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OPINIONS OF THE ATTORNEY GE'\'ERAL FROM JANUARY 1, 1910, TO
JANUARY 1, 1911,

(To the United States Senators)
305.

SENATE BILL PROVIDING FOR APPORTIONMENT OF REPRESENTATIVES
IN CONGRESS—CONSTITUTIONALITY—REPRESENTATIVES EXCEED-
ING CONGRESSIONAL DISTRICTS —EXTRA MEMBERS ELECTED AT
LARGE—NOMINATION LIKE GOVERNORS AND STATE OFFICERS.

A United States senate bill having for its object the apportionment of repre-
sentatives in congress, assigns to Ohio and several other states, a greater num-
ber of representatives than there are congressional-districts in such states and
provides that such additional members may be elected at large.

An amendment to such bill stipulating that such extra members, for whom
the state provides no elections, may be nominated in the same manner as candi-
dates for governor are nominated in such states, would be without objection, as
such regulations are within the powers of congress under article I, section 4 of
the constitution of Ohio.

Coruvmsus, OHIO, July 27, 1911.

Hox~. Tuakeopore E. BUrToxN, United States Senate, Washington, D. C.

Dear SENATOR:—I have given careful attention to the question which you
ask in your letter of July 20th, as follows: “A bill now pending in the United
States senate provides an apportionment of representatives in congress, which, if
enacted into law, will assign to several states, among them Ohio, a greater num-
ber of represeniatives than the number of congressional districts in such states.
To meet the obvious difficulty, ihe bill provides that if no apportionment is made
by the states, the additional member or members allotted to such states under
the remaining provisions of the bill may be elected at large.

“The state of Ohio has no law providing for the nomination of members at
large of congress. Would it be sufficient and proper for congress to enact by
way of amendment to this bill in effect that such additional member or mem-
bers for the election of whom no provision is made by the states, and who are
to be elected at large, by virtue of the provisions above referred to, may be nom-
inated in the same manner as candidates for governor are nominated in such
states?”

The form of your question suggests two inquiries, perhaps independent,
namely, the effectiveness of such a regulation, and the power of congress to
pass it.

As to the first inquiry which your question suggests, I am of the opinion
that an amendment, such as that suggested, would be entirely effective and
would meet all the difficulties which might arise by virtue of the passage of an
apportionment act allows to the state of Ohio a greater number of ;‘epresenta-
tives in congress than there are congressional districts therein. The election
laws of this state provide the method for nominating all candidates for governor
and other state officers. For congress to adopt this method and make it ap-
plicable to representatives at large would, on the one hand, meet the emergency
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that might otherwise arise, and, on the other hand, it would not preclude the
state from legislating in the future, if it saw fit, with regard to the nomination
of such representatives at large.

The second inquiry which your question suggests presents an interesting
legal problem. .

Article I, section 4 of the constitution of the United States provides in part:

“The times, places and manner of holding elections for senators and
representatives, shall be prescribed in each state by the legislature
thereof; but congress may at any time by law make or alter such regu-
lations, except as to the places of choosing senators.”

If there were ever any doubts as to the plain meaning of this provision, and
as to the vesting by it in congress of power to regulate the manner of electing
representatives in congress, such doubts have all been dispelled by the repeated
decisions of the federal courts:

Ex parte Siebold, 100 U. S., 371.

Ex parte Yarbrough, 110 U. S., 651.

Ex parte Coy, 127 U. S., 731.

Ex parte Geissler, 4th Federal, 188.
United States vs. Gale, 109 U. 8., 75.
United States vs. Quinn, 8 Blatchf., 48.
United States vs. Badder, 4 Woods, 189.

1t is also settled that congress may adopt and enforce by its own peculiar
sanctions state laws relating to elections for the purpose of regulating the man-
ner of holding elections for representatives, which elections are held at the same
time at which state elections are held.

Ex parte Siebold, supra.
Ex parte Clarke, 100 U. S., 399.

This, the only unsettled question presented in your second inquiry is as to
whether or not the power to regulate nominations of candidates for congress can
be by implication derived from the express grant of power to regulate the man-
ner of holding elections for representatives.

The recognition of political parties, the requirement of official ballots, and
in general all regulations pertaining to the nominations have, wherever their
validity has been questioned been justified as measures tending to insure the
purity of elections. Numerous state decisions might be cited upon this point,
but it is sufficient for the present purpose to cite:

State vs. Taylor, 55 O. S., 391.
State vs. Poston, 58 0. S., 620.

It is equally well settled that congress has not only the powers expressly
granted to it by the federal constitution, but also all powers necessary and
proper to carry into effect the powers expressly conferred and to further any end
which congress may constitutionally seek to attain.

Legal Tender Cases, 12th Wallace, 379.
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For all of these reasons, it is my opinion that the proposed amendment
would not exceed the constitutional powers of congress.

I assure you that it is a great pleasure to me personally to be of any assist-
ance to you in this matter, hut I am constrained to remark that I have felt some
slight trepidation in assuming to pass upon the constitutional questions above
referred to for the reason that in questions relating to the powers of congress, I
suppose that the opinion of the attorney general of the United States might prop-
erly he solicited. For this reason I have not elaborately discussed the questions
involved, but I have no hesitancy in saying that in my judgment the conclusions
reached are amply sustained by the authorities cited.

I am at least certain if congress chooses to pass the amendment described
to you, no exceptions to such action will be taken by any of the state authorities
of Ohio.

Very respectfully,
TivorHY S. HoGaN,
Attorney Qeneral.



4 GOVERNOR

(To the Governor)

B 263.
Corcmeus, OHio, June 2, 1911.

Hox. JubsoNx HarMoN, Governor of Ohio, Columbus, Ohio.

DeAR GoveErNoOR:—I have considered the question presented in the letter of
Rev. B. F. McKinnon, of Middletown, Ohio, enclosed herewith. Although it is
not clear from the correspondence I assume that the question is as follows:

“May an infirmary physician lawfully charge a fee for filling out
insurance company blanks for the enforcement of a policy on the life
of an inmate?”

The relation between the infirmary directors and the physician employed
by them is clearly contractual and the terms of such contract are not prescribed
by law. There is nothing, therefore, in the law to prevent the exaction of such
a fee.

Furthermore, the service in question is rendered, not to the deceased or to
his estate, but to the beneficiary of the life insurance policy, and while the fee
may be unreasonable in amount I do not know of any rule of law which would
prevent its exaction, or which would compel the physician to perform the serv-
ices in question without being paid for them.

I herewith return the correspondence submitted to me.

Very truly yours,
TraorHy S. HoGAN,
Attorney General.
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(To the General Assembly)
55.

ELECTION OF JUDGES—SEPARATE BALLOTS—CONSTITUTIONALITY OF
ARRANGEMENT OF BALLOTS IN SERIES AND ALPHABETICAL
ORDER.

The senate bill, with reference (o the election of judges of the supreme court
und other courts of this state, is nut objectionable on the grounds; first, that it
seeks to impose in effect, an educational requirement; second, that it imposes
conditions which are not uniform and not impartial in effect as to all electors.

CoLuMBUS, Outo, January 23, 1911.

Hox. JaMes A, ReyxowLns, Ohio Senate, Columbus, Ohio.

Dear Sir:—You have requested the opinion of this department as to the con-
stitutionality of Senate Bill No. —, relating to the election of judges of the
supreme and other courts of this state.

My particular atiention is directed to that provision of the bill which re-
guires that there shall be separate ballots for all judicial offices, and that the
names of all the candidates for such offices shall be arranged thereon in alpha-
betical order and printed in series so that the order in which the names appear
on such bhallot shall be different in each series.

It is obvious that the eftect of such provisions is to conceal the partisan
allegiance or nomination of all candidates for judicial office, so that an elector
desiring to vote for the candidates nominated by his party must know who they
are.

The only conceivable constitutional objection to this scheme is that it tends
to impose an educational qualification not authorized by the constitution. Sec-
tion 1 of article V of the constitutiocn of 1851 provides that:

“Every white male citizen of the United States, of the age of twenty-
one years, who shall have been a resident of the state one year next pre-
ceding the eleetion, and of the county, township or ward in which he re-
sides such time as may be provided by law, shall have the qualifications
of an elector, and be entitled to vote at all elections.”

Section 2 of the same article provides that:
“All elections shall be by ballot.”

It is clear that the general assembly may not in the exercise of its general
legislative power impose any qualifications upon the exercise of the elective
franchise other than those embodied in section 1 above quoted, or regulate the
manner in which such franchises shall be exercised so as to conflict with the
mandate of section 2 above quoted. Yet the general assembly has undoubted
discretion in the matter of regulating the exercise of the legislative franchise so
as to prévent its abuse. In so legislating, however, the general assembly must
not enact laws which are unreasonable, partial or which lack uniformity. Monroe
vs. Collins, 17 O. S., 665; State ex rel. vs. Bode, 55 O. 8., 229.

The questions then for determination in connection with this specific bill are
as follows:

1. Does the bill seek to impose in effect an educational qualification what-
ever may be its professed purpose?
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2. Does the bill, under the guise of regulating the mode of the exercise of

the legislative franchise, impose conditions-thereon which are not uniform and
impartial in effect as to all electors?

With respect to the first of these questions, the answer must, in my judg-
ment, be in the negative. It would be just as reasonable to say that the present
Australian ballot law, which provides for straight tickets, headed by party
emblems, is unconstitutional because it restricts the illiterate elector to the
“straight ticket,” as it would be to hold that this bill is unconstitutional be-
cause it presents such an elector from voting for the candidates of a particular
political party as such. The supposed inference that the free choice of the
elector is the same in both instances.

As a matter of fact it is physically impossible to provide any method of
voting which will not seem to discriminate in a sense against some particular
class of voters. Thus if viva voce voting were permitted under the constitution,
and the” general assembly should choose to provide for the election of public
officers by this method, it might be objected thereto that dumb persons, possessing
the qualifications of an elector could not exercise their franchise by this method.
‘While this contention seems rediculous, it has been actually made. In the same
manner those who are crippled and those who are blind might be said to be dis-
criminated against by the present laws which require each elector to mark his
ballot with a lead pencil. This is but another way of saying that the effect of a
viva voce election law would be to add the qualification of audible speech to those
defined in the constitution, and that the eftect of the present Australian ballot
law would be to add to the conslitutional qualifications that of ability to make
the lead pencil mark reguired by statute.

As above suggested, such difficulties are inherent in any scheme of voting
which may be adopted by the general assembly, and especially inherent in the

" scheme required to be adopted by the constitution, viz., tbat of elections by
ballot. The general assembly, however, has recognized these difficulties and has
so safe-guarded the constitutional rights of qualified electors as to obviate all
such objections. _ '

Tt is provided by section 5078, General Code, that:

- “Any elector who declares to the presiding judge of elections that
he is unable to mark his bailot by reason of blindness, paralysis, extreme
old age or other physical infirmity, and such physical infirmity is ap-
parent to the judge to be sufficient to incapacitate the voter from mark-
ing his ballot properly, may, upon request receive the assistance in the
marking thereof of the two judges of elections belonging to different po-
litical parties, and they shall thereafter give no information in regard
to the matter. * * * Such assistance shall not be rendered for any
other cause which the voter may specify.”

A close examination of this section discloses that inability to read is not
such an infirmity as will justify the rendition of assistance thereunder.

1t follows, therefore, that under the present laws, even if the elector desires
to vote other than a straight party ticket, he must either be able to read the
printed ballot or he must by an exercise of his memory, and upon an examina-
tion of an unofficial ballot, fix in his mind the positions thereon of all the candi-
dates for whom he desires to vote. The only difference then between the situa-
tion which such a voter would find himself under existing laws and that in
which such a voter would find himself under existing law and that in which he
would find himself under the proposed law is that such a voter would be unable
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to fix in his mind the positions upon the official ballot of the candidates for
which he desired to vote. He would still be able to fix in his mind the appear-
ance of the printed name of the persons for whom he desires to vote, and to do
this would, it would seem, require the exercise of no more native mental ability,
and certainly no more education than the only method now available to such
an elector. Tn other words the proposed bill goes no further in the direction of
requiring educational qualifications for electors desiring to vote for particular
individuals or for partisan candidates than the existing law goes toward re-
quiring such educational qualifications if electors desire to vote other than a
straight ticket.

In view then of the wide discretion which the general assembly undoubtedly
has in the regulation of the exercise of the electoral franchise, I am of the
opinion that so far as the first objection above referred to is concerned, the
bill is constitutional.

All the foregoing discussion applies with equal force to the second of the
above suggested objections. The bill requires in effect that each elector shall
be obliged to single out from ali the names on the special judicial ticket the
names of the persons for whom he desires to vote, and this he may do through
his ability to read or by any device of the memory which will enable him to fix
in his mind the appearance of the printed name. To require all electors to make
this independent choice, and thus presumably to make it more difficult for an
illiterate elector to do so than for one who can read, is certainly no more of a
discrimination against such an illiterate elector than is afforded by the present
ballot law.

I have not, of course, considered other possible objections to the constitu-
tionality of this law. I have, however, considered the only ones which have oc-
curred to me. [ have given the entire subject careful consideration and am sat—
isfied that there is no valid constitutional objection to the bill.

Yours very truly,
Tivoray S. HogAN,
Attorney General.

68.

CONSTITUTIONALITY OF ACT FOR APPOINTMENT OF TEACHERS—PER-
MANENT APFOINTMENT AFTER SIX YEARS SERVICE—PROVINCE OF
COURTS, OF ATTORNEY GENERAL AND OF LEGISLATURE—PUBLIC
BENEFIT.

The question of the constitutionality of an act being for the courts and it
being the custom of the attorney genceral to withhold judgment except in cases of
manifest clearness, it is simply stated in the wézy of suggestion that in amending
section 7691, General Code, relating to the appointment of teachers in the pubd-
lic schools, the question should be borne in mnind whether such act, in making a
teacher's position permanent after sir years service, “promotes the efficiency of
the schools™ as stipulated in article VI, section 2 of the constitution of Ohio.

The questions also figire as to whether such provision conflicts with the
right of the school boarils to contract for teachers' services, and whether such
act would be contrary to the best interests of the public.

CoLvmBrs, OHro, January 25, 1911,

Tlox. Joux H. Browbkr, House of Representatives, Columbus, Ohio.
Dear Sik:—I am requested for an opinion regarding the constitutionality of
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House Bill No. 42, being an act to amend section 7691 of the General Code of
Ohio, relating to the appointment of teachers in the public schools.

The question as to whether this act is constitutional or not depends upon
the following paragraph, to-wit:

“except that when a person has served as a teacher in the public
schoolg in the same school district for six years his next appointment
shall be permanent, such, teacher heing removable only under and in ac-
cordance with section 7701 of the General Code.”

It is not within the province of this department, nor would it be proper for
me to pronounce proposed acts, which have been introduced but which have not
passed either house of the legislature, constitutional or unconstitutional. This
is exclusively the province of the courts; and the rule is that acts of the legis-
lature will only be pronounced unconstitutional when it clearly appears that
they are so, but as you have requested an opinion, I can simply indicate my
views on this matter.

Under the constitution it is the duty of the legislature to provide by suit-
able laws for the government of the schools, and the legislature has placed the
management of the public schools exclusively under the control of directors,
trustees and boards of education.

Section 2 of article VI of the constitution provides:

" “The general assembly shall make such provision by taxation, or
otherwise, as, with the income arising from the school trust fund, will
secure a thorough and efficient system of common schools throughout
the state; but no religious o other sect, or sects, shall ever have any
exclusive right to, or control of, any part of the school funds of this
state.”

It will be noted that under this section ithe general assembly shall make
such provisions as will secure a thorough and cflicient system of common schools
throughout the state. Now the question would arise under the proposed bill,
whether such an enactment as this would tend to promote the efficiency of the
schools? If it does not do so, the act would probably be unconstitutional. It
would be opening the door wide to make an absolute provision of this nature
under which a person, no matter what his qualifications might be, if he had
taught in the same school district for six years, would, solely on account of the
fact that he had served for that period. he permanently employed. The word
“permanent,” of course, would mean for the balance of his or her life, or until
removed under section 7701 of the General Code. This section is directly con-
trary to the provisions of the school laws relative to granting time certificates,
and might be held to obviaie thcem.

Another question that arises is whether such a provision does not conflict
with the right of school boards to contract with teachers; that is after the
teacher has served six years under this act, all school beards after he became
eligible to the permanent employment, would have no power to employ or not em-
ploy such teacher.

The question also arises as to whether such an act would be contrary to the
best interests of the public.

However, under the constitution the legislature is vested with the power and
duty of making the laws under which the schools shall be operated and gov-
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erned, and it is a question for the legisiature, and in the first instance solely
for it, to decide what lav.s shail he passed.
Yours very truly,
TivorHY S. HogaX,
Attorney General.

A 98.

APPROPRIATION LAW—CLAIM—WHEN A MAJORITY AND WHEN A TWO-
THIRDS VOTE NECESSARY—PROVISION BY PRE-EXISTING LAW.

If an act making an appropriation deals with “a claim, the subject-matter
of which has not been provided for hy pre-eristing law” a two-thirds vote is
decessary to pass the same. If otherwise, an appropriation may be passed by a
majority vote.

ConvMmnius, Outo, February 4, 1911.

Hox. Citarres W. KenmvpeL, Clerk of House of Representatives, Columbus, Ohio.
DEAR S1k:—TI have your inquiry of February 3d, which is as follows:

“What vote is required for the passage of bills carrying an appro-
priation?”’

Section 9, article II, of the Constitntion provides that:

“No law shall he passed in either house without the concurrence of
a majority of all members elected thereto.”

Section 2?2 of article II, is as follows:

‘f‘No money shall be drawn from the treasury, except in pursuance
of a specific appropriation made by law; and no appropriation shall be
made for a longer period than iLwo years.”

Section 29 of article IT, is as follows:

“No extra compensation shall he made to any officer, public agent,
or cbntractor, after the service shall have been rendered, or the contract
entered into; nor shall any money be paid, on any claim. the subject-
matter of which shall not kave heen provided for by pre-eristing law, un-
less such compensation, or claim. be allowed by two-thirds of the mem-
hers elected 1o each hranch of the general assembly.”

Now the test to be applied to each hill providing for an appropriation to as-
certain whether or not it requires a two-thirds vote of the members elected to
each branch of the general assembly is, first, is the appropriation in fact a claim,
and, second, if it is a claim, has the subject-matter of such claim been provided
for by a pre-existing law? Tf it is not a claim, it only reguires a majority vote.

If it is in fact a eclaim, and yet has been provided for by pre-existing law,
still it only requires a majority vote. RBut if it is in fact a claim and has not
keen provided for hy pre-existing law, it will require for its passage the vote of
two-thirds of the members elected to each branch of the general assembly.

Yours truly,
Tryviotay S. HoGaN,
Attorney General.
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108.

ACT PROVIDING FOR ELECTION OF MEMBERS OF CONSTITUTIONAL
CONVENTION — CONSTITUTIONALITY — SIMILAR TO NON-PARTISAN
JUDICIARY ACT — CONSTITUTIONAL REQUIREMENT FOR REGULA-
TIONS SIMILAR TO THOSE APPLIED TO ELECTION OF REPRESENTA-
TIVES.

Section 7 of Senate Bill No. 15, providing for election to and assembling of
a constitution is in form, substantially similar to the recently passed non-partisan
judiciary bill and its constitutionality is supporied by the reasons given in an
opinion, with reference to the similar act. : '
Article XVI, section 2, of the constitution. providing that members shall be
chosen in the same manner as members. of the house of representatives, refers
_only to those regulations upon the election of such members as are made in other
sections of the constitution itself and does not refer to regulations established
Yy legislative act. There is, therefore, no apparent constitutional objection to the
hill under consideration.
CoruMmeUs, OH10, February 10, 1911,

Hox. WirLiaar H. GrRrex, Ohio Senate, Columbus, Ohio.

Drar Sik:—You have asked me to state my opinion as to the constitutionality
of section 7 of Senate Bill No. 15, being a bill *“To provide for the election to,
.and assembling of a convention to revise, alter or amend the constitution of the
state of Ohijo.”

Said section 7 is in form substantially identical with the corresponding pro-
vision of what is known as the non-partisan judiciary bill recently passed by
the senate. T was asked to express my opinion as to its constitutionality in that
bill, and my opinion then was, and still is, that the same is constitutional. As
the supreme court said in the casc of State ex rel. vs. Bowman, 55 O. S, 229,
per Burket, J.: -

“No form of ballot is prescribed by the constitution, and therefore
the general assembly is free to adopt such form as in its judgment shall
be for the best interests of the state. * * *

“It is argued that the voters have the right to have the names appear
npon both ‘partisan’ ballots so that they may more easily vote for the
candidates of iheir choice. No legislature and no court can know in ad-
vance how the electors desire to vote, and if an opporfunity is given
them to vote for the candidates of their choice by placing the names
once in plain print upon the ballots, it is all that can in fairness be re-
quired. The ballot is the same for all and gives equal protection and
benefit to all. There is no discrimination against or in favor of any one;
and if any inequality arises, it arises, not from any inequality caused by
the statute, but by reason of inequalities in the persons of the voters,
and such inequalities are unavoidahble.

“But grant * * * that some voters may be somewhat incon-
venienced by reason of the name of each candidate appearing but once
upon the hallot, yet such voters are not thereby deprived of any protec-
rion or benefit in casting their ballot. The inconvenience is only that
which is experienced by any one who votes other than a straight ticket.”

It will be noted that rhis case fully supports the conclusions which I ex-
pressed in the opinion above referred to, viz.: That a ballot law requiring a non-
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partisan and separate ballot, does not in law, and under the constitution, dis-
criminate against any class of voters, and does not amount to the imposition of
an educational qualification for the exercise of the electoral suffrage. So far
then as this aspect of the case is concerned it is my opinion that section 7 of
Senate Bill No. 15 does not conflict with the constitution.

The most serious question is presented by a consideration of article XVI,
section 2, of the constitutinn, under which Senate Bill No. 15 is presented, and
will, if at all, be enacted. Said section 2 provides in part:

“Whenever two-lhivds of the members elected to each branch of the
general assembly shall think it necessary to call a convention to revise,
amend or change this constitution, they shall recommend to the electors
to vote * * * for or against a convention: and if a majority of all
the electors * * # ghall have voted for a convention the general as-
sembly shall, at their next session, provide by law, for calling the same.
The convention shall consist of us many members as the house of repre-
sentatives who shall be chosen in the seme manner * % %7

What is the meaning of the italicized portion of the above quoted section?
So far as the question now under consideration is concerned there are but two
possible and antithetical meanings, viz:

1. Delegates to the convention must be elected in the same manner as rep-
resentatives are required by law, at the time of the convention, to be elected.

2. Delegates to the ccnvention are to be elected in the same manner as
representatives are required by the constitution to be elected.

Under the first meaning, the general assembly would be without power to
legislate especially concerning the manner of the election of delegates to the
convention; that is to say, the general assembly could merely provide by law
for calling the convention and for the time of its meeting, etc., but may not
make any provisions of law for the manner of election delegates. Such manner
of electing delegates would he the manner that at the time was prescribed by
law, for electing representatives.

1 believe it to be true that constitutions, like other written instruments, are
to be construed by themselves so far as possible, and that, wherever in a con-
stitution there is an adoption, in one provision, by reference of another pro-
vision, such adopted provision will be held to be the appropriate provision of
the constitution itself; so here, the words “same manner as members of the
house of representatives (are chosen)” must refer to and adopt by reference
some other provision. It might adopt the provision of the constitution if there
were any such provision, or, it might adopt the provisions of law which might
be in force whenever the necessity of applying the section might arise. JIf then,
there are any such sections of the constitution which could be adopted they, in
my judgment, would be preferred.

Before seeking for such other provisions of the constitution, however, let it
be observed that section 2 does not provide for the election of delegates. Section
3 of article XVI, which provides for the submission of a similar question to the
electors every twentieth year, authorizes the general assembly to “provide, by
law, for the election of delegates, and the assembling of such convention as is
provided in the preceding section.” The preceding section does not authorize the
weneral assembly directly te provide for the election of delegates, although this
provision of section 3 tends to throw some light upon the real meaning of section
2. Section 2, however, merely requires that delegates shall be chosen in the
same manner as members of the house of representatives are chosen. If the
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authority of the general assembly were, to provide how members of the cornven-
Ltion were to be chosen merely, without limiting that power in any way, it might,
with some force, be urged that the general assembly might lawfully provide for
the calling of mass conventions or any method of choosing, other than what is
familiarly known as an election. Article 1I, section 2, however, provides that
representatives “shall be clected * * * Dby the electors of the respective
counties,” while 'article V, section 1. prescribes who shall be electors, and article
V, section 2, provides that all elections shall be by ballot. It will be seen,
therefore, that the constitution itself imposes several limitations upon the man-
ner in which representatives shall be chosen, they must be elected; such elec-
tion must be by the electors; such election must be within the several counties,
and such election must be by ballot. It seems to me most reasonable to believe
that the intention of section 2 of article XVI is, that delegates to the constitu-
tional convention shall be selected in such manner as the general assembly shall
prescribe, except that such provisions of the constitution itself as define and
limit the mannenr of electing representatives shall also apply to the manner of
choosing such delegates.

In my opinion, therefore, section 7 of Senate Bill No. 15 and related sections
are constitutional, .

Very truly yours,
TiMoTHY S. HOGAN,
Attorney General.

116.

VILLAGE COUNCIL—FILLING VACANCY BY “MAJORITY OF COUNCILMEN
ELECTED” AND REMAINING QUALIFIED.

When a vacancy occurs in a village council, such vacancy, under section
42317, General Code, may be filled by a majority of the council elected and re:
maining qualified.

February 13, 1911.

Hox. O. J. Evaxs, House of Representatives, Columbus, Ohio.
DEeAR Sir:—You have asked my opinion and construction of section 4236 of
the General Code, and which is as follows:

‘“When the office of councilman hecomes vacant, the vacancy shall
be filled by election by council for the unexpired term. If council fail
within thirty days to fill such vacancy, the mayor shall fill it by appoint-
ment.”

And of section 4237 of the General Code, which is as follows:

“Council shall be the judge of the election and qualification of its
members. A majority of all the members elected shall be a quorum to
do business, but a less number may adjourn from day to day and compel
attendance of absent members in such manner and under such penalties
as are prescribed by ordinance. The council shall provide rules for the
manner of calling special meetings.”,

relative to the following situation, to-wit: -
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That in a certain village council being composed of six members who had
been duly elected one of the members died, or removed from the town, thereby
a vacancy is caused in the office of councilman, and you wish to know whether
the vote of the three of the remaining five members of council would be suf-
ficient to elect a councilman to fill the vacancy; or whether it would take the
vote of four, to-wit: A majority of the members originally elected.

This question has practically been decided by the supreme court of Ohio in
the case of The State of Ohio ex rel. vs. Orr found in 61 O. S, 384. This case
after defining what creates a vacancy, in the third paragraph of the syllabus
holds:

“Where there is such a vacancy, a quorum will consist of a majority
of all the members elected and remaining qualified.”

In this case the council consisted of ten members, one of whom removed,
thereby creating a vacancy. and at the next meeting five councilmen were pres-
ent and organized the council and elected a president and the court held (page
385):

“After such removal and failure to fill the vacancy, the council
consisted of only nine members, only that number having been elected.
Section 1675, Revised Statutes, provides that ‘a majority of all the mem-
bers elected shall constitute a quorum for the transaction of busi-
ness.’

“Five being a majority of nine, it follows that a quorum was pres-
ent, and that Mr. Orr was elected president of the courcil by a majority
of all the members elected to the council, and that his election was there-
{ore valid.”

So section 4237 provides:

“A majority of all the members elected shall be a quorum to do
business,”

and, therefore, in the situation you refer to three would be a majority of five,
and, therefore, three votes only would be necessary to elect a councilman to fill
the vacancy.

Therefore, it is my opinion that in case a vacancy exists in council a gquorum
will consist of a majority “of all the members elected and remaining qualified;”
in this case the majority would be three, and the mayor would have no authority
to fill the vacancy hy appointment unless council failed to exercise its pre-
rogative within the thirty days prescribed by sections 4236.

V Yours truly,
TimoTHY S. HOGAN,
Attorney General.

124.

NO POWER IN BOARD OF PUBLIC WORKS TO SELL LANDS WITHIN
CANAL LINES—BRIDGE ON OHIO CANAL AT MASSILLON—ABUTMENT
ON BERME SIDE OF CANAL.

The board of public works has no authority to surrender any property with-
in the canal lines, and therefore would not have quthority to permit the Massillon
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bridge to have its main abutment upon the berme side of the canal. Such author-
ity must come from the legislature.

CoruMBUS, OH10, February 20, 1911.

Hox. Berxarp BELL, House of Representatives, Columbus, Ohio.

Dear Sir:—In reference to the jurisdiction of the board of public works to
grant permission io the commissioners of Stark county, Ohio, to occupy canal
land for the purpurse of constructing a bridge across the Obio canal at Main
street in the city of Massillon, I beg to submit herewith copy of the opinion of
Assistant Attorney General Miller upon the subject, dated August 29, 1910, and
the opinion of Mr. Follett, special counsel in my office, supplementary thereto,
dated February 20, 1911.

I concur fully in Mr. Folletl’s conclusion. This after a very careful exam- -
ination. My opinion is, as stated by Mr. Follett, that the board of public works
does not have authority to surrender any of the property embraced within the
canal lines, and, therefore, would not have authority to permit the bridge in
question to have its main abutment upon the berme side of the canal, but that
such authority would have to come from the legislature.

Yours very truly,
TirorHY S. HoGAN,
Attorney General.

178.

CORRUPT PRACTICE ACT—EXAMINATION AND CONSTRUCTION—CIVIL
’ AND CRIMINAL PROVISIONS.

A construction of the contemplated corrupt practice act (Amended House
Bill No. 250) presents a possible inconsistency in the seceming modification of
the criminal provision by the requirement of thd element of wilfullness in the
proviston for civil process.

Corunznus, Onrto, March 13, 1911,

Hox. B. F. KinBLE, House of Repiresentatives, Columbus, Ohio.

Dear Sir:—1I have examined Amended House Bill No. 200, entitled “A bill
to prevent corrupt practices at elections,” and in particular, the inter-relation
of sections 2, 13, 14 to 21 inclusive, and 21 thereof. The particular questions
which I have considered are as follows: ' -

“1, What are the penalties prescribed by section 2 of the act for
failing to file a statement of election expenses?

“2, What is the effect of the provision of section 21 requiring an
investigation by the grand jury, in view of the provisions of sections .
14 to 20 inclusive?”

Section 2 of the act makes it the duty of candidates voted for at any election
or primary election to file a certain statement of election expenses and contri-
butions. Section 13 provides that “any persons who shall violate any of the
provisions of this act shall be held to be guilty of a corrupt practice.” Section
31 provides that “any person convicted of a corrupt practice * # #* ghall be
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fined.” Upon consideration of these three sections I am of the opinion that, if
enacted into law, they would malke it an offense to fail to file a statement show-
ing a detail of expenses and contributions.

Sections 14 to 20 inclusive, provide for the filing of a petition in case state-
ments or accounts have not heen filed by persons whose duty it is to file the
same, or that statements and accounts actually filed are false or incomplete, in
courts of common pleas, probate courts and courts of insolvency, and for the
summary hearing of certain issues to be raised by such petition, as follows:

1. The duty of the person in question to file a statement.

2. Whether a statement has been filed.

3. Whether the statement filed is false or incomplete.

4. Whether the failure to file a correct statement is wilful and intentional.

Section 21 provides that any of such courts in which such proceedings are
brought may render judgment requiring the filing of a statement or amendment
ihereto within ten days, on penalty of contempt of court, but that, if the court
is satisfied that the failure to file a correct statement is due to a wilful intent
to defeat the provisions of the act, the court shall in addition transmit a copy
of its decision to the prosecuting attorney for presentation to the grand jury.

It is apparent from the related sections already cited, and from section 25
of the act, that the procedure outlined in sections 14 to 21 inclusive, is civil in
its nature, designed to entorce compliance with the law rather than to punish
for violation of it. While this procedure is decidedly novel I know of no con-
stitutional objection to it.

I know of no objection to the method outlined in section 21, that, while the
findings of a court in such a civil proceeding are in a certain event-to he trans-
mitted to the grand jury, there is nothing in the section which attempts to in-
vade the province of the grand jury in any way.

There is one difficulty which has cceurred to me in the examination of this
bill, however. As above stated, sections 2, 13 and 31 read together, make any
violation of the requirement that a full and correct expense account be filed, a
misdemeanor. Under section 21, however, the court in a civil case, while satis-
fied that a full and correct account has not been filed, is not to transmit its find-
ing to the grand jury, unless satisfied that the failure to file such account was
wilful, and with intent to defeat the provisions of the act. This sentence of
section 21 then, could have onec of two possible effects. That is to say, it might
be construed as modifying by implication, the general provision of section 13,
so that a person could not be found guilty of a corrupt practice on account of
failing to file a correct statement uniless such failure was wilful. Again, the
result of this sentence might he that, while a person might be prosecuted and
convicted of a corrupt practice through failure to file a correct statement re-
gardless of the wilfulness of such failure, yet, the matter could not be brought
to the attention of the grand jury in the manner outlined by section 21, unless
his offense was wilful. I am inclined to doubt the validity of the first of these
two possible constructions for the reason that the law leaves something to be
desired in this particular.

Very truly yours,
Tivmoray S. Hooax,
Attorney General.
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217.

CORONER AND INFIRMARY PHYSICIAN—EFFECT OF REMOVAL OF
EITHER FROM COUNTY.

The removal of a coroner from the county creates a vacancy in the office.
A physician employed as infirmary physician occupies such position only by
virtue of contract, however, and his removal does not affect his position.

Coruxsus, OHIO, April 10, 1911.

Hox. Jorrx C. Coorer, Housc of Representatives, Columbus, Ohio.

DeARr STR:—You have handed to me covy of the opinion of Hon. U. G. Den-
man to the bureau of inspection and supervision of public offices, holding in
effect that if a person occupying the office of coroner of a county removes from
the county and becomes a resident of another county, such removal creates a
vacancy in the office, and that if the same persen is employed by the infirmary
directors as infirmary physician, his removal from the county forfeits his em-
ployment. You have also handed me copy of a letter addressed to you by George
T. Farrell, attorney-at-law, Lisbon, Ohio, in which Mr. Farrell gquestions the cor-
rectness of my predecessors ruling on the second of the two points above re-
cited. You ask me to consider this question and you furnish me an opinion
thereon.

I have carefully considered the opinion of my predecessor on the second
point ahove referred to and I have concluded that it is incorrect. The authority
of the infirmary directors to employ a physician is found in section 2522, General
Code, under the broad graut of power “to make all contracts and purchases nec-
essary for the county infirmary.” There is no such office as that of infirmary
Dhysician, and the relation between such a physician and the directors is purely
contractual. There is no requirement that such a physician be a resident of the
county, and I know of no public policy such as that referred to in the opinion
in question, which would require that such a physician be a resident of the
county in which the infirmary is located.

For all the foregoing reasons I am of the opinion that the removal of a
person employed as infirmary physician, from the county in which the infirmary
is located does not operate as a recision of his contract, nor otherwise terminate
his rights thereunder.

There might be some question as to whether or not the infirmary directors
under such fact might lawfully elect to regard the contract as terminated and
refuse to permit the physician to perform services further thereunder, and to
compensate him for services that he might voluntarily perform. The facts which
Mr. Farrell’s letter discloses, however, are in effect that the infirmary directors
did not regard the removal of the physician as ground for a recision of the
contract on their part, and that they both permitted him to render his services
at the infirmary and cavsed him to be paid for such services. Under these cir-
cumstances I am clearly of the opinion that the amount paid to such physician
may not be recovered from him.

Very truly yours,
T™IMOTHY S. HoGAN,
Attorney General,
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218.

BOILER INSPECTION—STATE PROVISION NOT INCONSISTENT WITH
MUNICIPAL POWERS—-MUNICIPAL POWERS NOT REPEALED.

Section 3650, General Code, giving municipalities the power to provide for
the regulation of steam boilers_and steam boiler plants for the purpose of abat-
ing simoke nuisances, is not ajfected in any way by House Bill No. 248, provid-
ing for state inspection of steam boilers, for the reason that the powers con-
jerred on municipalities arc in no wise inconsistent therewith.

April 12, 1911,

Ho~N. M. D. FrAZIER, Senate Chamber, Columbus, Ohio.

Dear Sir:—I have your favor inclosing copy of Senate Bill No. 32 and House
Bill No. 248. House Bill No. 248 provides for the inspection of steam boilers and
creates a department to be known as the board of boiler rules. Without quot-
ing the bill in full, on account of its great length, it provides for such inspec-
tion and regulation on behalf of the state as to insure safety in operating steam
boilers. Senate Bill No. 32 is to amend section 3650 of the General Code and
gives municipalities power Lo provide by resolution:

“To cause any nuisance to be abated, to prosecute in any court of
competent jurisdiction any person or persons who shall create, continue,
contribute, to or suffer such nuisance to exist; to regulate and prevent
the emission of dense smoke, to prohibit the careless or negligent emis-
sion of Jense smoke from locomotive engines; to declare each of the
foregoing acts a nuisance, and to prescribe and enforce regulations for
the prevention thereof; to prevent injury and annoyance from the same,
to regulate and prohibit the use of steam whistles, and to provide for the
regulation of the installation and inspection of steam boilers and steam
boiler planits.”

Your question is in brief whether if the municipality provided by ordinance
for the proper inspection and regulation of steam boiler and steam boiler plants
located within the municipality for the purpose of determining whether a smoke
nuisance was being committed and to abate the same, and for the proper inspec-
tion of boilers that are about to be installed in such municipality for the pur-
pose of determining whether such boilers will or will not create a smoke
nuisance, and consequently to forbid the installation of such boilers in case it
would create a smoke nuisance, would be void on account of the provisions of
section 25 of House Bill No. 248, which provides that:

“All acts and parts of acts in conflict or inconsistent with this act

or its purposes are hereby repealed.”

As before stated, the primary and practically sole purpose of House Bill No\.
248 is to provide in an efficient manner for the insurance and safety in the
operation of steam boilers, and there is nothing in said act that is in conflict
with the power of the muricipality to inspect and regulate steam boilers for
the purpose of regulating and preventing the ignition of dense smoke, such
inspection and regulation would be in addition to and independent of the pur-
poses expressed by said House Bill No. 248, and so long as such' ordinance was

2—A. G
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intended for and provided solely for the inspection and regulation of steam boil-
ers so as to prevent what is commonly known as smoke nuisance, it would not
ke void as being in conflict with the provisions and purpose of House Bill No.
248.
Yours truly,
TiorHy S. HOGAN,
Attorney General.

220.

STATE LIABILITY BOARD OF AWARDS ACT — CONSTITUTIONALITY —
POLICH POWER — CLASS LEGISLATION — “TRIAL BY JURY” — OPEN
COURTS — “OUSTING OF COURTS” — “DUE PROCESS OF LAW” — “EM-
PLOYERS OF LABOR"—PENALTY—-CLASSIFICATION OF EMPLOYES

- AND EMPLOYERS.

The walidity of an act is to be determined, not upon principles of, abstract
justice but upon the construction of constitulional provisions.

As it is well settled that parties may watve right of trial by jury and as
the bill in question permits the parties to elect whether or not they will accept
its terms and thereby implicdly waive such right, there is no conflict with the
ORio constitufional provision providing for the inviolability of such right.

With reference to the Ohio constitutional provision that “all courts shall be
open” and that all persuns shall have remedy by “due coursd of law” it is well
settled that pariies may refer a dispute as to rights or liabilities to a board or
tribunal but may not stipulale that such determination shall be final and thereby
oust the courts from power to review. As the effect of the bill, therefore, is to
make the board in the first place the ultimate judge of certain preliminary ques-
tions (e. g.) First, is the applicant an employe for whom a premium has been
paid? Second, did the injury take place in the course of employment? Third,
Wasithe injury self-inflicted? It is suggested that bill be remedied so as to pro-
vide for a review of such facts upon appeal tn the courts.

The constitutional requirements providing for “the guarantee to citizens of
each state of all privileges and immunities of citizens in the several states,” the
prohibition of abridgement cf privileges and immunities of citizens of the United
States” or the denial of “the cqual protection of the laws” are all directed
against ‘‘special or class legislation.” It is well settled in this connection that
their limitations extend only to unreasonable and arbitrary classification and
that the legislature is given a wide discretion in establishing, under the police
power, restrictions and regulations which affect equally the members of a special
class or category, whose individual conditions make such regulations uniformly
justifiable.

Under this principle, the classification of the bill in question of employers
into paying and unon-paying, giving them the right of election in this connec-
tion, is not objectionable. As the same privilege of election is extended to em-
ployes, although their only alliernative is to seek work elsewhere, the classifica-
tion of employes is also not ohjectionable.

Difficulty is presented by reason of the fact that employers are generally
classified as “employers of labor” while employes are not classified as “labor em-
ployes.” It is therefore suggested that the words “of labor” be either omitted in
connection with employers or applied equally to employes.

With respect to the fourteenth amendment of the constitution of the United
States prohibiting a deprivation of property without due process of law, the fact
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that the bill pernits the eniployer to pay into the fund in behalf of all employes,
and nermits the employes°to enter into the contract only as a mass and subject
to the first choice of the em ployer, does ot in view of the privileges of elections
conferred, preseat dijieulty worthy of seriovs consideration. Under the same con-
stitutional provision the taking acay of the common laww defense. of assumption
of risk, fellow servant rvile, and conlributory negligence. is within the scope of
.a proper erercise of the police power. and it seems that such exercise may be
based upon any svbstantial public use or benefit. held in view.

The fact that the bill does not exrpressly declare within its terms, the fact
“that it is an exercise of the police power is not objectionable.

The fact that the Lill in the alternatives presented seems to provide a péen-
ailty for those whe do not accept its provisions is also not derogatory.

CoruvMmers, Onio, April 12, 1911.

fiox. Ravyoxp Raruvr, House of RRepresentatives, Columbus, Ohio.

Deanr Sik:— The special committee of the house of representatives to which
was referred Senate Bill No. 127, entitled, “A bill to create a state insurancc
fund for the benefit of injured and the dependents of killed employes and to
provide for the administration of such fund by a state liability board of awards,”
has, through you, requested my opinion as to the validity of the bill in question,
it enacted into a law by the general assembiy, with certain amendments thereto.
My consideration of the entire biil is not invited, but my attention is par-
ticularly directed to the provisions of certain sections thereof. In order, how-
ever, to present my views in orderly fashion, it is necessary for me to set forth
herein the general scheme of the bill ag well as to quote from the particular
provisions in question.

The bill creates a liability board of awards and a state insurance fund to be
administered and disbursed by said hoard. Said insurance fund is to be derived
from premiums paid thereto by “employers of labor” and their employes, and
is to be disbursed in accordance with the rules to be adopted by the board to
injured employes of cmployers who have paid the premium and to the de-
pendents of such employes in case of accidental death.

The bill is aptly described as “a workman’s compensation bill,” but as a
part of the scheme of legislation embodied in it, sweeping changes are made in
the existing laws with respect to the liability of such employers. The sections
which it is proposed to insert in the bill are in part as follows:

“Any employer of lahor who shall pay into the state insurance fund
the premiums provided by this act shall not be liable to respond in dam-
ages at common law or by statute save as hereinafter provided, for in-
juries or death of any such employe during the period covered by such
premiums, provided the injured employe has remained in his service
with notice that his employer has paid into the state insurance fund the
premium provided by this act; the continuation in-the service of such
employer with such notice shall he deemed a waiver hy the employe of
his right of action as aforesaid. * # *#

“For the purpose of creating the state insurance fund 2 ¢ =
cach employer and his employes shall pay on or before January 1, 1912,
and semi-annually thereafter, the premiums of liability risks in the
class of employment as may be determined and published by the liability
board of awards. * * * The said employers for themselves and their
employes shall make said payments to the state treasurer of Ohio



20 GENERAL ASSEMBLY

= * % jin the following proportions, io-wit: ninety per cent. of the
nremium shall be paid by the emplover and ten per cent. of the premium
by the employes. FEach employer is authorized to deduct from the pay
roll of his employes ten per cent. of said premium for any premium
period and to apportion the same in proportion to the pay roll of each
employe.

“The receipt of benefifs or compensation from the fund shall operate
to bar such injured employe or hig legal representatives from all right
of recovery against or from the employer of such injured employe.

“All employers of labor who shall not pay-into the state insur-
ance fund the premiuas provided by this aet, shall be liable to their
employes for damages suffered by reason of personal injury sustained
in the course of employment caused by the wrongtul act, neglect or de-
tault of the employer or any of the employer’s officers, agents or em-
ployes, and also to the personal representatives of such employe if death
results from such injuries, and in such action the defendant shall not
avail himself of the following common law defenses:

“The defense of the fellow servant rule, the defense of the assump-
tion of risk, or the defense of contributory negligence.

“But where a personal injury is suffered by an-employe or when
death results to an employe from a personal injury while in the em-
ploy of an employer in the course of employment. and such employer has
paid into the state insurance fund the premium provided for in this
act, and in case such injury has arisen from the malicious or wilful act
of such employer or from the failure of such employer or any of such
employer’s officers or agents to comply wtih any municipal ordinance -
or lawful order of any duly authorized officer, or any statute regulating
the health, comfort, life or safety of employes, then in such event, noth-
ing in this act contained shall affect the civil liability of such employer,
but such injured employe or his legal representatives, in case death re-
sults from the injury'may, at his option, either claim compensation
under this act or institute proceedings in the courts for his damage on
account of such injury, and such emaployer shall not be liable for any
injury to any employe except as provided in this section. In case of an
election to sue as provided in this section, the defendant shall be en-
titled to all defenses under the law without regard to the provisions of
this act.” :

Analyzing the foregoing, it appears that the scheme of the bill, in brief, is
as follows:

A plan of insurance is provided as a substitute for the enforcement of per-
sonal injury claims by actions at law. Such plan, however, is not a complete
substitute, but may be adopted or rejected—it is not compulsory. The election
to adopt the plan is that of the employer in the first instance; he must choose
whether or not he will pay into the state insurance fund and thus escape com-
mon law and statutory liability in a large number of cases, and thereupon must
notify his employes. They are given the choice of permitting him to deduct
from their wages for their portion of the premiums or leaving his employment;
they cannot, while remaining in his employment, in any way object to his adop-
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tion of the scheme. But if they do remain, they not only must permit him to
withhold from their wages the amount of the premium chargeable to them but
they are also deemed thereby tn waive certain rights eof action.

Should the employer choose not to sunscribe to the plan, he thereby for-
feits, in a sense, his right to interpose in an action for personal injury or wrong-
ful death of any of his employves certain defenses. Tt would seem that the opera-
tion of the bill in this respect might aptly be termed a forfeiture, inasmuch as
the bill does not repeal other staiutes providing for such defenses, nor does it
affect the common law in these respects, except as to the persons directly af-
fected.

It seems also that the bill does not in terms constitute a complete revision
of the common and statutory law pertaining to employers’ liability. The natural
inference from its provisions is, that it is intended that a certain class of em-
ployers and employes shall he affected by its provisions, and that as to all other
persons bearing this relation to each other, the rules pertaining to the existence
and enforcement of rights of action for personal injuries ard wrongful death
shall be preserved intact., [f this were not the intention of the bill there would
be no reason for the repeated reference therein to “the rights of action and
defenses existing at commen law and under statutes.”

The validity of this proposed legislation must be measured by the following
constitutional provisions: '

“Article I, section 10, constitution of the United States. No state
shall * * * pagsany * * * Jaw impairing the obligation of
contracts. * * =

“Article [V, seclion 2, coustitution of the United States. The citi-
zens of each state shall be entitled to all privileges and immunities of
citizens in the several states.

“Fourteenth arsendment to the constitution of the United States.
Section 1. * # * No state shall make or enforce any aw which shall
abridge the privileges or immunities of citizens of the United States;
nor shall any state deprive any person of life, liberty. or property with-
out due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws.

“Article I, section 2, constitution of Ohio. All political power is in-
herent in the people. Government is instituted for their equal protec-
tion and benefit, * * #* and no special privileges or immunities shall
ever be granted, that may not be altered, revoked or repealed by the
general assembly.

“Article I, seclion 5, constitution of Ohio. The right of trial by
jury shall be inviolate.

“Article I, section 16, constitution of Ohio. All courts shall be
open, and every person, for an injury done him in his lands, goods, per-
som, or reputation, shall have remedy by due course of law; and justice
administered without denial or delay.

“Article 1I, section 28, constitution of Ohio. The gereral assembly
shall have no power io pass retroactive laws, or laws impairing the obli-
gation of contracts;” * * #

I have included in the foregoing catalogue of constitutional provisions, those
relating to the impairment of contractual obligations, merely because I anti-
ripated that some question as to the effect of the bill might be raised upon this
ground. The rule is, of course, that laws of this sort are never construed so as
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to affect subsisting contractual obligations. They are deemed prospective in
their operation and will not be permitied to he enforced in such a manner as
to interfere 'with contractual rights that have already accrued. The validity of
the bill as a whole is not to be challenged upon such grounds, but it could not
be made operative to authorize an employer, for instance, to deduct from the
wages or salary of an employve, employed under a written or other express con-
tract, in force at the time of the first premium paying period. I have called
attention {o this matter merely to point out the exact operation of these con:
stitutional provisions. )

The list of constitutional provisions which I have quoted is, I am satisfied,
a complete one. TUnless the bill in question, if passed by the general assembly,
will infringe on them it must be regarded as valid and constitutional. The prin-
ciple is too well settled to require citations of authorities in support of it, that
laws are not to be declared invalid because of their conflict with supposed nat-
ural right or justice, or with the public policy which the common law has en-
forced.

As was said by Burket, J., in Probasco vs. Raine, 50 O. S. 378-390, “The
validity of an act passed by the legislature must be tested alone by ‘the consti-
tution; and the courts have no right or power to nullify a statute upon the
ground that it is against natural justice or public policy.” It is obvious that
some of the provisions above quoted. if applicable at all, tend to condemn the
fundamental scheme of the hill. That is to say, the bill provides that upon a
certain choice being made by an employer and his employes, the latter are de-
prived of recourse to the courts for the redress of certain injuries except in
certain cases. If this is a violation of the constitutional provision that “All
courts shall be open,” then, of course, this basic feature of the plan—the waiver
of the right to sue—could not he sustained. Again, the redress of injuries of
the sort contemplated by the bill was at common law effected through the inter-
vention of a jury which either party had a right to demand. TUndoubtedly the
right to trial by jury in cases of this sort is one of the rights preserved by this
section of the constitution. Unless this right may be waived in the manner pro-
vided in the bill, the latter must he regarded as unconstitutional.

Because these possible objections gzo to the fundamental principle of the
bill, T deem it proper to comsider first, the sections of the constitution upon
which they are based. In so doing, 1 shall consider that portion of the bhill
merely which deals with the effect of an election on the part of the employer
to avail himself of the insurance features of the insurance plan, and shall, for
the time, disregard the alternative provision of the hill which prescribes the
effect of failure so io elect.

Legislation precisely like that contemplated by the bill in question, is novel
in the United States, and so far as T have bheen able to ascertain, the constitu-
tionality of such legislation has not been passed upon under provisions like
those now under consideration. The only decision even remotely bearing upon
the precise question at hand is the recent one of the supreme court of appeals
of the state of New York in the case of Ives vs. The South Buffalo Railway Com-
pany, decided March 24, 1911. T have carefully examined the opinion of the
court in this case and find that the decision relates to a statute of the state of
New York imposing absolute liability for injury in certain extraordinarily
hazardous employments upon the employer, regardless of his election or choice
in the matter, and without the intervention of any state insurance fund. (See
L.aws of New York, 1310, Chapter 674.) This portion of the New York law is to
be distinguished from that passed at the same session of the legislature of that
state. (Laws of New York, 1910, Chapter 352, commencing with section 205
thereof, page 646, Birdsaye, Cumming & Guilbert’s Consolidated Laws of New
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York, Supplement 1910.) This and the related sections of the New York law
provide an elective insurance scheme similar te that of the bill now under con-
~sideration, and this portion of the New York law was not under review in the
Ives case.

The law above described and involved in the decision in the case above cited
was therein held unconstitutional. The description of this law which I have
given is not complete, but it is sufficient for the present purpose. There are
some significant passages in the opinion, however, which I deem it worth while
to quote in connection with the inquiry as to the validity of that section of the
bill in question which relates to the effect of the payment of a premium. Among
others is the following: '

“Another objection urgzed against the statute is that it violates sec-
tion 2 of article I of our state constitution which provides that ‘the
irtal by jury in ali cases in which it has been heretofore used shall
remain inviolate forever.” This objection is aimed at the provisions
# * % of the statute, which relate to the ‘scale of compensation’
and ‘settlement of disputes,” and has no reference to the fundamental
question whether the attempt to impose upon the employer a liability
when he is not at faunlt, constitutes a taking of property without due
process of jaw. In other words, the objection which we are now con-
sidering bears solely upon the question whether the two last mentioned
sections of the statute deprive the employer of the right to have a jury
fix the amount which he shall pay when his liability to pay has been
determined against him. If these provisions relating to compensation
are to be construed as definitely fixing the amount which an employer
must ray in every case where his liability is established by the statute,
there can be no doubt that they constitute a legislative usurpation of
one of the functions of a common law jury. In all cases where there
is a right to trial by jury there are two elements which necessarily
cnter into a verdict for the plaintiff: 1, the right to recover; 2, the
amount of the recovery. 1t is as much the right of a defendant to
bave a jury assess lhe damages claimed against him as it is to have
the question of his liability determined by the same body. (East
Kingston vs. Towle, 48 N. H., 57; Wadsworth vs. Union Pacific Ry. Co,,
18 Col,, 600; Fairchild vs. Rich, 68 Vt., 202.) This part of the statute,
in its present form, has given rise to conflicting views among the mem-
bers of the court, and, since the disposition of the questions which it
suggests is not necessary to the decision of the case, we do not decide
it.”

It is to be noted that the court reserved decision only on the point as to
whether or not the portion of the law under consideration permitted the inter-
vention of a jury for the purpose of determining the measure of the liability of
the employer. 1t is clearly to be inferred that if the court had been satisfied
that the right to have a jury was denied by the law it would have held the law
unconstitutional.

The court in the New York case seems to have regarded the law from' the
standpoint of the employer exclusively. It is to he remarked of course that the.
employer’s right to a jury trial is no more fundamental or extensive than that
of the employe.

This portion of the decision in the New York case is, for reasons above
snggested, scarcely applicable to the bill under consideration. The question in
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that case was, as to whether or not the legislature could, by providing a com-
pulsory scale of compensation to be paid directly by the employer, deprive both
the employer and the employe to the right of trial by jury. The question pre-
sented by the bill is, as ahove suggested, whether or not the general assembly
may provide that by the commission of certain acts certain persons shall be
deemed to have waived the right of trial by jury in advance of the accrual of
any cause of action.

As above suggested, the scheme of the bill is such that both of two possible
adversary parties in an anticipated controversy arising out of a possible personal
injury, shall by appropriate acts constructively waive the right of trial by jury.
It is well settled that parties may in open court, by word or deed, and regard-
less off statute waive the right. (Benewitz vs. Benewitz, 50 O. 8., 373; Culver
vs. Rodgers, 33 O. 8., 537; Whitworth vs. Steers, 4 C. D., 556.) It is equally
well settled that the parties to a contract may, previous to litigation thereon,
or default thereunder, waive the right of trial by jury and authorize the con-
fession of judgment. A typical case of such contracts is the familiar one known
as ‘“the cognovit note.”” The precise question, however, as to whether parties
may by contract entered into prior to the accrual of any cause of action, mutual-
1y waive the right of trial by jury, with respect to any possible future cause of
action in tort which may arise between them has, so far as I am able to find,
never been judicially determined. Because of the absence of any decision to the
effect that the constitutional right cannot he thus waived, and because this
feature seems so essential in the scheme of the bill T cannot hut reach the con-
clusion that the same does not violate the constitution in this respect. Indeed,
it would seem that if parties can contract away the right of trial by jury with
respect to an anticipated cause of action ex contractu they may do the same
with respect to a future cause of action ex delicto.

The only question remaining in this connection is as to whether the bill
provides an effectual waiver. The bill does not in terms state that the action
of the employer in paying a six monthg premium shall constitute a waiver of
his right to trial by jury, as to all causes of action arising out of personal in-
jury during the period covered by the premium. But this inference is fairly
raised by all of the provisions of the bill. The bill does expressly provide in the
first of the proposed amendatory sections above quoted that “the continuation in
the service of such employe with snch emplover (on the part of the employe)
shall be deemed a waiver by the employe of his right of action.” While this
language does not expressly refer to the right of trial by jury the procedure
outlined for the government of the state liability board of awards by other sec-
tions of the bill discloses that its effect is the same as it would be if express
reference were made to the right of trial by jury. The question in the mind of
the New York court with respect to the act under consideration in the case of
Ives vs. The South Buffalo Railway Company is therefore not presented by the
bill under consideration, as it is clear that the intention is to constitute the
continuation of the employe in the service of his employer after the receipt of
notice a waiver of the right to trial by juf'y.

The bill may, I think, be fairly construed as creating an implied contract
hetween the employe and the employer whereby both, under certain conditions,
are deemed to agree to waive the right of trial by jury.

A more serious question is presented with respect to the application of the
above quoted provision of section 16 of article I of the constitution that “all
courts shall be open, and every person, for an injury done him in his * * *
person * # # shall have remedy by due course of law; and justice admin-
istered without denial or delay.” As above stated, the implied contract which,
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under the hill if enacted into a law, would enter into and become a part of
every contract of employment entered into after its passage, is not only that
the parties shall waive the right of trial by jury, by the commission of certain
acts, but also that the employe shall waive his right of action in certain cases.
it has hecome well settled in this state that at least in the absence of any stat-
ute, a contract which stipulates against recourse to the courts in case of dispute
or injury is void. This rule is sometimes said to be based npon considerations
of public policy. 1f this were the case no ‘difficulty would be encountered in
- sustaining the validity of a statute embodying a contrary rule of policy. The
legislature in cases not covered hy the constitution undoubtedly has power to
determine what shalil be the rules of public policy, and if a statute is enacted
which does violence to the common law in this respect its validity nevertheless
cannot be called in question. (Probasco vs. Raine, Supra.)

In this state, however, the rule that parties may nof by contract agree to
waive rights of aection and ultimate recourse to the courts does not seem to be
hased solely upon common law rules of public policy. In B. & O. Railroad Com-
pany vs. Stankard, 56 O. S., 224, the supreme court of this state held invalid a
contract hetween the railroad company and one of its employes whereby the
latter agreed that in consideration of membership in the relief department of
the railroad company and certain rights accruing under such membership, to
himselt and o his personal representatives in case of death, he, and the bene-
ficlaries under the contract shonld be bound absolutely by the determination of
the officers of the relief department as to the amount and validity of any claim.
In commenting upon this contract, which was embodied in what was known
as rule 11 of the relief department of the railroad company, Burket, C. J., uses
the following language:

“But in the case ai bar the equivalent of au appeal was had, and
the advisory committee acted upon and rejected the claim, and then
the parents were compelled to either abandon the claim, or resort to
an action at law.

“Does rule eleven har such action? We think not. A long line of
decisions held thai parties cannot by contract take away the jurisdic-
tion of the courts in such cases, and that the attempt to do so is
void.

“Supreme Council of the Order of Chosen Friends vs. Forsinger,
125 Ind., 52; Whitney vs. National Masonic Accident Association, 52
Minn., 378; Insurance Company vs. Morse, 20 Wallace, 445; Stephenson
vs. Insurance Company, 54 Maine, 55; Mentz vs. Insurance Co., 78 Pa.
St.. 475; Read vs. Insurance Co., 136 Mass., 572.

“While courts usually Dbase their decisions upon the ground that
parties cannot by contract, in advance oust the courts of their juris-
diction of actions, a more satisfactory ground is, that under our consti-
tution all couris are open, and every person, for an injury done him in
his land, goods, person or reputation shall have remedy by due course
of law. Article I, section 16.

‘Courts are created by virtue of the constitution, and inhere in our
body politic as a necessary part of our system of government, and it is
not cempetent for anyone by contract or otherwise, to deprive himseif
of their protection. The right to appeal to the courts for the. redress

_of wrongs is one of those rights which is in its nature under our con-
stitution (in)alienable, and cannot he thrown off, or bargained away.”
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This significant language at once raises the question as to whether or not
the general assembly may pass a law which, while in itself depriving the courts
of no jurisdiction and not abolishing any causes of action, nevertheless permits
parties by implied contract, which the law itself creates, to bind themselves not
io resort to the courts for the enforcement of possible rights of action. Let it
Pe noted that the Dbili in guestion not only provides for a waiver of causes of
action, but in affording an alternative it seems to confer upon the state lia-
Lility board of awards authority finally to determine all questions of fact in-
volved in making ils awards. Section 36 of the bill provides that “The board
shall have full power and authority to hear and determine all questions within
its jurisdiction, and its decision thereon shall be final.” The “jurisdiction” of
the board is nof exactly defined, but it is provided by section 21 that it shall
“dishurse the state insurance fund to such employes of employers as have paid
into said fund the premiums * * #% that have been injured in the course of
their employment snd which have not been purposely self-inflicted.” Thus, the
board must have the power in the first instance to determine the following
facts: 1. Is an applicant for relief, or was his decedent, an employe for whom
a premium has been paid? 2. Did the injury take place in the course of the
cmployment? 3. Was the injury self-inflicted? It would seem then, that the
plain meaning of section 36 is that the decision of the board as to these ques-
tions shall be final. In this connection the following langiwage from the opinion
in the Stankard case is significant:

“Such contracts are in theiv nature only applicable to cases where-
in it becomes necessary to fix some facts, leaving the question of law to
he settled by the courts upon proper proceedings. The ultimate ques--
tion to be determined—the liability or non-liability of the parties—must
be left to the courts. The construction of a written contract is a ques-
tion ot law for the court, and a provision in the contract that the con-
struction of such contract, or the meaning of rules or regulations, shall
be finally determined by some designated person, is void, because the
court cannot he robbed of its jurisdiction to finally determine such
questionsg. In insurance and other like cases, where the ultimate ques-
tion is the payment of a certain sum of money, certain facts may be
fixed by a person seiected for that purpose in the contract, but the ulti-
mate question as to wlhether the money shall be paid or not, may be
litigated in the courts, and a stipulation to the contrary is void. The fix-
ing of the particular fact by the person or persons named in the con-
tract, and in the manner therein provided, is usually a condition pre-
cedent to the bringing of an action on the contract, and the performance
of such condition should be averred in the petition, or some good ex-
cuse given for its nonperformance. Vinev vs. Bignold, 27 Central Law
Journal, 40.”

. It seems to me perfectly apparent from this language that the gist of the
decision in the Stankard case is, that under the constitutional provision which
we are now considering courts may not be deprived of their ultimate jurisdic-
tion. 'That is, to say, while it is competent for parties to agree or for the gen-
eral assembly to enact that they may agree that a certain question of fact be
submitted for determination to a board or tribunal other than a court, it is not
competent for the legislature to provide that the finding of such a board of
tribnnal as to the existence of any liability at all in the matter shall be con-
clusive. I fear, therefore, that in its present form the bill is in this respect un-
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constitutional. It should in my judgment be amended so as to provide that
the dccision of the board of awards on any of the three points above referred
to might be reviewed at least as a question of law by a court of competent jur-
isdicticn at the instance of any interested party.

Aside from this point 1 am satisfied, though by no means certain, that the
decision in the case of Railroad Company vs. Stankard, supra., does not operate
to render unconstitutional the provision of the bill for a waiver of unaccrued
causes of action. But the alternative right that the bill does give must be sub-
ject to enforcement by judicial process and this is denied by the bill in its
present form.

All bhut one of the remaining constitutional provisions above quoted may,
for the sake of convenience, be considered together, with respect to their appli-
cation to the bill. The guarantee to the citizens of each state of all privileges
and immunities of citizens in the several states, the prohibition upon the states
as to the making and eunforcement of laws which shall abridge the privileges
or immunities of citizens of the United States or deny toc persons within their
jurisdiction the equal protection of the laws, the declarations of our bill of
rights, that government is instituted for the equal protection and benefit of all
the people, and the prohibition against special privileges and immunities not
subject to alteration or repeal, all may be said in a sense, to be directed against
a single evil, namely, the ecnactment of special or class legislatio'n. Thus, if a
class is arbitrarily created and deprived of rights enjoyed by other members of
society in the same situation, the members of such a class are denied the equal
protection of the laws. If, however, the members of a special class are the re-
cipients of specially created rights, then they are the grantees of special priv-
ileges or immunities, and the equality of the protection of the law is denied to
those not members of the c¢lass. The ftwo propositions are correlative.

None of the foregoing constitutional provisions forbids classification of the
subjects of legislation. The legislaiure has the right, often assailed, but always
sustained. especially to legislate concerning classes of subjects of legislation as
to which the necessity for such special legislation exists. The constitutional
provisions above quoted operate simply to forbid arbitrary and unreasonable
classification of the subjects of legislation. A few of the leading cases will
suffice to illustrate the naturc and extent of the rule.

In Barbier vs. Connelly, 112 U. S., 27, the supreme court sustained the con-
stitutionality of an ordinance of the city and county of San Francisco, pro-
hibiting the carrying on of public laundries and wash houses within certain
vrescribed limits of the city and county from ten o’clock at night until six
o’clock in the morning. Mr. Justice Feld in delivering the opinion of the court
employed the following language:

“There is no invidious discrimination against anyone within the pre-
scribed limits by such regulations. There is none in the regulation
under consideration. The specification of the limits within which the
husiness cannot Le carried on without the certificates of the health of-
ficer and boarad of fire wardens is merely a designation of the portion of
the city in which the precautionary measures against fire and to secure
proper drainage must be taken for the public health and safety. It is
not legislation discriminating against anyone. All persons engaged in
the same husiness within it are treated alike; are subject to the same
restrictions and are entitled to the same privileges under similar condi-
tions.

“The fourteenth amendment, in declaring that no state ‘shall de-



28 GENERAL ASSEMBLY

prive any person of life, liberty or property without due process of law,
nor deny to any person within its jurisdiction the equal protection of
the laws,” undoubtedly intended, not only that there should be no
arbitrary deprivation of life or liberty or arbitrary spoliation of prop-
erty but that equal protection and security should be given to all under
like circumstances in the enjoyment of their personal and civil rights;
that all persons should be equally entitled to pursue their happiness and
acquire and enjoy property; that they should have like access to the
courts of the country for the protection of their persons and property,
the prevention and redress of wrongs, and the enforcement of con-
tracts; that no impediment should be interposed to the pursuits of any-
one except as applied to the same pursuits by others under like circum-
stances; that no greater burdens should be laid upon one than are laid
upon others in the same calling and condition, and that in the admin-
istration of criminal justice no different or higher punishment should
be imposed upon one than such as is prescribed to all for like offenses.
But neither the amendment, broad and comprehensive as it is, nor any
other amendment was designed to interfere with the power of the
state, sometimes termed its ‘police power,’ to prescribe regulations to
promote the health, peace, morals, education and good order of the peo-
ple, and to legislate so as to increase the industries of the state, de-
velop its resources and add to its wealth and prosperity. From the
very necessities of society, legislation of a special character, having
these objects in view, must often be had in certain districts, such as
for draining marshes and irrigating arid plains. Special burdens are
often necessary for general benefits. * * * Regulations for these
purposes may press with more or less weight upon one than upon an-
other, hut they are designed, nof to impose unequal or unnecessary
restrictions upon anyone, but to promote, with as little individual in-
conveniences as possible, the general good. Though in many respects,
necessarily special ip their character, they do not furnish just ground
of complaint if they operate alike upon all persons and property under
the circumstances and conditions. Class legislation discriminating
against some and favoring others is prohibited; but legislation which,
in carrying out a public purpose, is limited in its application, if within
the sphere of its operation it affects alike all persons similarly situated,
is not within the amendment.”

It is here to be remarked that a statute of the state of Ohio applicable only
in a certain locality, would have to be held unconstitutional under that provi-
sion of article II, section 26, that “all laws of a general nature shall have a
uniform operaﬁon throughout the state.” The principle enunciated by Mr.
Justice Field, however, is just as applicable to this constitutional provision of
our own state as it is tc the provision of the fourteenth amendment, to which
his remarks relate. That is to say, the test of uniformity of operation is terri-
torial rather than personal; a law may operate only upon a certain class, such
as an act prescribing the duties of physicians in making and returning birth
and death certificates; or an act prescribing the rules of neglect applicable to
trial of causes arising out of injuries received in the service of a railroad com-
pany. TIf they would all operate alike in all sections of the state upon all per-
sons and subjects of the legislation within the same category, they would not
infringe upon either provision.

In Missouri Pacific Railway Co. vs. Mackey, 188 U. S., 205, the supreme
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court of the United States, for the first time, had under consideration one of
the now familiar state statutes relating to the liability of railroad companies to
employes, and which are sometimes termed “the fellow servant statutes.” It
was contended that inasmuch as the statute of Kansas, which was directly in-
volved in the case, related solely to railroad companies as employers, and as to
sach companies prescribed a rule of liability different from that relating to
other employers it thereby deprived such companies of the equal protection of
the laws. Mr. Justice Field in delivering the opinion of the court makes use
of the following ianguage (page 209):

“The objection that the law of 1874 deprives the railroad companies
of the egual protection of the laws is even less tenable than the one
considered. (That it amounted to a taking of property without due
process.) 1t seems to rest upon the theory that legislation which is
special in its character is necessarily within the constitutional inhibi-
tion; but nothing can he further from the fact. The greater part of all
legislation is special, either in the objects sought to be attained by it or
in the extent of its application. * * * Such legislation does not in-
fringe upon the clause of the fourteenth amendment requiring equal
protection of the laws, because it is special in its character; if in con-
flict at all with clause, it must be on other grounds. And when legis-
lation applies to particular bodies or associations, imposing upon them
additional liabilities, it is not open to the objection that it denies to
them the equal protection of the laws, if all persons brought under its
influence are treated alike under the same conditions. A law giving
0o mechanics a lien on huildings constructed or repaired by them for
the amount of their work, and a law requiring railroad corporations
to erect and maintain fences along their roads, separating them from
land of adjoining proprietors so as to keep cattle off their tracks, are
instances of this kind. Such legislation is not obnoxious to the last
clause of the fourteenth amendment, if all persons subject to it are
treated alike under similar circumstances and condilions in respect
both of the privileges conferred and the liabilities imposed. It is con-
ceded that corporations are persons within the meaning of the amend-
ment. * * * Put the hazardous character of the business of oper-
ating a railway would seem to call for special legislation with respect
to railroad corporations, having for the object the protection of their
employes as well as the safety of the public. The business of other
corporations is not subject to similar dangers to their employes, and no
objections, therefore, can be made to the legislation on the ground of
its making an unjust discrimination. It meets a particular necessity,
and all railroad corporations are, without distinction, made subject to
the same liabilities.. As said by the court below, it is simply a question
of legislative discretion, whether the same liabilities shall be applied to
carriers by canal and staze coaches and to persons and corporations
using steam in manufactories.”

Missouri Pac. R. R. Co. vs. Humes, 115 U. S. 512-523.
Barbier vs. Connelly, 113 U. 8. 27.
Soon King vs. Crowley, 1d. 703.

A similar statute of Ohio, 87 O. L. 149, was held constitutional by the cir-
cuit court of appeals of the United States in the case of Lane vs. Erie Railroad



30 GENERAL ASSEMBLY

Company, 67 C. C. A. 653, 6§ L. R. A. 788. Richards, J., in delivering the opin-
ion of the courti uses the following language:

“The contention is that the act violates the second section of the
bill of rights of the constitution of Ohio, which provides that ‘all
political power is inherent in the people; government is instituted for
their equal protection and benefit;’” and which, as held in the case of
The State ex rel. Schwartz vs. Ferris, 53 Ohio State 314, is not less
broad than that clause of the fourteenth amendment which provides
that no state shall ‘deny to any person within its jurisdiction the equal
protection of the law. It is sirongly urged that the statute, by con-
ferring upon some employes a right to recover which is denied others,
unjustly discriminates among those engaged in the same occupation,
creating a favored class, and denying to those outside of it the equal
profection of the law.

‘“The doctrine is well settled that the general assembly, in the ab-
sence of an applicable prohibition, has power to classify subjects of
legislation, conferring rights or imposing burdens on the created classes
according to its views of what is just and expedient and will promote
the general welfare, subject only to the limitation that there must be
some reasonavle ground for the classification made. Wagoner vs.
Loomis, 37 O. 8. 571; Adler vs. Whitbeck, 44 O. S. 539; State ex rel.
vs. Jones, 51 O. S. 492; State vs. Nelson, 52 0. S. 88; Cincinnati vs.
Steinkamp, 54 O. S. 285; Hagerty vs. State, 55 0. 8. 613; France vs.
State, 57 O. S. 1; State vs. Gardner, 58 0. S. 599; State ex rel. Taylor
vs. Guilbert, 70 O. S. 229; * =* * }¥o., Pac. R. Co. vs. Mackey, 127
U. S. 205; Minn. & St. L. R. R. Co. vs. Herrick, 127 U. S. 210; Minne-
apolis & St. L. R. R. Co. vs. Beckwith, 129 U. S. 26 (and citing numerous
other cases on the same point).

“Of the above cases, Missouri P. R. Co. vs. Mackey, 127 U. S. 205;
Minneapolis & St. L. Railroad Co. vs. Herrick, 127 U. S. 210; Chicago
M. & W. R. Co. vs. Pontius, 157 U. S. 209, and Tullus vs. Lake Erie &
W. R. Co., 175 U. S. 348, sustain the validity of laws either abrogating
or modifying the cornmon law rule of fellow servants as applied to rail-
road employes.

“The sole question in the case, therefore, is whether the exercise
of authority in the service affords a reasonable ground for the classifi-
cation of railroad employes. A valid classification for legislative pur-
poses ‘must always rest upon some difference which bears a reasonable
and just relation to the act in respect to which the classification is pro-
posed, and can never he made arbitrarily and without any such basis.
Gulf, C. & S. F. R. Co. vs. Ellis, 165 U. 8. 150; Billings vs. Illinois, 188
U. S. 97, 102. It must be grounded upon a ‘reason of a public nature,’
and ‘the act must affect all who are within the reason for its enactment.
Judge Shauck in Miller vs. Crawford, 70 Ohio St., 217, 214.”

The foregoing decisions which, as is apparent from the citations quoted
from the last of them, are merely illustrative of the large number of decisions
embodying the same rule, suggest both the extent and the limits of the rule
defining the classification which is permissible under constitutional provisions
prohibiting class legislation. The limits of the rule, however, are perhaps bet-
ter illustrated by cases wherein similar laws have been held unconstitutional.
An extremely well considered case of this kind is that of Ballard vs. Mississippi
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Clotton Oil Company, 21 Miss. 507, 62 L. R. A. 407. In this case, a statute of
Mississippi making all corporations liable for injuries to employes through de-
fective machinery, notwithstanding the employes had knowledge of the defect,
when the same liability was not placed on private individuals, was held uncon-
stitutional, the court hnlding that there was no distinctive difference between
a corporation and a private individual as an employer, under favor of which,
the legislature could impose a rale of liability upon the former different from
that imposed upon the latter. The opinion in the case is very lengthy and cites
miany authorities, but the reasoning of the court is sufficiently disclosed in
the above statement of its decision. While the court in this case reached the
conclusion that the statute under considerailion was unconstitutional, it bases
its decision entirely upon the line of decisions above cited, and is in no respect
at variance with them.

In Lochner vs. New York, 198 U. S. 45, the supreme court of the United
States held unconstitutional, an act of New York, prescribing the hours of labor
of persons employed in bakeries. Mr. Justice Peckham in delivering the opinion
of the court, after citing and commenting upon the decisions of the court re-
specting the €xtent of the police power of the states, uses the following language:

“The question whether this act is valid as a labor law, pure and
simple, may be dismissed in a few words. There is no reasonable
ground for interfering with the liberty of person or the right of free
contract, by determining the hours of labor, in the occupation of a
Laker. There is no contention thai bakers as a class are not equal in
intelligence and capacity to men in other trades or manual occupa-
tions, or that they are not able to assert their rights and care for them-
selves without the protecting arm of the state, interfering with their
independence of judgment and of action. They are in no sense wards
of the state. Viewed in the light of a purely labor law, with no refer-
ence whatever to the question of health, we think that a law like the
one before us involves neither the safety, the morals, nor the welfare of
the public, and that the interest of the public is not in the slightest
degree affected by such an act. The law must be upheld, if at all, as a
law pertaining to the health of the individual engaged in the occupa-
tion of a baker. It does not affect any other parties of the public than
those who are engaged in that occupation. Clean and wholesome bread
does not depend upon whether the baker works but ten hours per day
or only sixty hours a week. The limitation of the hours of labor does
not come within the police power on that ground.”

From all the foregoing authorities, it is apparent that that is not class leg-
islation, depriving any citizen of privileges and immunities afforded to other
citizens or denying to citizens the equal protection of the law, which upon a
reasonable and logical basis classifies the subjects of legislation and operates
equally upon all within the same category; while that is class legislation re-
sulting in an infraction of the various constitutional provisions now under con-
sideration, which, without reason or logic and regardless of the economic ne-
cegsities of the case, creates an arbilrary class, affording to such class privileges
and immunities or denying to that class protection which the law affords to
others in the same category.

Still considering, for the purpose of this opinion, the main or fundamental
features of the bill—those defining the scheme known as the state insurance
fund, and the effect of the election of the employer to pay into the fund, as
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well as the consequences in general, but not in particular of his failure to pay
into the fund—it remains to test the same by the rule above defined. The first
question which naturally arises is as to whether or not a class is created by the
Bill, In particular. does the {wo-fold aspect of the bill in its operation upon
employers who elect to pay into the insurance fund and those who elect not
to do so create a class within the subjects of the legislation upon which the
bill acts; that is to say, are the paying employers and the non-paying em-
ployers separate classes? Does the fact that different acts of rights and reme-
dies are afforded respectively to the members of these two classes and to the
corresponding classes of employes, render the bill unconstitutional, as afford-
ing special privileges and imimunities, or as denying the equal protection of
the laws to the persons thereby affected? i .

This question is not without difficulty. As to the employers themselves I
find it not difficult to reach the conclusion that there is no real classification.
12ach employer has the right te chocse the class to which he shall belong; that
is to say, the Dboundaries of these so-called classes are not fixed but depend
npon the voluntary act of those who may constitute their membership. All the
cmplovers in any way aftected by the act have the same rights. True, if they
act in one way the consequences to them are different from what they would be
if they had acted otherwise; but, as I have pointed out, the change in the legal
rights of such an employer results through an implied contract, the right to
malie which, by appropriate acts he has at each recurring premium 9period. It
would indeed be folly to hold that a law did not operate uniformly which failed
to impose upon a citizen the privileges and liabilities which he might have had
it he had entered into a contract into which the law permitted him to enter.

The case of the employe, under the hill, however, is slightly different from
that of the employer. His election is between acceding to his employer’s wishes
and leaving his employment. Technically speaking, as above indicated, his
right in the insurance fund depends upon an implied contract and his waiver
of his future rights of action results from such a contract. I am not sure, how-
ever, that it is a contract inte which he enters as a free agent. My doubt in
this respect relates more appropriately to the application of the constitutional
provision which prohibits a state from depriving persons of property without
due process of law. In this connection, however, let it be noted that the em-
ploye whose employer has elected to pay into the fund, and the employe whose
employer has elected not to pay info the fund constitute two separate classes
of persons, the rights of which are not created by the same rule of law. These
classes are not created by the voluntary act of the persons creating them, ex-
cept insofar as the failure to leave an employment may be regarded as a vol-
untary act. That is to say, the employe whose employer does not desire to pay
into the state insurance fund, but who himself desires to obtain the benefits of
such a fuund cannot secure the same without leaving hig employment and seek-
ing that of another employer who will subscribe to the scheme. TUpon close
analysis this point will, T think, be found to be.superficial. As I have above
suggested, the theory of the bill is that of implied contract. It is obvious that
every contract must depend upon a meeting of the minds-—the mutual assent
of two adverse parties to the same proposition. If then, an employe is dissatis-
fied with the choice of his employer he is at a disadvantage no greater than he
would be if he were dissatisfied with the wages which his employer chose to
pay him. It is not essential to the validity of the scheme that the bill should
provide against seeming hardships like this.

Although, therefore, the case of the employc is somewhat harder than that
of the employer under the scheme of the bill I do not find that the classes into
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which the bill apparently divides employes are any more real than those into
which it divides employers.

On the whole then, I concluda that insofar as the two sections prescribing
the consequences respectively of election to pay into the insurance fund and
of election not to pay into said fund are considered, said sections do not create
two distinct classes either of employers or of employes, and that, therefore, the
question as to whether such a classification would be reasonable is not even
raised. As between those who are entitled to the benefits and subject to the
liabilities conferred and imposed by a choice to pay into the fund, and those of
the other so-called class there is no discrimination whatever.

A question more serious in theory, though perhaps of trifling importance
in practice, is suggested by the use of the words “of labor” in connection with
the word “employers” wherever it occurs in the bill. The mere qualification of
the word “employers” by the phrase in question implies that it is not all em-
ployers that are to be affected by the act, but merely “employers of labor.” I
do not know what this phrase means. The words ‘labor” and ‘“laborer”
are of very indefinite meaning, Primarily, as will be found by con-
sulting the lexicons, a “laborer” is one whe works at any employment not re-
quiring skill or technical training of any sort, but this meaning has long since
departed in usage; now, we spealy of “skilled” and of “unskilled” labor, while
originally only the latter class were properly termed ““laborers.”

I deem it unnecessary to quote the numerous and confusing decisions as
to what constitutes a “laborer.” It is quite apparent that the intention of the
bill is to make the phrase “employers of labor” refer to a class less extensive
than the word “employers” would refer to it used without any modifying clause.
Theé presence in the bill of this phrase creates at once a classification as be-
{ween “employers of labor” and emplovers whose employes are not ‘“laborers.” -
Bearing in mind then, the rule that every such classification must depend for
its consfitutional justification upon some inherent difference in the classes thus
created I fear that under the decisions above quoted the constitutionality of the
bill might be seriously questioned.

Furthermore, while it is only an employer of labor who may pay into the
insurance fund, and while it is only an “employer of labor” who, failing to pay
into thc insurance fund, is subject to suit without being permitted to avail
himself of certain defenses, it is not clear with respect to the first of these
classes-as to what employes of such an employer hecome, upon the payment by
such émployer of a premium into the state insurance fund, subject to deduc-
tion from their pay roll on account of such premium, and entitled to a right of
compensation from said fund in case of injury. That ig to say, the law classifies
all employers into two classes, employers of labor and other employers, but it
does not expressly classify the employes of such employer into those who are
laborers and those who are not laborers; that is, it might happen that an em-
ployer might have in his employ as his servant, a person who was clearly not
a “laborer”—if indeed the word is capable of exact definition; another em-
ployer might have in his employ a person sustaining exactly the same relation
to him, together with other persons, who would be “lahorers” within the mean-
ing of the bill. Both are employes engaged in similar pursuits, but by reason
of the provisions of the bill, if enacted into law, the rights and liabilities of
the one would be substantially different from those of the other. As to the
first, all the existing rnles of law applicable to the relation of master and
servant would exist as they now are; as to the other the rules would be modi-
fied, as they are proposed to he modified by this bill. Clearly, this would be a
rase of arbitrary classificatior between persons within the same category, and

3--A. G
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would amount to a denial to such persons of equal protection of the law, and
of the privileges and immunities granted to others in like circumstances.

The use of the word “such” in connection with “employe” where the Iatter
first occurs perhaps ohviates this objection, and this matter ig perhaps triﬂi_ng,
but I feel obliged to suggest in the interest of the proposed bill that the classifi-
cation suggested by the words “of, labor” he eliminated or else clearly applied
to employes as well as to employers. .

So far in this opinion I have not considered the application to the proposed
bill of that provision of the fourteenth amendment to the constitution of the
United States which prohibits any state from making or enforcing any law
which shall deprive any person of property without due process of law. Two
features of the bill have attracted my attention in this connection, one of them
inherent in the scheme of the bill itself and the other incidental thereto. In
the first place it is provided in the bill that any employer who may choose to
pay into the fund shall do so for and on behalf of himself and all of his em-
ployes. He is denied the privilege of paying into the fund for and on behalf of
a part of his employes. His employes on the other hand, are denied the priv-
ilege of stipulating as individuals for relief under the provisions: of the bill.
As above pointed out, the only election which the individual employe has, is
to leave the service or to abide by the arbitrary judgment of his employer.
Again, it is provided by the bill that premiums shall be payable every six
months. If then, an employver chooses to pay into the fund at the beginning of
a half-yearly period and then changes his mind at the next premium paying
period, his employe, that he might still reap the benefits of the insurance fund,
must leave and seek employment elsewhere. But if the employe has an annual
contract with his employer, made upon condition that the employer shall sub-
scribe to the insurance fund, then it might be said that the effect of the bill,
if enacted into law, upon such a contract, would be to impair its obligations by
affording to the employer the right to terminate it by refusing to pay into the
fund. This objection, however, is not weighty inasmuch as an employe would
then have a right of action for breach of his contract of employment. Oh the
whole I am satisfied that so far as the fundamental objection to the bill on
this ground is concerned, the same is not well taken. It is to be borne in mind,
however, that a long line of decisions of this and other states supports the rule
that the right to contract respecting the terms of employment is a right which
cannot be arbitrarily taken away or in any way abridged. The New York law
above referred to (not the one passed upon in the Ives case, supra), provides
for separate agreements between an employer and each of his employes as to
entering the compensation plan prescribed by the law. And this statute appeals
to me as avoiding the constitutional question which might be raised as to-the
bill under consideration, which provides for an implied contract which may be
entered into only by the employer on the one side and all of his employes on.
the other. Indeed, it might seriously be questioned that because the employer
may enter into an implied contract as an individual while his employes may
only enter into the contract in the mass, so to speak, there is here a classifica-
tion which is repugnant to the constitutional provision requiring that all
persons shall be afforded the equal protection of the law. On all of these ques-
tions. however, I have been unable to find any authority, and I do not feel that
I would be justified in advising your committee that the bill is to be regarded
as unconstitutional on any of these grounds.

In the second place, the alternative feature of the bill, not yet discussed,
presents a seeming difficulty. One of the proposed amendatory sections pro-
vides that: .
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“All employers of labor who shall not pay into-the state insurance
fund * #* * ghall be liable to their employes for damages suffered
by reason of personal injury sustained in the course of employment,
caused by the wrongful act. neplect or default of the employer or any
of the employer's officers. ngents or employes, and also to the personal
representatives of such employves where death results #* * * and
in- such action the defendant shall not avail himself of the following
common law defenses:

“*‘The defense of the fellow servant rule, the defense of the as-
sumption of risk, or the defense of contributory negligence.””

Now, it is perfectly apparent that if an employer chooses to subscribe to
the fund and to pay premiums thereto, he also forfeits thereby his right to
these defenses, or rather he is not subject to suit at all, and therefore has no
need of making these defenses. 1t is of course provided that an employed elect-
ing to pay into the fund shall nevertheless be liable to suit in case an injury
or death is caused by his willful act or by the failure of himself or his
agents to comply with the rules of law or ordinance, or the orders of of-
ficers duly authorized in the premises, and that in such actions he shall be al-
lowed to avail himself of all defenses which he might have under the law as it
existed before this bill shall have been passed. The effect of the whole bill,
however, is virtually to take away the three defenses above referred to, except
in the class of actions last above described. In the case of Ives vs. South Buf-
falo Railway Company, supra, the decision of the court was based expressly
upon the application of the assumption of risk rule. The statute in question
in that case sought, like the particular section now under consideration, to
abolish the fellow servant rule, the contributory negligence doctrine, and the
law relating to the employe’s assumption of risks. The court uses the follow-
ing language in the opinion:

“The new statute, as we have ohserved, is totally at variance with
the common, law theory of the cmployer’s liability. Fault on his part
is no longer an element of the employe’s right of action. This change
necessarily and logically carries with it the abrogation of the ‘fellow
servant’ doctrine, the ‘contributory negligence’ rule, and the law re-
lating to the employe’s assumption of risks. There can be no doubt
that the first tico of these are subjects clearly and fully within the scope
of legislative power; and that as to the third, this power is limited to
some extent by constitutionel provisions.

“The ‘fellow servant’ rule is one of judicial origin engrafted upon
"the comrmon l!aw for the protection of the master against the conse-
quences of negligence in which he has no part. In its early applica-
tion to simple indusirial conditions it had the support of both reason
and justice. By degrees it was extended until it became evident that
under the enormous expansion and infinite complexity of our modern
industrial conditions the rule gave opportunity, in many instances, for
harsh and technical defenses. In recent years it has been much re-
stricted in its application to large corporate and industrial enterprises,
and still more recently it has been modified and, to some extent abol-
ished, by the labor law and the employers’ liability act (of New York).

“The law of contributory negligence has the support of reason in
any system of jurisprudence in which the fault of one is the basis of
liability for injury to apother. * * ® In many of the states con-
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tributory negligence is a defense which must be pleaded and provéd
by the defendant, and in some states it has been entirely abrogated by
statute. In our own state the plaintifi’'s freedom from contributory
negligence is an essential part of his cause of action which must be
affirmatively established by him, except in cases. brought by employes
under the labor law,'by virtue of which the contributory negligence of
an employe is now made a defense which must be pleaded and proved
by the employer; and under the employers’ liability act which provides
that the employe’s continunance in his employment after he has knowl-
edge of dangerous conditions from which injury may ensue, shall not,
as matter of law, constitute contributory negligence.

“Under the common law the employe was also held to have as-
sumed the ordinary and obvious visks incident to the employment, as
well as the special risks arising out of dangerous conditions which were
known and appreciated by him. This doctrine, too, has been modified
by statute so that under the labor law and the employers’ liability act
the employe is presumed to have assented to the necessary risks of
the occupation or employment and no others; and these necessary risks
are defined as those only which are inherent in the nature of the busi-
ness and exist after the employer has exercised due care in providing
for the safety of his employves, and has complied with the laws affecting
or regulating the business or occupation for the greater safety of em-
ployes.

‘“We have said enough to show that the statutory modifications of
the ‘fellow servant’ rule and the law of ‘contributory negligence’ are
clearly within the legislative power. These doctrines, for they are noth-
ing more, may be regulated or even abolished. This is true to a lim-
ited extent as to the assumption of risk by the employe. In the labor
law and the employers’ liability act, which define the risks assumed
hy the employe, there are many provisions which cast upon the em-
plover a great variety of duties and burdens unknown to the common
law. These can doubtless he still further muli¥plied and extended to
the point where they deprive the employer of rights guaranteed to
him by our constituiions, and there of course we must stop. * * *

* * * * *® *® Tk & * * * £ * %* *

“This legislation is challenged as void under the fourteenth amend-
ment to the federal constitution * * * which guarantees all persons
against deprivations of life, liberty or property without due process of
law. * * * The several industries and occupations enumerated in the
statute hefore us are neededly lawful within any of the numsérous
definitions which might be referred to, and have always been so. They
are, therefore, under the constitutional protection. One of the in-
alienable rights of cvery citizen is to hold and enjoy his property until
it is taken from him by due process of law. When our constitutions
were adopted it was the law of the land that no man who was without
fault or negligence could be held liable in damages for injuries sus-
tained by another. That is still the law except as to the employers
enumerated in the new statute, and as to them it provides that they
shall bhe liable to their employes for personal injury by accident to any
workmen arising out of and in the course of the employment which is
caused in whole or in part, or is contributed to, by a necessary risk
or danger of the employment of one inherent in the nature thereof, ex-
cept that there shall be no liability in any case where the injury is
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caused in whole or in poart by the serious and wilful misconduct of
the injured workman. [t is conceded that this is a liability unknown
to the common law and :re think it plainly constitutes a deprivation
of liberty and property under the federal and state constitutions, un-
less its imposition can be justified under the police power which will
Lhe discussed und21 a sepcrate head. In arriving at this conclusion we
do not overlook the cogent economic and sociological arguments which
are urged in support of the statutz. There can be no doubt as to the
theory of this law. It is based upon the proposition that the inherent
risks of an employment should in justice be placed upon the shoulders
of the employer, who can protect himself against loss by insurance and
by such an addition to the price of his wares as to cast the burden
ultimately upon the consumer; that indemnity to an injured employe
should be as much a charge upon the business as the cost of replacing
or repairing disabled or defective mnachinery, appliances or tools; that
under our present system, the loss falls immediately upon the
employe who 1is almost invariably unable to bear it, and ulti-
mately upon the community which is taxed for the support of the in-
digent; and that our present system is uncertain, unscientific and waste-
fui, and fosters a spirit of antagonism between employer and employe
which it is to the interests of the state to remove. We have already
admitted the strength of this appeal to a recognized and widely pre-
valent sentiment, but we think it is an appeal which must be made to
the people and not to the courts. The right of property rests not upon
philosophical or seientifie speculations mor upon the commendable im-
pulses of benevolence or charity, nor yet upon the dictates of natural
justice. The right has its foundation in the fundamental law. That
can be changed by the people, but not by legislatures. * * * The
argument that the risk to an employe should be borne by the employer,
hecause it is inherent in the employment may be economically sound,
but it is at war with the legal principle that no employer can be com-
pelled to assuime a risk which is inseparable from the work of the em-
ploye, and which may exist in spite of a degree of care by the em-
ployer far greater than may be exacted by the most drastic law. If it
is competent to impose upon an employer, who has omitted no legal
duty and has committed no wrong, a liability hased solely upon a legis-
lative fiat that his business is inherently dangerous, it is equally com-
petent to visit upon him a special tax for the support of hospitals and
other charitable institutions, upon the theory that they are devoted
largely to the alleviation of ills primarily due to his business. In its
final and simple analysis that is taking the property of A and giving
it to B, and that cannot be done under our constitutions. * # #*
There is, of course, in this country no direct legal authority upon the
subject of the liability sought to be imposed by this statute for the
theory is not merely new in our system of jurisprudence, but plainly
antagonistic to ils basic idea.”

The court then cites Parrot vs. Wells Fargo & Co., 15 Wall. 534; Ohio &
Miss. Ry. Co. vs. Lackey, 78 111s. 53; Jonsen vs. Union Pacific Ry. Co. 6 Utah,
253; Ziegler vs. South & Nerth Ala. Ry. Co.,, 58 Ala,, 594; Birmingham Ry. Co.
vs. Parsons, 100 Ala., 662; Biclingbery vs. Montana Union Ry. Co., 7 Montana,
271; Schenk vs. Union Pac. Ry. Co., & Wyoming 430; Gottrell vs. Union Pac.
Ry. Co.. 2 Wyoming, 540.
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Continuing, the court say:

“We conclude, therefore. that in its *hasic and vital features the
right given to the employe by this statute does not preserve to the em- .
ployer the ‘due nrocess’ of law guaranteed by the constitutions, for it
authorizes the taking of the employer’s property without his consent.
and without his fault. So far as the statute merely creates a new rem-
edy in addition to those which existed before it is not invalid. The
state has complete contro! over the remedies which it offers to suiters
in its courts even to the point of making them applicable to rights or
equities already in existence. * * * 'We repeat, however, that this
power must be exercised within the constitutional limitations which
prescribe the law of the land.” * * =*

Proceeding further the court acknowledges that if the statute were a police
regulation necessary for the protection of the lives, health or the safety of the
public generally it might he upheld. Analyzing the law the court concludes
that the statute is not a police regnlation. .

The feature of the New York law which was condemned by the supreme
court of appeals of that state, ag is clear from the foregoing quotation, was
the deprivation of the employer’s right to defend oan the ground that the em-
ploye had assumed the risks inherent in the employment. Whether or not the
reasoning and conclusion of the court in this respect are correct, they do not
apply to the bill which you have vresented to me. The section now under con-
sideration and last above quoted discloses that the employer who does not
enter the insurance gcheme provided by the whole bill shall be subject to suit
—not for gny injury sustained in the course of emplovment by his employes but
for such injuries as may have been “caused by the wrongful act, neglect or de-
fault of the employer or any of the employer’s officers, agents or employes,”
and that in such an action he shall not have the defense of assumed risk. It
seems to me to be perfectly plain that the only assumed risks upon which the
employer is thus prohibited from defending are the risks of defective machinery
known to the employe, and of incompetent fellow servants, etc. This language
does not take away the rigit to defend on the ground of assumed risks inherent
in the employment, or, as the New York court more properly puts it, it does
not confer upon the employe the right to sue regardless of the delict of the em-
ployer, thereby making the employer absolutely liable for all injuries sustained
by his servant. Thus, the reasons which led the supreme court of appeals of
New York to hold the New York law under consideration, unconstitutional, are
not presented by the bill under consideration. The court in that case concedes
that the assumed risks which are taken away by the bill are such as may be
taken away by the legislation without depriving anyone of property at all.
Therefore, the questions as to what taking of private property is permissible
under the police power and as to what degree of public interest in the subject
of legislation will justify in the exercise of police power are not raised.

The New York court would seem to hold that the police power of the states
is limited to the preservation and protection of the lives, health and safety of
the members of the body politic, and that it does not extend to legislation for
the general economic welfare of the people aside from the considerations of
security, health, morals and the like. If this is the holding of the New York
court it is clearly opposed to the weight of authority, although the authorities
to be sure, are not uniform. In the New York case are cited cases like Barthoff
vs. O’'Reilly, 74 N. Y., 509; Mullen vs. Peck, 49 O. S., 447; Marvin vs. Trout, 199
U. 8. 212, affirming Trout vs. Marvin, 62 O. S. 132. All of these cases sustain
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the constitutionality of police measures of statutes creating rights of action
where no wrong had been committed.

The cases of Noble State Bank vs. Baskell, 219 U. S. 104, Shallenberger, et
al., vs. The First State Bank, etc., 172 Fed. 999, and Assaria State Bank vs.
Doliey, 219 U. S. 121, referred to in the opinion of the court of appeals of New
York, are cases arising under the so-called “bank depositors guarantee acts” of
Oklahoma, Nebraska and Kansas respectively. In these cases the supreme court
of the United Staies sustains the validity of each of these acts, not on the
ground alone that all business of banking is a privilege which may be made
subject to franchise and license, but on the further ground that legislation of
this sort constitutes a valid exercise of the police power of the states. In the
opinion of Mr. Justice Holmes in the first of the above cited cases appears the
following:

“In the first it is established by a series of cases that an ulterior
public advantage may justify a comparatively insignificant taking of
private property for what, in its immediate purpose, is a private use.
Clark vs. Nash, 198 U. S. 361; Strickly vs. Highland Boy Mining Co.,
200 U. S. 527, 531; Offield vs. New York, New Haven & Hartford R. R.
Co., 203 U. 8. 372; Bacon vs. Walker, 204 U. S. 311, 315. And in the
next, it would seem that there may be other cases besides the every
day one of taxation, in which the share of each party in the benefits of
a scheme of mutual protection is sufficient compensation for the correl-
ative burden that it is compelled to assume. See Ohio Oil Company vs.
Indiana, 177 U. S. 190. At least, if we have a case within, the reason-
able exercise of the police power as above explained, no more need be
said.

“It may be said in a general way that the police power in a gen-
eral way extends to all the great public needs. Camfield vs. United
States, 167 U. S. 518. 1t may be put forth in aid of what is sanctioned
by usage, or held by the prevailing morality or strong and prepon-
derant opinion to be greatly and immediately necessary to the public
welfare. Among matters of that sort probably few would doubt that
both usage and preponderant opinion give their sanction to enforcing
the primary conditions of successful commerce. One of these condi-
tions of the present time is the possibility of payments by checks drawn
against bank deposits, to such an extent do checks replace currency in
daily business. If then the legislature of the state thinks that the pub-
lic welfare requires the measure under consideration, analogy and prin-
ciple are in favor of the power to enact it.”” #* * *

In the third of these cases the same justice says:

“The case of Noble State Bank vs. Haskell, just decided, cuts the
root of the plaintiff’s case, except so far as the Kansas law shows cer-
tain minor differences from that of Oklahoma. The most important of
these is that contribution to the fund is not absolutely required. On
this ground it is said, and was thought by the circuit judge, that the
law could not be justified under the police power. We cannot agree to
such a limitation. If, as we have decided, the law might compel the
contribution on the grounds that we have stated, it may try to bring
about the same result by the creation of motives less compulsory than
command and of disadvantages in holding aloof less peremptory than
an immediate step.” * * *
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It therefore appears that there is weighty authority for holding that private
property may be taken where there is any public use or benefit to be subserved
by the taking. Perhaps the theory of the decisions is aptly phrased in our own
constitution, article I, section 19—the only provision corresponding with that
of the fourteenth amendment of the federal constitution which I have been dis-
cussing. Said section 19 provides that ‘*‘private property shall ever be held
inviolate but subservient to the public welfare.”

Does then, the public weliare seem to justify the enactment of the bill under
consideration? The general assembly is itself the first and almost the final
judge of what constitutes the public welfare? Courts will only disturb its judg-
ment when as in the Lochner case, supra, no ground whatever can be advanced
for the enactment of the law in question.

It has been decided then, that in the exercise of the police power private
property may be taken; that this taking may be by way of creating a right of
action where no wrong has been suffered—by making those who profit by the
carrying on of a business or by the fruits of the labors of others absolutely
liable for injuries resulting from such business or in the course of such em-
ployment; that in ascertaining whether the public welfare is subserved by a
measure which does take private property, or does interfere with the liberty
of persons, the courts will investigate and take notice of economic conditions
and physical facts underlying the law which is called in question. Mueller vs.
Oregon, 238 U. S. 412, in which Mr. Justice Brewer says:

“When a gquestion of fact is debated and debatable, and the extent
to which special constitutional limitation goes is affected by the truth
in respect to that fact, widespread and long-continued belief concern-
ing it is worthy of consideration. We take judicial cognizance.of all
matters of general knowledge.”

(This is the case involving the Oregon law limiting hours of labor for
womel.)

All of these priciples having been established, and the economic soundness
of the scheme of the bill being conceded, it seems to me reasonably certain
that no feature of it constitutes such a deprivation of property or liberty as is
inhihited by article XIV, section 1 of the constitution of the United States, or by
article T, section 19, of that of this state.

The difficulty of the question arises from the fact that no court, excepting
the New York court of appeals, has ever passed upon a statute precisely like
the bill proposed.

Another difficulty arises from the fact that the bill in question does not
explicitly or by mnecessary inference purport to be a police measure. Such a
meaning, however, may be read into a statute, or rather the court will look to
all parts of ithe statute, to ascertain its true intent.

Still another difficulty arises from the fact that the provision depriving the
employer of the right to defend on the ground of assumed risk is inserted seem-
ingly as a penalty or forfeiture which is to be visited upon him for not doing
a thing which it is not made hig duty to do. True, the case of Assaria State
Bank vs. Dolley, supra, would seem to hold that it is competent for a state leg-
islature in the exercise of police power Lo provide that persons who are subject
to the legislation may do certain things and then to provide that if they do not
do them, certain burdens shall be imposed upon them. If this decision is to be
regarded as goiug to the length of holding that a person may be in a sense pun-
ished for not doing that which he has a right not to do, then it is decisive of
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the whole gquestion. At any rate, in view of the importance of the bill which
has been submitted to me and in view of its undoubted beneficence of purpose
1 am constrained on the authority of the case last ahove cited to hold, if the
hill is a police measure, designed for the protection of the public interests, this
manner of enforcing its prime objecl does not render it unconstitutional.

For the same reason and in spite of the decision in the Ives case, supra, I
am inclined to the view that by the analogy of cases representing the decided
weight of authority the bill in question must be regarded as a police measure.

In conclusion, I may say that I am very reluctant to pass upon the consti-
tutionality of any hill as I feel that that function is one which should be left
io the courts. 1 am meore reluctant to reach an adverse conclusion as to the
constitutionality of any of the features of this bill, the general object and aim
of which is so humane and just. I have given to the consideration of the
various questions involved in a study of this bill from a constitutional stand-
point, ag great care as the time at my disposal has afforded. I have in every
instance resolved all doubts in favor of the constitutionality of the bill, and be-
cause of this presumption I have not held unconstitutional a few of its pro-
visions concerning the validity of which T still have some doubt. As to these
partienlar provisions, all of which arc mentioned in the foregoing opinion I
might perhaps be able to satisfy myself more fully by devoting more time to
their study.

In spite of my reluctance to pass upon the constitutionality of the %vill at
all, and in spite of the presumption of constitutionality which I have afforded
to all oi the provisions of the bill called in question by your inquiry I have felt
obliged to hold one feature of the nroposed bill unconstitutional and to question
sericusly the constitutionality of the two other features. I trust that my advice
in the matter will be useful to the committee and to hoth houses of the general
assem:bly, and that changes can be conveniently made in the bill with a view
to obviating the dcfects above referred to without sacrificing to any degree any
of the basic principles thereof.

Very truly yours,
Tinvory S. Hogax,
Attorney General.

A 222.

APFPROPRIATION BY STATE TO ASSIST CITY IN BUILDING CULVERT-—
FORM—"SUNDRY BILL.”

Corvanrs, Omrro, April 14, 1911,

Finance Com:nittee, House of Representalives. Columbus. Ohio.
GENTLEMEX :—You have asked me to advise you as to the form in which
an appropriation should he made for the following purpose:

“The city is about {o install a drain or culvert for a purpose whiclh
wiil relicve the state of the necessity of doing the same thing, and it is
deemed proper and juist that the state shall appropriate money in aid of
the enterprise.”

In my judgment it would be most proper to place said appropriation in a
separate bill by itself, su that the conditions upon which the appropriation is
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made may be fully set forth. I know of no reason, however, why it should not
he placed in any of the bills that are customarily made up and designated as
“appropriation bills,” although the item would seem to be such as should more
properly be included in what is known as the “sundry bill.”
Very truly yours,
TrMorHY S. HOGAN,
Attorney General.

Lo
o)
[ot]

EMPLOYERS’ LIABILITY LAW—CONSTITUTIONALITY—CLASSIFICATION
O “EMPLOYERS OF FIVE OR MORE MEN.”

In the exercise of ihe police power, the legislature may establish classifica-
tions and imposéd special regulations wpon each class when the classes are rea-
sonably and logically distinct. -

In the act under censideration howewver, the fact that all employes may avail
themselves of its provisions but that only employers “of five or more workmen”
are subject to the altcrnative contingencies presented where payment is not made
into the fund. presents a possible imposition of an arbitrary and unreasonable
classification which will impair the constitutionality of the bill.

CoLumBuUs, OHIO, Api‘il 29, 1911.

Hox. Wa. GrReEN, Presideni. Ohio Senate, Columbus, Ohio.

DeAR Sik:—1 beg to acknowledge receipt of your letter of April 28th, re-
questing my opinion as to the constitutionality of sections 21-1 of Senate Bill
No. 127, as amended and passed by the house of representatives. Said Senate
Bill No. 127 is the same bill which I recently considered in an opinion addressed
to Hon. Raymond Ratliff, chairman of the special committee of the house of
representatives. I enclose a copy of that opinion.

You will note that T state therein that the established rule in all the courts
upon the subject of class legislation is that the legislature - may divide the sub-
jects of legislation into such classes as can be reasonably and logically dis-
tinguished from each other, and may enact laws pertaining to one of such
- classes to the exclusion of the others. There must be, however, a real and sub-
stantial difference justifying such classification.

The enclosed opinion also states my conclusion as to the manifest object of
the bill. which is to apportion between employers and employes the burden of
insuring a community against the pauperism and suffering which are the in-
evitable result of industrial accidents. Whether or not the classifications made
in the bill—and there are several of them—are reasonable depends upon whether
or not they are in furtherance of this object. That is, the bill might be made
applicable to certain employments onlly, on the theory that the risk to the pub-
lic in certain other employments was so small on account of the number of
accidents occurring thevein as to make special legislation of this sort unneces-
sary in regard to such employments. Such a classification would probabl.y be
held reasonable. But the classification made by section 21-1 of the bill is not
this classification. All employments, whatever their nature, are, in their ap-
plication to individuals, divided into those in which five or more men are en-
gaged under a single emplover and those in which fewer than that number are
so employed. Applying the above stated principle to this classification it is at
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once seen that it cannot be upheld unless it can be established that industrial
accidents are less likely to occur in an employment where fewer than five men
are engaged than where more than that number are engaged. It is not that
more accidents are likely io occur where the body of employes is larger; that
follows as a matter of course, for the number of accidents is always in propor-
tion to the number of men emploved—at least roughly =o0. The real question is
as to whether an employe, engaged in a common enterprise with three others,
is less likely to suffer injury than if he is engaged with five others.

As a matter of fact, of course, such an individual is more likely to be in-
jured if he has more fellow servants because of the principle that the presence
of each additional fellow servant introduces an element of risk on account of
the possible negligence of such fellow servant.

1t would seem, therefore, that it might properly be said that there is some
hasis for the classification which the bill makes in this particular, but no reason
appears to me for the selection of the number five; it seems purely arbitrary.
Unless it can be establisherl that there is some logical classification between the
employments in which five or more men are cngaged and those in which fewer
than that number are employed I fear that on this broad ground the classifica-
tion would not be upheld, and that a court would hold that its effect was to deny
to all parties in the same situation with respect to the main purpose of the
1ill, the equal protection of the law.

There is another ground, however, for criticising this classification—or
rather the same fundamental reason, of the denial of the equal protection of
the laws, operates in another way. Another seciion of the bill provides that all
employers may pay into an insurance fund on hehalf of themselves and their
employes. As I understand, the operation of that section is not confined to
employers employing five or more men and an employer employing fewer than
five men may avail himself of its advantages. The object of sectiorny 21-1 is to
induce by indirect methods employers to subscribe to the state insurance fund.
In its present form, however, its persuasive force is exerted on a part only of
those who may comply with the preceding section. In other words, we have two
sections, cne of which offers a course of conduct open to all of a given class,
while the other threatens certain consequences if a part only of that class do
not elect to follow such course of conduct. It seems to me that the preceding
sections clearly indicate that the general assembly intends that the general
object of the bill shall apply to all employers. If that is the case then the in-
direct penalty must also be made applicable to all or we shall have a classifica-
tion within a classification which, by the very terms of the bill itself, is un-
reasonable as measured by the decisions quoted in my former opinion.

For botl: of the foregoing reasons I am of the opinion that the words “who
employ five or more workmen or operatives in the same business or in or about
the same establishment” if allowed to remain in Senate Bill No. 127 will seriously
impair its constitutionality.

For a fuller discussion of the decisions establishing the principles which I
have endeavored *o apply to this question I refer you to the enclosed opinion.

Very truly yours,
TiymoTHY S. HOGAN,
Attorney General.
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TOWNSHIP TRUSTEES—POWER TO RESURFACE MACADAM ROAD WITH
BRICK WITHOUT VOTE OF ELECTORS—PROCEDURE.

Provided they adop! the proper procedure and keep within the taxationf
limitations, the trustees of a township may improve an existing highway mow
surfaced with macadam by resurfacing the same with brick, under section 3939,
@General Code, subhead 22, without submitting the proposition to a vote of the
electors.

! May 9, 1911.

Ho~. E. N. Bocas, Representative of Belmont County. care House of Representa-
tives, Columbus, Ohio.

DEaRr Sik:—You have requested an opinion from me as to whether the trus-
tees of a township can, without submitting the same to a vote of the electors,
jmprove a certain piece of road which was originally paved with macadam by
resurfacing the same with brick.

Section 3295 reads as follows:

‘“The trustees of any township may issue and sell bonds in such
amounts and denominations, for such periods of time and at such rate
of interest, not to exceed six per cent, in such manner as is provided
by law for the sale of bonuds by such township, for any of the purposes
authorized by law for the sale of bonds by a municipal corporation for
specific purposes, when not less than two of such trustees, by an af-
firmative vote, by resolution deem it necessary, and the provisions of
law applicable to municipal corporations in the issue and sale of bonds
for specific purposes, the limitations thereon, and for the submission
thereof to the voters, shall extend and apply to the trustees of town-
ships.”

Section 3939 states as one of the specific purposes for which bonds may
issue: -

“22. TFor resurfacing, repairing or improving any existing street
or streets as well as other public highways.”

Section 3940 provides:

“Such bonds may be issued for any or all of such purposes, but
the total bonded indebtedness created in any one fiscal year under the
authority of the preceding section, by a municipal corporation, shall
not exceed one per cent. of the total value of all property in such
municipal corporation, as listed and assessed for taxation, except as
hereafter provided in this chapter.”

Section 3941 provides:
“When such council, by resolution or ordinance passed by an

aflirmative vote of not less than two-thirds of all the members elected
or appeinted thereto, deems it necessary in any one fiscal year to issue
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bonds for all or any of the purposes so authorized in an amount greater
than one per cent. of the total value of all the property in such munic-
ipal corporation as listed and assessed for taxation, it shall submit the
question of issuing bonds irn excess of such one per cent. to a vote of
the qualified electors of the municipal corporation at a general or spec-
ial election in the manner hereafter provided in this chapter.”

Section 3942 (as amended February 22, 1911, 102 Ohio Laws —) pro-
vides:

“The net indebieduess incurred by any township or municipal cor-
poration for the purposes mentioned in sections 3295 and 3939 of the Gen-
era! Code, shall never exceed four per cent. of the total value of all the
property in such corporation or township, as listed and assessed for
faxation, unless the excess of such amount is authorized by vote of the
qualified electors of the township or corporation in the manner here-
inafter provided.”

Century dictionaryv—Surface: ‘“To nut a surface (of a particular
kind) on, or give a (certain) surface to; specifically to give a fine or
even surface to; make plain or smooth.”

Webster—Surface: “To give a surface to; especially to cause to
have a smooth or plain surface; to make smooth or plain.”

The words “repair” and “improvement” are of such common use that it is
not necessary for me to give a definition of such words.

It is my opinion, therefore, that under subhead 22 of section 3939, supra,
the trustees of a township may improve an existing highway now surfaced with
macadam by resurfacing the same with brick, and may issue bonds therefor
without submitting the same {o a vote of the electors, provided the total bonded
indebtedness for any and all purposes created in any one fiscal year shall not
exceed one per cent. as provided in section 3940, supra, and provided, further,
that the provisions of sections 3942 and 3943 are not violated.

Yours very truly,
TiymorHY S. HOGAN,
Attorney General.

A 251.

BILL CREATING A CHIEF INSPECTOR OF PUBLIC OFFICES AND STATE
INSTITUTIONS CONSTITUTIONAL —FINDING OF INSPECTOR NOT
BINDING UPON COURTS.

CoLuvMmsrs, Ouro, May 12, 1911.

Hox. Geonce K. CrroNk, Ohio Senate, Columbus, Ohio.

Diar Sie:—-I have carefully examined Senate Bill No. 158, of which, you are
the author, heing “A bill to create a chief inspector of public offices and state
institutions and to repeal certain sections of the General Code.”

I know of no reason for regarding this bill as unconstitutional or defective
in any respect. Aly attention having been especially directed to section 6, I beg
to state that said section does not seem to confer upon the chief inspector uf
public offices the power to pass upon the validity or legality of a claim except-



46 GENERAL ASSEMBLY

ing in an advisory capacity. This section and the other sections of the act do
not make the findings of the chief inspector binding upon the courts or upon
the taxing districts or upon the state; such findings are merely for the guidance
of officers and taxpayers interested in the disbursements of public moneys. This
being the case, I find no constitutional objection to this particular section.
Very truly yours,
TnoTHY S. HogAN,
Attorney General.

261.
HEADING FOR APPROPRIATION FOR APPRAISERS OF STATE PROPERTY.

CoruMmBus, Oirro, May 31, 1911.
Finance Committee, House of Representatives, Columbdus, Ohio. '
GENTLEMEN :—You have asked me to advigse you under what heading the
appropriation to carry out the purposes of House Bill No. 378 should be placed.
In my judgment it would be most proper to place said appropriation under
a separate heading, as follows: ‘“Appraisers of state property. Per diem and
expenses of members, $............ ”

Very truly yours,
TimorHY S. HOGAN,
Attorney General.

B 295.

COMP;ENSATION OF CLERKS OF HOUSE AND SENATE—$5.00 PER DIEM
FOR DAYS ACTUALLY EMPLCOYED.

Under section 53, General Code, clerks of the senate and house of represen-
tatives are entitled to $5.00 per diem for only those days upon which they are
actually employed in the work provided for in said section.

N CoruMBuUSs, Oxio, July 14, 1911,
Hox~. W. V. GositorN, Clerk of the Senate, Coluinbus, Ohio.
Drar Sir:—I beg to acknowledge receipt of a letter signed by Hon. Charles
W. Kempel, clerk of the house of representatives, and yourself, jointly sub-
mitting for my opinion thereon the following question:

“Please render us an opinion as to the compensation to which the
clerks of the senate and house are entitled under the provisions of sec-
tion 53 of the General Code.”

Said section 53, General Code, is in part as follows:

“The clerks of the senate and house of representatives shall be paid
five dollars per day, each, for the time employed after the adjournment
of the general assembly in making indexeg to the recorded and printed
journals, and reading the proof sheets of the printed journals. The
bills therefor must be approved by the commissioners of public printing
or a majority of them.” #* ¢ =
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The primary meaning of this provision is very clear. The compensation
therein provided is five dollars per day for the time employed in certain work.
Manifestly, no intention is apparent to compensate the clerks for days in which
no services have been rendered. Broadly speaking, the compensation provided
for by this section is in the nature of a per diem fee without any unusual
features. It is the essential nature of compensation so measured that its amount
at a given time is determined, not by the lapse of time alone but by the number
of days on which official services have been rendered. (Cobrecht vs. Cincinnati,
51 0. S. 68.)

The intent of the statute in this particular is rendered absolutely clear by
the provision that ‘“the clerks shall render bills subject to the approval of the
commissioners of public printing.” Were it intended to make the compensation
payable under the section in the nature of a salary, the amount of which would
be dependent solely upon the lapse of time, such a method of ascertainment
would have been unnecessary.

I am therefore of the opinion that the clerks of the senate and house of
representatives are each entitled, under section 53, to the sum of five dollars
for each day on which he is employed after the adjournment of the general
assembly in making indexes to the journals and reading the proof sheets of the
printed journals, but that neither clerk is entitled to any compensation for any
day-during the time when he is generally employed in such work on which he
actually performs no services.

Very truly yours,
Tiorny S. HogAN,
Attorney General.

C 301.

CANDIDATES FOR CONSTITUTIONAL CONVENTION—NOMINATION BY
PETITION NOT BY PRIMARIES—REGULATIONS.

It is not necessary for candidates for the constitutional convention to pre-
sent their pelitions to the board of elections prior to the date of filing petitions
for county offices or on the date of their filing.

As many qualified electors as file nominating pctitions may be candidates
for members of the constitutional convention,

Candidates may not be nominated at the primaries but by nominating peti-
tions only.

Corirmprs, OHIo, July 20, 1911.

Hox. Apax Frick, Member House of Representatives. Portsmouth, Ohio.
Deanr Sik:—1 beg to acknowledge receipt of your communication of the 14th
inst., in which communication you inquire as follows:

“ln your opinion is it necessary under Senate Bill No. 15 to have
the candidates for ithe constitutional convention present their petitions
to the board of elections prior to the date of filing petitions for county
offices, or on the date of their filing?

Also, if a candidate should file his petition in accordance with the
‘law relative to filing p=titions for county offices, would the fact that a
candidate has heen selected at such primaries prevent any other person
from entering the contest and presenting his petition to the board of
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elections not earlier than sixty days, or later than thirty days prior to
the general election at which such candidates are elected?

‘“Would a candidate selected in the coming primaries bar any other
person from later becoming a candidate?

In answer to your inquiry section 6 of Senate Bill No. 15 provides that:

“Candidates for members of the constitutional convention shall be
nominated by nominating petitions only.””

Section 7 of Senate Bill No. 15 provides as follows:

“In any county, any qualified elector of said county may be nom-
inated as a candidate for members of the constitutional convention for
said county upon a petition in writing addressed to the county board
of deputy state supervisors of elections, signed by not less than two per
cent. of the qualified electors of said county, or by such as will be legally
qualified electors at the election to be held on. the first Tuesday after
the first Monday in November, 1911. And the said percentage of two per
cent. shall he hased on the number of those who voted at the last pre-
ceding general election. In no case shall the number of. signers to a
petition be less than three hundred.”

Section 12 of Senate Bill No. 15 provides as follows:

“Nominating petitions shall he filed with the board of deputy state
supervisors of elections of each county not less than thirty nor more
than sixty days prior to the day of election.”

T can find no provision in said hill which requires that candidates for the
constitutional convention shall present their petitions to the board of elections
prior to the date of filing petitions for countyv offices or on the date of filing such
petitions. However, by virtue of the provisions of the above cited sections 6 and
12 of said Senate Bill No. 15, I am of thé opinion that any qualified elector of
his respettive county may he nominated as a candidate for member of the con-
ctitutional convention upon a petition in writing, addressed to the county
hoard of deputy state supervisors of elections, provided said petition is signed
by not less than two per cent. of the qualified electors of said county, or hy
such electors as will be legally qualified .to vote at the election to be held on the
first Tuesday after the first Monday in November, 1911, and in no case shall the
numher of signers to the petition he less than three hundred.

So that, therefore, in conelusion, it is my opinion, in answer to vour first
auestion; that it is not necessary that candidates for the constitutional conven-
tion should present their petitions to the hoard of elections prior to the date of
filing petitions for county offices or on the date of such filing.

By the pr_ovisions of section 6 of said bill, and which is cited above, candi-
dates for members of the constitutional convention shall be nominated by nom-
inating petitions only, and by the provision contained in section 12 of said
serate hill such nominating petition shall he filed with the deputy state super-
visors of elections of each county not less than thirty days or more than sixty
days prior to the date of election.

Therefore, it is my opinion that as many qualified electors as file petitions
in accordance with the above provisions can be candidates for members of the
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ronstitutional convention, and that furthermore, there is no provision for nom-
inating candidates for the constitutional convention by or at the regular pri-
maries, and that said bill provides that candidates for said constitutional con-
vention can be nominated only by petition as above stated.

1 believe my answers to your first two questions also answers your third
question in this to-wit, that a candidate for the constitutional convention can-
not be selected by primary, and that no qualified elector of his respective county
can be barred from being a candidate provided he has filed the required peti-
tion with the deputy state supervisors of elections not less than thirty nor more
than sixty days prior to the date of election.

Yours very truly,
TiyorHY S. HoGAN,
Attorney General.

360.

OFFICES INCOMPATIBLE—MEMBER GENERAL ASSEMBLY AND DELE-
GATE TO CONSTITUTIONAL: CONVENTION—“PUBLIC OFFICE.”

A member of the legislature may be elected delegate to the constitutional
convention. .

A member of the constitutional convention holds a lucrative public office
however, in thet ke acts in a public capacity and exercises duties delegated as
o part of the sovereignty of the state. and therefore under article II, section 4
of the constitution, cannot retain al the same time his seat in the general as-
sembly.

Corcmers, OHIo, September 15, 1911.

Hox. Harry W. Crist, Member, House of Representatives, Delaware, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of August 31st, and
would say that I have not until now rendered an opinion upon the question
which you submit. You state: '

“I understand sometime ago that an opinion had been rendered by
you that a member of the present general assembly is eligible to member-
ship in the coming constitutional convention. I would be greatly obliged
if you would inform me as to whether you had given this matter atten-
tion and had rendered any opinion concerning it. The law itself would
secm to- make any elector eligible, and the constitutional provision for-
bidding senators and representatives to hold an! office which they have
created or as to which they have increased the salary, for one year
after the expiration of their terms, would appear to apply only to ap-
pointive positions, in case it had any application to the matter in hand.

“In case a member is eligible to membership in the constitutional
convention, would it be necessary to resign as a member of the present
general assembly?”’

Article XVI, section 2 of the constitution provides as follows:

“Whenever two-thirds of the members elected to each branch of
the general assembly shall think it necessary to call a convention, to re-
vise, amend, or change this constitution, they shall recommend to the

4—A. G.
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electors to vote, at the next election for members to the general
assembly, for or against a convention; and if a wmajority of all
the electors, voting at said election. shall have voted for a convention,
the general assembly shall, at their next session, provide, by law, for
calling the same. The convention shall consist of as many members as
the house of representatives, who shall be chosen in the same manner,
and shall meet within three months after their election, for the purpose,
aforesaid.”

Article XVI, section 3 of the constitution provides as follows:

“At the general election, to be held in the year one thousand eight
hundred and seventy-one, and in each twentieth year thereafter, the
question ‘Shail there bhe a convention to revise, alter or amend the
constitution’ shall bs submitted to the electors of the state; and, in case
a majority of all the electors, voting at such election, shall decide in
favor of a convention, the general assembly, at its next session, shall
provide, by law, for the election of delegates, and the assembling of
such convention, as is provided in the preceding section; but no amend-
ment of this constitution, agreed upon by any convention assembled in
pursuance of ihis article, shall take effect, until the same shall have
heen submitted to the electors of the state, and adopted by a majority of
those voting thereon.”

These sections afford the scheme for the calling, membership, compensation,
ete.,, of members, and the times for holding constitutional conventions. No-
where in the constitution will he found provisions for the qualifications of dele-
gales to such constitutional conventions.

The legislature having duly recommended an election for the purpose of
holding a constitutional convention, and the election having resulted in favor
of said convention, the last general assembly passed an act to provide for the
clection to and assembling of a convention to revise, alter or amend the consti-
tution of the state. (102 O. T.. 298-303.)

Section 1 of this act provides for the election and the number of delegates,
and that said delegates should possess “the qualifications of an elector.”

Section 7 of the act (102 O. L. 299) provides:

“In any -county any qualified elector of said county may be nom-
inated as a candidate for member of the constitutional convention for
said coumnty” * * =# :

Section 20 (page 203) provides as follows:

“Any elector of the state shall be eligible to membership in such
convention and any disqualification now imposed by law upon persons
holding any other office under the laws of this state is hereby removed,
insofar as the right to be a delegate to such convention is concerned.
The delegates of the convention shall be entitled to the same compen-
sation and mileage for their services as is allowed by law to members
of the general assembly for one year.” #* * #

It is manifest from a consideration of the ahove act, providing for the con-
vention, that any qualified elector is eligible to a seat in the constitutional con-
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vention, and any statutory provision providing a disqualification is specifically
removed.

As suggested in vour letter article I, section 19 of the constitution provides
that:

“No senator or representative shall, during the term for which he
shall have been elected, or for one yvear thereafter, be appointed to any
civil office under this state, which shall be created or the emoluments
of which shal! have been increased, during the term for which he shall
have heen elected.”

I agree with your opinion that this provision of the constitution applies only
to “appointive” offices. As originally introduced in the convention wherein it
was adopted, the section read “‘eclected or appointed to,” but after some discus-
sion the word “elected” was stricken out and the section was meant to apply
only to appointive offices. (2 Debates, 1851, 562-832). I conclude that so far as
vour eligibility to membership in the coming constitutional convention is con-
cerned, the fact that you arve a member of the general assembly now and was
at the time of the enactment of the law fixing the time of the holding of said
convention, as well as the compensation of members, etc.,, would not interfere,
and that you might be elected to membership in said constitutional conven-
Lion.

A more serious situation is presented in your last inquiry, where you ask
whether or not a membor of the constitufional convention is eligible to a seat
in the general assembly.

Section 4 of article iJ of the constitution provides that:

“No person holding office under the authority of the United States,
or any lucrative office under the authority of this state, shall be eligible
to, or have a seat in, the general assembly; but this provision shall not
extend to township oflicers, justices of the peace, notaries public or
officers of the militia.”

The general inhibition applies to a person ‘holding office under the authority
of the United States or a lucrative office under the aunthority of this state. The
express exceptions are township officers, justices of the peace, notaries public or
officers of the iilitia. I am inclined to believe that the well known maxim
“Erpressio unius erclusio alterius est” would apply in this instance, and that
the only offices excepted under the general prohihition are such as are specifical-
ly set forth in the above section, and that a person holding any other office than
those excepted would be ineligible to and could not have a seat in the general
assembly.

It necessarily follows, then, that the sole gquestion to be determined is
whether or not a delegate to the constitutional convention holds a “lucrative
office” under the authority of this state. Since the act of the general assembly
provides that the compensation shall be the same, including mileage, as is al-
lowed by law to members of the general assembly for one year, it would be
lucrative, and I need only consider as to whether or not such delegate is an of-
ficer under authority of this state.

The delegate is elected by and represents his constituents in a convention
held for the purpose of altering, amending or revising the state constitution.
His is a duty of the highest type, that of revising, or amending and altering the
Jfundamental law of the state. True, his term of office is not definitely fixed
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other than to the time necessary to faithfully do and perform the particular
things for which he was elected, but, as stated in People vs. Bledsoe, 68 N.
C. 257: -

“Duration and salaries are not of the essence of public office. The
duty of acting for and on hehaltf of the state constitutes an office.”

The delegate takes an oath of office—at least such has been the. custom of
nrevious conventions, doing this, I suppose, by virtue of section 7 of article V
of the constitution. .

Judge Spear says (49 0. 8. 37):

“An office, speaking in general terms, is the right and duty to exer-
cise an employment. It is defined by the Century dictionary as ‘a post,
the possession of which imposes certain duties upon the vossessor and
confers authority for their performance;’ by Cochran, in his Law Lex-
icon, as ‘a position or appointment entailing certain righ's and duties,
and Bouvier as 'a right to exercise a public function oy employment,
and to take the fees and emoluments belonging to it’ And in Bradford
vs. Justices, 33 Ga., 332, “‘Where an individual has been appointed or
elected, in a manuer prescribed by law, has a designation or title
given him by law, and exercises functions concerning the publie, as-

signed to him by law, he must be regarded as a public officer.”
* -3 *

Mason vs. State, 58 0. S. 30, holds:

“A public office is a publie trust held for the benefit of the pub-
lic.” #* * =*

In the leading case of State vs.. Jennings, 57 0. S. 415-424, Judge Minshall
says:

“Many efforts have been made to define a public office; and it is
only the incumbent of such an office whose rights can be challenged
in a proceeding in quo warranto. But it is easier to conceive the gen-
cral requirements of such an office, than to express them with precision
in a definition that shall be entirely faultless. It will be found, how-
ever, by consulting the cases and the authorities, that the most general
distinction of a public office is, that it embraces the performance by the
incumbent of a public function delegated to him as a part of the sov-
ereignty of the state.” )

In the case of Clark vs. Stanley, 66 N. C. 59-62, the court says:

“A public officer is one whose dutieg are in their nature public, thus
involving in their performance the exercise of some portion of the
sovereign power, whether great or small, and in whose proper per-
formance citizens, irrespective of party, are interested, either as mem-
bers of the entire hody politic or of some duly established division
thereof.”

From these definitions and expressions of the different courts it is clear to,
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me that the position ecreated by the aect in question is an office and that the in-
cumbent elerted in the manner prescribed by law is an officer. The delegate to
the coustitutional convention is truly an agent of the state. He represents his
constitucney in suggesting changes in the organic law; his responsibility is the
very highest; his obligation the greatest; he, in a way that is fast becoming
popular, legiclates—a legislation with a referendum, for the proposed new con-
stitution must go before the public for acceptance or rejection. .

The present legislature. while it adjourned sine die, is subject to call from
the governor to assemble in extraordinary session; and although no one knows
whether or not the governor will find it necessary, for any purpose, to convene
the present general assembly in extraordinary session, it is at least possible
that it may become necessary so to do. It would certainly not be held that in
the event the gencral assembly reconvenes in extraordinary session in January
next, and the consiitutional! convention shonld meet at that time, the same person
could hold his right to sit in Dboth zpeetings. Neither do I think that this per-
son. holding both offices, would have the option of attending the one and re-
signing from the other at his own sweet will and pleasure. It would be possible
in the event that a number of the present members of the general assembly were
clected in their respective counties to the constitutional convention, to seriously
inconvenience and delay the meeting of the convention if an extraordinary ses-
sion of the general asseamlbly became necessary. There would then be an in-
compatibility of time as well as duties of a person holding an office in the con-
vention and in the general assembly at the same time.

I am, thercfore, of the opinion that while a member of the general assembly
is eligible to be elected a delegate to the constitutional convention, public policy
would demand that such member resign as a member of the general assembly
hefore accepting the office of delegate, as he would be in no event, were the gen-
eral assembly reconvened in exfraordinary session, entitled to have a seat in the
general assembly, since his office of delegate to such constitutional convention
is a lucrative office under the state, and so forbidden under our constitution
herein cited.

Very truly yours,
TimorHny S. HoGAN,
Attorney General.

378.

MAYOR—POWER TQ DESIGNATE JUSTICE OF THE PEACE—TO PERFORM
JUDICIAL POWERS WHILE ARBSENT—IOWERS OF PRESIDENT OF
COUNCIL EXECUTIVE ONLY.

The mayor of a city has the poiwcer to designate a justice of the peace to
erercise his judicial functions during his absence.

The president of the council during the absence of the mayor succceds only
io the erecutive funciions of the latter and not to his judicial functions.

Corntraprs, O, September 19, 1911,

Hox. 8. 8. Dearox, Member, Ohio Senate, Urbauna, Ohio,

Dear Sie:—I beg to acknowledge receipt of your letter of September 13th
in which vou call my attention to the seeming conflicting provisions of section
4273 and section 4549 of the General Code, and to the additional fact that the

. former of these two sections was originally enacted at a later date than the
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latter; and in which you request my opinion as to whether, in the light of
these two sections, the mayor of a city has power to designate a justice of the
peace to exercise his judicial functions during the absence or disability of the
mayor, or whether such functions during such absence or disability devolve
upon the president of the council.

This question was submitted to this department during the incumbency
of my predecessor, who held that the mayor now has the power as formerly,
to  designate a justice of the peace for the purpose aforesaid. The conclusion
is based upon the decision of the circuit court, State vs. Hance, 26 G. C. 273,
which is to the effect that the president of council during the absence of the
mayor succeeds under the section above cited, only to the executive functions
of the mayor, as distinguished from his judicial functions.

I concur in this opinion and therefore advise that in the case described
By you, the mayor had the power to designate the justice of the peace to exercise
his judicial functions during his absence. Very truly yours,

TivorHny S. HOGAN,
Attorney General.

B 390.
LEGISLATIVE ACT NOT WITHIN INITIATIVE AND REFERENDUM ACT.
Corudipus, Omio, September 23, 1911.

Hox. CroacLes KumL, Member Ohio Senate, Columbus, Ohio.
DeAr Sir:—Under date of September 13th you address me as follows:

“Please give me your opinion on the following: There was an act
passed in April, 1904, providing for the purification of the strongly
polluted Mill creek running through Hamilton county and the city of
Cincinnati. The county commissioners were held by that act to con-
struct a trunk sewer for that purpose, bul nothing was done by them
so far. The state board of health declared the condition of the creek
a menace to health, also did the city hoard of health lately and ordered
the county commissioners to act according to the law. But now comes
the commissioners and say we are not able tc undertake this big
problem which may take four or five years for ifs completion. As we
are only elected for two years and overloaded with work now we
demand that the next legislature give us the power to appoint a com-
mission of experts to take hold and carry the problem through from
beginning to end. To avoid any more delay in this urgent case, cannot
the law be changed or amended to that effect hy a popular vote on the
strength of the initiative and referendum act?”

If you will refer to the initiative and referendum act as passed by the last
legislature, and as found in 102 O. L., page 521, ete., you.will note that section
4227-1 and section 4227-2 of said act applies only to resolutions, ordinances and
measures of municipal corporations and does not refer at all to the acts of the
legislature. Therefore, I would say that the act passed in April, 1904, by the
Ohio legislature was not within the purview of the initiative and referendum
act. Yours very ftruly,

TiaotHyY S. HoGAN,
Attorney General.
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OFi'ICKES INCOMPATIBLE—MEMBER OF GENERAL ASSEMBLY AND
MEMBER OF BOARD OF TRUSTEES OF PUBLIC AFFAIRS—“PUBLIC
OFFICE.”

As the position of the hoard of trustees of publie offairs of a village is a
lucrative offive under the authority of the state. within the comprehension of
article I1, section 4 of the state constitution, such pogition may not be held by a
member of the general assembly.

Coruvamprs, Owio, September 30, 1911.

Hox. M. J. Jexkixs, Member of the Hous? o} Representatives, Plain City. Ohio.
Dear Sik:—I herewith beg to acknowledge receipt of your inquiry under
date of August 11th. 1911, in which you say:

“l am the Madison county membher of the seventy-ninth general
assembly and 1 would like an official opinion from your department
as to my eligibility to serve as a membher of the board of trustees of
public aifairs of the village in which I reside.

“T requested an opinion upon this question from your predecessor
inasmuch as I was a member of such board when elected representative,
but the information never reached me.

“I have been certified to the board of elections as a candidate for
the same office at the forthcoming primaries and if T am ineligible I
wish to so notify the Lioard hefore the ballots are printed.”

In reply to your inquiries, 1 wish to say that section 4357 of the General
Code nrovides as follows:

“In each village in which water works, an elcctric light plant,
artificial or natural gas plant, or other similar public utility is situated,
or when council orders water works, an electric light plant, natural or
artificiai gas plant or other similar public utility, to he constructed or
to be leased or purchased from any individual, company or corporation,
council shal!l establish at such time a board of trustees of public affairs
for the village, which shall consist of three members, residents of the
village, who shall he each elected for a term of two years.”

Seclion 4358 of the General Code provides as follows:

“When the council, in accordance with the provisions of this
chapter, establishes a board of trustees of public affairs, the mayor of
the village shall appoint the members thereof, subject to the confirma-
tion of the council. Such appointees shall hold their offices until their
successors have been elected according to law and such successors shall
be rlected at 1the next regular election of municipal officers held in such
village.”

Article 2, section 4 of the constitution provides as follows:

“No person holding office nnder the authority of the United States,
or any lucrative oftice uncer the authority of this state, shall be eligible
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to, or have a seat in the general assembly; but this prow:ision shall not
extend to township officers, justices of the peace, notaries public, or
officers of the militia.”

1 take it that the office of member of the board of trustees of public affairs
of the village of Plain City is a lucrative office under the authority of the state,
and, therefore, comes within the prohibition of article 2, section 4 of the state
constitution; and inasnmiuch as said office is not within any of the exceptions
of the aforesaid sections of the constitution, I am of the opinion that so long
as you are a member of the hoard of trustees of public affaits of your village,
you are neither eligible to, nor entitled to have a seat in the general assembly.
If you desire to retain your position in the general assembly you should resign
from the board of trustees of public affairs at once, as you may not legally hold
the office of member of the general assembly, nor draw any pay therefor while
you hold the other office, but if you resign as member of the board of trustees
of public affairs of your village at once, I apprehend no question will be raised
about your membership in the general asembly.

Very truly yours,
TiorHY S. HOGAN,
Attorney General.



-1

[$1}

ANNUAL REPORT OF THE ATTORNEY GENERAL.

(To the Secretary of State)

CLEVELAND HUNGARIAN AID SOCIETIES DEATH BENEFIT ASSOCIA-
TION—MUTUAL CORPORATION NOT FOR PROFIT—DOING INSUR-
ANCE BUSINESS—FEE FOR FILING ARTICLES OF INCORPORATION.

A corporation not for profit whose business substantially amounts to
insurance, must pay a fee of $25.00 for filing its articles and must in every way
become subject to the insurance laws of the state and particularly to sections
9427 et seq., General Code.

Corvamprs, OxIo, January 4, 1910

Hox. Caknmt A, THompsox, Necretary of State, Columbus. Ohio.

Dear Sin:—I beg to acknowledze receipt of your letter of December 30th,
enclosing proposed articles of incorporation of the Cleveland Hungarian Aid
Societies Death Benefit Federation, and requesting my opinion as to the fee
chargeable for these articles.

The corporation is not for profit. The purpose for which it is formed is
“‘aiding the families of its members in the event of death.” It is further pro-
vided in the articles that “its proceedings and business shall be conducted
agreeable to its constifutions and by-laws, and such amendments and altera-
tions as it may from time to time adopt for its government.” The association
has no capital stock.

These articles of incorporation indicate that the federation mentioned
therein is in one of two possible classes mentioned in section 176 of the General
Code, viz:

“i. A mutual life insurance corporation having no capital stock.

“2. A corporation not organized for profit and not mutual in its
character.”

In my opinion the husiness which this company nroposes to do substantially
amounts {o insurance and it must not only pay a fee of twenty-five ($25.00)
dollars for filing its articles, but it must become subject in every respect to the
insurance laws ol the state and particularly to sections 9427 et seq. of the
teneral Code. See section 665 of the General Code.

The articles in question are regular in form and may be filed upon the
payment of the proper fee.

Yours very truly,
Tiyoruny S. HoGax,
Attorney General.
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CORPORATIONS—LEGALITY OF PURPOSE CLAUSE OF WESTERN SECURI-
TIES COMPANY—POWER OF CORPORATION TO OWN STOCK IN COM-
PETING COMPANIES,

A purpose clause of articles of incorporation conferring the power to hold
stocks and securities of other competing and non-kindred corporations as owncr
thereof is a violation of public policy and statutes of the statc of Ohio.

Corvypus, Ouro, January 6, 1911.

Hox. Caryt A. TuoMPsoN, Secretary of State, Columbus, Ohio.

Dear Sik:—1 beg to acknowledge receipt of your letter of January 3d, sub-
mitting for my opinion as to the legality of the purpose clause thereof the pro-
posed articles of incorporation of the Western Reserve Securities Company, which
said clause is as follows: ’

“Said corporation is formed for the purpose of taking charge of, car-
ing for and managing real estate for owners, negotiating loans, acquir-
ing, owning, holding and disposing of stocks, bonds, notes, bills of ex-
change, mortgages, leases, leasehold interests, or other securities eith:r
as owner, agent or broker, and to promote, finance, develop or other-
wise further the lawful enterprises of others, and to do any and all
other incidental acts and things.”

The power to “‘acquire, own, hold and dispose of stocks, bonds, notes, bills
of exchange, mortgages, * = * or other securities, either as owner, agent
or broker; and to promote, finance, develop or otherwise further the lawful en-
terprises of others,” is not only separate and distinct from the power “‘to take
charge of, care for and manage real estate for owners,” and thus objectionable
under the rule laid down in State ex rel. v. Taylor, 55 O. S. 67, but the power as
above referred to is one which may not lawfully be conferred upon any corpora-
tion in Ohio. The power of an Ohio corporation to hold stocks and securities of
other corporations as owner is limited to the acquisition of stocks of kindred
but not compcting corporations. TUnder the powers attempted to be conferred
upon this corporation it could commit acts directly violative of the established
public policy of this state and of statute law relating to trusts and combinations.
For a more complete discussion of the principles involved I beg to refer you to
my opinion of December 21, 1910, rispecting the admission of the U. S. Invest-
ment Securities Company to do business in Ohio.

Very truly yours,
Tivoriry S. Hocax,
Attorney General.

19.
January 13, 1911.

Hox. CHarLEs H. GRAVES, Secretary of State. Columbus. Ohio.

MY DEar Sik:—I beg to acknowledge receipt of your letter of January 11th,
inclosing certified copy of the articles of incorporation of the U. S. Investment
and Securities Company, a corporation organized under the laws of South Dakota,
and seeking admission to do business in this state under the provisions of sec-



ANNUAL REPORT OF THE ATTORNEY GENERAL. 59

tions 178 and 183 of the General Code, formerly sections 148h and 148¢, r.spec-
tively, Revised Statutes. The application is referred to me as to whether the
business, or object of th? corporation, as set forth in said articles, is such as may
be legally carried out by a corporation organized under the laws of this state. 1
beg to refer you in this connection to the opinion of Hon. U. G. Denman, At-
torney General, rendercd to your department under date of December 21, 1914,
I indorse the conclusion and opinion of that date of the attorney general as ex-
pressed in that opinion, that the object of the incorporation of the U. S. In-
vestment and Securities Company are all contrary to the settled public policy
of the state of Ohio. I therefore advise you that you may not lawfully issue a
certificate guthorizing the U. 8. Investment and Securities Company to do busi-
ness in the state of Ohio.
Yours truly,
Toyoray S, Hoeax,
Altorney General.

7.

ARTICLES OF INCORPORATION OF B. F. FINK COMPANY—LEGALITY—
POWER OF CORPORATION TO ENGAGE IN SEVERAL UNRELATED
FORMS OF BUSINESS—REAL ESTATE CORPORATIONS—TWENTY-
FIVE YEAR LIMITATION.

The word “purpose” in scetion 8623, General Code. is intentionally used in
the singular and excepl in ceriain cases. cxpressly stipulated in the statutes,
corporations may not lawfully be formed in Ohio for more than one purpose.

A corporation lto enrgage in real esiate business will expire in twenty-five
years and the articles of incorporation should so state.

CorLuMmBUs, Omio, January 11, 1911.

Ho~x, Cusrius H, Gravres, Secretary of State, Columbus, Ohio.

Dear Smk:—I beg to acknowledge receipt of your letter of January 10tih,
enclosing articles o!f incorporation of the B. F. Fink Company and requesiing
my opinion as to the legality of the purpose clause thereof, which is as follows:

“Said corporation is formed for the purpose of engaging in and
conducting a general wholesale and retail business in all kinds of
merchandise; also for conducling an undertaking business including
the wholesale and retail and manufacturing of articles and goods used
in the undertaking business and general merchandising business; also
for the purpose of huying and selling and exchanging and owning real
estate and improving and developing same.”

I am unable to asrcertain from this purpose clause just what is the real
principal purpose of this company. TIf it is a general merchandise business, the
first phrase of the clause ending with the semi-colon, while objectionahle hecause
of its vagueness and generality, is probably legal. With this principal business—
assuming it to be such—however, the incorporators have sought to join the
following unrelated purposes:

1. That of engaging in the undertaking business. 2. That of dealing at
wholesale and retail in articles and goods used in the undertaking business.
3. That of manufacturing articles and =zoods used in the undertaking business.
{. That of dealing generally in real estate.
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In the leading case of State ex rel. vs. Taylor, 55 O. S. 67. the supreme
court of this state established the rule that the word “purpose” in former
section 3235, Revised Statutes, now section 8623, General Code, was designedly
used in the singular number, and that excepting in certain cases expressly
provided for by statute, corporations may not lawfully he formed in Ohio for
more than one purpose. The application of this rule would require the
incorporators of the B. I". Fink Company to elect among the various unrelated
purposes stated in the articles of incorporation presented to me, the one
purpose for which they desire to incorporate.

In the same connection I beg to advise that if the incorporators desire that
the company shall engage in the real estate business the corporation thus
formed will expire by limitation in twenty-five years from the date on which
its articles of incorporation are issued by you, and in my judgment the articles
of incorporation themselves should so state. See section 8648, General Code.

For the foregoing reasons I advise that until the articles of incorporation
are amended as above suggested, you do not file or record the same.

Yours very truly,
TivorHY S. HOGAN,
Attorney General.

.

217.

ARTICLES OF INCORPORATION OF THE DREAL-KERNS AGENCY COM-
PANY—GENERAL INSURANCE AGENCY BUSINESS — PURPOSE
CLAUSE—“UNDERWRITERS.”

A corporation formed for the purpose of engaging in a general insurance
agency business, cannol, in the purpose clause of its articles, express such pur-
pose as a “business of general insurance underwriters.”

CoLuMBUS, OHIo, January 16, 1911.

Hox~. CHARLES H. GRAVES, Secretary of State. Columbus, Ohio.

Desr Sir:—I beg to acknowledge receipt of your letter of January 14th,
cnclosing proposed articles of incorporation of the Deal-Kerns Agency Company
and requesting my opinion as to the legality of the purpose clause thereof,
which is as follows:

“Said corporation is formed for the purpose of engaging in the
business of general! insurance underwriters.”

The incorporators of these articles have used unfortunate language. It is
apparent from the name of the corporation that they have employed the word
“pnderwriters” in its derivative or popular sense, as being synonymous with
“agents.” Such, however, is not its original and technical meaning. The term
“underwriter” is defined in Bouvier’s law dictionary as follows:

“The party who agrees to insure another on life or property, in a
policy of insurance. He is also called the insurer.”

The Standard dictionary gives a similar definition.
I take as above suggested, that this company was not intended to bhe
organized for the purpose of doing an insurance business, bul rather for the
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purpose of doing an insurance agency husiness. Defining the powers of an
insurance company, the articles of incorporation are for obvious reasons insuf-
ficient; as a:tempiing ¢ create an agency cowpany, the language employed is
for the above reasons inaccurate.

I therefore advise, until the articles of incorporation are amended as above
suggeeted, that vou .o not file the same, Very truly yours,

TimMoTHY S. HOGAN,
Attorney General.

a8.
)
CORPORATIONS — HOLDING COMPANIES — OWNERSHIP OF STOCKS —
LEGALITY OIF ARTICLES OF INCORPORATION OF OHIO SECURITIES
COMPANY, WESTERN RESERVE SECURITIES COMPANY AND THE
AMERICAN BRIDGE COMPANY.

It is against the statutes and the settled policy of the stale of Ohio to per-
mit a corporation or association of natural persons to erercise rights of general
ownership of corporate stocks.

The statute is against the common law and should be construed strictly, and
articles of incorporation governed thereby must erpress only what is clearly
legal.

2. Corporations may, however, be formed for the purpose of dealing in
stocks and securities of other corporations as agents.

*®

CoLuMBUS, OHIo, January 16, 1911.

Hox. Citarres H. Graves, Secretary of State. Columbus, Ohio.

Dear Sik:—I beg to acknowledge raceipt of your letter of January 11th, en-
closing proposed articles of incorporation of the Ohio Securities Company with
check of L. D. Weadock attached thereto; also your letter of January 14th, en-
closing amended application for articles of incorporation of the Western Re-
serve Securities Company with letter of T. A. McCaslin and check attached
thereto; also your letter of January 14th, enclosing amended certificate of in-
corporation of the American Bridge Company. All of these letters present the
same general question, viz:

“Can a corporation be legally incorporated under the laws of this
state for the purpose of owning the stocks of other corporations?”

This department has repeatedly held that this may not be done: it is against
the settled policy of this state to permit a corporation or association of natural
persons to exercise the rights of general ownership of corporate stocks; the exer-
cise of such a right would tend to monopoly.

It is true that certain statutes authorize corporations to acquire stock of
other corporations undér certain circumstances, and that section 8683 authorizes
all private corporations to

“purchase or otherwise acquire and hold shares of stock in other
kindred but not competing plant and corporations, domestic or foreign.”

Al such provisions, however, are to be strictly construed. All of them to
define powers which are purely incidental and which may not be recited in the
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statement of the purpose for which the corporation is formed. In other words,
it. is not lawful in this state for a corporation to be engaged in the business of
owning stocks; the power which all corporations have in this respect is purely
incidental and may not be extended beyond the strict terms of the statute. This
is because the statutes themselves are in derogation of the common law rule.

Bank v. Bank, 36 O. S, 354.

Ry. Co. v. Iron Co., 46 O. S., 44.

Peoples v. Trust Co., 130 Ill., 268.

State ex rel. v. Standard Oil Co., 49 O. S., 137.

In Mr. McCaslin’s letter the point is made that inasmuch as the company
has the right to own stocks of similar but not competing corporations, the
-—————— in its articles that the company is formed for the purpose of “ac-
quiring, owning, holding and disposing of stock,” etc., will be construed as if
limited to the acquisition of stocks of kindred but not competing corporations.
This, however, does not follow. The articles of incorporation of the Western
Reserve Securities Company attempt to authorize that company to acquire the
stocks of any corporation whether such corporations be kindred or not and
whether or not they be competing corporations. They would authorize the com-
pany to acquire and to exercise the rights of ownership with r.spect to the stock
of a number of unrelated manufacturing companies; in other words, they author-
ize the formation of what is familiarly known as “a holding company.”

Mr. McCaslin in his letter states that the acts of the company are presumed
to be legal. This is immaterial. Let the articles of incorporation recite what
is clearly legal and there will be no objections to them. .

It is, of course, to be understood that corporations may be formed for the
purpose of dealing in stocks and securities of other corporations as agents.

For the foregoing reasons I beg to advise you that the articles of incorpora-
tion of the Ohio Securities Company of the Western Reserve Securities Com-
pany as drafted may not be filed by you, and that the American Bridge Com-
pany may not be admitted to do business in Ohio so long as it retains in its cer-
tificate of incorporation the power to ‘“purchase, hold * * * or = * *
dispose of the shares of the capital stock * * * of any other corporation or
corporations * * * and * * * while owner of any such stock * * *
to exercise all the rights, powers and privileges of ownership, including the right
to vote thereon.” Very truly yours,

TiyorHY S. HOG\ XN,
Attorney General.

35.

ARTICLES OF INCORPORATION OF CONTRACTOR'S INVESTMENT COM-
PANY—BUILDING COMPANIES.

Section 10210 of the General Code does not aulhorize building companics to
engage in a general rental business.

Corporations may be formed for a single purpose only, unless express author-
ity to pursue more than one object has been conferred by law.

CoruMmBuUs, OxIo, January 18, 1911.

Hox. CHARLES H. GrAvVES, Secretary of State, Columbus, Ohio.
Dear Str:—I beg to acknowledge receipt of your letter of January 17th, re-
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questing my opinion as to the legality of the purpose clause of the proposed
articles of incorporation of the Contractor’s Investment Company. which said
clause is as follows:

“managing and renting office huildings and other buildings d.signed
for husiness and other purposes, and of acrquiring, erecting and holding
office buildings and other buildings designed for business and other pur-
poses, and of acquiring, selling, holding and otherwise disposing of
leasehold cstates or other interests in land which may be necessary or
proper in connection therewith, and of doing a general contracting bhus:-
ness.”

The incorporation and powers of building companies are especially provided
for by section 10210, General Code, which provid.s in part as follows:

“A ccrporation organized for the purpose of constructing and man-
taining buildings to be used for hotel, store rooms, offices, warehonses
and factories, may acquire by purchase or lease, and hold upon morteage
and lease all such real estate or personal property as is necessary, for
such purpose. But no such corporation shall acquire or mortgage any
real or leasehold estate. or lease it for a period exceeding * * * the
term of five years, withoul the consent of th: holders of two-thirds of
the stock "= * *  Nothing herein shall authorize corporations to buy
and sell, or to deal in real estate for vnrofit.”

The above quoted articles recite the following purposes:

1. Managing and renting buildings.

2. Acquiring, erecting and holding buildings.

5. Doing a general contracting business.

The purpose of acquiring and disposing of interests in land is also set forth
in the articles, but this purpose, while probably superfluous, is clearly stated to
be incidental to the other purposes of the company and therefore is not, stricily
speaking, objectionable. The purpose of renting office buildings is not one of
the purposes which may be independently pursued by a corporation organized
under section 10210. The managing and renting of a building may properly be
said to be an incident to its maintenance. However, it is obvious that the busi-
ness of managing and renting office buildings may be carried on by a person or
corporation without maintaining the building thus managcd and rented. Sec-
tion 10210 does not authorize corporations formed thereunder to engage in the
rental agency bhusiness.

“General contracting” business is clearly an enterprise ssparate and distinet
from that of constructing and maintaining buildings.

The rule in this state heing that laid down in State ex rel. v. Taylor, 65 O.
S. 67, that corporations may be formed for a single purpose only, excepting
where express authority to pursue more than one object is conferred by law, I
am of the opinion that until the phrase “of doing a general contracting busi-
ness” is eliminated from the articles of incorporation of the Contractor's Invest-
ment Company, and until the purpose of managing and renting offices and other
buildings is stated therein as clearly subordinate and incidental to the prin-
ripal purpose of acquiring, erecting and holding such buildings, the said articles
of incorporation of that company should not be filed by you.

' : Very truly yours,

TixoTHY S. HoGaXN,
Attorney General.
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41.

ARTICLES OF INCORPORATION OF THE MOBERLY PAVING BRICK
COMPANY—LEGALITY OF PURPOSE CLAUSE—COMBINATION OF
CERTAIN PURPOSES ILLEGAL.

The articles of incorporation of the Moberly Paving Bvick Company are
somewhat superfluvus in that they set ount incidental powers which would accrue
without their statement in the articles.

The articles are generally legal however, except that they combine ceriain
purposes which may not be so united under the statites.

CoLuMBus, Outo, January 20, 1911.

Ho~. CHARLES H. Graves, Secretary of State, Columbus, Ohio.

Drakr Sir:—I beg to acknowledge receipt of your letter of January 18th,
in which you request my opinion as to the legality of the purpose clause of
the proposed articles of incorporation of the Moberly Paving Brick Company,
application for which, together with voucher check for three hundred dollars.
was enclose? with your letter.

The clause in question is as follows:

“Said corporation is formed for the pui‘pose of acquiring, owning,
constructing, selling, maintaining and operating quarries, mines,
plants, works and factories for the making, manufacturing, and pro-
ducing paving bricks, paving blocks, curbing blocks, building bricks,
building ULlocks and any and all other kinds and varieties of bricks
and blocks, tiling of all kinds, terra cotta products of all kinds, and

" clay, shale and cementi products and manufactures of all kinds and
descriptions; to buy, sell, own, trade and deal in all classes and kinds
of clay, shale and concrete products, both natural and manufactured,
and to rmine and quarry all kinds of clays and shales; to engage in
the contracling or construction business, or both, for any kind of con-
struction or building work involving in whole or in part the use of
any variety or form of clay, shale or concrete products, including the
contracting for, and building of, streets, avenues, alleys and roadways
and sidewalks; to buy, sell, construct, own, maintain and operate all
classes of real estale and personal property necessary to the conduct of
such business, and to own, maintain, improve, operate, and sell any
such property, real or personal, as shall be received or acquired in the
course of such business; to bhuy, sell. construct, maintain and operate
tramways, dummy-lines and cable-lines and all necessary meang of
transportation for the proper handling and management of said
bhusiness, not however, to include the business of a common carrier in
any case; also to own, acquire, develop, maintain, operate and sell
building stone of all kinds and stone quarries, and to manufacture,
buy and sell, and deal in, crushed stone and all other varieties of
commercial stone.”

Much of the foregoing clause is merely superfluous, heing the recital of
incidental powers, which would vest in the corporation without such express
mention. As to so0 much of the clause as may be so characterized I beg to
advise that, while it is out of place in the articles of incorporation, it is not,
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strictly speaking, illegal, and if the incorporators insist upon retaining it
therein, I know of no objection to such a course.

The company has joined several purposes, most of whicbh are authorized to
be so joined, by virtue of sections 10137 et seq. of the General Code, which
authorize companies to be incorporated for the purposes of mining and manu-
facturing. These sections, however, do not aunthorize such companies to be
formed for purposes such as that described 1n the clause:

“to engage in the contracting or construction business, or both, for
any kind of construction or building work involving in whole or part
the use of any variety or form of clay, shale or concrete products,
including the confracting for, and building of, streets, avenues, alleys
and roadways and sidewalks;”

This purpose not being included within the purposes which may, under
the statutes above referred to, be joined together, must be eliminated from the
articles of incorporation, under the rule laid down in State ex rel. vs. Taylor,
55 0. S. 67.

For this reason, you should not in my opinion, file the articles of incorpora-
tion of the Moberly Paving Brick Company, until they are amended so as to
obviate the above criticism.

Respectfully submitted,
TivorHY S. HOGAN,
Attorney General.

43.

ARTICLES OF INCORPORATION OF THE “BIG NIGHT TONIGHT SOCIAL
CLUB”—LEGALITY OF PURPOSE CLAUSE—MUTUAL PROTECTION
AND RELIEF.

A corporation organized for purely social purposes is incorrect in using in
its purpose clause the terms “for mutual protection and relief” for the reason
that such terms are applied to insurance companies in the statutes.

CoLuxBus, OmIo, January 20, 1911.

Hox. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of January 1lth,
enclosing application for articles of incorporation of the Big Night Tonight
Social Club, together with two dollars in currency.

You request my opinion as to the legality of the purpose clause of said
articles of incorporation, which is as follows:

“Said corporation is formed for the purpose of holding meetings,
for social purposes by its members and their families, and for mutual
protection and relief of the members thereof, and their families
exclusively, and not with a view of profit. All expenses incurred is
to he voluntarily contributed by its members.”

While the objects of the proposed corapany, as stated in the above quoted
clause, are in no sense illegal, they are not stated with sufficient definiteness,
in my judgment, to permit you to file them. The language, “mutual protection

5—A. G.
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and relief of the members thereof” has come to have a peculiar significance in
our statutes. In section 9427, for example, it is used to describe the business
of insurance to be conducted by what are known as mutual protective associa-
tions. TIf the incorporators of the club desire to conduct an insurance business
they musi more particularly describe the nature of that business in the articles
of incorporation, and they must pay a fee of twenty-five dollars for filing the
same. If, however, the object is purely social as indicated by the first portion
of the clause in question, the phrase “mutual protection and relief” should be
eliminated.

For the foregoing reasons, I beg to advise, that, in my opinion, you should
not file the proposed articles of incorporation of the Big Night, Tonight Social
Club in their present form.

Respectfully submltted,
Tivroray S. HogaN,
Attorney General.

<

72.

CORPORATIONS—INCREASE OF STOCK—CERTIFICATES OF SUBSCRIP-
TION.

When a corporation increases its capital stock, a certificate of the action
provided for in section 8698, General Code, must be jiled with the secretary of
state.

Certificate of subscription to the increased stock need not be filed.

CorumBus, OHI1o, January 26, 1911.

Hox. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio.

DEAR S1k:—I beg to acknowledge receipt of your letter of January 20th, en-
closing a letter addressed to you by Howard A. Couse, attorney-at-law, and re-
guesting an opinion upon the question raised in said letter which is as follows:

‘“When a corporation increases its capital stock must a certificate
of subscription to the increased stock be filed with the secretary of
state?” '

The following provisions of the General Code of Ohio relates to this ques-
tion:

“Section 8633. When ten per cent. of the capital stock is subscribed,
the subscribers to the articles of incorporation, or a majority of them at
once shall so certify in writing to the secretary of state.

“Section 8634. The incorporators shall be liable to any person af-
fected thereby, in the amount of any deficiency in the actual payment
of ten per cent. on the stock subscribed for at the time of so certifying
to the secretary of state.

“Section 8635. As soon as such certificate is made, the signers there-
to, shall give notice to the stockholders * * * o meet #* #% *
for the purpose of choosing * ¢ # directors * # *

“Section 8698. After its original capital stock is fully subscribed
for, and an installment of ten per cent. on each share of stock has been
paid thereon, a corporation #* * * may increase its capital stock
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# 2 = by the unanimous written consent of all original subseribers.
After organization the increase may he made by a vote of the holders
of a majority of its stock * ® * Or, the stock may bz increased at
a meeting of the stockholders at which all are present in person, or by
proxy, ® ® * and also agree in writing to such increase, naming
the amount thereof to which they agree. A certificate of such action
shall he filed with the secretary of state.”

There are no other provisions of the General Cod: directly or indirectly ap-
plicable to the question at hand.

Section 8633, 863 and 8635 above quoted, not only provide for what is known
as a certificate of subscription, but also clearly indicate the purposes of such a
provision, which are to fix the liability of the incorporators, and to make it
possible for the incorporators to complete the organization of the company. The
filing of the certificate of subscription is a necessary step in the formation of
the corporation. Once the corporation is formed and directors are €lected, the
necessity for such a certificate is satisfied.

Section 8698 above quoted confers the right to increase capital stock upon
such corporations only whose original capital stock is fully subsecribed for. It
providcs for the filing with the secretary of state of but one certificate and that
is a certificate of increase of capital stock.

In view of the absence of a specific provision requiring a certificate of sub-
scription to the increased stock to be filed with the secretary of state, and in
view also of the object and purpose of the requirement that such a certificate
shall be filed as a step in the original organization of the corporation, I am of
the opinion that the secretary of state may not require or file a certificate of
subscription to stock acquired by a corporation by increase of its capital stock
under section 8698 of the General Code.

Very truly yours,
Timoroy S. HogaX,
Attorney General.

73,

ARTICLES OF INCORPORATION OF GUARANTEED MORTGAGE AND BOND
COMPANIES—GENERAL BROKERAGE BUSINESS.

A corporation may be formed for the purpose of carrying on a general broker-

age business.
January 26, 1911.

Hox. CHARLES H. Graves, Secretary of State, Columbus, Ohio.

Dear Str:—I beg to acknowledge receipt of your letter of January 18th,
inclosing articles of incorporation of the Guaranteed Mortgage and Bond Com-
pany with check for $50 attached thereto. You request my opinion as to the
legality of the purpose clause of said corporation, which is as follows:

“Said corporation is formed for the purpose of buying and selling
notes, bills of exchange and evidences of indebtedness, loaning money,
leasing property, buying and selling securities, negotiating loans, en-
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dorsing and guaranteeing notes, bonds and other securities and doing
whatever else that may he necessary to carry on a general brokerage
business in securities.”

While this clause is somewhat awkwardly framed it is all in my judgment
to be construed in the light of the last few words thereof: ‘“‘whatever else that
may be necessary to carry on a general brokerage business.” This purpose is
lawful and all the enumerated acts which precede this language are to be con-
strued as subsidiary thereto.

I therefore advise that the purpose of the Guaranteed Mortgage and Bond
Company is lawful and that the articles of incorporation, now presented to you,
may be filed.

Yours truly,
‘ Tisory S. HocaN,
Attorney General.

Corunpus, Onto, February 1, 1911,

Hox. CHARLES H. GravEes, Secretary of State, Columbus, Ohio.

Dear Sik:—I beg to acknowledge receipt of your letter of January 26th, en-
closing proposed articles of incorporation of the Huron Realty Company, with
letter and check attached thereto.

You request my opinion as to the legality of the purpose clause thereof, which
is as follows:

“Said corporation is formed for the purpose of acquiring or con-
structing and maintaining buildings to be used for hotels, store rooms,
offices, warehouses or factories, and, for such purpose, acquiring, by
purchase or lease, and holding, using, mortgaging and leasing all such
real estate or personal property as may he necessary therefor; and of
doing all other things necessary, proper or incidental to the transaction
of said business; this corporation being organized under section 10210
of the General Code of the state of Ohio.”

This clause is a substantial transcription in words of the provisions of sec-
tion 10210, General Code. 1 therefore advise that the articles of incorporation
in question are legal and may be filed by you.

I note that the letter attached to the articles states that the company is to
succeed a company of the same name now existing as a real estate corporation.
The new company may not succeed such real ¢state company in every sense of
the word as is disclosed by the last sentence of section 10210 of the General
Code, which is as follows:

“Nothing herein shall authorize corporations to buy and sell, or to
deal in real estate for profit.”

Very truly yours,
TiyvorHY S. HoGaN,
. Attorney General.
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74.

CERTIFICATE OF AGREEMENT ¥FOR CONSOLIDATION OF THE BENEVO-
LENT ASSOCIATIONS THE FINNISH TURVA TEMPERANCE SOCIETY
AND THE FINNISH KUNTO TEMPERANCE SOCIETY OF ASHTABULA,
OHIO, INTO THE FINNISH SOVINTO TEMPERANCE SOCIETY.

The provisions of section 10039-10041, General Code, having been complied
with, the certificate under consideration may be filed by the secretary of state.

January 26, 1911.

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio.

Dear Siz:—You have submitted to me for my opinion thereon a certificate
Lo the secretary of state of an agreement for the conselidation of the benevolent
associations, the Finnish Turva Temperance Society, and the Finnish Kunto
Temperance Society, both of Ashtabula. Ohio, under the new name and style of
the Finnish Sovinto Temperance Society.

Section 10038 of the General Code provides that:

“When two or more charitable or benevolent associations, societies
or organizations formed or incorporated by or under any law of this
state for charitable or benevolent purposes, desire to be consolidated or
united as a single corporation, the trustees * * #* of such associa-
tions * * * may enter into an agreement for such a consolidation
and prescribe its terms and conditions; also, a corporate name for such
united associations, * * * the time and place for the first meeting
of the new corporation, the number of members of one or more or of
each separate hranch or organization to he chosen as directors, trustees,

_or other officers of the new corporation.” * #* =#*

Seclion 10039 of the General Code in part provides:

“That no agreement so made shall be valid until it has been sub-
mitted to a separate meeting of the members, of which due and full
notice has been given, according to the form and usage for calling
meetings of each of such associations * * * and ratified by a two-
thirds vote of all the members present at the meeting, in person or by
proxy, entitled to vote.” * #* =

Section 10040 of the General Code provides in part:

“When such agreement has bheen ratified by each association
% % % the clerk or secretary of each meeting shall certify the record
of the proceedings thereof, and deliver it to the clerk or secretary of
the tirst meeting of the united associations.”

Section 10041 of the General Code in part provides:

“At the first meeting of the united associations * % #* If at
the meeting the proceedings and acts of the several associations #* #* =
are submitted to and approved by it, and a board of trustees * * *
are chosen in accordance with the terms of the agreement, the clerk,
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or secretary of the meeting shall certify the approved agreement or
termms of union agreement and file it in the office of the secretary of
state, whereupon the several associations * * * shall be one
corporation under the name by it adopted.”

I have carefully examined the certificate submitted to me and find that it
complies in every respect with the provisions above quoted. I presume that
the question concerning which you desire my opinion is as to whether or not
the two associations which have attempted thus to be consolidated are “char-
itable or benevclent associations” or “organizations incorporated for charitable
or benevolent purposes” within the meaning of section 10038 above quoted.

The papers submitted o me do not disclose the nature and extent of the
corporate power of either of the constituent societies. Yet, however, as indicated
by the names thereof their objects are to further the cause of temperance
generally among their members or among a certain defined class of persons;
then in my judgment such socicties are “societies incorporated for charitahle
purposes” within the nieaning of said section.

S2e  Harrington vs., Pier, 105 Wis. 465.
Saltonstall vs. Sanders, 11 Allen 466.

If, therefore, these societies are formed for purposes such as above described
you should file and record the certificate which has been transmitted to you for
that purpose as provided in section 10043 of the General Code, upon receipt of
the fees chargeable therefor, which would seem to be provided for by paragraph
twelve (12) of section 176 of the General Code.

Yours truly,
Timoray S. HoGAN,
Attorney General.

78.

ARTICLES OF INCORPORATION OF THE PLASTERING CONTRACTORS
ASSOCIATION COMPANY—PURPOSE CLAUSE. -

The use in the purpose clause of the words “promoting the business welfare
of its stockholders and members’ is too broad and too vague and until it has
been satisfactorily amplified and explained, the articles of incorporation should
not be filed.

Jauuary 27, 1911,

Hox. CHARLES H. GRrRaVEs, Scerelary of Stale, Columbus, Ohio.

Drar SIr:—I beg to acknowledge receipt of your letter of January 21st,
requesting my opinion of the purpose clausge of the inclosed articles of incorpora-
tion of the Plastering Contractors Association Company, wlich said clause is
as follows:

“Said corporation is formed for the purpose of promoting the busi-
ness welfare of its stockholders and members; to inculcate just and
equitable principles: to adjust, so far as practicable, all difficulties
arising between its stockholders and members and their employes; to
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acquire, purchase, possess, lease and sell such real estate and personal
property, and to do all other things necessary or incident to the
carrying out of the purpose for which said corporation is formed.”

The clause of “promoting the business welfare of its stockholders and
members” should in my judgment be amplified or explained. This statement
is not sufficiently definite. It is so broad as to seem to cover the fostering of
agreements in restraint of rrade and competition in viclation of the statute law
and public policy of this state, and especially when taken in connection with
the name of the company which indicates that the stockholders of the corpora-
tion are intended to be persons who would otherwise be competing agents. If
the principal business of the company as indicated by the language “to adjust,
so far as practicable, all difficulties arising between its stockholders and mem-
bers and their employes” is to deal in behalf of a certain class of employers with
the employes of its stockholders or customers such a purpose would be lawful
If the purpose is intended to be broader than this, however, it must nevertheless
be definitely stated.

I advise that until the clause in question is so amended as to obviate the
above criticism you do not file the articles of incorporation of the Plastering
Contractors Association Company.

Yours truly,
Timoray S. HoeAN,
Attorney General.

89,

ARTICLES OF INCORPORATION OF WOODROW-PARKER COMPANY-—NE-
CESSITY OF CLAUSE DEFINING TWENTY-FIVE YEAR LIMITATION
OF REAL ESTATE CORPORATIONS.

It is to be recommended that articles of incorporation of companies formed
for the purpose of dealing in real estale be made to include the specific statutory
twenty-five year limitation, dut such clause is not legally necessary.

Coruasrs, Omro, February 1, 1911.

Hox. CuarLes H. GrRaves, Secretary of State, Columbus, Ohio.

Drar Sik:—I beg to acknowledge receipt of your letter of January 26th, en-
closing proposed articles of incorporation of the Woodrow-Parker Company, with
check and letter attached thereto.

You request my opinion as to whether the purpose clause thereof is legal,
as defining a single purpose, or whether it attempts to set forth a plurality of
purposes. You also ask to be advised as to whether the clause in question
should contain an express provision, that the powers to bz conferred upon the
corporation thereby, shall expire by limitation in twenty-five years.

I have carefully examined the purpose clause in question, which is very
l.ngthy. The principal object or purpose of the corporation as therein defined,
is the conduct of the real estate business. Without guoting the clause, sutfice it
to say, that I am satisfied that none of the objects set forth therein, are foreign
to such business; many of them define powers which would be incidental to the
real estate business, and, strictly speaking, their recital is merely superfluous
and subject to criticism on that ground. However, such a statement of powers,
clearly intended and stated to be incidental, while unnecessary, is not illegal,
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and does not invalidate the articles of incorporation. I therefore advise with
respect to your first question, that the articles of incorporation of the Woodrow-
Parker Company define but a single purpose, and are, in that respect, legal.

With respect to your second question I beg to state that section 8648 of the
General Code provides that:

“A corporation formed to buy or sell real estate shall expire by limi-
tation in twenty-five years from the date on which its articles of in-
corporation were issued by the secretary of state.”

It is clear from this section that the -articles in question will expire by limi-
tation in twenty-five years from the date on which they may be issued Ly you,
whether or not the purpose clause thereof so states.

I have several times recommended to you that articles of incorporation of
companies formed for the purpose of dealing in real estate include this specific
provision, but as a strict matter of law, there is no such requirement. If, then,
the incorporators of this company prefer not to include such a statement in the
purpose clause of their articles of incorporation, you may not, on that ground,
refuse to file or record the same.

It is my opinion, therefore, that the articles of incorporation of the Wood-
row-Parker Company are legal in form and may be filed by you.

Very truly yours,
TiMoTHY S. HOGAN,
Attorney General.

91.

ARTICLES OF INCORPORATION OF THE OHIO MUTUAL TEMPERING COM-
PANY—PATENT AND INVENTION CORPORATIONS-—MANUFACTURING
CORPORATIONS.

A corporation formed for the purpose of developing cerigin inventions and
patents may not include in its articles of incorporation the purpose of manufac-
turing and selling the articles to which the patent processes are applicable.

On the other hand, however, a corporation formed for the pwrpose of manu-
facturing and selling certain articles may have as incidental thereto, the right
of purchasing and selling patent rights.

CoLuMmrus, Onio, February 1, 1911.

HowN. CHARLES H. GrAvVEs, Secretary of State, Columbus, Ohio.

Drar Sir:—I beg to acknowledge receipt of your letter of January 18th, en-
closing articles of incorporation of the Ohio Metal Tempering Company, with
letter and check attached thereto.

You request my opinion as to the legality of the purpose clause of the said
articles of incorporation, which is as follows:

“Said corporation is formed for the purpose of purchasing, leasing,
obtaining license or contract for, or otherwise acquiring, the title to, and
right to the use of, by itself, or others to whom it may grant rights in
the same, any and all inventions, patents, applications for patents, or
other rights or privileges,-in and to any and all processes for improving
the physical properties of copper, iron, steel and other metals, especially
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such as relate to the tempering of such metals, and including what is
known as the ‘Lamon process of improving the physical properties of
metals.” Also of purchasing, using and assigning, as above, any and all
patents, or applications therefor, improvements, or additions thereto, or
extensions thereof, including inventions or othsr rights or claims con-
nected with and germane to such processes, and including not only such
as may now, but such as may hereafter, be made, or arise, and be ma-
terial to the successful operation of any such processes. Also of engzag-
ing in the business of manufactnring and selling any and all articles to
which said processes are applicable. Also of engaging in the business
of developing and dispesing of the right to use said processes by others
engaged in such manufacture. Also of acquiring, owning, operating and
disposing of such real and personal property, including experimental and
demonstrating laboratories, chemicals, machinery, scientific instruments,
and all other appliances used, or relating to, any such processes, and
necessary to accomplish the above purposes; also generally of doing all
other acts and things necessary to carry out the purposes above m:n-
tioned.”

The principal purpose of the corporation seems to be that of developing cer-
tain inventions and patents. This purpose is lawful, but it may not be extended
as is attempted to be, to that of manufacturing and selling the articles to which
the patented processes are applicable. If the incorporators desire to engage in
the business of manufacturing, a corporation formed by them for this purpose
would have the incidental right to purchase and dispose of patent rights; but
it does not follow that a corporation formed for the purpose of developing patent
rights may, as incidental to such purpose, engage in the business of manufac-
turing. It thus appears that the incorporators must elect as to whether the
company will be organized for the purpose of manufacturing, or for the pur-
pose of the development of inventions. TUntil this clection is made and the
articles are amended in compliance therewith, I advisc you not to file or record
the same.

Very iruly yours,
Tiyvory S. Hocaxs,
Attorney General.

la.

ARTICLES OF INCORPORATION OF THE WORTH McK. COMPANY-—-PRO-
FESSIONAL BUSINESS.

A corporation may not be formed in Ohio for the purpose of carrying on «
professional business.

A corporation formed for the purpose of acting as agent or broker in mak-
ing of contracts when the actual object of the corporation requires that its busi-
ness must be transacted by agents who must be publicly qualified and licensed
is to be deemed professional and within the prohibition of the statute.

If, however, the scheme of the corporation iwas, for a compensation. to be
paid to it by individuals, to arrange a contract between such individual and a
professional, leaving the designation of the latter to the individual and the
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amount of compensation to be agreed upon between the individual and the mem-
ber of the profession, such would be a brokerage or agency business and a law-
ful purpose for a corporation.

Coruaies, Ouilo, February 2, 1911.

Hox. CHARLES H. Graves, Secretary of State, Columbus, Ohio.

. DeAr Sir:—I beg to acknowledge receipt of your letter of January 25th, en-
closing proposed articles of incorporation of the Worth McK. Company, as re-
drafted, with check for ten dollars thereto attached.

You request my opinion as to the legality of the purposz clause thereof,
which is as follows:

“Said corporation is formed for ihe purpose of acting as agent or
broker in the making of contracts and especially in the following man-
ner, to-wit: A

“Said corporation will procure contracts from groups of individuals,
partnerships or corporations, each group consisting possibly of one or
more hospitals, physician, surgeon, optician, dentist and attorney, by the
terms of which contract the members of said group shall grant, give and
furnish to the members of another group, which last named group here
inafter referred to as certificate holders, certain concessions, inducements
and advantages, as for example, certain free consultations and services
and the contract which said corporation will procure from said first
named group shall be expressly for the use and benefit of said group
known as certificate holders of said corporation. A sample of said con-
tract is in words and figures as follows, to-wit:

“‘Cleveland, O., ............ocou..

‘It is hereby agreed by and between the Worth McK. Company, a
corporation, acting as agent for its certificate holders, holding certificates
numbering from 1 to ....,.and for their sole and exclusive use and ben-
efit, party of the first part and (Richard Roe, Optician, etc.) party of the
second part.

“‘In consideration of the covenants and agreements hereinafter sei
forth and of the payments to be hereinafter made by the party of the
first part, second party hereby agrees,

“‘1, To give to each of the aforesaid certificate holders of first party
during the twelve months following the date of this contract, five (5)
free office consultations and other services at the following, prices, to-
wit: .

“‘First party shall on the first day of each and every calendar month
during the continuance of this contract, pay the second party ........
cents for each and every certificate issued and in full force between the
numbers aforesaid.

“‘In witness whereof, the parties have hereunto affixed their signa-
tures in duplicate this .......... dayof .............. , AL D 19112

“Said corporation will issue to its certificate holders for a sum to
be paid by them in regular installments a certificaie entitling the holder
thereof to the benefit of all the contracts made by said corporation for
the benefit of its certificate holders a sample of said certificate in sub-
stance is as follows:
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CERTIFICATE OF MEMBERSHIP
of
THE WORTH JcK. COMPANY, a Corp.
Incorporated under the laws of Ohio.

“‘The Worth McK. Company, a corporation, hereby certifies that John
Doe is entitled to all the benefits, privileges and emoluments of certificate
holders of said the Worth McK. Company and of all the contracts made
by said the Worth McK. Company for the benefit of its certificate
holders. Said certificate holder is entitled upon presentation of this cer-
tificate, for one year from and after the date of this certificate, to the
following benefits, to-wit: Five (5) free consultations with a physician,
five (5) free consultations with an attorney, free cleaning of the teeth
twice, free consultation with an optician, in case of accident first aid
to the injured free, not exceeding three (3) days free care and atten-
tion at a hospital within the city of Cleveland and care and attention
thereafter while necessarily confined to said hospital at not to exceed
$7.00 per week, including necessary medical attention and nurse.’”

Section 8623 of the General Code provides as follows:

“Except for carrying on professional business, a corporation may bz
formed for any purpose for which natural persons lawfully may asso-
ciate themselves.”

It is apparent upon examination of this section that three questions must
always arise in the consideration of the legality of any particular articles of in-
corporation, viz:

1. Do they seek to authorize the carrying on of professional business?

2. Do they seek to authorize the pursuit of more than one purpose?

3. 1s the purpose for which the corporation is formed one for which natural
persons, lawfully, may associale themselves?

The above quoted clause, in my opinion, defines a single purpose, and the
second of the above questions is not, therefore, raised by it.

The term ‘professional business” is not defined in the General Code, and
the authorities construing the same are meager. It was held, however, in State
ex rel. the Physicians’ Defense Company v. Laylin, 73 O. S. 90, that a corporate
charter which authorized a company to be formed for the purpose of aiding and
protecting the medical profession by the defense of physicians and surgeons
against civil prosecutions for malpractice” defined professional business. The
relator in this case proposed to conduct its business as stated in its charter, as
follows:

“The association shall issue to physicians and surgeons * * #
contracts by which it will undertake and agree to defend the holder of
the contract at its own expense against any action brought against him
for damages for alleged malpractice * * * But the association shall
not, in any defense of contract issued by it, assume * % * or pay

any judgment for damages * * * rendercd against the holder of such
contract.”

The court, on page 99, employs the following language:

“s @ % Jg the business in which the Physicians’ Defense Com-
pany proposes to engage * * ¥ a professional business? This, we



76 SECRETARY OF STATE

think, must be answered in the affirmative. * * * The business

# # % proposed is that of defending physicians and surgeons against

suits at law that may be brought against them for alleged malpracticz.

# # * The services necessary to be rendered by the company in the

carrying out and performance of its said contract, being such, as in this

state, may only be performed by a member of the legal profession

* * * who shall be first duly authorized and licensed to perform the

same, are professional services, and a business which in its conduct or

transaction requires and permits only that character of services is essen-
tially and certainly a professional business. But it is said by counsel

# #* * that the Physician’s Defense Company, being a corporation, an

impersonal ‘entity, cannot and does not itself engage in the practice of

law, or the management and conduct of defense in suits at law, but in.
what it does or obligates itself to do, it undertakes only to act as agent

of the contract holder in retaining legal counsel and in managing and

maintaining the defense of the suits. How else, we may ask, could the

corporation, being an impersonal entity, discharge its contractual obli-
gations other than by the employment of natural psrsons as its author-
ized agents to carry out and perform its said contract?

“The agents to be employed are and must be attorneys at law, and

by the express terms of its contract they arz to be employed and paid

by the corporation. While, therefore, the services rendered by the per-

sons thus employed ara rendered to and in defense of the contract holder,

they nevertheless are rendered for and in legal contemplation are per-
formed by the corporation itself. If this be not the engaging in or
carrying on of such professional husiness, then it would be difficult to
conceive how professional business could be engaged in or carried on hy
a corporation. We are of opinion that the business proposed is pro-
fessional business * * # This conclusion renders it unnecessary to
consider the further question suggested by counsel * #* # viz: That
the contract issued * % * jg a contract, the making of which is
against public policy #* = * :
. The following principles may be deducted from the decision above quoted,
although not explicitly set forth therein: -

1. A profession is a calling or occupation requiring public authority or
license as a condition precedent to its lawful pursuit. .

2. When the principal purpose or object of a corporation requires that its
business be transacted by agents, who must be so qualified and licensed, such
business must be deemed professional and within the prohibition of the statute.

In connection with the decision of the Supreme Court, it is worthy to note
that the Physicians’ Defense Company, the relator therein, again sought admis-
sion to Ohio under an amended form of contract and articles of incorporation.
Such altered plan of business as quoted in the report of the attorney general
for 1906, page 51, was as follows:

“The business or objects of the corporation which it is engaged in
carrying on or which it proposes to engage in or carry on in the state
of Ohio, is to aid the medical profession in the practice of medicine
and surgery by compensating attorneys and other persons employed by
and rendering services to physicians and surgeons in the defense of civil
prosecutions for malpractice.”

The amended application having been submitted by the secretary of state
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to the attorney general for his opinion thereon, the attorney general made the
following observations with respect to the same:

“The counsel for the company claim that because the atiorneys are
not to be employed by the association, but that the employment thereof
is to be left to the physician or surgeon holding a contract with the
company, hence such provision has removed the criticism made by the
court. The corporatz articles provide that ‘it, the company, will under-
take and agree to defend the holder of the contract, and the purposes
as recited in the objects of the corporation contain provision that the
company shall pay the attorney so employed.

“The supreme court * # * has severely criticised the payment
by the corporation after the employment. In other words, the scheme
of the business of assuming to defend malpractice cases and to be re-
sponsible for the compensation of the attornsys engaged, is condemned
by the court as being professional business * = *

“I am of the opinion that the objections by the supreme court to
this scheme have not been removed by the proposed change of plan now
presented by this company, and that the scheme is still obnoxious to the

criticisms then made * * =*7

Referring now to the above quoted articles of incorporatfon of the Worth
McK. Company, it appears that the company seeks authority to do business as
agent or broker in the making of contracts. The contracts proposed to be made
are contracts for the services of physicians, surgeons, dentists and attorneys,
among others; all such persons are of course members of ‘“‘professions” as im-
pliedly defined in the above quoted decision of the supreme court. If, then, the
statement in the first sentence of the articles of incorporation to the effect that
the contracts are to be by the company ‘“‘acting as agent or broker” is borne out
by the remainder of the clause, it would seem that the decision above quoted
and applied by the attorney general, as herein indicated, would not be ap-
plicable; that is to say, if the scheme of business of the company is simply to
arrange for a compensation to be paid to it by individuals, contracts for cer-
tain kinds of professional services, leaving the payment of the member of the
profession and his designation to the individual in each case, such business would
be in the fullest sense of the word an agency or brokerage business, and not a
professional business.

1t is difficult for me, however, to reach the conclusion that the first para-
graph of the purpose clause of the articles of incorporation of the Worth McK.
Company does accurately describe the relation of the company to those with
whom it deals, in pursuance of the scheme of doing business as fully set forth
in the succeeding paragraphs of said clause. ‘Two forms of contract are set
forth. One purports to be a contract hetween the corporation and a member of
a profession whereby the corporation agrees o pay to the other party a certain
salary based upon the number of outstanding certificates issued by the company,
and the professional man agrees to render services in consideration thereof to
the holders of such certificates.

The certificates thus referred to seem to be contracts between the company
and an individual, agreeing to furnish to the individual for a consideration, not
named, services of a professional nature. .

It appears that under this plan of operation the selection of the member of
the profession who shall perform the services which constitute the subject mat-
ter of the contract or contracts, is made by the corporation, and that the com-
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pensation to be paid for such services is paid hy the corporation. It matters not,
in my judgment, that the contract entered into bhetween the company and the
professional man recites that the corporation shall “act as agent for its cer-
tificate holders.” This cannot be accurate; it is as accurate to say that under
the contract denominated ‘“certificate of membership” the corporation is the
principal of the professional man and that they are its agents.

It might be said that the first form of contract set forth in the articles of
incorporation constitutes the professional man an independent contractor as dis-
tinguished from an agent of the company. How'ever, all these refinements of
logic are, in the face of the decision above quoted, heside the mark. Whether
the attorneys, physicians, surgeons and dentists whose servicis are to be con-
tracted for by the company are to be deemed agents or independent contractors,
the fact remains that they are to be employed and paid by the company, and
that the language of the supreme court in the above quoted case appliesrexactly
to the contract in question.

I therefore conclude that the business proposed to be carried on by the Worth
McK. Company is a professional business and that you may not, therefore, file
its articles of incorporation.

This conclusion renders it unnecessary to consider the other question above
suggested as to whether or npt this business is one for which natural persous,
lawfully, may associate themselves. I may state, however, that the specific ques-
tion in my mind in this connection is sufficiently answered Ly the decision of the
supreme court in Railway Company v. Volkert, 58 0. S. 362, and that there is no
objection to_the articles of incorporation on this ground.

Very truly yours,
TivoTHY S. HoGax,
Attorney General.

92,

ARTICLES OF INCORPORATION OF THE AMERICAN BRIDGE COMPANY—
OWNERSHIP BY CORPORATION OF STOCK OF OTHER CORPORATIONS.

If, through error, or inadvertency, articles of incorporation have been filed
which give the right to own stock of other corporations generally, it would be
vain to institute proceedings in the absence of evidence of some user of the illegal
franchise.

The secretary of state shouwld not file the articles of incorporation of com-
panies formed under the general corporation laws of New Jersey. Pennsylvania,
Delaware, North Carolina, Nevada or any other state whose laws confer upon its
corporation the incidental power of ownership of stock or other corporations
generally, unless such corporation expressly renounces this right.

CoruMBus, OHio, February 2, 1911.

Hox. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of January 27th, en-
closing a letter addressed to you by the Corperation Trust Company, in the mat-
ter of the proposed amendment of the certificate of incorporation of the Amer-
ican Bridge Company, a foreign corporation, heretofore admitted to do husiness
in the state of Ohio. _

The amended certificate of incorporation in question has already been sub-
mitted to this department for an opinion thereon as to the legality of that por-
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tion thereof which authorizes the corporation to (xercise all rights of owner-
ship of shares of capital stock of other corporations generally. 1 advised at that
time that this portion of the amended certificate of incorporation is centrary to
the settled public policy of the state, and that a corporation could not b:s ad-
mitted to this state for the purpose of exercising this franchise therein.

It now appears from the letter of the Corporation Trust Company that the
obj.ctionable clause has always been in the certificate of incorporation of the
American Bridge Company during the entire period within which it has been
admitted to do business in Ohio. You suggest that possibly the company is
actually exercising in Ohio the powers which it has under this clause of its
charter, and that if this is the cas., it is violating the law of this state.

I have no means of knowing whether or not this possibility is a fact. The
company may have the power to own stocks of other corporations, but may not
be exercising it in Ohio, or elsewhere. While the company ought ntver to have
been admitted to do business in Ohio, with this provision in its certificate of in-
corporation, yet it would be a vain thing to oust it from exercising a franchise
which it is not in point of fact exercising; nor would it be worth while to in-
stitute proceedings without some proof that the franchise was actually beiug
exercised. 1f, however, the company is actually exercising this franchise in Ohio,
it must cease to do so0, and if it refuses it will b2 my duty, upon a showing that
it is exercising this franchise, to institute proceedings in quo warranto against it.

The letter of the Corporation Trust Company further discloses that under
section 51 of the gencral corporation law of New Jersey, quoted in its letter,
any corporation formed under the laws of that state may exercise the rights ot
ownership of the capital stock of any other corporation. The authorities quoted
in the letter of the Corporation Trust Company establish the rule that this
power inheres in every corporation formed under the laws of New Jersey as an
incidental power, and it would seem, regardless of whether or not it is recited
in the certificate of incorporation, that is to say, every corporation formed under
the general corporation law of the state of New Jersey has the incidental power
to own stocks of any other corporation, just as corporations formed under the
general corporation laws of the state of Ohio have the incidental power to own
shares of capital stock of kindred but not competing corporations. The letier
of.the Corporation Trust Company also states that provisions similar to those
of the New Jersey law are to be found in the corporation laws of Pennsylvania,
Delaware, North Carolina and Nevada, and that many corporations of these
several states have been admitted to ORio.

I am not informed as to what has been the practice in the office of the
secretary of state, but it is my opinion that in the future, at least, yoeu should
not admit a corporation formed under the gcneral corporation laws of New
Jersey, Pennsylvania, Delaware, North Carolina, Nevada or any other state whose
laws confer upon its corporations the incidental power of ownership of stocks of
other corporations generally, without express disclaimer of this power and right
on the part of the corporation so applying. My reasons for recommending this
course of action to you are set forth, I think, in the former opinion respecting
the matter of the American Bridge Company.

With respect to the amended certificate of incorporation of the American
Bridge Company I advise that you do not file the same until a disclaimer, such
as that above referred to, is filed by said company.

ery truly yours,
TnrotHEY S, HOGAN,
Attorney General.
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96.

INSURANCE COMPANIES—ELECTION OF DIRECTORS AND OFFICERS—
SPECIAL LEGISLATION — REDUCTION OF CAPITAL STOCK OF A
LEGAL RESERVE LIFE INSURANCE COMPANY.

The directors and oméers of a legal reserve life insurance company cannot be
lawfully elected until the entire authorized capital stock is paid in. '

" Insurance companies are the subject of special legislation and, exéept when
the intention is unmistakable, a gencral statute referring to ordinery corpora-
tions cannot be applied to an insurance company. '
) A legal reserve life insurance company may not reduce its authorized capual
stock. ’ ‘ '

The fact that among the special insurance statut'ory regulations provieion
ts made for increase of stock whilst nothing is provided for decrease bf steck,
'.éupports the construction of the legislative intent to prohibit the reduction of
the capital stock.

' Cor.uarus, Onro, February 4, 1911

Hox. CHARLES H. Graves, Secretary of State, Columbus, Ohio.

Dean Sik:~—I1 beg to acknowledge receipt of your letter of February 3d, on-
closing what purports to be a certificate of reduction of the capital stock of the
‘Great Northern Life Insurance Company, a certificate of subscription of the Great
_‘Northern Life Insurance Company, seven ‘dollars in currency, a brief on the re-
duction of the capital stock of the Great Northern Life Insurance Company and
a certificate of reduction of the capital stock of the Western Reserve Insurance
Company. ' ’

You request my opinion as to whether you may lawfully receive and file
the certificates of reduction and the certificate of subscription above referred
to, which, you state, are submitted to your office for filing. The certificate of re-
duction of capital stock of the Great Northern Life Insurance Company is upon
a printed form of your department, prepared for the convenience of general cor-
porations desiring to reduce their capital stock; it certifies that, at a meeting
of the directors of the Great Northern Life Insurance Company, the written
consent of the persons in whose names a majority of the shares of capital stock
of said company stood on the books of the company having first been obtained,
the capital stock of the company was reduced from five hundred thousand dol-
lars ($500,000.00) to one hundred thousand nine hundred and fifty dollars ($100,-
950.00). The certificate of reduction of the Western Reserve Insurance Com-
pany is similar in form excepting that the resolution of the directors of the
company is set forth in full therein. Said resolution is in part as follows:

“Be it resolved, that said capital stock of the Western Reserve Insur-
ance Company be reduced from three hundred thousand dollars ($300,-
000.00) to two hundred thousand dollars ($200,000.00), and that the
shares of stock be of the par value of twenty ($20.00) instead of one
hundred dollars ($100.00), and that the stock be issued in accordance
with said reduction of capital and said reduction as to the par value of
shares, and that fifty thousand dollars ($50,000.00) of the capital stock
heretofore subscribed and paid in be used to increase the surplus of
the company.”

The certificate of subscription of the Great Northern Life Insurance Com-
pany is signed by some fourteen incorporators of said company, and certifies
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that after legal publication of the opening of books of subscriptions to the capital
stock had been made as required by law, said books were opened by the in-
corporators and were kept opzn ‘‘as required by law” until ten thousand and
ninety-five (10,095) shares of the capital stock of the company, of the par
value of ten dollars each, and of the-amount of on2 hundred thousand nine
hundred and fifty dollars ($100,950.00) was subsecribed, and until all said capital
stock was fully paid for, and that therzupon the incorporators proceeded to organ-
ize the company.

In the brief of counsel representing the Great Northern Life Insurance Com-
pany it is pointed out that there is no provision of law specifically authorizing
legal reszrve life insurance companies to reduce their capital stock, and it is
contended that section 8700 of the General Code, which is in the chapter re-
lating to the organization and general powers of ordinary corporations, applies
to insurance companies and authorizes the reduction of the capital stock of such
companies, in accordance with its provisions. Said section 8700 of the General
Code provides as follows:

“With the written consent of the persons in whose names a ma-
jority of the shares of the capital stock thereof, stands on its books, the
board of directors of such a corporation (referring evidently to the
enumeration in section 8698, General Code, which includes a corpora-
tion for profit, or a corporation not for profit, having a capital stock)
may reduce the amount of its capital stock and the nominal value of all
the shares thereof, and issue certificates therefor. The rights of creditors
shall not be affected thereby, and a certificate of such action shall be
filed with the secretary of state.”

Section 8698 of the General Code, which is in pari materia with section 8700,
General Code, provides a method for the increase of the capital stoch of a cor-
poration for profit or a corporation not for profit. Section 9345, General Code, a
section of the chapter relating to the organization and powers of 1 gal reserve
life insurance companies, provides a methed for the increase of the capital stock
of such companies; but, as above stated, there is no corresponding provision
relating to the reduction of the capital stock of such companies. The question
is thus presented as to whether the absence of such a section, co-ordinate with
section 9345, General Code, and corresponding to section 8700, General Code, with
reference to the reduction of the capital stock of legal reserve life insurance
companies, is to be construed as evidence of a legislative intent 10 deny to legal
reserve life insurance companies the power to reduce capital stock; or, on the
other hand as evidence of an intent that the general provisions of section 8700
which, on their face, could be appropriately applied to such companies, govern
the same, and authorize the reduction of capital stock by them. In connection
with this general question, counsel cite section 8737 of the General Code, a part
of the general corporation chapter, in pari materia with section 8700 supra, and
which provides:

“This chapter does not apply when special provision is made in sub-
sequent chapters of this title, but the special provision shall govern, un-
less it clearly appears that the provision is cumulative.”

This section, however, is not decisive in the case, because the question still
remains as to whether or not special provision is made for the increase and re-
duction of the capital stock of legal reserve life insurance companies in the
chapter relating to such companies; for it can, with much force, be urged that

6—A. G.
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the increase of capital stock and the reduction of capital stock are matters so
related that a special provision with respect to one of them, without a cor-
responding provision as to the other, would lead to the conclusion that the
general assembly intended that the power not enumerated should not be con-
ferred upon the class of corporations especially provided for.

With respect at least to the Great Northern Life Insurance Company, how-
ever, an answer to this question is, in my opinion, unnecessary; that is to say,
I have chosen first, to ascertain in my own mind, whether or not the Great
Northern Life Insurance Company has complied with section 8700, General
Code; until it clearly appears that such compliance has been effected, it is mani-
fest that the question as to whether or not section 8700, General Code, applies
to the company cannot become material.

Referring now to section 8700 above quoted, it will be observed that the cor-
poration which may, thereunder, reduce its capital stock must be such a cor-
poration as may have directors and stockholders; that is to say, the organiza-
tion of the company must have proceeded to the point at which the company is
legally organized. This is the clearer upon consideration of section 86398, Gen-
eral Code, which provides one method of increase of capital stock, prior to or-
ganization, and another after organization. It is clearly the intention therefore
of section 8700 that the capital stock of a general corporation may not be re-
duced prior to the organization of the corporation.

Is the Great Northern Life Insurance Company legally organized? The
papers transmitted to me disclose that the authorized capital stock of the Great
Northern Life Insurance Company—that is, the amount of capital set forth in
its charter, comprised in its articles of incorporation—is five hundred thousand
dollars, and that one hundred thousand nine hundred and fifty dollars of said
authorized capital stock have been subscribed and paid in.

Section 9342 of the General Code sets forth in great detail the manner in
which legal reserve life insurance companies shall be organized. It is as fol-
lows:

“When the signers of such articles (of incorporation) receive from
the secretary of state a certified copy thereof, and desire to organize such
company, they shall publish their intention in a paper published and
having general circulation in the county * #* * After the publica-
tion has been made for six weeks, they may open books to receive sub-
scriptions to the capital stock, keep them open until the amount. required
by this chapter is subscribed, distribute the stock among the subscribers,

" if more than the neceséary amount is subscribed, collect the capital and
complete the organization of the company.”

The certificate of subscription discloses that publication was made in ac-
cordance with this section for six weeks, that books for subscription were
opened, but that they were closed after $100,950.00 of the capital stock of the
corporation was subscribed.

Section 9343 of the General Code provides that:

“No joint stock company shall be organized under this chapter with
less than one hundred thousand dollars capital. Before proceeding to
business the whole capital shall be paid in and invested * * =

There are a number of questions involved in the question now under con-
sideration, and arising out of the language of the last two related sections. In
order that they may be satisfactorily answered an analysis of these sections is
necessary.
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It is clear that all the acts contemplated by section 9343 above quoted, are
acts of the signers of the articles of incorporation, who may be called, for con-
venience, the incorporators of the company. These incorporators are required
to keep books open until the amount required by the chapter is subscribed.
What is the amount required by the chapter?

In a superficial view of the case, it would seem reasonable to suppose that
Lhe amount of one hundred thousand dollars, prescribed by the first sentence
of section 9343, above quoted, and whiech is the only amount mentioned in the
chapter, is meant by the provision ‘“the amount required by this chapter” in
section 9342. This view, however, must be abandoned upon a close analysis of
the sections. In the first place, it is to be noticed that the amount of one hun-
cdred thousand dollars pertains to and modifies the word “capital” in section
9343. This word is used frequently throughout the chapter. The first occurs in
section 9340, in the following connection:

“# % % The charter shall set forth :the name of the company
#* % % the place where it is to be located, the kind of business to be
undertaken, the manner in which its corporate powers are to be exer-
cised, the number of directors * * #* the manner of electing them
and other officers, * * #* the time of such election, the manner of
filling vacancies, the amount of capital to be employed. and such other
particulars as are necessary {o explain * #* # the objects * # *
of the company, and the manner in which it is to be conducted.

It is clear that the word “capital” in the context last above quoterd, means
what is ordinarily and more exactly referred to as authorized capital stock,
that is, the aggregate par value of the shares of stock, the right to have which
the company acquired by filing its articles of incorporation. It is fair to pre-
sume that, unless a contrary intention appears in a succeeding specific section
of the chapter, that, meaning should be given to the word “capital” as mani-
festly attaches to it in section 9340. I cannot reach the conclusion that any
meaning, other than that suggested, attaches to the word ‘‘capital” in seclion
9343. The primary meaning of the first sentence of section 9343 depends in
part upon the word “‘organized” as used therein. In my opinion, this word does
not alone refer to the organization of the company as effected and completed by
the election of directors and other officers; it refers to every step required to
he taken to put into being a legal reserve life insurance company. As para-
phrased then, the sentence would, in my opinion, mean ““no joint stock company
shall be incorporated under this chapter with less than one hundred thousand
dollars authorized capital stock.”

But regardless of what may be the meaning of the first sentence of section
0343, General Code, a close examination of the second sentence of section 9342,
General Code, will disclose that the phrase ‘‘the amount required by this chap-
ter” cannot refer to the sum of one hundred thousand dollars. This whole sen-
tence requires careful analysis, and all of its provisions must be read together.
It is to be noted that the books are to be kept open until the required amount
is subscribed, and if more than the necessary amount is subscribed the incor-
porators are to distribute the stock among -the subscribers. The plain meaning
of this last provision is that if the stock is over subscribed the incorporators
shall have the power, and it shall be their duty to distribute the stock as they
may deem best among the subscribers; thus, if “A” subscribes for ten shares,
and the total stock is over subscribed, it will be necessary, in order that all sub-
scribers may have the benefit of their subseriptions, for the incorporators to
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allot, say, nine shares to “A.” This is what is meant by a distribution of the
stock among the subscribers; in -fact, it is the only thing that could be meant
by this phrase. ) .

It is manifest that if a company has an authorized capital stock of five
hundred thousand dollars, such capital stock cannot be over subscribed unless
the subscriptions in the aggregate exceed five hundred thousand dollars. It
certainly cannot be the intention of section 9342 to authorize the inecorporators
ratably to distribute the capital stock among the subscribers if the aggregate
subscriptions exceed one hundred thousand dollars, unless that sum also repre-
sents the total authorized capital stock.

From all the foregoing then, it follows that the-incorporators of a legal re-
serve life insurance company must retain control of the organization of the com-
pany until the whole authorized capital stock of the company is subscribed.

This conclusion, however, is supported by other facts apparent upon the
fact of sections 9342 and 9343 above quoted. By the former section it is made
the duty of the incorporators to ‘“‘collect the capital;’”’ by the latter section it is
provided that “before proceeding to business, the whole capital shall be paid.”
The word “capital” in this last sentence undoubtedly refers to the authorized
capital stock, not only for the reasons above stated, but because the manifest
object of this provision is to prevent fraud, through the advertisement by a
legal reserve company of a large capital stock, when, in point of fact, it has but
a portion of the same paid up. If, therefore, the whole capital must be paid in .
before the company proceeds to business, and if it is the duty of the signers of
the articles of incorporation to collect the capital, then, manifestly, the in-
corporators must continue to manage the organization of the company until the
entire authorized capital stock is paid in. Therefore, directors cannot be elected,
certificates of stock cannot be issued, and officers cannot he chosen until the in-
‘corporators have collected the entire amount of the authorized capital stock of
the company in money.

No construction other than that above indicated will harmonize all the pro-
visions of sections 9342 and 9342 of the General Code. By adopting this con-
struction all such provisions are completely harmonized; thus, it is provided
in the last clause of section 9342 that the signers of the articles ‘‘shall collect
the capital and complete the organization of the company.” The entire section
(9342) provides a scheme for the organization of legal reserve life insurance
companies, and sets forth the steps which are necessary to be taken bLefore the
organization can be completed. It is entirely apparent to me that these steps
are intended to be sequential, and i{hat the completion of the organization of
the company cannot be effected until the capital is collected, which, as ahove
stated, must be the entire authorized capital.

It is equally clear to me that sections 9342 and 9343 of the General Code
are special provisions, and that, under section 8737, above quoted, they must
be held to supplant entirely, as to legal reserve life insurancz companies, the
provisions of sections 8630, 8631, 8632, 8633 and 8635 of the General Code. It
follows, of course, that not only may not a legal reserve life insurancz com-
pany organize by the election of directors, when ten per cent. of the capital
stock is subscribed and one-tenth of each subscription paid in, as is the case
with respect to general corporations, but that there is no provision thereof for
the filing by such a company, with the secretary of state, of any such certificate
of subscription as is now offered to you for filing by the Great Northern Life
Insurance Company.

From all the foregoing it follows that the Great Northern Life Insurance
Company has not been legally organized:; that it has no stockholders, and no
directors or officers legally elected; that the enterprise in the contemplation of
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the law remains in the hands of the signers of the articles of incorporation;
and that, whether or not section 8700 of the General Code applies, its capital
stock may not be reduced. I therefore advise as to the certificate of reduction
of the capital stock of the Great Northern Life Insurance Company, and the cer-
tificate of subscription to the capital stock of the same company, that you do
rot file these papers.

It does not clearly appear to me from the certificate of reduction of the
capital stock of the Western Reserve Insurance Company, whether the entire
authorized capital of this company has heen paid up or not. [t is possible that
the organization of this company has been legally completed, and that the sole
question with respect to its certificate of reduction is ‘as to whether section
8700 of the General Code applies to legal reserve life insurance companies, If
that is the case, the question, suggested in the brief of counsel representing the
Great Northern Life Insurance Company, but which, for reasons above stated
is not raised by the facts in that case, must be answered. That question, as
above stated, is as to whether within the meaning of section 8737 of the Gen-
eral Code a provision for the increase of capital stock of legal reserve life in-
surance companies is a complete special provision as to changes in the capital
stock, or, whether, in the absence of a provision for the reduction of the capital
stock of legal reserve life insurance companies, the general provisions of sec-
tion 8700 apply to such companies.

This question is by no means easy of solution. IZxcellent reasons can be
marshalled in support of either of the two possible conclusions; thus, was urged
in the brief of counsel representing the Great Northern Life Insurance Com-
pany in view of the fact that the general policy of the state is to confer the
right to reduce the authorized capital stock upon all corporatiors, and this
right is not expressly denied to legal reserve life insurance companies, such
companies would in the absence of a special provision respecting the reduction
of their capital stock, be entitled to proceed under the general corporation
law, )

The whole matter, however, is one of construction. The intent of the gen-
eral assembly must be ascertained from an examination of all the provisions
relating to legal reserve life insurance companies. Upon such an examination
it at once appears that the capital stock of such a company has a different status
rrom that of the capital stock of the ordinary company. The general assembly
has seen fit to prescribe what shall be done with the capital stock of a legal
reserve life insurance company, whereas it has made no such requirement with
respect to the capital stock of a gencral corporation. It is a familiar fact that
the capital stock of a general corporation need never be paid in in cash, and
that, so long as the company remains solvent and thée rights of creditors do not
intervene, subscribers need not he compelled to pay up the amount of their
subscriptions. As to legal reserve life insurance companies, however, the situa-
tion is entirely different. As is apparent from the ahove discussion a l¢zal re-
scrve life insurance company may not be organized until the money represent-
ing its entire authorizzd capital stock is in the hands of its incorporators. By
crection 9343, above quoted, immediately upon organization and before proceed-
ing to any other business, the directors and officers of the company are required
to invest the capital in certain ways. The whole authorized capital when paid
in, must be invested in ‘‘treasury” notes, in stocks or bonds of the United States
or state of Ohio, or any municipality or county thereof, or in mortgages on un-
incumbered real estate, within this state, worth double the amount loancd
thereon. Furthermore, one hundred thousand dollars of such securities must,
under the provisions of section 9346, General Code, be deposited with the super-
intendent of insurance, and under section 9307, General Code, the superintendent
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liolds such securities “as securities for policy holders in the company.” It is
clear from all these facts that the entire subject of the capital stock of legal re-
serve life insurance companies is one specially provided for by the various re-
lated provisions of the chapter relating to such companies. The omission, then,
from such chapter of a section or provision authorizing the reduction of the
authorized capital stock of such companies cannot bs said to permit such com-
panies to reduce their authorized capital stock, under the general provisions of
section 8700, General Code. In other words, because of the interrslation of all
the sections of the chapter pertaining to the organization of legal reserve life
insurance companies, and relating to the capital stock of such comipanies, the
scheme of such sections must be deemed complete in the chapter; and' the en-
tire subject is taken, both by implication and by the express provisions of sec-
tion 8737 out of the scope of the sections relating to changes in the capital stock
of general corporations. :

In addition to this principle of statutory construction, there would seem to
be equities against the contention of the Western Reserve Life Insurance Com-
pany, assuming it to be a going concern. It has secured policies -and incurred
debts upon the faith of an authorized and paid up capital stock of three hun-
dred thousand dollars; it now seeks to transform one hundred thousand dollars
of that capital stock into surplus, which may be dissipated by the stockholders
and directors of the company at will. The reason, therefore, for the failure of
the chapter, relating to organizations of legal reserve life insurance con:panies,
{o contain any provision authorizing the reduction of their capital stock, be-
comes apparent. The whole chapter is designed to secure and preserve what
the legislature has deemed the rights of policy holders and creditors; and it is
clear in my mind that the omission of such a provision was neither accidental,
nor indicative, of an intent to preserve the same. power to insurance com-
panies as is conferred upon general corporations by section 8700 of the General
Code. The maxim “Expression of one thing is the exclusion of all others” must
be applied. .

While the foregoing conclusions are manifest, in my opinion, upon the face
of the statutes as they are at present phrased, however, I think there can be no
dispute that at most the question as to the power of a legal reserve life insur-
ance company to reduce its capital stock is open to doubt. Such doubt war-
rants an examination of the legislative history of these statutes to the end that
the intent of the general assembhly may he ascertained.

Both section 8700 and section 8690 of the General Code have been in sub-
stantially the form in which they appear in the General Code, since the adop-
tion of the revision in 1880; in that revision the former was section 3264, Re-
vised Statutes, and the latter was section 3592, Revised Statutes; in like man-
ner section 8737, General Code, was section 3269, Revised Statutes. Said sec-
tion 3264, Revised Statutes, at present section 8700, General Code, was a revision
and codification of section 1 of the act of April 3, 1868, entitled “An act to
authorize building associations and other companies and associations to reduce
their capital stock.” Said section 1 provided in part as follows:

“Any building association, and any other association or company
excepting insurance companies now existing or hereafter organized un-
der any law of the state of OQhio, may reduce its capital stock in the
manner hereafter mentioned * * *” 65 O. L. 51.

So far as that act was concerned then, the intention to prohibit insurance
companies from reducing their capital stock was clearly manifest.
The only other section authorizing the reduction of capital stock, and in
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effect at the time of the adoption of the Code of 1880, was section 74 of an act
of May 1, 1852, 50 O. L. 275-295, providing for the incorporation of various com-
panies not including insurance companies. This section provided in part that:

“The board of directors or trustees of any company * * *
which may hereafter be formed under any law of this state, with the
written consent of the persons in whose names a majority of the shares
of the capital stock thereof shall stand on the books of said company,
reduce the amount of said capital stock * =* =7

*At the time of the enactment of the act last mentioned, however, there was
no general law in force authorizing the incorporation of insurance companies.
The insurance code of this state, or rather the chapter pertaining to the in-
corporation of legal reserve life insurance companies, was first enacted on April
27, 1872, 69 O. L. 140. The various sections of chapter two of this act have
remained in substantially their original form ever since their first enactment.
No provision is found therein authorizing insurance companies to reduce their
capital stock; and no provision of law was in force prior to the adoption of the
Code of 1880, from which such authority might be inferred, unless it be section
74 of the act of 1852, above quoted, which section was passed twenty years be-
fore the insurance code was passed. It seems, therefore, very clear to me that,
prior to the adoption of the Code of 1880, a domestic life insurance company had
no right to reduce its capital stock.

The revision and codification of 1880 did not change the law. It is a
fundamental principle of statutory construction that an act passed for the pur-
pose of revising and codifying all or a part of the statute laws of the state is
not presumed to change the law; and in case of doubt arising under any pro-
vision of such a code, the prior law will be looked to for the purpose of resolv-
ing such doubt. When, therefore, the general assembly of 1880 adopted the
plan evidenced by sections 3264 and 3269, Revised Statutes, being sections 8700
and 8737, General Code, it must be presumed that it did not intend to confer
thereby, upon life insurance companies, a power which they had not theretofore
had.

To obviate all doubt I have examined the report of the codifying commis-
sion of 1880 to the general assembly, and find that these two sections were
adopted by the general assembly as reported by the commission, and that no
amendment thereto was adopted by the general assembly in enacting the re-
vision.

I therefore advise that you do not file the certificate of reduction of the
capital stock of the Western Reserve Insurance Company. My conclusions of
law may be summed up as follows:

1. The directors and officers of a legal reserve life insurance company can-
not be lawfully elected until the entire aunthorized capital stock of the company
is paid in.

2. A legal reserve life insurance company may not reduce its authorized
capital stock.

Very truly yours,
TivorHY S. Hocax,
Altorney General.
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109.

ARTICLES OF INCORPORATION OF THE GREEN TOWNSHIP MUTUAL AID
SOCIETY COMPANY—MUTUAL LIFE INSURANCE COMPANIES—FEE
FOR FILING.

A corporation formed for the purpose of giving aid to its members in case
of sickness and death is to be regarded, under 9427, General Code, as a mutual
life insurance corporation having no capital stock and must pay a fee of twenly-
five dollars. ‘ '

(See Section 176, General Code.) °

CorumBus, Oirio, February 10, 1911.

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio.

DeAR Sir:—I beg to acknowledge receipt of your letter of February Sth, en-
closing proposed articles of incorporation of the Green Township Mutual Aid
Society Company, a corporation not for profit, the purpose clause of which is
as follows:

“Said corporation is formed for the purpose of giving aid to its
members in case of sickness or death.” i

This purpose clause does not disclose the manner in which the business of
the company is to be conducted. It conforms substantially to section 9427 of
the General Code, which authorizes the organization of mutual protection asso-
ciations. Under these articles, therefore, a business substantially amounting to
an insurance business could be conducted, and inasmuch as the articles specific-
ally provide for the payment of death benefits, the company is in my opinion to
be regarded as a “mutual life insurance corporation having no capital stock.”
As such the fee for filing the articles is twenty-five dollars. (Section 176, Gen-
eral Code.)

I enclose the two dollars in currency, attached to the articles of incorpora-
tion, and advise you not to file the articles or accept said fee as the proper filing
fee.

Very truly yours,
TiaoTHY S. Hogax,
Attorney General.

113.

ARTICLES OF INCORPORATION OF THE PLASTERING CONTRACTORS’
ASSOCIATION COMPANY — BY-LAWS — CORPORATION FOR PROFIT
MAY NOT. DETERMINE QUALIFICATIONS OF MEMBERS.

An Ohio corporation may not make rules for the disposition and sale of its
capital stock.

A corporation not for profit is not authorized to make rules for the expul-
sion, suspension and government of ils stockholders nor to collect fines and dues
from them nor to dispose of the shares of stock of deceased members. ’

Coruapus, Omio, February 11, 1911.

Hox. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio.
DEAr Sir:—You have handed to me the proposed articles of incorporation
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of the Plastering Contractors’ Association Company, as amended, and request
my opinion as to the validity of the fourth section or clause of said articles of
incorporation, which is as follows:

“Said corporation shall have the power to make and adopt a con-
stitution, by-laws, rules and regulations for the admission, suspension
and expulsion of its stockholders or members and for their government,
for the collection of fines and dues, for the disposition and control of
the capital stock of its members and those who may cease to be mem-
bers by death or otherwise, and for the doing of all other lawful acts
incident to its corporate existence, and from time to time, to alter,
amend and repeal such constitution, by-laws, rules and regulations.”

This section was not considered by me when the articles were first presented
to me by you. I confess that my failure fo consider this clause was occasioned,
not only by the fact that my attention was not specifically directed to it, but by
the fact that companies of this kind have generally sought to exercise powers
like those attempted to be conferred by said fourth clause, and so far as [ am
informed have done so without question. Upon careful consideration of the
question now presented by you, however, I am of the opinion that the fourth
article, insofar as it attempts to enlarge the powers of the corporation with re-
gard to the adoption of by-laws and regulations, is not lawful. Section 8704
of the General Code provides as follows:

‘“When no other provision is specially made in this title, a corpora-
tion by its regulations may provide: .

“1. 'The time, place and manner of calling and conducting its meet-
ings.

“2, The number of stockholders or members constituting a
quorum.

“3. The time of the annual election for trustees or directors, and
the manner of giving nptice thereof.

“4, The duties and compensation of officers.

“5. The manner of election, or appointment, and the tenure of of-
fice, of all officers other than the trustees or directors.

“6. The qualifications of members when the corporation is not for
profit.

I have sought carefully for any oiher special provision in the title provid-
ing for the organization and powers of corporations generally, and can find no
such special provision under favor of which, a corporation for profit, may de-
termine the qualifications of its stockholders. The word “members” as used in
the articles of incorporation of the Plastering Contractors’ Association Com-
pany is meaningless. A corporation for profit cannot have mempers: this word
as us:d in section 8704 pertains to corporations not for profit.

1t is a mooted question as to whether or not corporations for profit may,
by by-laws or regulations, lawfully provide the manner in which shares of its
stock may be sold by its stockholders; this question has not been adjudicated in
this state, but, in the face of the plain provisions of section 8704, G.neral Code,
which enumerates the only things which the regulations of a corporation may
provide for, and those of section 8702, General Code, which restrict the by-laws
to matters ‘“‘consistent with the regulations,” I doubt very seriously the power ot
an Ohio corporation to impose such restriction in the sale of stock of its mem-
Lers. By section 8682 of the General Code the shares of stock in a corporation
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are made personal property, and it would seem that to authorize a corporation,
without the assent of all stockholders, to prescribe rules for the shares of its
stock, such authority must be explicitly stated in the laws pertaining to the or-
ganization of such corporations. :

In any view of the case, however, it seems clear to me that there is no
" authority for containing in the articles of incorporation a provision that the
corporation shall have power to expel, suspend and govern stockholders, or to
collect fines and dues from them, or to dispose of the shares of stock of deceased
members. These powers, as suggested by you in your letter, might appropriately
be conferred upon and exercised by a corporation not for profit, but not a 'cor- -
poration for profit. Accordingly, I return herewith the proposed articles of in-
corporation of the Plastering Contractors’ Association Company, with check for
ten dollars attached thereto, and advise you not to file the same.

Very truly yours,
TinMoTHY S. HogaXN,
Attorney General.

132.

ARTICLES OF INCORPORATION OF GERMAN GARDENERS’ UNION AND
BENEFICIAL ASSOCIATION—MUTUAL PROTECTIVE ASSOCIATION.

The attorney general need not endorse his approval upon articles of incor-
poration of mutual protective associations in the same manner that he is re-
quired by other sections of the insurers’ staiutes to endorse articles of incor-
poration. . ‘

Fee for filing articles of incorporation of mutual protective association 1is
$25.00.

CoLumpus, Omio, February 24, 1911.

Hox. CuarLes H. Graves, Secretary of State, Columbus, Ohio.

Dear Sik:—I return herewith the articles of incorporation of the German
Gardeners’ Union and Beneficial Association, the purpose clause of which is as
follows:

“Said corporation is formed for the purpose of providing benefits
to sick members, and death benefits to the families of deceased mem-
bers, and promoting the welfare and happiness of its members gener-
ally.”

This purpose is lawful. It constitutes the company a “mutual protective
association” within the intendment of section 9427, General Code. This section
and related sections do not provide that the attorney general shall endorse his
approval upon articles of incorporation in the same manner that he is required
by other sections of the insurance law to endorse articles of incorporation. I
have, therefore, not endorsed my approval on these articles.

You state in your letter that the correct filing fee of $2.00 has been paid to
your office. Permit me to point out that this is not the correct filing fee. Sec-
tion 176, General Code, paragraph 5, provides that the fee for filing articles of
incorporation of ‘“corporations not organized for profit and not mutual in their
character” shall be $2.00; while paragraph 4 of the same section provides that
the fee for filing articles of incorporation of a “mutual life insurance corpora-
tion having no capital stock” shall be $25.00. The kind of business in which
this company proposes to engage is in part life insurance; it is, as above indi-
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cated, a “mutual company.” I am, therefore, of the opinion that said paragraph
4 governs, and that the proper filing fee for these articles of incorporation is
$25.00. '
Very truly yours,
Tivioriny S. HogaN,
Attorney General.

166.
STATE BOARD OF AGRICULTURE—FEE FOR COMMISSION OF MEMBERS.

Members of State Board of Agriculture receive a compensation as members
of the State Board of Live Stock Commission and therefore, under section 139,
uteneral Code, are compelled to pay a fee of five dollars for their commission.

CoLuMmers, OH1o. March 8, 1911,

Hox. CuarLes H. Graves, Secretary of Stale, Columbus, Ohio.

DEAR SIR:—You inquire whether members of the State Board of Agriculture
are required to pay a fee to the secretary of state for the making, recording and
forwarding their commissions, eifc., as provided by sections 138 and 139 of the
CGteneral Code.

Section 138 of the General Code provides:

“A judge of a court of record, state officer, county officer, militia of-
ficer and justice of the peace, shall be ineligible to perform any duty
pertaining to his office, until he presents to the proper officer or author-
ity a legal certificate of his election or appointment, and receives from
the governor a commission to fill such office.”

Section 139 of the General Code provides:

“Except militia officers, each of the officers designated in the pre-
ceding section who, for the discharge of his official duty receives any
fee, compensation or salary, shall pay a fee to the secretary of state for
the making, recording and forwarding his commission before being en-
titled to receive it. The fee to be paid by each justice of the peace shall
be two dollars, and the fee of all such officers, five dollars.”

Section 1079, General Code, provides for the appointment of the State Board
of Agriculture.

Section 1081 of the General Code provides for the expenses of the members
of the Board of Agriculture and expressly provides that they shall receive no
compensation for their services as such members of such board. It would seem
that they would not come under the provisions of sections 138 and 139 above
quoted. However, section 1091 provides that the Ohio State Board of Agricul-
ture shall constitute the State Board of Live Stock Commission, and section
1093, General Code, fixes the compensation of the State Board of Live Stock
Commission at $3.00 per day for each and every day they are actually engaged'
in the investigation and eradication of diseases of domestic animals by direc-
tion of the board, etc.

Under the provisions of section 139 above quoted, each officer designated in
section 138, General Code, who receives any fee, compensation or salary for the
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discharge of his official duty must pay a fee to the secretary of state as required
by said section. ’

I am of opinion that ‘because of the compensation provided in section 1093
of the General Code that members of the State Board of Agriculture receive
compensation for the discharge of their official duties, and, therefore, are re-
quired to pay the fee provided in said section 139. )

Very truly yours,
TiMOTHY S. HOGAN,
Attorney General.

196.

ARTICLES OF INCORPORATION CF THE HOLGATE MUTUAL HORSE IN-
SURANCE COMPANY-—INSURERS OF HORSES.

The articles of incorporation of the Holgate Mutual Horse Insurance Com-
pany do not comply with sections 9510, 9608 and 6609 of the Generai Code, and
therefore cannot be filed.

CorumBus, Onio, March 23, 1911,

Hon. CHARLES H. Graves, Secretary of State, Columbus, Ohio.

DeEar Sir:—I beg to acknowledge receipt of your letter of March 21st, en-
closing proposed articles of incorporation of the Holgate Mutual Horse Insur-
ance Company for such action in the premises as may be proper.

The articles of incorporation in question are in form those of a corpora-
tion not for profit and having no .capital stock, to be formed for the following
purpose:

“To insure owners of horses against loss from disease, accident, fire,
lightning or any cause of death of the horse or horses.”

I find myself unable to approve thess articles of incorporation as required
by section 9512, General Code, for the following reasons. The statutes of this
state contemplate the formation of two kinds of companies for the doing of this
sort of insurance business, as follows:

1. Those organized under section 9510, the general section authorizing the
organization of insurance companies other than life, the third paragraph of
which provides as follows:

“A company may be organized or admitted under this chapter to
“make insurance on the lives of horses, cattle or other live stock against
loss by death caused by accident, disease, fire or lightning, and against
loss by theft and damage by accident. But such companiés shall have
a capital stock of one hundred thousand dollars wilh at least twenty-
five per cent. of the capital stock paid up.” -

2. Mutual live stock insurance companies formed under sections 9608 et seq., .
. of the General Code, the pertinent provisions of which are as follows:

“Sec. 9608. Any number of persons of lawful age, residents of this '
state, not less than five, may associate themselves together for the pur-
pose of becoming a body corporate, and insure themselves, and any per-
son becoming a member of such corporation, in accordance with the
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rules and regulations thereof, against loss from death of domestic ani-
mals, and assess upon and collect from each other, such sums of money,
from time to time, as are necessary to pay losses which occur from the
death of such animals, to any member of the corporation, and incidental
expenses * ¥ 2

“Sec. 9609. Such person shall make and subscribe a certificate set-
ting forth therein:

“1. The name by which the corporation is to be known.

“2. The place which is chosen as its principal office.

*3. The object of the corporation, which shall only be to enable its
members to insure each other against loss from death of domestic ani-
mals, and to enforce any contract by them entered into, whereby they
specifically agree to be assessed for the payment of losses and incidental
expenses.”

#* #* * £ k-] & E-3 E-3 k<) 2 & & & & ® E

The articles submitted to me do not comply with either of the above quoted
provisions. I therefore return them to you advising you not to file or record
them.

Very truly yours,
Timoriy S. HocaN,
Attorney General.

211a.

THE OHIO NEWS BUREAU—PAYMENT FOR NEWSPAPER CLIPPINGS OUT
OF CONTINGENT FUNDS.

Paying for newspaper clippings out of contingent funds is not an act within
ihe prohibition of the general appropriation act of 1910 against the payment for
newspapers out of appropriations for contingent expenses.

Corunipts, Onie, April 4, 1911,

Ho~. CuHARrRLEs H. GRAVES, Secretary of State, Columbus, Ohio.
Dear Sir:—I beg to acknowledge receipt of your letter of March 18th, sub-
mitting for my opinion thereon the following question:

“l understand that it is the practice of the different departments
to pay the Ohio News Bureau an amount monthly for newspaper clip-
ings of items referring to the departments.

“I have examined the different appropriation bills and I find that
the appropriation for contingent expenses of the executive department
is the only one including newspapers, and that such bills specifically
state that no bills for newspapers shall be paid out of the appropria-
tions for contingent expenses. ’

“Is there any authority for paying the Ohio News Bureau for these
clippings ?”

It is true as you state that various appropriations made from time to time
have contained provisions of which the following, quoted from the so-called
“General appropriation act” of 1910, 101 O. L. 177-190, is typical:
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“No bills for clerk hire, for furniture or carpets or for newspapers
shall be paid out of appropriations for contingent expenses.”

I am, however, of the opinion that clipping service, such as that furnished
by the Ohio News Bureau, is not within the intendment of such provision.
Whatever may be the object of the law, there is a wide distinction between sub-
scribing and paying for a newspaper and subscribing and paying for news
clipping service. The construction which I am placing upon the law in comply-
ing with your request for an opinion is that which has been followed in this
department for a number of years. .

Very truly yours,
Tiymoruy S. HoGaN,
Attorney General.

212.

CERTIFICATES OF BIRTH—PAYMENT BY STATE OF POSTAGE EXPENSE
INCURRED BY PHYSICIANS AND MIDWIVES.

No moneys may be withdrawn from the public treasury excepl in pursuance
of specific statutory authority nor expended for any purpose not authorized by
law.

No statute or law of this state authorizes the state to furnish postage to
wvhysicians and midwives for filing certificates of birth.

CoLumsus, Owmio, April 4, 1911,

Hox. CuaRries H. Graves, Secretary of State. Columbus Ohio.
Dear Sir:—I beg to acknowledge receipt of your letter of March 18th sub-
mitting the following question for my opinion:

“Is the secretary of state or the registrar of vital statistics author-
ized to furnish postage at state’s expense, to physicians and midwives,
for filing certificates of birth?”

Section 218, General Code, provides in effect that, within ten days after a
iirth, the attending physician or midwife, shall file with the local registrar of
the district in which the birth occurred the certificate of birth described in the
succeeding section.

Section 12704 makes it a misdemeanor for such physician or midwife or
other person charged by law with the responsibility of reporting births to neg-
lect or refuse to file the certificate. I have examined the related sections and
find therein no provision authorizing the furnishing of postage to the persons
charged with the duty of filing birth certificates. It would be lawful for the
state or local registrar to mail blanks to physicians, midwives and others re-
quiring or requesting him, but in the absence of any specific provision I am
clearly of the opinion that the expense of filing such blanks properly filled out
may not be paid for by the state. It is elementary that money may not be with-
drawn from the public treasury except in pursuance of specific statutory author-
ity, nor expended for any purpose not authorized by law. In the case at hand
not only do the statutes fail to authorize such an expenditure but, placing as
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they do the duty of filing birth certificates upon the physicians and others con-
cerned, it must necessarily follow that their intent is that such physicians and
other persons shall bear any expense incident to the discharge of such duty.
Very truly yours,
TiyoTay S. HoGaN,
Attorney General.

ARTICLES OF INCORPORATION OF THE L. C. I. MACHINE FABRIC AND
RUBBER COMPANY—PURPOSE CLAUSE—"OBJECTS WHICH MAY BE
COMBINED” — INCIDENTAL POWERS —“PREFERENCE OF PRE-
FERRED STOCK.”

The purpose ciause of the articles in question while somewhat verbose in
cxpressing powers which are clearly incidenial to its main purpose, nevertheless
does not combine objects not permitted and is legal.

The stinulations for premiums on preferred stock over and above 8% are
legal as they do not establish a “prefercnce” of more than 8% over other stock-
holders, within the comprehension of the statute.

The limitation as to preference in the statute is not violated so long as
the difference between the dividend paid on preferred stock and that paid on
other stock does not exceed 8%.

CoLuMmius, Omro, April 5, 1911,

Hox. Cnarres H. Graves, Secretary of State. Columbus, Ohio,

DEAR SIR:—I beg to acknowledge receipt of your letter of March 23d,
enclosing tentative articles of incorporation of the L. C. I. Machine, Fabric
& Rubber Company, and requesting my opinion as to the legality of the purpose
clanse and of the provisions which specify the dividend to which holders of
preferred stock shall be entitled. The following clauses of the articles of
incorporation are called in question by your inquiry:

“Third. Said corporation is formed for the purpose of acquiring,
developing, manufacturing. using, buying and selling specially designed
machinery and fabrics construeted therefrom, wherein fibrous material,
rubber or other cohesive compositions form the component parts
thereof, from which all kinds of articles, substances and things relative
thereto can bhe constructed or manufactured therefrom; and of buying,
using, selling and dealing in the same, and of producing, manufacturing,
using, buying, selling and dealing in all articles, substances and things
which may be required and used in the development thereof, wherein
all such products are made therefrom or therewith: and also of buying,
using and disposing of all patented inventions and improvements
thereon necessary and essential in the production, manufacture, use
and sale of all such specially desigued machinery, processes and devices,
wherein fabrics can bhe produced therefrom and various articles made
thereof; and of acqniring, holding and disposing of all such real estate
as may he necessary or convenient to carry on the husiness herein con-
templated and to convey, mortgage, lease, sell or otherwise dispose of
the same, and as incidental thereto, of purchasing and otherwise
acquiring and holding, shares of the capital stock in any other kindred
but non-competing private corporations, whether domestic or foreign.
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which may be deemed essential in the carrying out of the aforesaid
objects and purposes; and of doing all and everything necessary,
suitable, convenient, or proper for the accomplishment of any of the
purposes or the attainment of any one or more of the objects herein
enumerated or incident to the powers herein named, or which shall at
any time appear conducive or expedient for the protection, advance-
ment or benefit ot said corporation. .

“¥Fourth. * * #* The holders of the preferred stock shall be
entitled to a dividend of six per cent (6%) per annum, payable semi-
annually out of the net surplus profits of the company, the same being
in conformity with the laws of Ohio.

“Fifth. The holders of the preferred stock shall also be entitled
to further participate in the net surplus earnings of the company after
the six per cent. (6%) dividend has heen paid on said preferred stock
as set forth in the articles of incorporation, fourth paragraph, it being
mutually understood and agreed by the holders of the preferred and
common stock that such net surplus earnings of the company thereafter
shall he divided, apportioned, and paid to the holders of the preferred
and common stock on the following basis, to wit:

“A. The preferred stock shall be entitled to further participate
in the net surplus earnings of the company and receive an additional
dividend of one per cent. (1%) or a total of seven per cent. (7%)
after the common stock has been paid four per cent. (4%) and the same
is earning equal to five per cent. (5%) per annum.

“B. The preferred stock shall be entitled to further participate in
the net surpius earnings of the company and receive an additional
dividend of two per cent. (2%) or a total of eight per cent. (8%) after
the common stock has been paid five per cent. (5%) and the same is
earning equal to six per cent. (6%) per annum.

“C. It is provided that when, in any one year, dividends not
exceeding eight per cent. (8%) have heen paid the preferred stock
and dividends of eight per cent. (8%) have been paid upon the common
stock in said year, any net surplus earnings additional thereto of the
company for such year shall be divided, apportioned and paid in the
following ratic, to wit: One-half (14) of one per cent. (19%) to the
preferred capital stock, and one-half (1) of one per cent. (1%) to the
common ecapital stock out of such net additional surplus earnings of
the company in that year, and in no other manner shall tha preferred
stock participate in the net surplus earnings of the company thereafter.”

I assnume tbat there is no question as to the propriety of clauses six, seven,
eight and nine. Upon careful consideration of the purpose clause of this
corporation [ am satisfied that while the same is very verbose, it does not state
more than a single purpose, that of manufacturing and dealing in machinery,
and fahrics constructed therefrom, wherein fibrous material, rubber or other
cohesive compositions form the component parts thereof. The other enumerated
objects are all expressly made incidental to the principal purpose, and while
entirely superfluousg cannot be regarded as illegal.

As to the provisions relating to the preferred stock T beg to state that they
are essentially similar to those passed upon hy Hon. Wade H. Ellis, attorney
general, in an opinion to Hon. Carmi A. Thompson, secretary of state, under
date of October 29,1907. (See Annual Report of the Attorney General for that year,
page 113.) The principle which my predecessor announced in that opinion is
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that, under the statutes then in force, any dividend might be paid upon pre-
ferred stock, provided that a nreference of more than eight per cent. in favor of
the preferred stork and against the common stock, should not thereby be
created. The material part of this opinion is as follows:

“The statute, while not expressly authorizing the preferred stock to
pro rate with the corumon stock after the payment of not to exceed eight
per cent. on the preterred stock, says only, that preference of more than
eight per cent. shall not be created, and notwithstanding the opinion
in an early Ohio case (Ryan vs. Little Miami R. R. Co., 6 O. D. Reprint
1071) it has been considered allowable to permit a further distribution
of profits to preferred stockholders, limiting, however, the difference
between dividends paid to common stockholders and those to preferred
to a sum not to exceed 8%.” * # =

The statute on which this opinion is based was section 3235a R. S., which
nrovided in part as follows:

“# % % jt may be provided in the articles of incorporation that
the holders of the preferred stock shall be entitled to dividends not
exceeding 89 per annum, payable guarterly, half yearly, or yearly,
out of the surplus profits of the company each year in preference to
all other stockholders. and such dividends may be made cumulative.”

This provision is identical with .that of the first sentence of section 8668,
General Code. So that the question which vou raise is exactly that upon which
my prederessor has passed.

1 have very carefully considered the provisions of the statute and the opinion
to which I have referred, and upon such consideration I concur heartily in
the finding thereof. The case cited in the opinion, Ryan vs. Railroad Company,
does not, however, in my judgment, militate against the conclusion which Mr.
Ellis reached in the matter. The questicn at issue in that case was not such
as to render the remarks of the court direcied to this point necessary in the
decision thereof.

I may be permitted to add to Mr. Ellis’s opinion my own construction of
the statute, which is, that the phrase “in preference to all other stockholders”
seems, becaise of the use therein of the word ‘“stockholders” to be out of
place. This phrase should follow the word “entitied” which it clearly modifies.
The idea of the section is that it may be provided that holders of preferred
stock shall be entitled in preference to all other stockholders to dividends not
exceeding eight per cent. I do not understand that the statute means that it
shall not be recited in the articles of incorporation that holders of preferred
stock shall be entitled to other dividends not in preference to all other stock-
holders. In fact—though it is not fecessary in this connection to decide this—
I know of no reason why holders of preferred stock should not be considered
as stockholders for every purpose whatever, having the additional right to
receive preferred dividends up to the amount fixed in the articles of
incorporation.

The articles of the L. C. I. Machine, Fabric & Rubber Company do not
provide, as above indicated, a preference of more than eight per cent. True,
they provide a preference of six per cent.,, a deferred preference of one per
cent., a further deferred preference of two per cent, and a further right to
pro rate with the common stock, which is not a preference at all. This matter

7T A G
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however, of providing for the preferred stock is in my opinion clearly
authorized by section 8669, General Code.
Very truly yours,
TimMorHY S. HOGAN,
Attorney General.

216.

ARTICLES OF INCORPORATION OF THE TEUTONIA FIRE INSURANCE
COMPANY, OF DAYTON, OHIO—POWER TO AMEND.

A fire insurance company which has complied with the General Code laws
under 8719 is authorized by this section to amend its articles of incorporation for
the purpose of “diminishing’ the objects or purposes for which the company was
found. And the fact that the special provision mentioned in 8737, General Code,
nas not been made, does not argue against such right, as it does in the case of
legal reserve life insurance companics.

CoLuMBUS, OHIO, April 10, 1911.

Ho~N. CHARLES H. GravEs, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of April 7thy en-
closing letter addressed to you by the secretary of the Teutonia Fire Insurance
Company, of Dayton, Ohio, in which it is stated that the company desires to
amend its articles of incorporation so as to eliminate therefrom a power orig-
inally granted to it, to insure a certain class of marine risks and to lend money
on bottomry or respondentia. You request my opinion as to whether or not the
amendment may lawfully be filed and recorded by you.

The power to amend its articles of incorporation is not expressly conferred
upon a company organized under section 9510, General Code, and described in
the title as a company for insurance upon property against certain contingencies.
However, there is no provision whatever in the chapter in which the section in
(question is found relating in any way to the amendment of articles of incorpora-
tion. The case is therefore different from that of a legal reserve life insurance
company, concerning which I recently addressed an opinion to you, and I am of
the opinion that section 8737 of the General Code which provides that

“This chapter does not apply when special provision is made in sub-
sequent chapters of this title, but the special provision shall govern,
unless it clearly appears that the provision is cumulative.”

applies to and governs the matter of the amendment of the articles of incor-
poration of an insurance company of this class. It follows, therefore, that an
insurance company having complied with the general corporation laws of the
state embodied in section 8719 et seq., may amend its articles of incorporation.

The amendment under consideration is for the purpose of “diminishing the
objects or purposes for which the company was formed” within the meaning of
paragraph 3, of said section 8719, and I am of the opinion that it may lawfully
be filed and recorded by you.

It is interesting in this connection to note that a part of the objects and
purposes sought to be stricken from the articles of incorporation in question are
rot authorized by section 9510 and section 9511 of the General Code in their
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present form. That is to say, under section 9511 a company formed for the pur-
pose of insuring houses, buildings and other kinds of property against loss or
damage by fire, and making insurance on goods, merchandise and other prop-
erty in the course of transportation on land, water, or on a vessel, boat or what-
cver it may be, may not lawfully be authorized to lend money on bottomry or
respondentia, etc. There would seem to be some question, therefore, as to
whether or not the corporation in question was ever legally authorized to trans-
act the kind of business, authority to transact which, it now seeks to part with.
’ Very truly yours,
Tuzvorny S. HoGAN,
Attorney General.

221a.

CORPORATIONS — CERTIFICATE OF INCREASE OF STOCK OF ‘THE
RIDGELY DECORATIVE COMPANY —POWERS OF AMENDMENT —
POWERS TO INCREASE AND DECREASE CAPITAL STOCK, PAR
VALUE, AND NUMBER OF SHARES.

A corporation cannot increase or decrease its capital stock by amendment to
its articles of incorporation.

Section 8698, however, provides for an increase of the capital’ stock or of
{he number of shares. Section 8700 provides for a reduction of the capital stock,
und the value of shares, or for the reduction of par value without a correspond-
ing decrease of the capital stock. Neither of the above sections provides for the
increase of par value or for a decrease in the number of shares of stock, and as
ihere are no other provisions providing for the saine these powers are not con-
ferred. :
CoLtyeus, Owio, April 14, 1911,

Hox. Cuarces H. Graves, Secretary of State, Columbus, Ohio.

DEAR Sir:—1 'beg to acknowledge receipt of your letter of March 18th, en-
c¢losing a document which purports to e a certificate of increase of the capital
stock of the Ridgely Decorative Company. Said certificate provides for the in-
crease of the authorized capital stock of the corporation, and for an increase in
the par value of the shares thereof. You assume that the change in the par
value of the shares amounts to an amendment of the articles of incorporation
as distinguished from an increase of the capital stock. You point out that the
certificate evidences full compliance with the legal formalities necessary to bhe
ohserved by the directors and stockholders of a corporation in order Lo effect the
increase of its capital stock, and the amendment of its articles of incorporation;
and upon this assumption and these facts you submit for my opinion the follow-
ing questions:

“1. Can a corporation increase its capital stock and amend its ar-
ticles of incorporation by the filing of one certificate, which certificate
shows that the law authorizing both the increase of capital stock and
amendment of its articles of incorporation, have been complied with, or
should two certificates be filed, one showing a compliance with the law
authorizing the increase of the capital stock, and the other showing a
compliance with the law authorizing the amendment of its articles of
incorporation?

“2. If the filing of one such a certificate showing the compliance
with the law providing for both the increase of its capital stock and the
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amendment of its articles of incorporation is sufficient, should this de-

partment exact both the fee for filing a certificate of increase of capital

stock, and the fee for filing an amendment to articles of incorporation,

as provided by paragraphs 2 and 9 respectively of section 176 of the

General Code; if not, what fee should be recquired to be paid?”

Upon examination of the statutes relating to the subject, I find myself un-
able to agree with you in the assumption that the change in the par value of the
shares of stock of the corporation amounts to an amendment of its articles of
incorporation. Section 8719 provides what may be accomplished by an amend-
ment of the articles of incorporation, and is as follows:

“A coerporation organized under the general carporation laws of the
state may amend its articles of incorporation as follows:

“l. So as to change its corporate name—Dbut not to one already ap-
propriated, or to one likely to mislead the public.

“2. So as to change the place where it is to he located, or its prin-
cipal business transacted.

“3. So as to modify, enlarge or diminish the objects or purposcs
for which it was formed.

“4. 8o as to add to them anything omifted from, or which law-
fully might have been provided for originally, in such articles. But the
capital stock of a corporation shall not be increased or diminished, hy
such amendment, nor the purpose of its original organization substan-
tially changed.”

I have carefully considered this section and I do not find in it any authority
{o change the nominal or par value of the shares of stock of a corporation.

Section 8698 on the other hand provides for the increase of capital stock. It
contains inter alia, the following provisions:

“After its original capital stock is fully subscribed for, and an in-
stallment of ten per cent. on each share of stock has been naid thereon,
a corporation for profit, or a corporation not for profit, having a capital
stock, may increase its capital stock or the number of shares into which
it is divided, prior to organization, by the unanimous written ccrisent of
all original subscribers. After organization the increase may he made
by a vote of the holders of a majority of its stock * * * Or the stock
may be increased at a meeting of the stockholders * * * A certificate
of such action shall be filed with the secretary of state.”

This section expressly contemplates a change in the par value of shares of
capital stock of a corporation. It is quite apparent, it sezms to ine, that the
number of shares into which the authorized capital stock of a corporation is
divided, cannot be changed, the authorized capital stock remaining the same,
without changing the par value of the shares. :

Section 8700 provides that:

“With the written consent of the persons in whose names a ma-
jority of the shares of capital stock thereof stands on its books, the board
of directors of such a corporation may reduce the amount of its capital
stock and the nominal value of all the shares thereof, * * - and a
certificate of such action shall be filed with the secretary of state.”
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Curiously enough the provisions of section 8700 and of section 8698, insofar
as they authorize a corporation to change the nominal value of its shares of
stock are exactly the same in effect, although opposite terms are used. The one
authorizes an increase in the number of shares without a corresponding. in-
crease in the capital stock: the other authorizes a decrease in the par value
of shares without a corresponding decrease in the capital stock. Both of them
in effect authorize the same thing.

The foregoing analysis of sections 8698 and 8700 has been made for the
purpose of disclosing the fact that neither one of them authoriz:s an increase in
the par value of the shares, or a decrease in the number of shares of stock of a
corporation. The assumption of your letter is, that such an increase of par
value or decrease of the numbher of shares may be made, but that it must be
made by amendment. I have already stated that I found in the section authoriz-
ing amendment no authority for making changes in capital stock, either in the
amount thereof, or in the par value of shares, and the number thercof. That
such a change cannot be made by amendment seems to me the more certain upon
consideration of szctions 8698 and 8700. These two sections constitute a scheme
whereby corporations may make changes in their capital stocks. It seems to
me that the intention is to provide for every change which may be made, and
that when a possible change is found to be omitted from these sections, such
omission must be deemed to withhold from the corporation the power to make
the change in any manner, by amendment or otherwise.

Whatever may be the policy of these statutes in these respects, and whether
or not they are founded upon considerations of public policy, I do not think it
can be held that the omission was by accident. I am firmly of the opinion that
no corporation has the power to increase the par value of its shares or decreas:
the number of shares into which its capital stock is divided.

To summarize them, my conclusions of law are that if a corporation de-
sires to increase its total authorized capital stock it must at the same time in-
crease the number of shares into which such stock is divided; if such an in-
crease of the number of shares occurs as an incident to an increase in the capital
stock itself, one cirtificate—that provided for by section 8698—is sufficient, and
that is the certificate provided for by paragraph 2 of section 176 of the General
Code. If a corporation desires to reduce its capital stock, it may at the same
time reduce the par value of the shares; and here again one certificate—that
provided by paragraph 7 of section 176—is sufficient. I{ a corporation desires
to increase the number of shares without changing the total capital stock, this
may be done both under section 8698 and section 8700, but the c:rtificate filed in
either case is that, the fee for which, is prescribed by paragraph 12 of section
176. No corporation may lawfully increase the par value of its shares of stock
as an incident to an increase in the total authorized capital stock. In fact, no
corporation has any power whatever to increase the par value of its shares. As
to whether or not a corporation, in reducing its capital stock, may decrease the
number of shares into which it is divided, I make no holding.

For the foregoing reasons | advise that you do not accept the certificate of
the Ridgely Decorative Company, because of the fact that it attempts to in-
crease the par value of the shares of stock of said company.

Very truly yours,
Tivoray S, Hoeax,
Attorney General.
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223.

CORPORATIONS—CERTIFICATE OF INCREASE OF PREFERRED STOCK
OF THE NORTHERN OHIO TRACTION AND LIGHT COMPANY.

- A certificate of increase of preferred stock as provided for ir section 5699,
General Code, must show upon its face that its original capital stock is fully sub-
scribed and an installment of tem per cent. on each share has lLeen paid in as ¢
laid down in section 8698, General Code.

CoruMmrus, Ormro, April 18, 1911,

HonN. CrirarLeEs H. Graves, Secretary of State, Columbus, Ohio.
DEAR SIR:—Your letter of April 14th received. You state:

“Section 8698 of the General Code, 1910, provides, in part, that

“‘After its original capital stock is fully subscribad for, and an in-
stallment of ten per cent. on each share of stock has been paid thereon,
a corporation for profit, * _* * may increase its capital stock,” etc.

“Section 8699 of the General Code, 1910, provides that:

“‘Upon the assent in writing of three-fourths in number of the stock-
holders of a corporation, representing at least three-fourths of its capital
stock, to increase the capital stock, it may issue and dispose of preferred
stock in the manner by law provided therefor, etc.

“The accompanying certificate of increase of capital stock of the
Northern Ohio Traction and Light Company, upon a comparison with the
said section 8699 of the General Code, will be found to contain all that . -
is contained in said section, and in addition thereto, conforms, in part,
to some of the conditions contained in said section 8698 of the General
Code.” .

And inquire:

“Please advise this department in writing, whether said certificate
of increase of capital stock is régular in the form presented, or whether
it should contain, in addition, another part of section 8698, namely,
that the original capital stock was fully subscribed for and an install-
ment of ten per cent. on each share of stock had been paid thereon, as
is provided for at the beginning of s:sction 8698, quote above?”

The gist of your inquiry is, whether or not section 8699 is to be interpreted
standing alone, or whether you are to look to section 8698 as a guide to its
meaning? ‘

I am of the opinion that section 8699 must be read in the light of szction
8698, and that before there may bhe an increase by preferred stock, all of the
original capital stock must be subscribed for and an instaliment of ten per
cenf. on each share of stock fully paid. The language “upon. the assent in writ-
ing of three-fourths in number of the stockholders of a corporation, represent-
ing at least three-fourths of its capital stock,” unquestionably means three-
fourths in per cent. of its capital stock upon the basis of one hundred per cent.
The order in which the statutes occur sustains this theory. Moreover, it is not
reasonable that there might be an increase by preferred stock by conforming
to fewer requirements than that required for an increase of capital stock.

I therefore hold that the certificate of increase of capital stock of the
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Northern Ohio Traction and Light Company is irregular in the form presented,
and in order to make it regular it should contain a statement that the original
capital stock was fully subscribed and an installment of ten per cent. on each
share of stock had been paid thereon as is provided for in section 8698 of the
General Code. : Yours very truly,
TiioTHY S. HoGAN,
Attorney General.

A 280.

ARTICLES OF INCORPORATION OF THE TOLEDO GLASS INSURANCE
ASSOCIATION—MUTUAL PROTECTIVE ASSOCIATIONS OTHER THAN
LIFE—LIMITATIONS—MUTUAL PROTECTIVE STOCK COMPANIES.
Mutual protective associations may be formed for the purpose of insuring

against only such risks as are enumerated in section 9593.

Stock companies governed by a board of directors may however insurd
against loss to property from causes other then fire or lightning.

CoruMBUS, OHIO, June 27, 1911.

Hox~. CuarrEs H. GRAVES, Secretary of State, Columbus, Ohio.

DeaRr Sir:—I beg to acknowledge receipt of your letter of June 23d enclosing
for my consideration the proposed articles of incorporation of the Toledo Glass
Insurance Association, which said proposed articles of incorporation are in part as
follows:

“These articles of incorporation of the Toledo Glass Insurance
Association witnesseth, that we, the undersigned, all of whom are
citizens of the state of Ohio, desiring to form a corporation, not for
profit, under the general corporation laws of said state, do hereby
certify:

“First. The name of said corporation shall be the Toledo Glass
Insurance Association.

“Second. Said corporation is to be located at Toledo, in Lucas
county, Ohio, and its principal business there transacted.

“Third. Said corporation is formed for the purpose of enabling its
members to insure each other against loss by accidental breakage to
glass wherever located, and to enforce any contract by them entered
into whereby the parties thereto agree to be assessed specifically for
incidental purposes and for the payment of losses which occur to
members.”

An analysis of the foregoing articles discloses that it is evidently intended
to form what is designated in the General Code of this state as a “mutual
protective association other than life.” The business is to be conducted not for
profit and the members are required to enter into contracts, agreeing to be
assessed specifically for incidental purposes and for the payment of losses. The
validity of the articles, therefore, are to be measured by section 9593 General
Code, the first sentence of which is as follows:

“Any number of persons of lawful age, not less than ten in number,
residents of this state, or an adjoining state, and owning insurable
property in this state, may associate themselves together for the purpose
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of insuring each other against loss by fire and lightning, cyclones,
tornadoes or wind storms, hail storms and explosions from gas, on
property in this state, and also assess upon and collect from each other
such sums of money, from time to time, as are necessary to pay losses
which occur by fire and lightning, cyclones, tornadoes, wind storms, hail
storms and explosions from gas to any member of such association.”

B #

Section 9593 has been twice amended since its original enactment as a
section of the General Code, but neither of these enactments in any material
respect changes the above quoted language.

It is to be observed that while any property or class of property may be
ingsured by a mutual protective association it is not every risk or class of risks
that may be insured against but only loss by fire, lightning, cyclone, tornadoes,
wind storms, hail storms and explosions from gas.

The articles of incorporation of the Toledo Glass Association on the other
hand seek to authorize the association to insure against any loss by accidental
breakage to glass.

In my opinion, therefore, the articles of incorporation measured by sectlon
9593 are invalid. That is to say, a mutual protective association may not be
organized under the laws of Ohio for the purpose of insuring the members
mutually against any loss which may occur with respect to a’ specific class of
property but only against loss by the causes specified in section 9593.

Section 9510 authorizes the formation of companieés for the purpose of
making insurance against loss or damage resulting from loss to property from
causes other than fire or lightning. Such companies, however, must be stock
companies, governed by a board of directors, as is apparent from a consideration
ol section 9512, etc., in pari materia with section 9510. ’

Furthermore such stock companies may not insure against any accidental
loss of property but only against accidental loss arising from causes other than
fire or lightning. This follows because of the vprovisions of section 9511
General Code.

Because, therefore, the articles of incorporation under consideration do not
witness the formation of a stock company, and because further they do not
except loss from fire or lightning from the accidents proposed to be insured
against by the company, I am of the opinion that the articles of mcorporatlon
cannot be filed under section 9512 General Code.

For all of the foregoing reasons I am of the opinion that you may not file or
record the proposed articles of incorporation of the Toledo Glass Insurance
Association,

I herewith return said proposed articles.

Yours very truly, N
TiyotHY S. HOGAN,
Attorney General.

B 301.

CONSTITUTIONAL CONVENTION ELECTION—GENERAL ELECTION—CON-
STITUTIONAL LAW,

The question of a constitutional convention should not be submitted at any
election held in the year 1911.

The correct and essential grammatical intendment of Article XVI. section 3,
of the constitution of 1851 is that the question of a constitutional convention
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shall be submitted at the general election of every twwenticth year after suck elec-
tion of 1871; i. e.. the election at which state officers and mewmhers of the general
assembly are determined.

Mere dates and periods are “subsidiary™ to the general framework, and the
requirement that the above question shall be submitted at a general election is
controlling as against the direction that such question shall be presented at stpict
intervals of twenty years.

Article XVII, passed in 1995, and kEnown as the “Biennial Flection Amend-
ment.” causing gencral elections 1o be held in the odd instead of the even years.
works a repeal of former constitutional provisions which are inconsistent there-
with.

Coruvnrrs, Onrto, July 20, 1911,

Hox. Crirarures H. Graves, Secrelary of State, Columbus, Ohio.
Dear Sik:—1I beg to acknowledge receipt of your létter of July 17th, in
which you request my advice as follows:

“Please advise this department if at the election to be held in No-
vember, in the year 1911, the question ‘Shall ther2 bhe a convention fto
revise, alter or amend the constitittion’ shall be submitted to the electors
of the state, as provided in s:ction 3, Article XVI, of the constitution of
Ohio?

“Also please advise this department if the manner of electing the
members of the constitutional convention, as provided in Senate Bill
No. 15, is contrary to the provisions of szction 2 of Article XVI of the
constitution of Ohio, wherein it is provided that such members ‘shall
be chosen in the same manner’ as members of the house of representa-
tives.”

Section 3 of Article XVI of the constitution of Ohio to which you refer in
your first question provides in part as follows:

“At the general election, to be held in the year one thousand eight
hundred and seventy-one, and in each twenti-th year thereafter, the
question ‘Shall there be a convention to revise, alter or amend the con-
stitution,” shall be submitted to the electors of the state: = =* =

Your question is of practical importance because in the event of the fore-
going provision being held to require a submission of the question therc<in set
forth to the electors of the state on the first Tuesday after the first Monday in
November, 1911, an anomalous situation will be presented to-wit: The electors
will he called upon to vote at the same election for declezates to a constitu-
tional convention already called under section 2, Article XVI of ths constitu-
tion, and at the same time “to vote upon the question upholding another con-
vention for the same purpose.”

This peculiar situation would seem almost to justify a holding that th2 sub-
mission of the question under section 3 of Article XVI of the constitution would
be entirely superfluous and that the intention of the adopters of the constitu-
tion of 1851 could not have be:n that said question shouvld be submitted under
section 3, as all events regardless of a prior determination of the electors under
section 2 of Article XV1 to hold a convention for the purpose of revising, alter-
ing or am.nding the constitution at a time practically co-incident to a time when
a convention as ordered under section 3 would have to be held.
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It is a dangerous thing to decide a question of such importance on the
grounds of expediency. Fortunately in the case présented there is no mecessity
for resting a conclusion in the matier upon such an unstable foundation.

It will be observed that the mandate of the above quoted provicion of sec-
tion 3 is that, the gucstion therein set forth shall be submitted “at the general
election to be held in the year one thousand eight hundred and seventy-one, and
in each twentieth year thereafter.” The primary grammatical construction of
this phrase is that which requires the phrase “in each twentieth year there-
after” to be regarded as co-ordinate with the phrase “in the year one thousand
eight hundred and seventy-one,” and accordingly as modifying the same phrase,
viz: “to be held.” The phrase “to be held” in turn modifies the word “election”
so that the grammatical analysis of the clause in question leads fo the follow-
ing as a complete paraphrase thereof: ‘“At the general election to be held in the
year one thousand eight hundred and seventy-one and «f the general election to
be held in each twentieth year thereafter. the question: ‘Shall there b2 a con-
vention * * # ghall be submitted to the clectors of the state.”

Nor is this manifest correction of the grammatical construction inconsis-
tent with the obvious intent of the adopters of the constitution of 1851 as indi-
cated thereby. Weight must be given to every word found in the context of a
constitutional provision. None are deemed superfluous or unimportant. Now it
was evidently the intention of the electors of 1851 that the first periodical re-
submission of the question as to the policy of holding a convention to revise the
constitution shall be at a particular election, viz: the general election to be held
in the year 1871. The choice of the electors .of 1851 fell upon the general elec-
tion of 1871 to the conclusion of any other election which might be held in that
year. This follows by necessary inferénce; that is to say, it expressly respects
the first resubmission. to be at the general election of 1871. The electors of 1851
clearly indicate that they did not intend that the first rcsubmission should be
held at a special election to he held in the year 1871, or at any local election,
though simultaneous throughout the state, which might be held in that ycar
unless the phrase “the general election to bz held in the vear one thousand eight
hundred and seventy-one” was without a definite meaning at that time. If this
phrase did have an ascertained mcaning, in the light of the remaining provtslou:.
of the constitution of 1851 that meaning must be given to it in this clause.

Now the phrase “the general election to be held in the year one thousand
eight hundred and seventy-one”’ did have a definite meaning at the time of the
adoption of the constitution. Sections 2, 3 and 4 of the schedule of the consti-
tution of 1851 required the first election for members of the general azsembly,
the executive officets of the state and the judicial officers of the state and the
districts thereof to be held “on the second Tuesday of October, 1851.” FRach of
these several officers were given terms, an even number of years, to commence
in January next after the election. (Art. 2, Sec. 2; Art. 3, Sec. 2, except as to
common pleas judges; Art. 4, Sec. 12.)

In 1895 the date of the fall election for state officers was changed to the
first Tuesday afisr the first Monday of November. (82 O. L., 446.)

1t is apparent, therefore, that the adopters of the constitution of 1851 con-
templated the election which should be the general election throughout the
stat>, and which would have been held in the year 1871—not some special elec-
tion throughout the state, nor any series of local elections which might be held
at the same time throughout the state in that year. It is not difficult to find the
motive for fixing upon the general election. It is a notorious fact that because
of the added interest in such elections many more votes would likely be cast
thereat than at a special or local election although held throughout the state at
the same time.
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It is, therefore, very clear that by the phrase *‘at the general election to be
held in the year one thousand eight hundred and seventy-one” the adopters of
the constitution of 1851 contemplated the fall e¢lection (then held in October)
for state officers and members of the general assembly, and that this intention
precluded the sybmission of such a question at any spzcial or loral election.

There would be no reason whatever for holding that the submission of 1871
did not extend to the resubmission of the same question at succeeding inter-
vals of twenty years; that is to say, that it would be unreasonable to suppose
that the adopters of the constitution of 1851 intended particularly to require
that the question be submitted in 1871 at the election for state officers and at
the same time state that the submission in the year 1891 might be made at a spe-
cial election or at that election (then held in the spring) for local officers. It
would be most reasonable to presume that the electors of 1851 cherished the same
intention with respect to all resubmissions. Thus the primary grammatical con-
struction of the first phrase of section 3 of Article XVI of the constitution as
above analyzed becomes the only construction consistent with reason.

Trom all the foregoing, then, it follows that the requirements that the
mandatory periodical resubmission of the question of holding a convention to
revise the constitution be at the election at which state officers and members
of the general assembly are determined is the essential requirement of the said
section.

In 1905 the electors adopted what is known as Article XVII of the consti-
Ltution and which has been frequently referred to as the “biennial election
amendment.” Without quoting all of the provisions of this article, which con-
sists of thrce sections, suffice it to say that it changes the year in which the gen-
eral election for state officers and members of the general assembly shall be
held from the odd numbered years to the even numbered years. Accordingly, it
is obvious there will be no such “general election” in the year 191t as was con-
templated by the adopters of the constitution of 1851 and referred by them in
the first phrase of section 3 of Article XVI.

What, then, was the effect of the adoption of Artlcle XVII upon section 3
of Article XVI? In State ex rel. v. Creamer, $3 O. S, the supreme court of this
state held in effect that Article XVII is capable of working a repeal by implifica-
tion of such sections of the original constitution of 1851 as might be inconsistent
or inharmonious with its requirements.

In like manner, the effect of the article in gquestion npon a given section of
the constitution might be more properly defined in a given case as that of im-
plied amendment.

The same case—State ex rel. v. Creamer—is authority for the contention
that in the constitution of 1851, mere dates or periods, at which governmental
acts are required by the original constitution to be performed, are subsidiary Lo
the general frame work of the government erected by the whole instrument and
where a change is effected in the latter by means of a constitutional amend-
ment, the former, being regarded as non-essential, is to yield. In the Creamer
case the specific holding was that the provision ‘“that all regular sessions of the
general assembly shall commence on the first Monday of January. The first ses-
sion under this constitution shall commence on the first Monday of January,
1852.” Insofar as it might be construed to create a biennial sequence of the
regular sessions to be held in even numbered years it was amended or repealed
by implication by the adoption of Article XVI requiring state officers and mem-
bers of the general assembly to be elected in even numbered years for terms to
begin in January of odd numbered years.

The courts found the interrelation of the constitutions to be such that the
real intent of its framers and adopters was to make the commencement of the
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regular session of the general assembly dependent upon the commencement of
the terms of the executive officers of the state, and that the express requirement
as to holding the regular sessions biennially beginning with the year 1852 ought
tq yield to such controlling intent.

So, in the case you submitted, the controlling mfent is that the submission
of the question shall be at an election for the state officers and the membhzrs of
the general assembly; the subsidiary intent is that such submission shall be at
periods of twenty years, and the other essential provision is that such twenty-
year periods begin with the year 1871.

It follows then that upon a careful consideration of the intent of section
3 of Article XVI and of the effect thereon of Article XVII as established by
analogy from the decision of State ex rel. v. Creamer, the question “Shall there
be a convention to revise, alter or amend the constitution” ought not to be sub-
mitted to the electors at any election held this year. Whether or not such ques-
tion should be submitted to the electors at the general election to held in the

" year 1912 is a matter upon which my opinion is not solicited and as to which
no opinion is expressed.

As to your second question, I beg to state that the same was submitted to
me by the author of the act to which you refer therein, and an opinion was
rendered to him thereon on February 10, 1911. I enclose you a copy of this
opinion which fully answers the question asked by you.

Very truly yours,
Tixoray S. HoeGaN,
Attorney General.

323.

PRIMARY ELECTIONS — QUALIFICATIONS OF VOTER — AFFILIATION
WITH PARTY.

The fact that a wvoter has not previously affiliated himself with the party
whose ticket he desires to vote shall be cause for challenge at a primary election.

Under section 4982, General Code. the judges at the election in questicn have
a wide discretion and are sole masters of the question whether ¢r not said voter
has affiliated with his party at the last general election.

Their judgment shall be determined when the individuals vote at said elec-
tion. It should at least be shown that said elector cast his vote for his party's
candidate for congress, for stale senator and representatives, and for a majority
of the state ticket.

CorrMmBrs, OHo, August 12, 1911,

Ho~. CHARLES H. GRAVES, Secretary of State. Columbus. Ohio.
DEAR Sir:—In your communication to me of August 11th you state:

“According to the provisions of section 4980 et seq., it is provided,
in substance, that a voter at the primary election shall have previously
affiliated with the party whose ticket he now desires to vote and that
affiliation shall be determined by the vote of the elector making appli-
cation to vote at the last general election held in even numbered years.”

And you ask for my opinion:

“As to what extent the voter shall have previously voted the party
ticket that he may be held to have affiliated with such party.”
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Section 4980 of the General Code which provides who may vote at primary
elections, is as follows:

“At such election only legally gualified electors or such as will te
legally qualified electors at the next ensuing general election may vote
and all such electors may vote only in the election precinct where they
reside, and it shall be th2 dutly of the challengers and of the judges, and
the right of any elector, whenever there is reason to doubt the legality
of any vote that may be offered, to interpose a challenge. The cause of
a challenge shall be: That the person challenged has received or been
promised some valuable reward or consideration for his vote; that he
has not previously affiliated with the party whose ticket he now desires
to vote. Affiliation shall be determined by the vote of the elector mak-
ing application to vote, at the last general election held in even num-
bered years.”

Section 4982 of the General Code specifies when the vote of a person desir-
ing to vote at such primaries shall be rejected, and is as follows:

“If a person challenged refuses to be sworn, or being sworn, refuses
to answer any questions, or if his answers show that he lacks any of
the qualifications herein required to make him a legal voter at such
primary election, his vote shall be rejected. The judges, or either of
them, shall have the power to make further investigations, and he or
they may call and examine witnesses as to the qualifications of the per-
son challenged, and, if the judges of the party to which the person ask-
ing the ticket claims affiliation are not satisfied that he is a lega) voter
under this chapter, they shall reject his vote.”

I wish to call your special attention to the last paragraph of said section
4982, especially the last clause of said paragraph:

“If the judges of the party to which the person asking the ticket
claims affiliation are not satisfied that he is a legal voter under this
chapter, they shall reject his vote.”

From this language of section 4982 it seems clear that if the judges of the
party to which the voter claims affiliation are not satisfied that the voter has
complied with all the essentials necessary to entitle him to vote as provided in
section 4980, they have full power to reject his vote. In other words, they
have a wide discretion in the matter, their decision is final, and it is necessary
for the person desiring to vote to satisfy them that he possesses the necessary
qualifications provided by section 4980, and, therefore, he must satisfy said judges
that he has in fact previously affiliated with the party whose ticket he desires
to vote.

It seems to me2, therefore, that the only restriction upon the judges in sat-
isfying themselves whether or not the person desiring to vote has affiliated with
the party whose ticket he proposes to vote, is that they shall determine said
fact, as provided in section 4980, from the vote of said person at the last general
election held in the ¢ven numbered years.

Further than specifying that they must so determine this fact from the vote
of the elector at said last general election the statute is silent, and, therefore,
it must necessarily be held that said judges have the final authority to deter-
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mine from the manner in which the applicant voted whether he thereby affiliated
himself with the party whose ticket he now desires to vote. This matter being
left solely. to the discretion of the judges, I take it that no ruling by yvourself
or by me as to the extent to which the voter shall have previously voted the
party ticket to entitle him to be classed as affiliated with the party, would be
binding upon said judges. Whatever ruling might be made would simply have
the force of a suggestion which the judges should follow in determining this
question; and as it is almost universal that the vote of cach man is influenced
by circumstances and conditions applying to him individually, and which prop-
erly would not apply in toto to any other particular voter, it follows that the
question as to the affiliation of each man desiring to vote must be determined
by the judges from the peculiar facts relating to his individual voie. As a gen-
eral rule to apply to all cases, and which in view of what I have stated above,
would not and could not be an infiexible rule, I would say that a person could
- only be held to be affiliated with a party when his vote showed that he thereby
endorsed and advocated the principles of the party with which he claims to be
affiliated. That is, his vote must show that he has an individual interest in the.
success of that party at the polls and in the enactment of its principles. This
I think would be shown by the vote of the individual for the majority of the
state ticket of a party and for the candidate of said party for congress, and for
state senator and representative; anything less than this would be insufficient
to indicate that a man had affiliated with a party. I think-that in determining
this question the vote of the individual for the county ticket, except for siate
representative and state senator could possibly he disregarded, but thai he must
at least vote for the candidate of said party for congress, state representative
and senator and a majority of the state ticket.

I further think that the applicant should have an opportunity to explain
his vote, and finally as above stated his vote must clearly indieate that it was
cast from principle and conviction, and was not influenced by local issues, enmity
for candidates, personal friendship or spite.

Yours very truly,
TivorTHY S. HOGAN,
Attorney General.

335.

ILLEGALITY OF CERTIFICATE OF REDUCTION OF CAPITAL STOCK OF
THE WESTERN_RESERVE INSURANCE COMPANY—FIRE INSURANCE.

The provisions of the General Code in reference to domestic fire insurance
companies are similar to those respecting legal reserve life insurance com-
panies. :

Such companies are subject to special provisions and cannot be permitted to
reduce their capital stock under the general incorporation statutes.

Corumpus, Oirto, September 2, 1911.

Hox. Cuaries H. Graves, Secretary of State, Columbus, Ohio.

DEeaRr Sir:—1 beg to acknowledge receipt of your letter of August 24th, sub-
mitting for my opinion, as to the duty of the secretary of state in the premises,
a certificate of reduction of the capital stock of the Western Reserve Insurance
Company, a domestic fire insurance company, sent to you for the purpose of
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filing the same. You also ask as to the proper fee to be charged in case it is
the duty of the secretary of state to file the proposzd certificate of reduction.

The certificate in guestion shows on its face, compliance with section 5700
of the General Code, which said section authorizes corporations. form:.d under
the general corporation laws of the state, to reduce the amount of their capital
stock and the nominal value of all the shares thercof, by proceeding in a cer-
tain manner. If this section applies to domestic fire insurance companies the
question is an easy one.

If this section does not apply to such companies, a question of soma difficulty
is presented, inasmuch as in the chapter relating to the powers of such com-
pany is found a section expressly authorizing an increase of capital stock, but
not authorizing such companies to decreasz their capital stock. (Section 9531,
General Code.)

There is, of course, a general provision (section 8737, General Code), which
discloses that the legislative policy of the statz with regard to the powers of
corporations is that the general laws shall apply unless it is apparent that a
special provision relating to a certain class of corporations is intended to apply.

In this connection 1 have caretully read the brief courteously furnished (o
me with regard to the matier, by counsel for the company, in which it is urged
that the general law applies. .

Upon careful consideration of the points enumerated by counsel, however,
[ am of the opinion that section 8700 of the General Code does not cover the
Western Reserve Insurance Company, and that the ccrtificate offered you for
filing may not lawfully be filed by you.

Let me recall the fact that on February 4, 1911, 1 addressed to you an opin-
ion upon your duty as to the filing of this very certificate of reduction, in which
I held that you should reject the same. At the time 1 was uunder the impression
that the Western Reserve Insurancz Company was a legal reserve life insur-
ance company, and the observations of the opinion are based upon this assump-
tion. Having carefully examined the General Code, however, I find that its pro-
visions with regard to the powers of domestic fire insurance companies are in
all essential respects similar to thos2 respecting legal reserve life insurance
companies; and that the hislory of legislation with respect to the two classes
is practically the same. The reasons, therefore, stated in my former opinion,
apply as well to the case of a fire insurance company as to that of a legal re-
serve life insurance company.

To recapitulate, these reasons are as follows:

1. The provision as to the increase of capital stock, found in section 9531,
General Code, is to be regarded as a complete exhaustion of the legislative in-
tent, so to speak, regarding changes in the capital stock of fire insurance com-
panies. The case is one, therefore, where there is a special provision which con-
trols to the exclusion of the general provision of section 8700.

2. All provisions respecting the capiial stock of fire insurance companies
are essentially dissimilar from parallel provisions respecting the capital stock
of general corporations. The former is required to-be paid in and invested in
a certain manner before the company may begin business; the latter need not
be paid in, in full, nor is there any requirement as to investment before pro-
ceeding to business. This distinction makes it clear that the legislature in-
tended to deal separately with the whole subject of the capital stock of fire in-
surance companies.

3. There are stronger equities against holding that a fire insurance com-
pany may not reduce its capital stock than there are in favor of such a holding,
and than there would he in case of a reduction of the capital stock of an
ordinary corporation. In this connection I am informed by counsel that the
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stockholders have agreed among thems:lves that the amount of paid up capital
stock proposed to be surrendered by them shall go into the surplus of the cor-
poration, subject to the claims of creditors and policy holders. This agree-
ment, howsaver, is entirely extra legal. so far as the relation of the corporation
to the state is concerned. If an insurance company might act at all under section
8700 it would have the power simply to present to its stockholders a part of
their paid up capital, so long only as actual creditors were not prejudiced. The
intent of the insurance law on the other hand is, not only that creditors hav-
ing actual claims, shall be secured, but that policy hoiders, the claims of whom
are merely conting<nt, shall also be secured. ’

4. The legislative history of secticn 8700 clearly discloses that when it was
first passed it was not intended to apply to any kind of an insurance cowmpany
(656 O. L. 51). Since the passage of this act the section has not be:n amended
except in process of codification, insofar as any such amendment affects the
question at hand. The principle of statutory construction is that verbal changes
made in process of codification arc not deemed to have been made with intent
to change the meaning of a statute. Therefore, section 8700 is to be construed
now in the light of the express language used at the time of its original enact-
ment, which was in part as follows:

“Any * * ¥ company, ercvepting insurance compunies. now ex-
isting or hereafter organized under auy law of the state of Ohio, may
reduce its capital stock in the manner hereafter mentioned.” * * =#

This last consideration alone is sufticient upon which to base an opidion
that a domestic fire insurance company has no right to reduce its capital stocls.
I herewith return the certificate of reduction in question.
Very truly yours,
Tisorny S. Hoean,
Attorney General.

347,

FRATERNAL ASSOCIATION—COMPLIANCE WITH MUTUAL BENEFIT IN-
SURANCE PROVISIONS—EXCEPTIONS THERETO.

A fraternal order having power to rendcr aid or assistance to ils members but
lacking the power to issue insu~ance certificates, is within the erception pro-
vided for in section 29 of the act of June 19, 1911 (102 0. L. 533), and such com-
pany need not be incorporated by the filing of articles of incorporation wilth the
superintendent of insurance.

The averment that a society is organized for the benefit of its memnbers by
aiding them in sickness. distress and death is an absurdity which should bve
amended.

CoLvMmius, Omlo, September 7, 1911,

Hox~. Cuartes H. Graves, Sccretary of State, Columbus, Ohito.

Dear Sik:—Your letter of September 1st. enclosing proposed articles of in-
corporation of the Independent Order of Rangers, and requesting my opinion as
to your duty to file such articles in the form in which they are presented {o
you, and as to the proper fee for filing the same, if they should he filed at all,
is received.

The articles seek to form a corporation, not for profit, for the following
purpose:
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“Conducting and operating a voluntary fraternal association, not
for profit, having a representative form of government, to be organized
and conducted solely for the mutual benefit of its members, and having
a supreme governing or legislative body and subordinate lodges into
which members are elected and initiated or admitted in accordance with
its constitution, laws, rules, regulations and prescribed ritualistic cere-
monies, which subordinate lodges must meet in regular session at
least once during each month, with power and authority to render aid
and assistance to its members in distress, sickness and death; pro-
vided, however, that neither the supreme governing body nor any sub-
ordinate lodge shall issue an insurance certificate.”

The act of June 19, 1911 (102 O. L. 533), applies to and governs the organi-
zation of fraternal benefit societies, so-called, and probably repeals by implica-
tion sections 9462 to 9509, General Code, which said sections formerly applied
Lo and governed the subject-matter.

Section 1 of said act provides in effect that any corporation without capital
stock, organized for the mutual benefit of its members and their heneficiaries,
and not for profit, and having a lodge system with ritualistic form of worlk, and
which shall make provisions for the payment of benefits in accordance with sec-
tion 5 of the same act, shall be deemed to be a fraternal benefit society.

Sections 2 and 3 of said act define the phrase ““lodge system” and ‘“‘repre-
sentative form of government” as used throughout the act and in section 1.

Section 4 provides that:

“Except as herein provided, such societies shall be governed by
this act, and shall be exempt from all provisions of the insurance laws
of this state, * #* #»

Section 5 of the act provides that:

“Every society transacting business under this act shall provide for
the payment of death benefits.” "

And prescribes in detail the manner of exercising this power.

Section 6 prescribes who shall be the beneficiary, and by inference provides
that each member shall have issued to him a certificate entitling such beneficiary
to such benefits.

Section 8 further provides for the form of such certificate.

Sections 9, 10 and 11 govern the fiscal management of fraternal benefit so-
cieties.

Section 12, which is particularly to be considered in connection with your
question, provides for the organization of fraternal benefit societies in the fol-
lowing language:

‘ “Seven or more persons, citizens of the United States, and a ma-
jority of whom are citizens of this state, who desire to form a fraternal
benefit society, as defined by this act, may make and sign (giving their
addresses) and acknowledge before some officer competent to take
acknowledgment of deeds, articles of incorporation, in which shall be
stated:

“1st. The proposed corporate name of fhe society. * * =

8—A. G.
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“2d. The purpose for which it is formed * % * and the mode
in which its corporate powers are to be exercised.

3d. The names, resid.nces and official titles of all the officers, trus-
tees, directors or other persons who are to have and exercise the gen-
eral control and management of the affairs and funds of the soci:ty
for the first year. * % *
“Such articles of incorporation * % #* ghall be filed with the

s

superintendent of insurance” * * %
Section 29 of the act provides in part as follows:

“Nothing contained in this act shall be construed to effect or apply
to grand or subordinate lodges of Masons, Odd Fellows or Knights of
Pythias * * = and the Junior Order of United American Mechanics
= % % or the National Council Daughters of America Benefit Depart-
ment, or societies which limit their membership to any one hazardous
occupation, nor to similar societies which do not issue insurance cer-
tificates™ * * %

Section 8623, General Code, provides that:

“Excipt for carrying on professional business a corporation may be
formed for any purpose for which naturai persons may lawfully asso-
ciate themselves.”

The corporation proposed to e formed through the filing of the articles
proffered to you is not given the power to issue insurance certificates. It
or its subordinate lodges are given power to render aid or assistance to its mem-
bers. Lacking the power to issue certificat:s and being a fraternal order, the
association, in my opinion, is a ‘“similar society which does not issue insurance
certificates” within the meaning of section 89 of the act above quoted. That
being the case th2 remaining provisions of the act, some of which are also
quoted in this opinion, do not apply to this proposed order, and therefore it
need not be incorporated by the filing of the articles of incorporation with the
superintendent of insurance.

Said section 29 implicitly recognizes the lawful existence of fraternal ordsrs
other than fraternal benefit societies within the meaning of the act, I know of
no reason, why the formation of such fraternal order should be deemed other
than a purpose for which persong lawfully may associate themselves, within the
meaning of section 8623, General Code. That is to say, I believe that a fraternal
order other than a fraternal benefit society may lawfully be incorporated under
the general laws of the state as a corporation not for profit by filing articles
of incorporation with the secretary of state. In general then, the procedure
adopted by the incorporators of this proposed fraternal order is legal. I doubt,
however, whether you ought to file the particular articles offered to you for
that purpose unless the word “death” is eliminated therefrom or tlie last phrase
in which it is found is amplified and is less ambigucus than in its present form.
The purpose clause of the corporation provides that the association or its sub-
ordinate lodges (it is not exactly clear as to which is meant) shall have the
power and authority to render aid and assistance to its members in distress,
sickness and death. It is also provided that the association shall be a “volun-
tary fraternal association * * * to be organized and conducted solely for
the mutual benefit of its members.” These two phrases read together lead to
an absurdity. Strictly speaking they mean that the association is organized for
the benefit of its members and may render them aid and assistance in death.
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The draftsman of the articles probably intendcd that the association should
have the power to render financial or other assistance to the tamilies of the
members after the death of the member. [ have been unable to imagine any
aid or assistance which an association of this sort might render to an individual
member after his death. The purpose clause is therefore ambiguous and uncer-
tain in its present form and should be amended. If it is amplified by including
language authorizing the rendition of aid and assistance to the members of
families of members it must not be filed in your department unless the lan-
guage chosen clearly negatives the idea of fraternal insurance as defined in the
act above quoted. ‘Whatever business the association does it must not be author-
ized to enter into a contract with its members substantially amounting to in-
surance, as this would violate the frat:zrnal benefit act; that is to say, if the
proposed articles authorize the writing of insurance contracts then the order
must be incorporated in the manner prescribed in the fraternal ben:fit society
act.

Assuming that the articles of incorporation will be corrected in the man-
ner suggested and again offered to you for filing, 1 b:g to advise, in answer to
your second question, that in my opinion the sum of $25.00 is the proper fee for
filing such articles as these. Section 176, General Code, paragraph 4, provides
that:

“For the filing of articles of incorporation of a mutual life insur-
ance corporation having no capital stock, or of other mutual corpora-
tions not organized strictly for benevolent or charitable purposes and
having no capital stock the secretary of state shall charge and collect
a fee of $25.00, “except as hereinafter provided.”

The exception refers to certain societies and associations enumerated in
paragraph 5 of the section, and being socicties and associations composed ex-
clusively of any class of mechanics, express, telegraph, railroad or other em-
ployes, and formed exclusively for the mutual protection and relief of members
thereof and their families, and for the filing of which articles of incorporation
the secretary of state is to charge and collect a fee of $2.00. The proposed cor-
poration is clearly a mutual corporation. Furthermore, it is clearly not organ-
ized strictly for benevolent or charitable purposes; on the contrary it is formed
exclusively for the mutnal benefit of its members. It is not such a corporation
as is described in the last part of paragraph 5 of section 176. Therefore, the
matter of the fee for filing such articles of incorporation is governed by para-
graph 4 of section 176, and said fee is $25.00.

Yours very truly,
TiyorHy S. HoGax,
Attorney General.

A 359.

CERTIFICATE OF AMENDMENT TO ARTICLES OF INCORPORATION OF
THE AMERICAN MULTIGRAPH COMPANY—PREFERRED STOCK.

The certificate of amendment to the articles of incorporation of the Amer-
ican Multigraph Company are legal and should be filed.

Under section 8668 the holders of preferred stock may be given the right
to receive dividends of more thap eight per cenl, in the agyregate, provided that
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not more than eight per cent. of such dividends shall be in preference to ali
other stockholders. They may, therefore, be entitled to aggregate dividends of
eleven per cent., seven peyr cent, of which shall be preferred.

CoruMmnrs. 0111(;, September 14, 1911.

Hox. CuzarLes H. Graves, Secretary of State, Columbus, Ohio.

DEeARr Sik:—1I beg to acknowledge receipt of your letier of August 29th, en-
closing proposed amendment to the articles of incorporation of the American
Multigraph Company, and requesting my opinion as to the legalityv of the
same. -

The certificate of amendment is in form a substitution of an entirely new
fourth article for the corresponding article of the original articles of incorpora-
tion, which said article stated the amount of the authorized capital stock of the
corporation and the number of shares into which it was divided, and the par
value thereof. The question was at once raised in my mind as to the propriety
of the procedure adopted by the corporation in view of that provision of section
8719, General Code, which is as follows:

“The capital stock of a corporation shall not he increased or di-
minished * * * by amendment.”

However, by examination of the original articles of incorporation of the
company together with several increases and reductions of capital stock filed in
your office by the corporation, I have ascertained that the amount of the author-
ized capital stock, the portion thereof which is preferred stock, the par value of
the shares and their number are all the same in the amended articles as what
the corporation was entitled to have under such certificate of reduction filed by
it, being the last change in its capital stock. (Certificate of reduction fileq May
20, 1910.)

The only change then that has been made in the articles of incorporation
" of the company consists of the minutely detailed provisions of amended article
fourth concerning the dividends payable to the holders of preferred stock, the
right of the company to redeem such stock, the obligation of the company to
maintain a surplus for the payvment of dividends upon preferred stock and the
voting powers of holders of preferred stock, etc. These provisions are too
lengthy to be quoted herein. I have examined them carefully and find ample
authority for each specific provision thereof in the following sections of the
General Code: :

Section 8668:

“When the capital stock is to be both common and preferred, it may
be provided in the articles of incorporation that the holders of the pre-
ferred stock shall be entitled to yearly dividends of not more than eight
per cent., payable quarterly, half yearly, or yearly out of the surplus
profits of the company each year in preference to all other stockholders.
Such dividends also may be made cumulative.”

Section 8669:
“A corporation issuing both common and preferred stock may create

designations, preferences and voting powers, or restrictions or qualifica-
tions thereof, in the certificate of incorporation, and if desired, pre-
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ferred stock may he made subject to redemption at not less than par,
at a fixed time and price, to be expressed in the stock certificates there-
of.”

Section 8670:

“Upon the insolvency of the corporation no holder of preferred
stock shall be liable for its debts until after the remedy against the
eommon stockholders upon their liability, as provided by law, has been
exhausted, and then only for such amount as remains unpaid. Such
liability in no event shall exceed that fixed by law for the common stock
of such corporation.”

Section 8671:

“On the insolvency or dissolution of the corporation, the holders
of preferred stock shall be entitled to receive from the assets remaining
after paying its liabilities, the full payment of its par value, before
anything is paid to the common stock.” ’

I may add that the question as to whether under section 8668 (he holders
of preferred stock may be given the right to receive dividends of more than
eight per cent. in the aggregate, provided that not more than eight per cent.
of such dividends shall be in preference to all other stockholders has been bz-
fore this department on more than one occasion. 'The ruling of the department
has bezn that such a provision is lawful, and I have concurred in that ruling.

I am of the opinion, therefore, that the provision of the certificate of amend-
ment to the general effect that the holders of preferred stock shall be entitled
to aggregate dividends of eleven per cent., seven per cent. of which shall be pre-
ferred, is legal under section 8668.

The remaining provisions of the certificate of amendment are all justifiable
in my opinion as ‘“designations, preferences, voting powers, restrictions and
qualifications” within the meaning of section 8669, and in particular the pro-
vision as to the retirement of preferred stock is proper under the latter portion
of that section. Inasmuch as no increase or diminution of capital stock of the
corporation has been made, and inasmuch as in my opinion the remainder of
article fourth constitutes matter “which lawfully might have been provided for
originally in such articles” in the meaning of section 8719, and inasmuch also
as the certificate evidences full compliance with sections 8720 and 8721, Gen-
eral Code, which provides proceedings by which amendments may be effected,
I am of the opinion that it is your duty to file and record the certificate of
amendment of the American Multigraph Company which I return herewith.

Yours very truly,
Tiyoriny S. HoGAN,
Attorney General.
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362.
USURPING EXECUTIVE COMMITTEE—APPOINTMENTS TO FILL VACANCY
RECOMMENDED BY TWO COMMITTEES, EACH CLAIMING TO BE THE
DULY AUTHORIZED COMMITTEE—DUTY OF STATE CENTRAL COM-

. MITTEE AND OF SECRETARY OF STATE.

Where two presumptive exccutive commitlees each claiming to be the duly
authorized committee of their party, recommend a candidate for appointment to
a vacancy in the board of depuly stale supervisors of clections, the question as
to which committee is to be recognized must be Icft to the state central com-
mittee.

CoLuspes, Onto, September 15, 1911.

Hox. Cuagrres H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—You have requested my opinion as to the proper solution of a
problem which has arisen in your department with reference to the appoint-
ment of a Republican member of the board of deputy state supervisors of elec-
tions for a certain county, caused by the rival recommendations of two commit-
tees, each purporting to be the rightful Republican executive committee for
that county.

An abridged statement of facts, so far as pertinent to the question, are
these:

“On May 21, 1910, the Republican central committee of Jackson
county elected an executive committee for that county, which committee
was officially recognized by the Republican state central committee.

“On July 8, 1911, the Republican central committee of Jackson
county passed a resolution purporting to dissolve the existing executive
committee of Jackson county and electad a new executive commitiee in
its stead.

“Executive committee No. 1, elected May 21, 1910, and executive
committec No. 2, elected July 8, 1911, have each recommended a candi-
date for appointment to the vacancy in the board of deputy state super- ®
visors of elections for Jackson county, and the question arises as lo
which recommendation is to be followed, if either, by the secretary of
state in making the appointment, or if neither is to be followed, then,
as to what is the proper procedure under the existing circumstances.”

Section 4807 of the General Code provides as follows:

“If, within five days after such vacancy occurs in the membership
of a hoard of deputy state supervisors, the executive committee of the
party entitled to the appointment to fill such vacanecy .rzcommends a
qualified person to the state supervisor, he shall appoint such person
to fill such vacancy for the unexpired term. If no such recommenda-
tion is made, the state supc<rvisor shall make the appointment as pro-
vided in this chapter.” -

Under this section, if a qualified person is recommended for the appoint-
ment to the board of deputy state supervisors of elections within the proper
time, by the proper committee, then the secretary of state musi appoint that
person. He has no discretion. In the present instance there is no question
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raised as to the qualification of the person or persons, or as to the time; the
doubtful proposition is as to which is the executive committee. And how i« this
to be determined? Is the matter of the determination to devolve upon the sec-
retary of state, or must we look for statutory direction in this contingency?
Section 4808 of the General Code provides the answer. Such section reads:

“When recommindations are made to the state supervisor for ap-
pointment to new terms or fo fill vacancies in the office of deputy state
supervisor by more than one committee, each claiming to he the rightful
executive committee of a political party entitled to recommend gualified
persons for appointment on such board, such state supervisor, hefore
making any such appointment, shall notify the chairman of the state
central committee of the political party entitled to surh appointment,
and he shall rccognize that committee as the righttful executive commit-
tee which such state central committee shall certify to be the righttul
committee of such party. If such committee fails to make such certifira-
tion for ten days from the giving of such notice, the stat: supervisor
shall determine which of such disputing bodies or committees is the
rightful committee of such party and shall make the appointment as pro-
vided in this chapter.”

The statute states specifically and unequivocally,

“When recommendations are made by more than one committee,
each claiming to be the rightful executive committee * * * quch
state supirvisor before making any such appointment, shall notify the
chairman of the state central committee of the political party entitled
to such appointment, and he shall recognize that committee as the right-
ful executive committee which such state central committee shall certify

to be the rightful committee of such party.”

The statute is mandatory. No discretion is left to the secretary of state.
The moment the condition specificd in the statute exists, he must do one thing,
and only one; he must notify the chairman of the state central committee of
the party and abide by the decision of that committee, as to which is the right-
tul executive committee entitled to make the recommendation. As to the foun-
dation” upon which the respective committees base their claims, or as to the
sufficiency or propriety of these claims, he has no concern.

The objection that as there can b2 only one righiful executive committee,
therefore, one proper recommendation, and, therefore, no necessity for a refer-
ence to the state central committee for the purpose of deciding hetween the con-
flicting claims of the self-styled executive committees, has no force, for two
reasons: First, because the wording of the statute is, not “the rightful com-
mittee,” but “committee claiming to be the rightful executive committee;” and
second, because there is no way provided by which the merits of the respective
claims of the respective executive committee can be tested.

To hold otherwise would be to place the power of arbitrary declaration in
the hands of the secretary of state.

Other apparent objcctions might be urged, such as the one that the primary
election enactments are rendered nugatory so far as is held operative, but
upon examination none of these objections will be found to stand the tcst of
proper legal interpretation or sound logical analysis, while on the other hand
the conclusion, irresistibly forced upon us by a reading of the statute, finds sup-
port and confirmation in the unvarying policy of the legislature and cowmts of
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this state in leaving to the respective political parties the settlement of their
own disputes and the control and management of their own internal affairs.
Therefore, my ruling is that the situation here presented is one in which
the secretary of state should leave the determination as to which is the right-
ful Republican executive committee of Jackson county to the state central com-
mittee of that party.
Very truly yours,

TiMoTHY S. HOGAN,
Attorney General.

371.

NOTICES OF ASSESSMENT AGAINST THE STATE FOR SEWER IMPROVE-
MENTS—SECRETARY OF STATE NOT REQUIRED TO ACKNOWLEDGE
SAME.

As there is no manner provided by lew for the service of summons in civil
cases except as provided in enabling acts, the secretary of state is not required
to acknowledge service of notice of a proposed sewer assessment.

CoLunMBUS, OH10, September 16, 1911.

Hox~. CHARLES H. GraVEs, Secretary of State, Columbus, Ohio.

DEAR Sir:—I1 beg to acknowledge receipt of your communication of the 17th
inst., wherein you ask whether it would be proper to comply with letter of R.
Y. McCray, city clerk of Cleveland, Ohio, requesting you to ‘“sign acknowledg-
ment on back of second notice inclosed.”

Said notice being directed to “the state of Ohio” and giving notice of a pro-
posed sewer improvement and assessment to the “owner of each parcel of prop-
erty to be assessed for said sewer as shown by names appearing upon the tax
duplicate, who are residents of the county of Cuyahoga.”

Under the statutes such notices are to be served “in the manner provided
by law for the service of summons in civil cases.” (Section 3818, G. C.)

Since generally the state cannot be sued without an enabling act which
usually provides upon whom service is to be made, and since section 194 of the
General Code permitting certain suits for fees paid to the secretary of state
under protest, provides for service of process upon the attorney general who
shall represent the state, and as there does not seem to be any statutory pro-
vision rquiring service of summons on the secretary of state in matters wherein
the state of Ohio is a party defendant, I am of opinion, therefore, that you are
not called upon to sign an acknowledgment of service of the notice concerning
which you make inquiry.

Very truly yours,
TiMoTHY S. HOGAN,
Attorney General.
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281.

NOMINATION AND ELECTION—CANDIDATES—MUNICIPAL COURT OF
CLEVELAND, OHIO.

Where there is an act which is general in its terms and applicable to a mul-
litude of subjects and another act is passed with regard to one of the particular
subjects and making special and different provisions therefor, the latter act
should be construed as an exceplion to the general act unless its terms provide
otherwise.

Under this rule of construction, the act relating to the election of candi
dates to the municipal court of Cleveland is exrclusive and its terms provide the
only possible means of nomination and eleclion of its officials provided for
therein.

Coruvansus, Owio, September 20, 1911,

Hox~. CHarLes H. Graves. Secretary of State, Columbus, Ohio.

Dear Sir:—Your verbal inquiry as to whether or not section 5 of the act
passed May 10, 1911 (102 O. L., page 155), is exclusive, has received the most
careful consideration of this department. Said section 5 of the act aforesaid is
as follows:

“The judges of the municipal court including the chief justice shall
bz nominated by direct vote, unless the city controlling committee of
any party shall, by a majority vote, at least forty days before the time
fixed by law for a primary, direct its candidates for said positions to
be nominated by delegate conventions, the delegates to which shall be
¢lected at the primary, in which case they shall be nominated. And
they shall be elected by the electors of the city of Cleveland. The first
election of said judges shall be held at the regular municipal elzction of
1911, at which time three judges shall be elected for two years and three
judges and the chief justice for four years. Al the regular municipal
election next preceding the expiration of the term of office of each
judge a successor shall be elected for a term of four years. The term
of office of each judge shall commence on the first day of January next
after his election and he shall hold office until his succissor is elected
and qualified.”

My answer to your inquiry is in the affirmative. It is argued by some in
Cleveland, I am informed, that section 5 of the act aforesaid is not exclusive
with reference to the nomination of judges of the municipal court of Cleve-
land, but that the nominations for said judges may be made by petition under
favor of section 4996 of the General Code.

I have at hand the brief of Hon. Newton D. Baker, city solicitor of Cleve-
land, a very able and distinguished lawyer, addressed to E. W. Horn, clerk of
the board of deputy state supervisors and inspectors of elections, wherein the
view is advanced that an alternative method of nomination is provided because
section 4996 of the General Code has not been repealed. It is urged by Mr.
Baker that the language of the sections of the General Code, to-wit, 499¢ et
seq., is universal and that the principle of construction applying is that the
language should be given full effect, unless there is some unnecessary incon-
sistency between it and some other siatute.

Mr. Baker further advances the idea that no such inconsistency seems to
exist, and he is, therefore, of the opinion that independent candidates securing
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the requisite number of signatures to their petitions and otherwise complying
with the requirements of the statutes regulating nominations by petition are
entitled to have their names on the ballot.

1 subscribe entirely to the principle of construction that he announces, but
I am not able to concur in his conclusion that no inconsistency exisis betweeu
section 4996 of the General Code and section 5 of the act under considera-
tion.

I might first revert to sections 4949 et seq., of the General Code, which pro-
vides how candidates for public office are to be nominatecd. These sections
recognize what might be called “the primary method of making nominations.”

Section 4950 of the General Code provides as follows:

“Nothing in this chapter shall repeal the provisions of law relating
to the nomination of candidates for office by nomination papers, and no
elector shall be disqualified from signing a petition for such nomination
of candidates for office by nomination papers, because such elector voted
at a primary provided for herein to nominate candidates Lo he voted
for at the same electiéh or because such elector signed nomination
papers for such primary.”

Section 4996 of the General Code provides:

“Nominations of candidates for any county, township, municipal or
ward office may be made by nomination papers, signed in the aggregate
for each candidate by not less than three hundred qualified electors of
the county or fifty electors of the city or twenty-five electors of the
township, ward or village, respectively. In counties containing annual
registration cities, such nomination papers shall be signed by peti-
tioners not less in number than one for each fifty persons who voted at
the next preceding general election in such county.”

The sections which I have just quoted are to be found in Chapter 6, Title
14, Part 1.

Section 4992 of the General Code, found under Chapter 7, of the said title,
provides as follows:

“Except as provided by the preceding chapter of this title, nomina-
tions of candidates for public office may be made as herein provided by
a convention, caucus, meeting of qualified electors, primary election by
such electors or central or executive committee representing a political
party, which at the next preceding November election for state officers
polled at least one per cent. of the entire vote cast in the state. One
nomination may be made for each office to be filled at the following
election, and when not invalidated or-withdrawn, the names of the can-
didates so nominated shall he printed on the ballot. The nominations
so made to be valid must be filed as hereinafter provided.” ‘

From the foregoing it will appear that there are three different methods of
making nominations under the general statutes for municipal officers. .

Summarizing from the statutes before quoted, these three methods are:

1. Compulsory primary. where the party polled at least one per cent. of the
entire vote cast therein in the municipality.

2. Nominations by petition.
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3. Nomination of candidate by convention, caucus. ete., which is a privilege
accorded to a party polling more than one per cent. of the total vote cast in
the state at the last election and less than ten per cent. of that cast in the
municipality.

Now, the question to he considered is whether section 5 of the act under
consideration may he harmonized with either of the stalutes quoted, or the
methods therein provided for, or with the scheme denoted by either of the
three methods.

To start with, section 4950 of the General Code has no effect or control over
section 5 of the act aforesaid, because section 5 of the act aforesaid is not em-
braced in Chapter 6 and has no place thereunder, it being a special statute in
relation to the city of Cleveland.

Now, the sections that I have quoted provide for, as aforesaid, three methods
of nomination: (a) direct primary, (b) nomination by petition, (c) nomina-
tion by convention, caucus, etc., where the party at the next preceding Novem-
ber election for state officers polled at least one per cent. of the entire vote cast
in the state,

It will be noted that the last does not provide for nomination by petition.

Now, then, section 5 of the act aforesaid provides that judges shall be nom-
inated by direct vot'e, unless the city controlling committee of any party shall,
by a majority vote, at least forty days before the time fixed by law for a
primary, direct its candidates for said positions to be nominated by delegate
gonventions. It will be seen that two methods are provided in section 5: (a)
direct vote, (b) nomination by delegate conventions. It will appear clear that
section 5, insofar as it provides for nomination by a delegate convention, is
clearly in conflict with each of the foregoing, and said section 5, so far as it
provides for a delegate convention, provides a method entirely different from
cach of the three sections aforesaid. .

The intent of the legislature in the act of May 10, 1911 (102 O. L. 158), is
further shown by section 29 thereof, providing for the election of a clerk. Said
section 29 is in part as follows:

“At the municipal election of 1911 and every four years thereafter,
there shall be nominated and elected a clerk of the municipal court in
the same manner as other municipal officers are nominated and
elected.” * [* =*

It will be noted that it is provided therein that the clerk of the municipal
court shall be nominated and elected in the same manner as other municipal
officers are nominated and elected. It, therefore, appears that the clerk may bc
nominated by that one of the three general methods ahove described which is
appropriate in a particular case, and cannot be nominated in the nianner pro-
vided in section 5.

This appears as one of the first reasons why section 5 is exclusive, but there
is anolher reason that we think is controlling, and that is the inconsistency of
section 5 with either of the other three methods hereinbefore pointed out. Lewis
Sutherland on ‘‘Statutory Construction,” section 346, lays down this doctrine:
(I shall quote the entire section.)

“Sec. 346. PARTIAL CONFLICT RESOLVED INTO AN EXCEP-
TION. The law will not allow the revocation or alteration of a statute
by construction when the words may have their propzr operation with-
ont it. But, in the nature of things, contradictions cannot stand to-
gether. Where there is an act or provision which is general, and ap-



124 SECRETARY OF STATE

plicable actually or potentially to a -multitude of subjects, and there is
also another act or provision which is particular and applicable to one
of these subjects, and inconsistent with the general act, they are not
necessarily so inconsistent that both cannot stand, though contained in
the same act, or though the general law were an independent enact-
ment. The general act would operate according to its terms on all the’
subjects embraced therein, except the particular one which is the sub-
ject of the special act. That would be deemed an exception, unless the
terms of the later general law manifested an intention to exclude the
exception. If the general and special provisions are in the same act, or
passed on the same day in separate acts, or at the same session of the
legislature, the presumption is stronger that both are intended to oper-
ate. In adjusting the general provisions in a general act to the par-
ticular provisions of a special act, considerations of reason and justice,
and the universal analogy of such provisions in similar acts, are proper
to be borne in mind, and ought to have much weight and force. A local
act provided that the auditor of a particular county should receive an
annual salary of $700 in full for his official services. On the following
day a general act was passed imposing additional duties on auditors;
and it provided a compensation by a percentage on certain funds. It was
held that these were to be construed as one acl, and that the first act
exclusively controlled as to the particular county. A general act made
the term of revenue commissioners four years; by another act, passed
the same day, the charter of a particular city was amended %o as to
make the official term of its revenite commissioners two years; it was
held that this amendment made a special exception to the gencral rule.
If an act in one session authorizes a corporation to sell a particular
piece of land, and in another prohibits it from selling any land, the first
section is not repealed, but ‘will be treated as creating an exception. An
absolute direction in one section to set off for a widow and children the
decedent’s homestead, free from all his debts, though absolute in terms,
was held qualified by a subsequent section, which in terms embraced
such homestead, subjecting it to debts contracted prior to the passage
of the act.”

The principles enunciated in the foregoing not only clearly apply, but the
examples given fit the case under consideration exactiy. The following from
“Black on Interpretation of Laws” is, we think, to use a popular but expressive-
phrase, “on all fours” with the present consideration. At page 117 he says:

“A local statute, enacted for a particular ﬁmnicipality, for reasons
satisfactory to the legislature, is intended to be exceptional and for the

=

benefit of such municipality.” * #* =

It might be observed in a general way that the act found in 102 O. L., page
155, is an amendment to an act providing for and establishing a municipal court
in the city of Cleveland, passed May 10, 1910. 'The act not only provided for
the method of nomination of a court, but the same act provided for the ecreation
of the very court itself. It specified in considerable detail all the provisions in
relation to the creation, jurisdiction, nominations and election of a courl and
all of its officers. It is well known that for the past few years there has been
before the legislature almost constantly proposed laws in reference to the
primaries, delegate conventions, nominations by petition, nominations by con-
vention, caucus and otherwise, and in the face of all of the proposed laws, to-
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gether with a great many acts that were passed on this subject, it is hard to
conceive how any other meaning was intended by the legislature than that ex-
pressly stated in section 5, so that, aside from the rules of construction which
are controlling, there is no reason to believe in a given case that the legisla-
ture had in mind any exception to what is contained in said section 5. Further,
a review of all the election statutes will disclose, I think without exception,
that the legislature in reference to the method of nomination and election has
taken pains in each instance to make an expression as to whether an exception
was intended, or otherwise.

For the foregoing reasons, while desirous of honoring the widest interpreta-
tion to the statutes in reference to nominations of candidates, I am constrained
to hold that section 5 is exclusive and provides the only method for nominating
candidates for the municipal court of Cleveland.

Very truly yours,
TivoTHY S. HOGAN,
Attorney General.

CortMmnrs, Onto, September 22, 1911,

Hox. Ciarnes H. Graves, Secretary of State, Columbus, Ohio.

Deai Sin:—1 beg to acknowledge receipt of your letter of September 20th,
enclosing a letter from T. L. Gifford, attorney-at-law, and proposed substitute
purpose clause of the articles of incorporation of the Independent Order of
Rangers, as to the original of which I recently rendered you an opinion.

The proposed substitute purpose clause is as follows:

“For the purpose of conducting and operating a voluntary fraternal
secret society, not for profit, having a representative form of govern-
ment, and having a supreme governing, or legislative body, and sub-
ordinate lodges into which members shall be elected and initiated, or
admitted, and which shall be conducted in accordance with the constitu-
tion, laws, rules, regulations and prescribed ritualistic ceremonies
adopted by the supr<me governing, or legislative body: provided, how-
ever, that neither the supreme governing body nor any subordinate
lodge shall have any right or authority to issue any insurance certificate
or enter into any iusurance contract with any of its members.”

Upon consideration thereof I am of the opinion that the same is in all re-
spects legal and that a corporation formed for this purpose would be a “secret
society” within the meaning of paragraph 5 of szction 176 of the General Code,
and in no sense a ‘“mutual corporation” within the meaning of paragraph 4 of
that section.

With respect to other matters referred to in my former opinion I beg to
advise that the proposed substitut> is similar to the original draft.

I therefore advise that you may lawfully receive and file articles of incor-
poration of the association referred to when presented to you, embodying the
purpose clause aforesaid, and that the fee chargeabhle for filing the same would
be two dollars.

Very truly yours,
Tiyotriy S. HogaN,
Attorney General.



126 SECRETARY OF STATE
459,

CERTIFICATE OF AMENDMENT TO THE ARTICLES OF INCORPORATION
OF THE REPUBLIC ACCIDENT INSURANCE COMPANY-—INCREASE OF
PAR VALUE OF SHARES.

A corporation cannot increase the par value of its shares by amendment to
~ ils articles of incorporation. :
CoLumpus, Oaro, November 10, 1911.

Hox. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio.

Drar Sir:—I beg to acknowledge receipt of your letter of November 3d,
transmitting the proposed certificate of amendment to the articles of incorpora-
tion of the Republic Accident Insurance Company, and requesting my opinion
as to the right of the company to amend its articles of incorporation in the
manner therein set forth. The copy of the amendment set forth in the cer-
tificate is as follows:

“Resolved, That the articles of incorporation of the Republic Acci-
dent Insurance Company be and the same are hereby amended, so as to
change the corporate name from the Republic Accident Insurance Com-
pany to the Republic Casualty Ccmpany, and so as to change the capital
stock from one hundred thousand dollars ($100,000.00) divided into one
thousand (1,000) shares of one hundred ($100.00) dollars each, to one
hundred thousand dollars ($100,000.00) divided into ten thousand ($10,-
000) shares of ten dollars ($10.60) each.”

Insurance companies are not given express power to amend their articles
of incorporation but may exercise this power, of course, under the general law,
section 8719. This section of the General Code provides as follows:

‘“A corporation or°ganized under the general corporation laws of the
state, may amend its articles of incorporation as follows:

1. So as to change its corporate name, but not to one already ap-
propriated, or to one likely to mislead the public.

2. So as to change the place where it is to be located, or its prin-
cipal business transacted. )

3. So as to modify, enlarge or diminish the objects or purpose for
which it was formed.

4. So as to add to them anything omitted from, or which lawfully
might have been provided for originally, in such articles. But the cap-
ital stock of a corporation shall not be increased or diminished, by such
amendment, nor the purpose of its original organization substantially
changed.”

‘While this section does not expressly prohibit a change in the capital stock
by amendment, yet the effect is the same, because section 8719, standing by it-
self, could not have been intended to apply to changes in the capital stock. Such
section is a grant of power and is, therefore, subject to the application of the
rule that the expression of one thing is the exclusion of all others; further-
more, all changes in capital stock which may be made by a general corporation
must be made in the manner provided by sections 8698 to 8700, inclusive, Gen-
eral Code. The changes therein provided for include changes in the par value
of the shares as well as in the total authorized capital stock.
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1 may add that for the reasons heretofore stated, in other opinions to you,
I am of the opinion that all possible changes in the capital stock of an insur-
ance company other than life are provided for by section ¥531.

For all of the foregoing rcasous 1 am of the opinion that a corporation
formed for the purpose of insuring against accident may not change the par
value of the shares of its stock by amendment to the articies of incorporation.

1 may add that the change of names sought to be made by the amendment is
within the power of the corporation and may be accomplished in this way.

Very truly yours,
TimoTHY S. HOGAN,
Attorney QGeneral.

.

197.

CORPORATIONS--ARTICLES OF INCORPORATION—PURPOSE CLAUSE—
RIGHT TO USE NAME WHICH IS MISLEADING.

It is illegal in this state for persons to form an association in the guise of
a corporation *“iot for nrofit”™ when the real object as disclosed by the articles
of incorporation is the promotion of the pecuniary benefit of its members.

2. It is in the discretion of the secretary of state to determine whether 01
not a corporation name is misleading.

CoruvMmnus, Omto, December 20, 1911.

Hox. CuarLEs H. GRAVES, Secretary of State, Columbus, Ohio.
Dear Sik:—I beg to acknowledge receipt of your letter of December 15th,
requesting my opinion as to the legality of the purpose clause of the articles
" of incorporation of the John Robert Crouse Savings & Trust Association sub-
mitled to me therewith, and also as to the right of such corporation to use
the name selected.

In my opinion you may not lawfully file and record the articles of incor-
poration submitted to you for the reason that the purpose clause of the associa-
tion as set forth therein, whether in ilself lawful or unlawful, and whether
single or multifarious, measured by the rule in State ex rel. vs. Taylor, 55 O. S.
67, is clearly for the pecuniary profit of the members thereof. It is not lawful
in'this state for persons to form an association in the guise of a corporation
“not for profit” when the real object of the incorporators, as disclosed by the
articles of incorporation, is the promotion of the welfare of its members by
any form of business enterprise or management which will reap a pecuniary
profit for them. The clause in question expressly states that the welfare of the
members of the association is to be promoted in part by the investment of
money and the disbursement of interest, profits and avails thereof, and by
disposing of the same in part to its members or their legal representatives.

Again, I do not feel that the secretary of state should permit a corporation
of this kind to use the name “Savings and Trust Association.”

The questior: is scarcely one of law inasmuch as under section 8628, General
Code, it is incumbent upon the secretary of state in the exercise of discietionary
power to determine in the first instance whether or not the corporate name
chosen by the signers of articles of incorporation “is likely to mislead the
public as to the nature or purpose of the business its charter authorizes.” The
name “Savings and Trust Association” is one which has a definite significance
in our statute law as referring to a certain class of banking corporations. It
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would seem, therefore, that the use of a name containing the sequence of words
“Savings and Trust Association” by a corporation other than a savings and
trust company would have a tendency to mislead the public as to the nature
of the l)usmess anthorized hy the charter of such corporation.
Yours very truly,
Tnvoray S. HogAN,
Attorney General.

131.
(To the State Registrar of Automobiles)

OFFICES INCOMPATIBLE—STATE REGISTRAR OF AUTOMOBILES AND
CLERK OF COURTS—TEMPORARY AND PERMANENT ABSENCE
DISTINGUISHED.

A holder of the office of clerk of courts of Ashland county who accepts the
position of state registrar of automobdiles cannot retain the former office. The
second position necessitates a pcrmancnt absence from the office of the former
ond as it furthermore demands substantially all of the time and attention of
its incumbent, the occupancy of such position would make impossible the
demand of the law that the clerk of (ozuts be found at all office hours in his
oﬁive

Cor.unnyus, Omio, February 24, 1911,

Hox. JosErmm A. SHEARER, State Registrar Automobiles, Office Secretary of
State, Columbus, Ohio.

Drar Sin:—You inquired of me verbally yesterday as to your right to con-
tinue to hoid the office of clerk of the court of Ashland county, Ohio, which
position you have held for some time. You further informed me that your
term as clerk will expire in August, 1911, and further that you have bheen
appointed to the position of state registrar of automobiles in the office of the
secretary of state, which said latter office is in Columbus, Chio. *1I assume that
the duties of your position as state registrar of automobiles which you are now
occupying requires all of your tlme and requires that you should remain at
Columbus.

I am of opinion that your accepiance of the position of state registrar of
automobiles, and vour being in this city to discharge the duties thereof, and
it being necessary that you remain here for that purpose, works an abandon-
ment, in contemplation of law, of your office as clerk of court of Ashland
. county. The presumption of law is that one elected to an office, such as clerk
of court, may ordinarily be found at the office. True, there are exceptions to
the rule, growing out of temporary absence, sickness or other matters that
customs justify. but it is not the intention of the law that one may accept
another office requiring his presence elsewhere and retain an office in his home
county to be filled by deputies. From what you stated, T take it that you do
not expect to return to Ashland during the term of office for which you were
elected. This is not an instance of temporary absence from Ashland county or
inability for the time being to perform the duties of the-office of clerk of court,
but one wherein you have accepted a permanent appointment in Columbus,
the duties of which will require your whole time and attention, and such a
situation is entirely inconsistent with the proper performance by you of the
duties of clerk of the court of Ashland county.



ANNTUAL REPORT OF THE ATTORNEY GENERAL. 129

Assuming that you desire to retain your present position this department
advises that you tender vour resignation as clerk of the court of Ashland
county. .

This opinion is in harmony with one rendered by my predecessor on April
21, 1910, to Flon. E. B.-Keck, acting mayor of the village of McArthur, Ohio.

Very respectfully,
TixoTHY S. HoGAN,
Attorney General.

P. S. This case is to be distinguished from the Mayor Anderson case é.t
Fostoria in this, that Mayor Anderson’s absence was held by the court to be
but temporary.

A 390.

REGISTRATION OF AUTOMOBILE DEALERS—CERTIFICATES—CHANGE
OF FIRM MEMBERSHIP OR FIRM NAME.

As the object of the registration statutes is to afford a means of identiﬁca-‘
tion. of dealers in motor vehicles, a certificate of registration issued to a firm
no longer applies 1o the remaining memnbers where one member withdraws his
ronnections with the firm.

The same rule applies when a firm remains the same but changes the firm
name.

CoruMBuUs, OxI0, September 23, 1911.

Hox. J. A. SHEARER, Registrar of Automobiles, Columbus, Ohio.
DrarR Sik:—I beg to acknowledge receipt of your request for an opinion
upon the following questions:

“Early in the year we issued to the firm of King-Dillow & Sons,
certificate of registration as dealers, and assigned to them a distinctive
number. Since that time¢ Mr. King has withdrawn from the firm, and
the firm as it is now constituted is known as C. C. Dillow and Son.
Now the question arises can the firm as now constifuted retains the
registration which was issued to King-Dillow & Sons? Would we be
authorized to issue to this firm certified copies of the original registra-
tion number issued to King-Dillow & Sons?

“We also desire your opinion upon the following question:

“A firm which has registered as dealers in * * * had assigned
to them a distinctive number, changes their firm name, but retains all
of the original members of the firm, can they, under the law, operate
under the registration issued in the name of the original firm, and are
we authorized to issue to the firm as now constituted certified copies
of their original registration number?”

Answering your first question [ desire to cite section 6301 of the General
Code, which is as follows:

“A manufacturer or dealer in motor vehicles shall make applica-
tion for the registration, in a like manner, as hereinbefore provided, of
each gasoline, steam, electric or other make of motor vehicle, so manu-
factured or dealt in, and pay a registration fee of ten dollars for each

9—A. G.
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make of motor vehicle nanmied therein, to be determined by the motive
power of such vehicles. - Thereupon the secretary of state shall assign
to each make of motor vehicle therein described a distinctive number
which must be carried and displayed by each motor vehicle of such
make in like manner as provided in this chapter while it is operated
on the public highway until it is sold or let for hire. Such manu-
facturer or dealer, so registering a make of motor vehicle, may procure
certified copies of such registration certificate upon the payment of a
fee of two dollars for each such copy. With each of such certified
copies the secretary of state shall furnish two placards with the same
numbering provided in the original registration certificate.”

It is -apparent from a reading of the above section that it is intended
vrimarily to afford a means of identification of dealers in motor vehicles; and
anything which tends to make identification difficult or uncertain is contrary
{0 the plain purpose of this statute. It is a familiar principal of law that the
withdrawal of a member of a firm ipso facto dissolves the firm, and accordingly
upon the retirement of Mr. King, the firm of King-Dillow & Son ceased to have
a legal existence. The firm of Dillow and Son is a new entity—entirely distinct
from King-Dillow & Son, and a transfer to the above named firm of the
certificates issued in the name of King-Dillow & Son would be misleading to
the public and contrary to the statute. I am, therefore, of the opinion that the
certificate issued to King-Dillow & Son cannot be transferred to the firm of
Dillow and Son.

In answer to your second question 1 beg to say that a change of a firm
name without a change of membership would render identification difficult, if
not impossible. ldentification heing the principal object of the statute, as here-
tofore stated, the transfer of the certificate issued in one firm name to a firm
of a different name, although composed of the same persons as the former,
would be unwarranted. Very truly yours,

TimoTHY S. HoGAw,
Attorney General.

(To the Board of Deputy State Supervisors and Inspectors of Elections)
B 280.

TELEPHONE IN PRIVATE RESIDENCE OF CLERK AND DEPUTY CLERK
OF BOARD OF DEPUTY STATE SUPERVISORS CF ELECTIONS—
ALLOWANCE OF EXPENSE—COUNTY COMMISSIONERS. -

As the cxpense of installing a telephone in the private residence of the
clerk and deputy clerk of the board of deputy state supervisors of elections it
not an erpense whose amount is fired by law or which is authorized to be paid
aut of the county ‘reasury upon voucher of the board, a claiwy for such expense
may not be allowed excepi ubon approval of the county commissioners under
sections 4821 and 24690, Gengral Code.

June 27, 1911.

Hox. W. B. GoNaewer, Deputy Clerk, Board of Depuly State Supervisors and
Inspectors of Elections, Cleveland, Ohio.
Dear Sin:—Under date of May 13th you submitted for my consideration
the following:
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“Acting under authority of section 4821 of the General Code, some
six months ago the board of deputy state supervisors and inspectors
for Cuyahoga county by resolution dulv passed at a regular meeting
of said hoard, anthorized the installation in the homes of the clerk
and deputy clerk of this board and payment therefor by the board
of main line telephones. The hoard took this action with a view to
increasing the efficiency of the office for the reason that the board felt
the business of the office was of such importance as to preclude the use
of party line telephones.

“Several weeks ago when bills for said-services were presented by
the telephone companies, vouchers were forwarded to the county com-
missioners for the payment of the same. The legal adviser of the
county commissioners acting as he said under authority of section
4821 declared the payments to be illegal.

“Will you kindly give us at your early convenience your opinion
of the authority of our board: in this matter, and whether or not the
bills in guestion constitute a legitimate expenditure, and if so, whether
the county commissioners must pay the same?”

Sertion 4821 of thie General Code provides:

“All proper and necessary cxpenses of the board of deputy state
superviscers shall be paid from the county treasury as other county
exrpenses, and the county commissioners shall make the necessary levy
to provide tlerefor. In counties containing annual general registration
cities, sitch expenses shall include expenses duly authorized and
incurred in the investigation and prosecution of offenses against laws
relating to the rvegistration of electors, the right of suffrage and the
conduct of elections.”

Section 4822 of “‘the General Code provides:

“Each deputy state sipervisor shall receive for his services the
sum of three dollars for each election precinct in his respective county,
and the clerk shall receive for his services the sum of four dollars for
each election precinct in his respective county. The compensation so
allowed such officers during any year shall be determined by the number
of precincts in such county at the November election of the next
preceding year. The compensation paid to each of such deputy state
supervisors under this section shall in no case be less than one
hundred dollars each year and the compensation paid to the clerk
shall in no case be less than one hundred and twenty-five dollars each
year. Nuch compensation shall be paid quarterly from the general
revenne fund of the county wupon vouchers of the board, made and
certified by the chief deputy and the clerk thereof. Upon, presentation
of any such voucher, the county auditor shall issue his warrant upon the
county treasurer for the amount thereof, and the treasurer shall pay it.”

Section 4942 of the General Code provides:
“In addition to the compensation provided in section forty-eight

hundred and twenty-two, each deputy state supervisor of elections in
counties containing vities in which registration is requiréd shall
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receive for his services the sum of five dollars for each election
precinet in such city, and the clerk in such counties, in addition to his
compensation so provided, shall receive for his serVvices the sum of
six dollars for each election precinct in such cities. The compensation
so allowed such ofticers during any year shall be determined by the
number of precincts in suech ¢ity at the November election of the next
preceding year. The compensation paid to each such deputy state
supervisor nnder this section shall in no case be less than one hundred
dolars each year and the compensation paid to the clerk under this
section shall in no case be less than one hundred and twenty-five
dollars each year. The additional compensation provided by this
section shall be paid monthly from the city itreasury on warrants
drawn by the city auditor upon rouchers signed by the chief deputy
and clerk of the beard.”

Section 4944 of the General! Code as amended 101 O. L. 344, provides as
follows:

“The registrars of each election precinct in such cities shall be
allowed and paid for their services as registrars four dollars per day
and no more for not more than six days at any one election. 1In regis-
tration cities having a populaticn of three hundred thousand or more
by the last preceding ftederal census, the judges of election, including
the . registrars as judges and the clerks of election, shall each be
allowed and paid ten dollars for each general election and five dollars
for each special cleciion, at which they serve and no more, either from
the city or county. In all other registration cities, the judges of
election, including the registrars as judges and clerks of election,
shall each be allowed and paid five dollars for each election at which
they serve and no more, either from the city or county. No registrar,
judge or clerk shall be entitled to the compensation so fivred except
upon the allowance and order of the board of depuly state supervisors
made at a joint session, cerlifying that each has duly performed his
duty according to law as such, and stating the numbder of days’ service
actually performed by each. fich allowance and order shall be certified
by the chief deputy and clerk- of the board o the cily or county
auditor.”

" Section 4945 of the General Code provides:

“For November elections held in even-numbered years, the county
in which such city is located shall pay the general expenses of such
election other than the expenses of registration. Such allowance and
order of the board for such erpenses and compensation to such judges
and clerks of elections shall be certified by the chief deputy and clerk
to the auditor of such county, who shall issue his warrants wpon the
county treasury for the amounts so certified.”

Section 4946 of the (ieneral Code provides:
“The additional compensation of members of the board of deputy

statc supervisors and of its clerk in such city hereinbefore specified,
the lawful compensation of the deputy clerk and his assistants and all
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registrars of electors in such city, the necessary cost of the registers,
books, blanks, forms, stationery and supplies provided by the board
for the purposes herein authorized, including poll hooks for special
elections, and the cost of the rent. furaishing and supplics for rooms,
hired by the board for its offices. and as places for registration of
electors and the holding of elections in such city, shall be paid by
such city from its general fund. Such espense shall be paid by the
treasurer of such city npon vouchers of the board, certified by its
chief deputy and clerk and the warrant of the ¢ity auditor. Each such
voucher shall specify the actual services rendered, the items of supplies
furnished and the price or rates charged in detail.”

Section 499! of the General Code provides:

“All expenses of primary elections, including cost of supplies for
election precincts and compensation of the members and clerks of
boards of deputy state supervisors, and judges and clerks of election,
shall be paid in the manner now provided by law for the payment of
similar expenses for general clections, and the county commissioners,
township trustees or council of municipal corporations or other taxing
bodies duly authorized, shall make the necessary levies to meet them.”

Section 5052 of the General Code provides:

“All erpenses of printing and distributing ballots, cards of
erplanation to officers of the eleciion and votcrs, blanks, and other
nroper and necessary cxpenses of any general or special election,
including compensation of precinet election officers, shall be paid from the
county treasury, as other county erpenses.”

& * = & L g = % 2 b & * & & % Ed

Section 2460 of the General Code provides in part:

“No claims against the county shall be paid otherwise than upon
the allowance of the county commissioners, upon the warrant of the
county auditor. ercept in those cases in which the amount due is fized
by law. or is anthorized to be fired hy some other person or tridbunal,
in which case it shall Le paid upon the warrant of the county auditor,
upon the proper certificate of the person or tribunal allowing the
claim.”

It is my opinion that in view of the provisions of section 2460 supra that
the county commissioners have the right to exercise supervision over all
expenses incurred by the hoard of deputv state supervisors and inspectors of
elections, except those the amount of which is fixed by law or authorized to be
paid out of the county treasury or city treasury upon voucher of the board of
deputy state supervizors and certified by the chief deputy and clerk of such
board as specially set forth in the various sections of the General Code relating
to board of depuly state supervisors as above enumerated.

Therefore, the expenditure incurred by the hoard of deputy state super-
visors and inspectors of elections for Cuyahoga county in authorizing the
installation of telephones in the homes of the clerk and deputy clerk of the
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said board, not being covered by any of the above sections specifically, the
board of county commissioners have the authority by virtue of section 4821
supra and section 2460 supra to supervise such expenditure. There heing no
provision of law authorizing the installation of telephones in the homes of
the clerk and deputy clerk, I am of the opinion, that the act of the board in
‘authorizing telephones to be so installed is without authority of law, and the
payment therefor would be illegal.

In my interpretation of the statutes 1 am always inclined to liberality- for
the purpose of accomplishing the necessities of the public. On the other’ hand
the public have no right to impose upon the privacy of homes. The imposition
is two-fold: The imposition of the individual upon the public in the way of
graft and dereliction of duty, is treasonable, while the imposition of the public
npon the privacy of the home is unpardonable. A public official that honestly
and conscientiously, and during recognized and reasonable hours, gives his
entire service to the public, owes it to his wife and family to have the privacy
of the home after hours; the obligations are mutual: Those of the public to
the official, and of the official to the public. Recognizing the principle that’
the public has no right to break into the privacy of one’s home, I cannot bring
myself to the conclusion that the public have a right to order a public telephone
in any man’s private home, and therefore, payment for any such telephone
bill is unauthorized.

Very truly yours,
Tivorny S. HoeaN,
Attorney General.
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139,
(To the Auditor of State)

DOW-AIKEN TAX—SOCIAL CLUBS—LIABILITY TO PAY.

A social club or any other club. giving a ball or dance, and selling intoxi-
cating liquors and retaining the receipts. even though they sell the liquors in
a building where a saloonkeeper is properly listed, is amenable under the Dow-
Aiken taz.

CorvMmBUs, OxIo, February 27, 1911.

Hox. E. M. FuLLiNGgroN, Auditor of State, Columbus, Ohio.

Dear Sir:—I am in receipt of your letter of February 16th, together with
letter addressed to you by F. 8. Krug of Cincinnati, Ohio.

You inquire:

“Is a social club or any other club, giving a ball or dance, and
selling intoxicating liquors, and retaining the receipts, in a building
where a saloonkeeper is propcrly listed, amenable under the Dow-Aiken
tax?” -

Mr. Krug states in his letter that under a recent ruling of the United States
revenue office, social clubs giving halls where intoxicating liguors are sold must
take out a revenue license, notwithstanding the fact that a saloonkeeper in the
same building is properly listed in the rivenue office and in the county auditor’s
office. He also states that the county auditor notified a certain social c¢lub in
the city of Cincinnati, Ohio, that their Dow tax was due, and that they refused
to pay the same upon theory that the saloonkeeper renting them the hall,
having a saloon in the same building, and being properly listed in the county,
they were permitted thereby, under his Dow-Aiken tax, to sell liguors.

Section 6071 of the General Code, providing for tax on the liquor business,
reads as follows:

“Upon the business of trafficking in spiritous, vinous, malt or other
intoxicating liquor there shall be assessed yearly, and paid into the
county treasury, as hereinafter provided, by each person, corporation,
or co-partnership engaged therein, and for each place where such
business is carried on by or for such person, corporation, or co-partner-
ship, the sum of one thousand dollars.”

According to the state of facts presented by Mr. Krug, in his letter, it
seems to be admitted that the social club mentioned, sells liqguor, but they claim
to have the right to sell it under the license of the owner of the building, who
has paid his Dow-Aiken tax.

The circuit court of Hamilton county, in the case of the University Club
vs. Frank Ratterman, treasurer, and Fred Raines, auditor, of Hamilton county,
under the following state of facts:

“A bona fide social club, incorporated under the laws of this state,
‘for the promotion’ of higher education, and of social and friendly
relations between its members,” and not for profit, leased a building in
which were reading, dining, sitting and other rooms, and a library,
which was open to the members of said club at all reasonable hours; and
with the funds of said corporation it purchased food, wines, liquors,
and cigars, which during the years 1886 and 1887 were furnished at
such club house, to such members as desired the same, and which were
there used and paid for by the persons receiving the same, at a price
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fixed by the management, so as simply to pay the cost of procuring and
serving them. No dividends or profits can be received by any member,
nor does any officer receive a salary, and the club is not engaged in
any business with a view to profit. During such period by the rules
and regulations of the club, a member was authorized to introduce
strangers baving certain qualifications, who thereupon, for a limited
period, became entitled to the privileges of such club house, and to be
furnished with food, wines, liquors, etc., at the price so fixed as afore-
said—the member introducing such guest being liable for all supplies
furnished him, if not paid for by such guest. During these years this
privilege was occasionally exercised by the members of the club, and
persons so introduced were furnished by the club with wines, liquors
and other supplies, which were paid for by them or the persons intro-
ducing them. .

“Held, That, the furnishing of such wines and liquors so purchased by said
club to its members in this manner was a ‘trafficking in intoxicating
liquors,” within the meaning of Sec. 8, of ‘An act providing against
the evils resulting from the traffic in intoxicating liguors,” passed May
14, 1886 (82 Ohio L. 157),_the same being a sale by said club to its
members, and rendered it liable to assessment under the terms of said
statute, as did also the furnishing of such liquors to the guests of such
club in the manner stated.” '

In the case just quoted, of a bona fide social club which bought liquors for
the use of the club, it was held, under that state of facts that they must pay
their liquor tax.

In the case of Leonard vs. Bowland, treasurer, 4 N. P. (n. 8.), page 577,
it was held that the sale of four bottles of beer which were obtained from the
saloon at fifteen cents per bottle, and sold for one dollar a bottle at the same
place where the seller formerly carried on the business, was “a traffic in intoxi-
cating liquors and would be liable to be assessed under the Aiken law.”

I am therefore of the opinion, that a social club or any other club, giving
a ball or dance, and selling intoxicating liguors and retaining the receipts even
though they sell the liquors in a building where a saloonkeeper is properly
listed, is amenable under the Dow-Aiken tax. Very truly yours,

TIMoTHY S. HOGAN,
Attorney General.

143.

STATE’S LIABILITY FOR RENTAL OF AUTOMOBILE EMPLOYED IN
COLUMBUS STRIKE—FEDERAL OWNERSHIP OF SAID MACHINE.

The state would be justified in paying a reasonable amount to the trustee
thereof for the rent of an automobile used in the Columbus sireet car strike,
and rightly belonging to the federal government.

CorumBUS, Om1o, March 2, 1911.

Hon. E. M. FurLningroxN, Auditor of State, Columbus, Ohio.

DeArR Sir:—Sometime ago you submitted to this department a specific
inquiry relating to the bill submitted by Edward T. Miller, trustee, for rent of
automobile during the Columbus street car strike. You desired advice as to
whether or not this automobile is owned by the state, and if in any case the
state should pay the bill for rental of the machine.
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At the time the question was submitted there was no evidence in this
department hearing upon the question, which is, in the last analysis, a question
of mixed fact and law. Rec:zntly, however, Col. Miller, to whose order as trustee
the voucher is made out, has presented to this department an affidavit setting
forth the facts relating to the car in question, a copy of which affidavit is
attached hereto. It appears therefrom that the fund out of which the auto-
mobile was purchased was derived from the use of a fund appropriated by the
Congress of the United States, and disburs'ed by the assistant quartermaster
general of Ohio, not in his capacity as such, but as United States disbursing
officer and agent of the federal war department. It would seem that the machine
belongs primarily to the federal government. It further appears from the
affidavit that the funds appropriated by the United States government are to
be applied by the disbursing officer in connection with the rifle range at Camp
Perry. It further appears that the purchase of the automobile has been
approved by the federal authorities as an incident to the ‘“‘promotion of small
arms practice” at the rifle range at Camp Perry. It appears that the auto-
mobile so owned and used was brought into service by the direction of the
adjutant general and presumably with the consent of the federal authorities in
the city of Columbus in the summer of 1910.

On all the foregoing facts it appears to me that the adjutant general in
securing the use of this automobile acted precisely as if he had rented a similar
machine from a citizen of Columbus. The automobile is not the property of
the state of Ohio. It belongs to the federal government and is, so to speak,
an appurtenance of Camp Perry as an agency in the promotion of riflle practice
thereat. '

The state of Ohio would be justified in paying a reasonable sum to the
trustee having charge of this automobile for the use of the fund by him to be
disbursed under the direction of the federal government. 1 do not, of course,
pass upon the reasonableness of the amount of the voucher, nor upon any facts
other than thos: apparent upon the face of the affidavit.

-Yours very truly,
Tivmorny S. HotGAN,
Attorney General.

1R7.

REQUISITION FOR FUGITIVE FROM JUSTICE—COST BILL—AUTHORITY
OF OFFICIAL TO ALLOW OR DISALLOW COSTS.

The question of the reasonableness of the expenses of pursuing and bringing
back a fugitive is vested in the county commissioners and their determination
in this respect is conclusive.

The commissioners may or may not, as their discretion dictates, allow the
expenses of a hired assistant to the agent as a necessary erpense, although the
hiring of such assistant is not erpressly authorized by laio.

The auditor of state may disnllow items of cost of extradition iwchich arc
unauthorized by law. Under this rule, while it would be more reasonable to
allow compensation to the agent himself. nevertheless as the law does not
authorize any such compensation to the agent himself, the auditor of state is
vested with the authority to disallow such compensation.

Corurmnus, Oiio, March 21, 1911.

Hox. E. M. FeLLixaroN, dAuditor of State, Columbus, Ohio.
My Dear Sir:—I beg to acknowledge receipt of your letter of March 16th,
submitting cost bill in the case of State vs. Gardner, certified to you from
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1by county for payment under the provisions of the General Code.

You

request my opinion as to the legality of the following items charged therein:

Per diem of agent and assistant................. ... ... .. ... $20 each
Expenses of assistant............. ... ..o $27.11
LY F€0 ottt e e $6.00

The following provisions of the General Code are applicable to the var

questions suggested by these items:

Section 2491: “When any person charged with a felony has fled to
another state, territory or couniry, and the governor has issued a
requisition for such person, or has requested the president of the United
States to issue extradition papers, the commissioners may pay from the
county treasury to the agent designated in such requisition or request
* * o a]] necessary expens:s of pursuing and returning such person
so charged * * =7

Section 13722: “Upon sentence of a person for a felony, the officers,
claiming costs made in the prosecution, shall deliver to the clerk
itemized bills thereof, who shall make and certify, under his hand and
the seal of the court, a complete bill of costs made in such prosecution,
ncluding the sum paid by the county commissioners for the arrest and
return of the convict on the requisition of the governor, or on the
request of the governor to the president of the United States. Such bill
of costs shall be presented by such clerk to the prosecuting attorney,
who shall examine each item therein charged, and certify to it if correct
and legal.”

Section 13724: “If the convict is sentenced to imprisonment in the

. penitentiary or to death, and no property has been levied upon, the

sheriff shall deliver such certified cost-bill, having accredited thereon
the ampunt paid on costs, with the convict, to the warden of the peni-
tentiary.”

Section 13726: “When the clerk certifies on the cost bill that
execution was issued according to, the provisions of this chapter, and
returned by the sheriff ‘No goods, chattels, lands or tenements, found
whereon to levy,’ the warden of the penitentiary shall allow so much
of the cost-bill and charges for transportation as is correct, and certify
such allowance, which shall ‘bz paid by the state.”

Section 13727: “Upon the return of the writ against the convict,

"if an amount of money has not been made sufficient for the payment

fixe

of the costs of conviction, and no additional property is found whereon
to levy, the clerk shall so certify to the auditor of state, under his seal,
with a statement of the total amount of costs, the amount made and the

ious

amount remaining unpaid. Such amount so unpaid as the auditor finds

to be correct, shall be paid by -the state, to the order of such clerk.”

Carefully exa;mi_ging the above quoted sections and construing them
together, I have reached the conclusion that the auditor of state may reject
such items as are found by him to be incorrect in the sense that they are not
authorized by law. Where a specific item is one the amount of which is not
d by law but d:zpends upon extraneous facts, such as the actual incurring of
expenses and the reasonableness of the amount thereof, the auditor’s authority,
under the last of the quoted sections, must be determined by ascertaining
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whether or not the power to pass upon and approve the amount of such charges
is vested in any other officers or board.

With respect to the expense of returning a felon upon requisition, the
authority to pass upon the necessity and reasonableness of items of such expense
is clearly vested in the county commissioners. The auditor of state, then, is
without authority to set aside or in any way modify the allowance of the county
commissioners excepting in particulars in which they have clearly acted beyond
the scope of their jurisdiction. In all other cases the action of the county
commissioners is binding upon the state.

The two items concerning which you speak in this connection are aptly
illustrative of the principle of action embodied in the related statutes. Section
2491 authorizes the commissioners to pay “all necessary expenses of pursuing
and returning™ the person charged with a felony, and by necessary inference the
commissioners are given the authority to pass upon the necessity of a given
item of expense, provided the money expend:d was actually and legally paid
out in pursuance of the purpose authorized. In the case at hand the agent
designated by the governor has paid out $20.00 as compensation of an assistant
employed by him, and the sum of $27.11 as the expenses of such assistant.

It is true that no authority is found in the statute, or in this section for
the employment of an assistant. If an agent, then, employs an assistant, he
clearly does so at his own risk and he is not entitled, as a matter of rights, to
be reimbursed for any outlay he may have made actually or constructively by way
of compensation and expenses of such assistant. When, however, he presents
his itemized statement to the county commissioners and it shows that an
assistant was actually employed, and actually did participate in the return of a
felon, the necessity of such employment must be determined and conclusively
determined by the county commissioncrs. If, in their judgment, the necessity
cxisted and the rate of compensation paid or agreed to be paid by the agent to
the assistant is reasonable and the expenses incurred on his account were
actually paid out, the commissioners clearly have the authority, in my opinion,
to allow such compensation and expenses as ‘“expenses of pursuing and
returning” person so charged. It is not that the commissioners are allowing
compensation and expenses directly to the assistant, the theory of the proceeding
is that they are allowing these items of expense of the agent, and their discretion
in this particular cannot be disturbed.

Under section 13722 the sum paid by the county commissioners must be
included in the cost-bill which is to be paid under certain circumstances by the
auditor state. It thus clearly appears that the finding and judgment of the
commissioners in the matter of such items as above discussed are conclusive.

1t is otherwise, however, with regard to per diem of agents. Section 2491
above quoted authorizes payment of expenses of agents and there is no provision
so far as T have been able to ascertain which authorizes such an agent to
receive any compensation whatever. I am told that it has been the practice
to allow certain compensation to such agents. It is certainly more reasonable
to allow compcnsation to the agent than it is to disallow such compensation,
and allow like compensation to his assistant. We are dealing, however, with
the statutes as we find them, and not as they ought to be, and I am clearly of
the opinion that the county commissioners are without any authority whatever
io allow any pay to the agent designated in the requisition any compensation
for himself. In this particular, then, the auditor of state is clearly vested with
authority to set aside the finding of the county commissioners and disallow
the item.

The foregoing questions have been passed upon by former attorneys general.
1 should be inclined to follow the rulings of my predecessors if they had agreed
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among themselves. However, I find that Hon. James Lawrence, former attorney
general, advised the then auditor of state on June 15, 1885, in his opinion the
county commissioners had authority to allow the agent designated in the
requisition a reasonable compensation for his time and services; while Hon.
Wade H. Ellis, attorney general, advised the prosecuting attorney of Lucas
county, February 12, 1908, that the commissioners were without authority to
allow any per diem compensation to the agent. As above indicated, I prefer
the latter holding. :

With respect to the third item mentioned in your question, I beg to refer
you to the opinion of this department under date of December 14, 1910, in which
it was held that a jury fee of $6.00 may beo taxed as costs in a felony case and
recovered from the defendant, but that such fee may not be included in the bill
of costs which the auditor of state may be obliged to pay. I concur in the
holding of this opinion.

I herewith return the certified cost-bill submitted to me.

Very respectfully yours,
TizrorHy S. HoGAN,
Attorney General.

247.

INSPECTORS OF BUILDING AND LOAN ASSOCIATIONS—OFFICIAL
RESIDENCE—TRAVELING EXPENSES.

As the salaries of inspectors of building and loan associations are not fized
by law, the appropriation items confer ample authority upon the chief inspector
to reimburse his examiners for traveling expenses incurred by them in the
performance of their dulies.

As there is no provision requiring examiners to maintain a permanent ofice
in any particular portion of the state, the chief inspector may assign one as
the official residence of his examiners.

Street car fare to and from the office or residence of an examiner, and the
office of the building and loan association of a designated place of work outside
the examiners’ regular place of 1work, or extra expense may be properly classed
as traveling expenses. So also are any extra expénses incurred while absent from
his home city on official business. :

CorumBus, OHlo, May 8, 1911.

Hox. BE. M. FuLLizeros, Auditor of State, Columbus, Ohio.

DEAR Sik:~I1 beg to acknowledge receipt of your letter of May 5, requesting
my opinion upon the following questions:

“Should inspectors of building and loan associations be allowed
expenses for street car fare, hotel and meals while making inspections
in the city where they reside? .

“Providing an inspector whose residence is in another city Dbe
assigned to inspect an association in Columbus, should he be entitled to
living expenses while engaged in that work?

“What should be considered as an inspector’s official residence?”

I have carefully examined the provisions of the General Code relating to
the Bureau of Building and Loan Associations, sections 674 to 695, inclusive,
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and find therein nothing relating in any way to the official residence, or the
right to reimbursement of the examiners of that bureau. The right to appoint
examiners is conferred by section 676.

1 find, by examining the appropriation laws passed by the recent
sessions of the general assembly, that it is customary to provide an appropriation
for traveling expenses of these examiners, as well as to provide for their
salaries. Inasmuch as the salaries of these examiners are not fixed by perma-
nent law, I am of the opinion that such appropriation items confer ample
authority upon the chief inspector to reimburse his examiners for “traveling
expenses” incnrred by them in the performance of their duties.

The exact duties of the examiners are not prescribed by law except in
so far as section 684 may be regarded as prescribing them. This section pro-
vides that:

“At least once each year the inspector of building and loan
association shall make an examination into the affairs of each such
association, or cause it to be made by a person appointed hy him for
that purpose.”

While therefore, the general duty of the examiners is to examine building
and loan associations, the particular dutics are such as may be prescribed by
the chief inspector of building and loan associations.

It follows, therefore, that the orders of the chief inspector of building and
loan associations are sufficient to authorize an examiner in his department to
incur an item of “traveling” expenses. It follows also that inasmuch as there
is no provision requiring examiners to maintain a permanent office in a
particular portion of the state, the orders of the inspector in this respect are
also conclusive, that is to say, should the inspector assign one of his examiners,
say to the city of Cincinnati and direct him to maintain permanent headquarters
there, that city would become the official residence of such examiner, otherwise
the examiner’s official residence would be the same as his domicile.

Regarding your first two questions, T may .be permitted to observe they are
rather questions of fact than of law. An inspeclor who is making an examina-
tion in the city in which he resides, is not “traveling” when so doing, except in
going to and from the office of the huilding and loan association of which he
i3 examiner. It is not necessary for him to procure his meals at a hotel nor
secure lodging other than that-provided in his own residence. Such items
are not properly payable as ‘‘traveling expenses.” On the hand, street car
fare necessarily expended in visiting the office of such building and loan
association might properly, in my opinion, be regarded as such “traveling
expenses.” I do not mean it to be understood that any officers having a
regular office is entitled to his street car fare from his home to his office, but
outside of this any extra expense to which he is put in the discharge of his
duties in the way of traveling, whether on the street cars or railroad, are
properly expenses that the public shouid pay.

When an inspector is assigned to.inspect an association in a city other
than that of his residence, whether that city be the capital of the state or
not, all expenses incurred by him while absent from his home are, in my
opinion, “traveling expenses.” The fact that the principal office of the bureau
is in Columbus does not, in my opinion, make it the residence of all the members
of the department. - Very respectfully yours,

" Tnotay S. HoGAN,
Attorney General.
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BUILDING AND LOAN EXAMINERS—COMPENSATION— OFFICIAL RESI-
DENCE—ALLOWANCE OF TRAVELING EXPENSES—CONTROL OF
CHIEF INSPECTOR.

The appropriation items made by the general assembly for the reimbdurse-
ment of examiners of building and loan associations, confer ample authority
upon the chief inspector to allow traveling erpenses.

The official residence of the eraminers is ¢ matter within the control of
the chief inspector.

The question of traveling expenses is one of fact, and they might be
justified in the home city of the examiner under circumstances when they are
incurred outside of the ordinary crpenses of his living routine when incurred
as an incident to his official duties.

Coruarrus, OHTO, May 8, 1911.

Hox. E. M. FULfJNGTON, Auditor of State, Columbus, Ohio.
Dear Sir:—I beg to acknowledge receipt of your letter of May 5th,
requesting my opinion upon the following questions:

“Shonld inspectors of building and loan associations be allowed
expenses for ¢treet car fare, hotel and meals while making inspections
in the city where they reside?

“Providing an inspector whose residence is in another city be
assigned to inspéct an association in Columbus, should he be entitled
to living expenses while engaged in that work?

“What should he considered as an inspector’s official residence?”

I have carefully examined the provisions of the General Code relating to
the bureau of building and loan associations, sections 674 to 695, inclusive,
and find therein nothing relating in any way to the official residence or the
right to reimbursement of the examiners of that burcau. The right to appoint
oxaminers is conferred by section 676.

I find, by examining the appropriation laws passed by the recent sessions
of the general assembly, that it is customary to provide for their salaries.
Inasmuch as the salaries of these examiners are not fixed by permanent law,
I am of the opinion that such appropriation items confer ample authority upon
the chief inspector to reimburse his examiners for “traveling expenses” incurred
by them in the performance of their dufies.

The exact duties of the examiners are not prescribed by law except in so
far as section 684 may be regarded as prescribing them. This section provides
that:

“At least once each year the inspector of building and loan associa-
tions shall maike an examination into the affairs of each such association,
or cause it to be made by a person appointed by him for that purpose.”

‘While, therefore, the general duty of the examiners is to examine- building
and loan associations, the particular duties are such as may be prescrlbed by
the chief inspector of bul]dm~ and loan associations.

It follows, therefore, that the orders of the chief inspector of building
and loan associations are sufficient to authorize an examiner in his department
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to incur an item of “traveling” expenses. It follows also that inasmuch as
there is no provisior reguiring examiners to maintain a permanent office in
a particular portion of the state, the orders of the inspector in this respect
are also conclusive, that is to say, should the inspector assign one of his exam-
iners, say to the city of Cinciunati and direct him to maintain permanent head-
aunarters there, that city would hecome the official residence of such examiner,
ntherwise the examiner’s official residence would be the same as his domicile.

Regarding your first two questions, I may be permitted to observe they are
rather questions of fact than of law. An inspector who is making an examina-
tion in the city i which he resides, is not “traveling” when so doing, except
in going to and fron: the office of the building and loan association of which
he is examiner. It is not necessary for him to procure his meals at a hotel
nor secure lodging other than that provided in his own residence. Such items
are not properly payahie as ‘“‘traveling expenses.” On the other hand, street
car fare necessarily expended in visiting the office of such building and loan
assoriationn might properly, in my opinion, be regarded as such “traveling
cxpenses.” I do not mean it to be understood that any officer having a regular
nffice is entitled Lo his street car fare from his home to his office, but outside
of this any extra expenses to which he is put in the discharge of his duties in
the way of traveling, whether on the street cars or railroad, are properly
expenses that the public should pay.

When an inspector is assigned to inspect an association in a city other
than that of his residence, whether that city be the eapital of the state or not,
all expenses incurred by him while absent from his home are, in my opinion,
“traveling expenses.” The fact that the principal office of the bureau is in
Columbus does not, in my opinion, make it the residence of all the members
of the department,

Very respectfully yours,
TiyMorHY S. HoGAN,
Attorney General.

o
=2}
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CONSTITUTIONALITY OF SENATE BILL NO. 40 PROVIDING FOR THE
PAYMENT OF MILEAGE TO EMPLOYES OF THE GENERAL ASSEMBLY
—NECESSITY FOR APPROPRIATION FUND-—POWERS OF SINGLE
BRANCH OF THE GENERAIL ASSEMBLY—PRE-EXISTING LAW.

As there is no appropriation fund providing for the payment of railroad
fare to officers of the Senate, a resolution passed by that body authorizing such
payment is in conflict with article 2, section 22, of Lthe constitution of Ohio.

Even if such a fund existed a single branch of the assembly could not
provide for such campensation out of the same, unless the services were provided
for by a pre-existing law, or unless a provision making the allowance be ratified
by two-thirds of the members clected to each branch of the general assembly.

CortMmscs, Onio, June 2, 1911.

Hox. E. M. FrLLiNeToN, Auditor of State, Columbus, Ohio.

Drar Sir:—You request my opinion as to whether or not, you, as auditor
of state, can legally issue warrants upon the state treasurer in favor of the
officers and employes of the state senate of Ohio for the aggregate amount of
railroad fare to and from their respective homes and the capitol, on the basis
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of two trips per month, from January 2, 1911, to date of sine die adjournment
of the 79th general assembly, as provided in senate resolution No. 40, a copy of
which was submitted to me with your request for my opinion. Said senate
resolution No. 40 provided as follows:

“WHEREAS, the General Code does not provide for the allowance of
ralroad fare to officers and employves of the general assembly, and

“WHEREAS, it is but just and right that an allowance for same be
made;

“Therefore, be it resolved:

“Section 1. That officers and employes of the senate be paid the
amounts hereinafter stated, the same to represent the aggregate amount
of railroad fare to and from their homes and the capitol, on the basis
of two trips per month, from January 2, 1911, to date of sine die
adjournment of the general assembly, and that the auditor of state be,
and is hereby directed to draw his warrant on the state treasurer for
the amounts hereinafter set out, and in the name of each officer and
employe or their authorized agent, the said amounts to be paid out of
the legislative fund.” _

(Followed by the names of the respective officers and employes of
the senate, and the amount to be paid to each.)

The only legislative fund in existence is that which was created by house
Lill No. 105, entitled “An act to make sundry appropriations.” Said act pro-
vided as follows: ’

“Be it enacted by the general assembly of the state of Ohio;

“Section 1. That there be and is hereby appropriated from any
moneys in the state treasury to the credit of the general revenue fund,
and not otherwise appropriated, the sum of $250,000 for salaries and
mileage of members, per diem of clerks, sergeants at arms, and other
officers and employes of the general assembly; $5,000 for contingent
expenses of the house.”

This bill was passed January 26, 1911, and approved by the governor on
February 6, 1911. The said act specifically provided and appropriated said sums
therein stated, for specific purposes, as follows:

Salaries and mileage of members.

Per diem of clerks.

Sergeants at arms.

Other officers of the general assembly.
$5,000 for contingent expenses of the house.

Section. 22 of article II of the donstitution of Ohio provides that,

“No money shall be drawn from the treasury, except in pursuance
of a specific appropriation, made by law; and no appropriation shall be
made for a longer term than two years.”

The appropriation act, House Bill No. 105, above referred to, does not
appropriate or provide any specific fund for the payment of mileage or railroad
fare for the officers and employes of the senate, and makes no provision for a
contingent fund for the state senate.
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The supreme court of Ohio, in the case of State ex. rel, George L. Riley,
vs. John F. Oglevee, Auditor of State, 36 O. S. at page 324 held that,

“Neither branch of the general assembly can alone appropriate
money from the treasury; but where a fund is provided by law for the
contingent expenses of either branch, the disbursement of the fund for
such purposes is subject to the control of such branch.”

The said Senate Resolution No. 40, above referred to, having provided that
said amounts be paid out of the legislative fund, is not specific enough or
sufficient to meet the requirements of the law as to moneys being paid from
the treasury, as provided by said section 22 of article II of the constitution.

The suprem: court of our state in the case of State of Ohio, ex. rel. Field,
el al, vs. Williams, Auditor of State, 34 O. S. 218, held that,

“A single branch of the general assembly cannot, by resolution,
allow compensation for extra services performed by its sergeants at
arms, such compensation being inhibited by section 29, drticle II, of the
constitution, unless the services were provided for by pre-existing law,
or the allowance be ratified by two-thirds of the members elected to
cach branch of the general assembly.”

The railroad fare or mileage sought to be paid to the officers and employes
of the senate by said Senate Resolution No. 40, aforesaid, was not provided for
by pre-existing law, and said resolution having been passed by the senate only,
even were there a specific fund known as the “legislative fund” as set forth
in said resolution, from which to pay said mileage aforesaid, unless ratified by
two-thirds of the members elected to each branch of the general assembly, would
under said decision of the supreme court nevertheless he illegal and you would
be unauthorized to issue a warrant upon the treasurer for the payment of
the same.

In view of the decisions of the supreme courtf, above quoted, and of section
22 of article II of the constitution, T am of the opinion that you are without
legal authority to issue warrants tc said officers and employes of the state
senate, as provided by said Senate Resolution No. 40.

Very truly yours,
TroTHY S. HOGAN,
Attorney General.

A 274,

INVENTORY OF STATE LIBRARY BY AUDITOR OF STATE—NO NECES-
SITY TO LIST EACH BOOK SEPARATELY.

The provisions of section 273-1 with reference to taking of inventories of
departments upon the retirement of their respective heads is satisfied in the
case of the statc library inventory by such an eramination as will substantially
show that ail volumes are on hand.. It is not necessarily required that every
book be listed separately.

CoLvwmprs, Omio, June 24, 1911.
Auditor of State. Coluinbus, Olio.
GrNTrEMEN :—Under date of June 19th you state:

“In making the inventory of the state lihrary provided under this
act, is it necessary to list each book separately, indicating the name,

10--A. G,
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subject, etc., or is it in compliance with the law to count or otherwise
determine the number of volumes on file in the library, and depend
upon the record of the librarian for the number of volumes in circula-
tion? We are informed that there are, approximately 145,000 volumes
in this library, a great number of which are always in circulation,
thereby rendering if impossible to at any time find all the volumes in
place in the library. You can readily see the enormity of this under-
taking, if, under the provision of this law, it is necessary for ou

examiners to handle and list 145,000 volumes.” :

you call my attention to section 273-1 of the General Code found in

0. L. 213.

Section 273-1 provides as follows:

“The auditor of state, not more than twenty days nor less than ten
days prior to the expiration of the term of office of anv state official,
who is the head of a department, shall send an accountant to the office
of such' retiring official for the purpose of making an inventory of all
properties, supplies, furniture, credits and moneys, aud any other
thing belonging to the state, which it shall he the duty of such retiring
official fo turn over to his successor in office, or pay into the state
treasury, and when such inventory has been made, such said accountant
shall prepare a schedule thereof, and sign the same as such state
accountant; one copy of which shall be delivered to such retiring state
official, one copy thereof, to his successors in office, and one copy
thereof to be filed "with the governor, one copy thereof to be filed with
the auditor of state, and one copy thereof to he filed with the attorney
general.” ’

101

Tt is my opinion that the meaning of the ahove section is that the auditor
of state shall make such inventory of the property belonging to the office of
the retiring state officials as wili satisfy him that the property belonging to
that department is to be found there, and ‘that he should make such a list
thereof as will show that to be a fact.

I do not believe that it is necessary to make a complete catalogue of

the

state library providing he can he satisfied without going to the time and
expense of so doing that the number of volumes are on file in the library.

Yours truly,
TiMoTHY S. HOGAN,
Attorney General.
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2917.

DOW-AIKEN TAX—INTOXICATING LIQUORS—THE EFFECT OF REMOVAL
OF BUSINESS UPON AIKEN TAX.

A person engaged in the traffic of intoxicating liquors who discontinues
business in one place, and opens in another will be tared $1,000.00 under section
6071, General Code, upon each place of business, uniess under section 6074 he be
allowed a refunding order from the county auditor upon discontinuance of busi-
ness in place No. 1. .

Cor.unsus, Onio, July 17, 1911.

Hox. BE. M. Furuincrox, Auditor of State, Columbus, Ohio.
DeAR Sik:—1I1 beg to acknowledge receipt of your letter of May 5, 1911, in
which you ask this department for a written opinion upon the following question:

“Can a person engage in the traffic of intoxicating liquors, who has
paid the tax imposed by titie II, ‘Police Regulations,” chapter XV,
‘Intoxicating IL.iquors,” General Code, commonly known as the Aiken law,
during the fiscal year change the location of his business and continue
the traffic without again paying said tax?”

In consideration of this question in the light of section 6071, General Code,
I will not stop to consider or discuss the legislation and judicial decisions
treating upon the question as to whether the assessment of $1,000 upon the
business of trafficking in spiritous, vinous, malt or other intoxicating liquors
is a tax or a license.

Section 6071 of the General Code provides as follows:

“Upon the business of trafficking in spiritous, vinous, malt or other
intoxicating liquor, there shall be assessed yearly, and paid into the
county treasury, as hereinafter provided, by each person, corporation
or co-partnership engaged therein, and for each place where such
business is carried on by or for such person, corporation or co-partner-
ship, the sum of one thousand dollars.”

Section 6081 of the General Code provides that an accurate description of
the premises where the liguor business is conducted, and the name of the
owner of the premises in which the business is carried on, must be furnished
the county auditor.

Section 6080 of the General Code provides that in case of failure to collect
the amount due under section 6071, the county auditor shall place the amount
due and unpaid upon the tax duplicate against the real estate in which such
traffic is carried on, and it shall be collected as other taxes and assessments.

By the terms of sections 6071, 6080 and 6081 General Code, it was plainly
the intent of the legislature to make an assessment of $1,000 on each place
where the business is carried on by anyv person, corporation or co-partnership,
and the assessment is made a lien upon the particular place where the business
is conducted, whether owned by the party carrying on the business or not.

Section 6074 General Code provides as follows:

“When a person, company, corporation or co-partnership, engaged
in such bhusiness, has been assessed and has paid the full amount of
such assessment and afteward discontinues such business, the county
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auditor. upon being satisfied thereof, shall issue to such person, corpora-
tion or co-partnership a refunding order for a proportionate amount of
such assessment so paid, but the amount of such assessment so retained
shall not be less than two hundred dollars unless such discontinuance
of business has been caused by an election under a local option law or
a lawful finding of a mayor or judge on a petition filed in a residence
district as provided in this chapter, in which case the proportionate
amount of such tax shall be refunded in full.”

This section provides a method whereby any person, corporation or co-part-
nership that desire to change their place of business or discontinue it in such
place, may secure a refunder of the assessment paid under section 6071 General
Code.

Since the statute makes an assessment against the business of trafficking in
intoxicating liquors for each place where such business is carried on and pro-
vides for a refunder in case any person, corporation or co-partnership desires
to make a change in the location of its business or quit the business, I am of
the opinion that the assessment having been paid by a particular person, corpora-
tion or co-partnership upon the business of trafficking in spiritous, vinous or
other intoxicating liquors, for a particular place, there can be no change in
location of the business except by taking out a refunding order as provided by
section 6074, and payment of a new assessment under section 6071.

Respectfully,
Timvority S. Hocax,
Attorney General.

314.

TAX COMMISSION—CONSTITUTIONALITY OF SECTION 128 OF THE
HOLLINGER BILL—APPROPRIATION LAW MUST BE SPECIFIC—
REPAYMENT OF EXCESS TAXES.

That part of section 128 of the Hollinger bill which provides for an appro-
priation for an amount equal to such tax as the taxr commission shall find ta
have been overpaid is in. conflict with article 2. section 22 of the constitution
of Ohio, because it is not specific and not limited to two years.

Coruvanpus, OH1o, August 4, 1911.

Hox. E. M. FuLLixerox, Auditor of State, Columbus, Ohio.
Dear Sir:—I beg to acknowledge receipt of your letter of July 27th, sub-
mitting for my opinion thercon the following question:

“Pursuant to the provisions of section 128 of House Bill No. 491,
passed May 31, 1911,the tax commission of Ohio has made a finding in
favor of the above company of an amount of corporation tax that appears
to have been overpaid, due the state, and have directed the auditor of
state to draw his warrant on the treasurer of state in favor of said
company for the amount of such taxes so erroneously paid.

“There is no question in my mind as to the authority of the tax
commission to make such review and correction, and to direct me, as
auditor of state, to draw warrant on the treasury. There is some
question in my mind as to whether the appropriation made in section
128 is suffictently specific to comply with the requirements of article
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II, section 22, of the constitution. The last paragraph of section 128 of
the act referred to reads as follows:

“‘The county treasurer or the treasurer of state, as the case may
be, shall pay such warrant, and there is hereby appropriated from the
general revenue fund of any such county and from the general revenue
fund of the state not otherwise appropriated such amount as may bhe
nec.ssary to pay such warrant.

“Heretofore, in similar instances, the attorney genral has held that
an appropriation, to be available, must be for a specific amount. I have
no desire to withhold the payment of this tax, which has been
erroneously paid by the claimants, and to which they are evidently
entitled, but in view of former decisions on such matters, I desire your
opinion as to whether the appropriation provided for in section 128 is
sufficient for the treasurer to honor the warrant of the auditor of state.”

Section 128 of the Hollinger bill, so calied, being the act passed May 31,
1911, provides in part as follows:

“In case any such bank, public utility or corporation has paid the
tax or fee assessed against it under mistake, and such mistake is
corrected by the commission * * * go that the amount due from
such bank, public utility or corporation * * * {s less than the
amount paid, the * * * auditor of state * * * ghall upon
certificate of such correction * * * draw his warrant on the
treasurer in tavor of the bank, public utility or corporation for the
amount so erroneously paid by it. ® # * the treasurer of state
* * % ghall pay such warrant; and there is hereby appropriated from
the general revenue fund of the state, not otherwise appropriated, such
amount as may be necessary to pay such warrants.” .

Are these provisions constitntional? This section is permanent in its effect;
that is to say, will remain the law until it is amended or repealed, unless it
conflicts with the constitution. The amount sought to be appropriated is unde-
termined.

The constitution of the state, section 22 or article II, provides:

“No money shall be drawn from the treasury except in pursuance
of a specific appropriation made by law; and no appropriation shall be
made for a longer period than two years.”

The appropriation attempted to be made by section 128 as above quoted, is
not specific. Furthermore, it is attempted to he made for a longer period
than two years. For both of these r.asons, section 128 of the Hollinger bill
insofar as it seeks to authorize the auditor of state and the treasurer of state
by their joint action to draw money from the treasury of the state is in my
judgment unconstitutional.

1 decm it proper to state that the infirmity of the section in this particular
does not, in my opinion, affect the remaining provisions of the section itself, or
of the act in general. I may also state the only relief which can be constitu-
tionally accorded to a public utility or corporation which has erroneously paid
an excessive sum of money into the state treasury, is through the legislature
by means of a specifle appropriation for that purpose.

Very truly yours,
Tivorny S. HogaNx,
Attorney General.
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DOW-AIKEN TAX—ASSESSMENT IN DRY TERRITORY-—DISCRETION OF
AUDITOR IN ALLOWING REFUNDER.

Section 6074, General Code, providing a tar of $1,000.00 upon the business
of trafiicking in intozicating liquors applies as well to dry as to wet territory.

Under section 6089 such assessment in dry territory must carry with it a
penalty of twenty per cent., and not unlil all of this has been paid in, can the
“quditor consider a refunding order.

The allowance of the refunding order is entirely at the discretion of thg
auditor, and he may take into consideration all surrounding facts and circum-
stances. ’

It is not for the court to restrain the treasurer from collecting such taxes
nor has the court anything to do with the discretion of the county auditor in
allowing a refunder.

Cor.unmgpus, OmIo, August 9, 1911.
Hox. E. M. FurrinagToN, Auditor of State, Columbus, Ohio.
Dear Sir:—I am in receipt of your favor of August 7th, wherein you state:

“I hereby request your written opinion as to the provision of section
6074, General Code, so far as the same relates to the duties of county
auditors in the matter of refunding liquor tax assessments.

“Does this apply to assessments in what is known as ‘dry’ as well
‘wet’ counties?”

Section 6074 of the General Code provides:

“When a person, company, corporation or co-partnership, engaged
in such business, has been assessed and has paid the full amount of
such assessment and afterward discontinues such husiness, the county
auditor, upon being satisfied thereof, shall issue to such person, corpora-
tion or co-partnership, a refunding order for a proportionate amount of
such assessment so paid, but the amount of such assessment so retained,
shall not be less than two hundred dollars unless such discontinuance
of “business has been caused by an election under a local option law
or a lawful finding of a mayor or judge on a petition filed in a residence
district as provided in this chapter, in which case the proportionate
amount of such tax shall be refunded in full.”

This section is one of the sections relating to the taxation upon the business
of the liquor traffic in this state, which law is included between sections 6071
and 6096 inclusive, and is familiarly known as the “Aiken tax.”

The supreme court of Ohio in the recent cases familiarly known as the
Newark liquor tax cases, has declared that the Aiken law tax operates uniformly
throughout the state, that is, in what is known as “dry” as well as in “wet”
territory, and that insofar as the assessments under such law are made, the
law does not take cognizance of whether the party against whom the assessment
is levied is within prohibited territory or not. Such being the rulings of the
supreme court, it seems to me that insofar as the question of taxation of liquor
business is concerned, the question of the legality or illegality of such business
iz not to be considered.
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I am, therefore, of the opinion that the entire Aiken law tax and all the
provisions thereof operate within “dry” territory as well as “wet” territory,
and that it is no concern of the state in assessing such business whether it is
assessed in “wet” or “dry” territory.

Such being my view, I am of the opinion that section 6074 applies to
assessments in “dry” counties as well as in “wet.”” To hold otherwise, would
be to hold that although the Aiken law tax operates in each and every part
of the state, and consequently, the state does not take into consideration whether
or not the business of trafficking in liquor is prohibited, yet that certain sections
of such statutes do not so operate. As far as the Aiken law tax is concerned,
L can see no distinction in the matter of allowing refunders between the failure
of a party engaged in the liquor business in the territory in which it is not
prohibited to make due returns under the law and the failure to make returns by a
party who is carrying on such business in territory wherein the traffic is
prohibited.

Replying further to your inqury as to the duties of the county auditor in
the matter of refunding liquor tax assessments, [ invite your attention again to
section 6074, quoted in the first part of this opinion, and its requirements in
brief are: !

“When a person * * * engaged in such business has been
assessed and has paid the full amount of such assessment, and after-
wards discontinues such business, the county auditor, upon being
satisfied thereof shall issue * #* * g refunding order * * * fora
proportionate amount of such assessments so paid, but the amount of
such assessment so retained, shall not be less than two hundred
dollars * * *”

This is all of said section that need be considered in answering your inquiry.
From these provisions, it is plain that hefore a refunding order can be issued
in any case, the full amount of the assessments must be paid into the treasury,
and the auditor, nor anyone else could make a refunder or issue a refunding
order until the entire assessment has been paid. Where the assessment, which
in “dry territory under section 6089 must carry with it a penalty of twenty
per cent. has been paid into the treasury by the person assessed, and not until
then, the auditor may consider an application for a refunding order; it will be
observed, under the provisions of section 6074, the matter as to whether or not
a refunding order shall be issued is left entirely to the discretion of the auditor.
The person applying for such refunding order must satisfy the auditor that he
has discontinued such business, and it seems to me that under this section the
auditor in satisfying himself whether the applicant has actually discontinued
such business, may take into consideration such facts as in his judgment may
enlighten him on this question. To consider the character of the applicant, his
previous reputation, whether or not he has hefore violated the liquor laws, the
circumstances surrounding the premises which he occupies and upon which
said business hias been carried on, unless all the paraphernalia usually found
about a saloon or about a place where intoxicating liquors are sold lawfully or
unlawfully, is removed or disposed of or destroyed, it might well be doubted
if the applicant were making the application in good faith.

It seems to me further, that there are so many facts and circumstances
which an auditor in satifying himself upon this question, might take into con-
sideration that it would be impossible to enumerate or call attention to all of
them, and that, therefore, as the decision of the matter is within the discretion
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of the auditor the means by which he may reach his decision must necessarily
be held to be within his discretion also, and it may well be said that in satis-
fying himself upon such gquestion, he may not act as judges frequently do, when
called upon to pass sentence on a person convicted of crimce. That is, make
such outside investigation personally or otherwise as may tend to throw light
upon the matter under consideration.

I wish further to call your attention to the fact that section 6090 of the
General Code provides that ten per cent. of the penalty imposed by section 6089
upon pesons certified to the auditor of state as trafficking in intoxicating’
liquors by the dairy and food commissioner under section 6087 et seq., shall be
set apart and paid into the state. treasury, and that the remainder shall be
distributed as provided in section 6093.

It will be kept in mind that the Aiken law and the Rose law are not the
same. The one recognizes the right to sell liquor in any part of the state upon
paying tax upon the liquor business; the other recognizes the right of the people
to vote the ligquor businéss out of existence in a given county. The former,
under the decision of the supreme court, provides for the enforcement of the
collection of taxes without reference as to whether the territory is wet or dry;
it provides that upon the business of trafficking in spiritous, vinous, malt or
other intoxicating ligquor, there shall be assessed yearly and paid into the county
treasury as provided in sections subsequent to section 6071 by each person,
corporation or co-partnership, engaged therein and in each place where such
business is carried on by such person, corporation or co-partnership, the sum
of $1,000.00.

Section 6074 provides that:

“When a person, company, corporation or co-partnership engaged in
such business, has been assessed and has paid the full amount of such
assessment and afterward discontinues such business, the county auditor,
upon being satisfied thereof, shall issue to such person, company,
corporation or co-partnership a refunding order for a proportionate
amount of such assessment so paid.”

I see no reason for reading into the statutes the idea of voluntary payment.
The court, in my judgment, has nothing whatever to do with the whole con-
troversy except in so far as its aid is necessary to enforce the collection of the
assessment.

I have no hesitancy in saying that the action of Judge Nicholas in refusing
& restraining order upon the treasurer of Coshocton county is correct. It is
not for the court to restrain the treasurer from collecting such taxes, and that
distinguished jurist is undoubtedly right upon the question. On the other hand,
the court hias nothing to do with the discretion of the county auditor in allowing
a refunder.

Suppose a man sold one drink of whiskey, and as a consequence was com-
pelled to pay the Aiken-Dow tax; that within a month after such payment he
was Kkilled; that all of this occurred within three months, could it be claimed
for a moment that the state of Ohio is not to refund to his estate for the nine
months that he is out of business? I cannot conceive of an interpretation that
would forbid this refunder. The object of the refunder is perfectly apparent.
The state of Ohio does not desire to collect taxes on a traffic not in existence.
The penalties provided are ample to mset all of the trouble arising from having
to go to court to enforce collection. To my mind, the letter of the law, the
spirit of the law and common honesty suggest the giving of the county auditor
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discretion to make a refunder. On the other hand, the auditor should be quite
sure that no refunder should be issued to one except a person who has beyond
doubt discontinued business. The latter is sufficient protection to the public—
the former is common honesty to b2 practiced by the state.
Very truly yours,
TimMorHY S. HoGAXN,
Attorney General.

324,

APPROPRIATIONS—PERRY CENTENNIAL AND PERRY MEMORIAL BUILD-
ING—LEGISLATIVE INTENT.

The Perry Centennial appropriation bills of 1911 and 1912 express clear and
specific intents of their own and therefore are free and independent of, and nol
to be governed or restricted by the Perry Centennial appropriation bills passed
May 9, 1910. '

CoLuamnus, Ouro, August 15, 1911,

Hox. E. M. FuLLixGroN, Auditor of State, Columbus, Ohio.

DEaR Sir:—The answer to your communication of July 28th, in regard to
the appropriations for the Perry Victory Centennial Commission of Ohio has been
unavoidably delayed until this time. Your letter in regard to this matter is as
follows:

“There was appropriated in the general appropriation bill for 1911,
$25,000 for ‘expenses Perry memorial and centennial celebration.” The
question arises as to whether any part of this appropriation can b2
used by the Perry’s Victory Centennial Commission for the expenses of
the members of the commission and any other necessary expenditures
that they mnay have made in carrying out the provisions of the act of May
9, 1910, page 176, vol. 101, O. L. There would he no question in my mind
but that this appropriation could he used for such exp:nses were it not
for the preamble to the act referred to, which clearly indicates the
intention of the general assembly that a total sum of $75,000 should be
apppropriated in the aid of the erection of a permanent memorial
building. Twenty-five thousand dollars of this amount was appropriated
(page 176, 101 O. L.) in 1910, ‘solely toward the erection of the said
memorial building on Put-in-Bay island.” In addition, on the same page,
is appropriated the sum of $5,000 for the use of the commission for its
actual and necessary expenses. The gencral appropriation bill of 1911
carried an item for the commission of $25,000 for ‘expenses Perry
memorial and centennial celebration.” The appropriation bhill of 1912
carried an item of $20.900 for the same purpose.

‘T would he pleased to have your wrilten opinion as to whether it
was th= intention of the legislature that these two columns, namely,
$25,000 in 1911 and $20,000 in 1912, should be used solely for the purpose
of the erection of a memorial building on Put-in-Bay Island, as was the
$25,000 appropriated in 1910, or if any part of thz appropriations of 1911
and 1912 can be used by the Perry’s Victory Memorial Commission for the
expenses of the members, and salaries of secretary or other employes
of the commission.”

The act of April 26, 1910, making the first appropriation for this centennial
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and memorial is found in 101 O. L., page 175. The preamble to this act is quite
lengthy, but it seems necessary, in order to arrive at the intention of the
legislature, to set it out in full. The act is entitled:

“An act making an appropriation in behalf of a Perry’s viectory
centennial celebration and the erection of a permanent memorial on
Put-in-Bay Island during the year 1913 in commemoration of the 100th
anniversary of the battle of Lake Erie and of General William Henry
Harrison’s northwestern campaign in the War of 1812.”

and the preamble is as follows:

“WHEREAS, The state of Ohio by joint resolution of the general
assembly, passed February 28, 1908, authorized its governor to appoint,
and in pursuance thereof he did appoint, five commissioners to prepare
and carry out plans for a Perry’s victory centennial to be held during
the year 1913 on Put-in-Bay Island, Lake Erie, state of Ohio, in com-
memoration of the 100th anniversary of the battle of Lake Erie, fought
and won off that island in Liake Erie, September 10, 1813, the primary
objects of the celebration to be the erection of a permanent memorial
to Commodore Oliver Hazard Perry and the observance of the centenary
of his naval victory and of the military campaign of General William
Henry Harrison the same year, and of the peace of 1814; also to take
the form of an educational, military, naval and historical exposition;
and

“WHEREAS, By like resolution of the general assembly adopted in
1909, the governor of Ohio was authorized to and did appoint four
additional members of said commission for the like purpose; and,

‘“WHEREAS, The governors of the states of Pennsylvania, Michigan,
Illinois, Wisconsin, New York, Rhode Island and Kentucky by the
unanimous votes of their respective legislatures have each since
appointed five commissioners to likewise co-operate the same ends, and
with said Ohio commissioners in such Perry victory centennial so to
be held; and,

“WHEREAS, The states of Indiana and Minnesota will be invited
and are expected to also appoint commissioners for the same purpose;
and

“WHEREAS, Said states have taken and are expected to take further
action to aid in securing said centennial and exposition; and

“WHEREAS, Said commissioners of Ohio and of the other states
herein named, have organized with the name ‘Perry’s Victory Centennial
Commission,’ " and the Ohio commissioners have submitted to the
governor and general assembly an exhaiistive report embodying appro-
priate and practical plans for the proper celebration of said centennfal
anniversary; and,

“WHEREAS, [t is a part of the said plans to erect on said island,
with the aid of the national government and the states participating
in the said centennial celebration, a permanent ‘Perry memorial,’ com-
bining the objects of a monument and lighthouse, wircless telegraph,
meteorological and life-saving stations and aquarium, to be of perpetual
usefulness for such and other purpos:s; and,

“WHEREAS, House Bill No. 16368, introduced by Congressman J.
Warren Keifer, of Ohio, as representing the Ohio delegation and appro-
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priating the sum of two hundred and fifty thousand dollars in aid of
the erection of said inemorial in conjunction with the said centennial
celebration, is now pending in congress with every prospect of favorable
consideration; and,

“WHEREAS, The commission appointed by the governor of Ohio, as
aforesaid, in said report to the governor recommends a suitable appro-
priation to carry out the plans and purposcs therein outlined; and,

“WHEREAS, It is the sense of the general assembly that there shall
be appropriated the sum of seventy-five thousand dollars in aid of the
erection of a permanent memorial building, and an appropriation of five
thousand dollars for the use of the commission for its actual and
necessary expenses; therefore * * =27

From this it is clear that it was the intention of the legislature to make
an appropriation or appropriations not only to erect a permanent memorial, but
also in behalf of the Perry’s victory centennial celebration, and the first purpose
as contemplated in the appointment of commissioners was to prepare and carry
ouf plans for a Perry’s victory centennial to be held during the year 1913.

Afterwards, as further appears from the said preamble, other states and the
United States were invited to participate in the said celebration, and the legis-
latures of the several states expressed their intention to co-operate in the said
celebration; and when the Ohio commissioners submitted their preliminary
report to the governor, in addition to plans for the proper celebration of the
said centennial, said report included plans for the erection of a permanent Perry
memorial as set forth in the said preamble. Therefore, the plan as it now
exists and as it existed at the time of the passage of the said act was two-fold;
first, a centennial celebration to be held in 1913 on Put-in-Bay Island; second,
the erection of a permanent memorial on said island.

The last clause of the preamble would seem to indicate that it was the
intention of the legislature, that is of the 78th general ascembly of Ohio, to
make an appropriation of $75,000 “in aid of the erection of a permanent memorial
building and an appropriation of $5,000 for the use of the commission for its
actual and necessary expenses,” but when we come to the enacting clause, section
1, we find that the legislature did not at this time appropriate $75,000, and the
only sum it appropriated was $25,000, which was specifically appropriated to
be used “solely toward the erection of the said memorial building on Put-in-Bay
Island.” There was also an appropriation of $5,000 for the use of the com-
mission for actual necessary expenses.

This ends the matter so far as this particular act and specific appropriation
are to be considered. The said $25,000 can only be used towards the erection
of the memorial building.

The 79th general assembly by the act of May 31, 1911, House Bill 566,
being an act to make the general appropriations for the year 1911, made the
rollowing appropriations, “Expenses Perry memorial and centennial celebration
at Put-in-Bay to be disbursed by Perry’s Victory Centennial Commission of
Ohio—$25,000.” Taking the language of this act, “Expenses of Perry memorial
and centennial celebration” and the title to the act previously referred to,
namely, 101 O. L. 175, “Making an appropriation in behalf of a Perry's wvictory
centennial celebration and the erection of a permanent memorial on Put-in-Bay
Island #* * * it seems to be clear that it was the intention of the last legis-
lature (i. e., the 79th general assembly of Ohio) to appropriate $25,000 for the
expenses of the Perry memorial and centennial celebration. This language is
explicit, brief and clear and corresponds with the purposes heretofore expressed
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by the legislature. It seems to me that it would be doing violence to the
wording of the act’ as used to say that it is to be construed as modified
and limited by the language used in the last clause of the preamble to the
act of 1910, that appropriation, as heretofore pointed out, was to be used ‘“solely
toward the erection of the said memorial building.” 1t may have been the
intention of that legislature that subsequent legislatures should appropriate
$50,000 additional to be used solely toward the erection of the memorial building,
but the subsequent legislature (in this case the 79th general assembly) was not
bound by the mere intent expressed by the 78th general assembly. If it wished
to carry out said intent, all that would have been needed would have been to
put in the present appropriation bill “Expenses Perry memorial” and omit the
words, “and centennial celebration,” hut it did not do this, and this act stands
by itself without any reference to former acts, and as its terms are too clear
to admit of any other construction, I must necessarily hold that the act is
to be construed as it reads, that is, an appropriation is made of $25,000 for the
expenses of the Perry memorial and centennial celebration, which is to be dis-
bursed by the Perry’s Victory Centennial Commission of Ohio. This also applies
to the appropriation bill for 1912 carrying a similar item of $20,000.
Very truly yours,
Timoray S. HoeaN,
Attorney GQeneral.

329. -
STATE BOARD OF ADMINISTRATION—MERGER OF APPROPRIATIONS—
DUTIES OF BOARD, STATE AUDITOR AND THE STATE TREASURER. .

The state board of administration under act of May 7, 1911 (102 0. L., 211)
is empowered to merge appropriations into the three heads of “Maintenance,”
“Ordinary Repairs and Improvements,” and “Specific Purposes,” so as to con-
form to said act.

The state aquditor and the state treasurer are fully authorized to open d
new set of accounts so far as the appropriations are concerned, agreeably to
the act aforesaid.

It would be well, however, to adopl a system which would apprise the state
treasurer and state auditor of the fact that the woucher drawn for a certaini
purpose under the three general heads does mot exceed in amount the specifia
sum appropriated by the legislature for any specific purpose.

CoruMmBuUs, Omio, August 31, 1911,

Hox. E. M. FuLniNgTON, Auditor of State, Columbus, Ohio.
DEAR Sir:—Your favor of the 29th inst, just received, wherein you inquire:

“Can the treasurer of state and auditor of state legally merge the
appropriations made by the last general assembly for the use of each
institution for the year ending February 15, 1912, except specific
purposes, under maintenance and ordinary repairs and improvements?

“Can the auditor of state legally issue his warrant on the treasurer
of state in payment of vouchers authorized by the Ohio board of adminis-
tration, and draw on the funds when so merged?”

Section 7 of the act approved May 17, 1911, found in year book 102, at pagé
211, provides as follows:
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“The hoard, in addition to the powers expressly conferred, shall
have all power and authority necessary for the full and efficient exercise
of the executive, administrative and fiscal supervision over all said
institutions.”

Section 31 of the said act vrovides as follows:

“Each managing officer shall before each session of the general
assembly present to said fiscal supervisor an itemized list of appro-
priations desired for maintenance, repairs and improvements and special
purposes, as he considers necessary for the period of'time to be covered
by appropriations. The fiscal supervisor shall tabulate such statements
and present them to the board of administration with his recommenda-
tions. It shall then be the duty of the hoard to present the needs of the
institutions to the general assembly. For this purpose a per capita
allowance for the inmates, patients and pupils of each of the institutions
shall be arrived at and a total allowance for maintenance asked for on
the basis of actual number and estimated increase. The fiscal supervisor
and the board shall furnish to the governor and to the general assembly
such information as may be required regarding appropriations requested.
It is the intent and meaning of this section that all requests for appro-
priations for said institutions shall be placed under sole control of the
board, and that appropriations for the maintenance and for ordinary
repairs and improvements thereof shall be made to the board in single
sums to be used for the several institutions according to their varying
needs.

“Hereafter the appropriations for said institutions shall be of three
classes:

“(1) Maintenance.

“(2) Ordinary repairs and improvements.

“(3) Specific purposes.

“Appropriations for specific purposes shall cover all items for con-
struction, extraordinary repairs and purchase of land and shall be used
only for the institutions and purposes specified therein.”

Section 30 of the said act provides as follows:

“The state treasurer shall have charge of all funds under the
jurisdiction of th'e board and shall pay out the same only in accordance
with the provisions of this act; provided, that the moneys designated
and approved by the board and the state auditor as salary and con-
tingent funds in the monthly estimates shall be placed, not later than
the first day of each month, in the hands of the managing officer of each
institution, who shall act as treasurer thereof. Moneys in the hands
of the officials of the several institutions at the organization of the
board shall be transferred forthwith to the state treasurer. Moneys
collected from various sources such as the sale of goods, farm products
and all miscellaneous articles, shall be transmitted on or before Monday
of each week to tho state treasurer and a detailed statement of such
collections made to the fiscal supervisor by each managing officer; but
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the receipts from manufacturing industries shall be used and accounted

for as provided in section 32 hereof.”
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Section 29 of the said act provides as follows:

“Tor the purpose of proper regulation, recording and auditing the
various expenditures of said institutions the managing officers thereof
shall prepare and present to.the fiscal supervisor in triplicate, not less
than fifteen days before the first day of each month, and on forms
furnished by the board, a detailed estimate of all supplies, materials,
improvements and money needed during each month. The fiscal super-
visor shall renew such estimates, and in writing advise changes, if any,
giving his reasons therefor, and present them to the board. The officer
making the estimate may appeal to the board on any change so advised,
due notice of which shall be given him. Estimates for periods longer
than one month may be made in the same manner by the managing
officer for staple articles designated by the board or for other supplies.
FEach estimate may include a contingent fund of not to exceed three
per cent. of the total amount for maintenance for the period of the
estimate, for which no detailed account need be given in the estimate,
but such fund shall he drawn upon only in due form as herein provided
and under the rules of the board. The fiscal supervisor <hall return to
the managing officer one copy of every estimate with the board’s
approval or alterations in writing, furnish one copy to the state auditor,
and file the third in the office of the board. The state auditor shall
ascertain that the estimates so received do not exceed the respective
appropriations, and shall draw warrants on the state treasurer monthly
for the salary and contingent funds for each institution, which shall be
placed in the hands of the managing officer thereof. Itemized payrolls
or vouchiers for all payments shall be drawn in triplicate. One copy
shall be kept on file by the managing officer, one be giveu to the fiscal
supervisor, and one to the state auditor, who shall issue a warrant on
the state treasurer thereon. ¥ach voucher shall contain a statement
of the managing officer, or of some other bonded officer designated by
him, certifying that the supplies and materials purchascd conform to
the contract and samples, and that the improvements or repairs made
or special services rendered were fully satisfactory; that ¢he approving
officer was in no way financially interested in the transaction to which the
same relates, and that he has full knowledge of the value of the purchase
or work or services in question; such statement to be made according
to forms provided by the board; provided, that payrolls for temporary
employments in cases of emergency may be made at any time after the
services are performed, but all such payrolls shall be certified by the
managing officer in the same manner as other vouchers, who shall also
certify that each person named in the payroll actually rendered the
services for the time and at the rate charged therein.”

In connection with your inquiry I have one from the Ohio board of adminis-
trations, a copy of which is as follows:

“Section 31, paragraph 2, of an act ‘to create a board of adminis-
tration for the institutions of the state * * * passed May 17, 1911,
reads as follows:

“ ‘Hercafter the appropriations for said instiutions shall be of three
classes:

(1) Maintenance.
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(2) Ordinary repairs and improvements.

(3) Specific purposes.’

“It is the desire of this department to merge the several appro-
priations made by the legislature to the institutions into the funds above
named. For example:

Boys’ Industrial School Partial General | Total
Current expenses............ $50,000 00  $65,000 00  $115,000 00
Salaries of officers, teachers

and trustees’ expenses. ..... 20,000 00 23,000 00 43,000 00
Ordinary repairs and improve-

ments including gas wells. . 7.000 00 7,000 00
Rewards ................... 700 00 700 00
Necessary additions and im-

provements in power plant 2,500 00 2,500 00

$70,000 00  $98,200 00 $168,200 00
“The board desires to merge the above approprialions as follows:

MAINTENANCE
CUurrent EXDeISeS. . ... uiritnr e e inneariaeanans $115,000 00
Salaries of officers, teachers and trustees’ expenses........ 43,000 00

$158,000 00
ORDINARY REPAIRS AND IMPROVEMENTS

Ordinary repairs and improvements..................... $ 17,000 00
$ 17,000 00

SPECIFIC PURPOSES
Rewards ... e e e $ 700 00
Necessary additions and improvements in the power plant 2,500 00

§ 3,200 00
7 $168,200 00

“You will observe that the ahove merger is no diversion of funds,
but is simply a change in the manner of bookkeeping. The appro-
priations made by the legislature for the institutions for the year ending
February 15, 1913, is made in the same manner as outlined in the above
statement, and it is the intention of this department, providing the
auditor and treasurer are satisfied that this matter of merging the funds
is no violation of the law, to request them to classify their several appro-
priations as they now carry them and merge them in this way.

“I attach hereto a full statement showing the manner in which it
is desired that these funds should be merged for the several institutions,
and you will note, for instance, the appropriations for the salaries of
managers at the penitentiary; inasmuch as these officers no longer
exist, such appropriations should be turned back into the - general
revenue fund.

“I trust you will take this matter under immediate consideration,
and advise the state auditor and state treasurer and, also, this depart-
ment, of your opinion as to the legality of the merger outlined above.”

1

9
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From .,the foregoing you will observe that by the provisions of section 7
of the act, the board is given all power and authority necessary for the full
and efficient exercise of the executive, administrative and fiscal supervision over
all said institutions.

You will observe that section 30 atoresaid, provides that the state treasurer
shall have charge of all funds under the jurisdiction of the board and shall
pay out the same only in accordance with the provisions of the act referred to
before, to-wit: the act of May 17, 1911.

You will further observe that by provision of section 31, it is provided
hereafter the appropriations for the said institutions shall be of thres classes:
1. Maintenance. 2. Ordinary repairs and improvements. 3. Specific purposes.

Section 12 of the aforesaid act provides as follows:

“The board shall cause to he kept in its office a proper and complete
set of books and accounts with each institution, which shall clearly
show the nature and amount of every expenditure authorized and made
thereat, and contain an account of all appropriations made by the
general assembly and of all other funds, with the disposition thereof.
It shall prescribe the form of vouchers, records and methods of keeping
accounts at each of the institutions which shall be as nearly uniform
as possible. The board or any member or officer thereof shalli have the
power to examine the records of each institution at any time. It shall
also have the power to authorize its bookkeeper, accountant, or any
other employe to examine and check the records, accounts and vouchers
or to take an inventoiy of the prop:irty of any institution, or to do
whatever may be deemed necessary, and to pay the actual and reason-
able expenscs incurred in such service upon an it mized account thereof
being filed and approved.”

You will further observe that the appropriation act providing money avail-
able to pay liabilities incurred on and after February 16, 1912, so far as
relates to the Ohio board of administration, is to be found in year book 102,
page 407, and the same is divided under the heads of Maintenance, Ordinary
repairs and improvements, and Specific purposes, so that as to any period after
I'ebruary 16, 1912, there can be no question, and the only matter of concern
is as to the power of the state board of administration to merge the appro-
priations made for the year prior to February 16, 1912, and group them under
the three heads of Maintenance, Ordinary repairs and improvements, and
specific purposes. . .

Without going into detail in this opinion, it is sufficient to say that the
act establishing the state board of administration for state institutions' sets
forth in the beginning its intents and purposes as follows, to-wit:

“Section 1. The intent and purpose of this act are to provide
humane and scientific treatment and care and the highest attainable
degree of individual develonment for the dependent wards of the state;

“To provide for the delinquent such wise conditions of modern
education and training as will restore the largest possible portion of
them to useful citizenship: 5

“To promote the study of the causes of dependency and delinquency,
and of mental, moral and physical defects, with a view to cure and
ultimate prevention; :

“To secure by upiform and systematic management, the highest
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attainable degrez of economy in the administration of the state
institutions consistent with the objects in view;
“This act shall be liberally construed to these ends.”

Section 8 of the said act provides:

“The board on its organization shall succeed to and b2 vested with
the title and all rights of the prcsent boards of trustees, boards of
managers, and commissions of and for said several institutions in and
to land, money or other property, real and personal, held for the benefit
of their respective institutions, or for other public use, without further
process of law, but in trust for the state of Ohio. Said several boards
of trustees, boards of managers, and commissions now charged with duties
respecting the institutions above named shall on and after August 15,

© 1911, have no further legal existence and the board is hereby authorized
and directed to assume and continue, as successor thereof, the con-
struction, control and management of said institutions, subject to the
provisions of this act.”

From the foregoing it is perfectly apparent that the object of the act is
that the board of administration shall succeed to and be vested with the title
and all the rights of the present boards of trustees, boards of managers and
commissions of the aforesaid several institutions in and to the lands, moneys,
and other property, real and personal, held for the benefit of the respective
institutions or for any other public use.

You will also notice that the said “several boards of trustees, boards of
managers and commissions” now chargeable with the duties respecting the
institutions above named, shall on and after August 15, 1911, have no further
legal existence, and the board by the said act is authorized and directed to
assume and continue as successor thereof in the construction, control and manage-
ment of the said institutions.

In short, it is unreasonable to assume that the legislature would provide
for an entirely new method of managing state institutions and abolish the old
method of management and relieve the former managers and trustees, and at
the same time deprive .the new bhoard of all the fiscal necessities and advantages
of the old.

The appropriations for the year ending February 12, 1912, were made agree-
ably to the old order of things, but the hoard of administration, together with
the state treasurer, are reguired under the statutes to conform to the new-
order of things. Tt is not reasonable to assume that the new board is to institute
two systems of-bookkeeping. On the other hand, it is only fair to believe that
the new board will start out with its new system of bookkeeping as a permanent
one in conformity with the new order of things as made by the aet aforesaid,
and not in respect to any other. :

1 wish to state that the hoard of administration has a perfect right to
merge the funds appropriated hy the legislature so as to conform to the act
of May 17, 1911. By so doing the said board is not making any appropriation—
it is simply merging the funds already appropriated so as an account of same
may be kept in accordance with the act aforesaid.

My holding is, therefore, that the state board of administration is em-

- powered to merge the said funds and certify its action to the state auditor and
to the state treasurer, and the state auditor and the state treasurer are fully
authorized to open a new set of accounts, so far as the appropriations are
concerned, agreeably to the order of the board of administration, and the act
of May 17, 1911, aforesaid.

11—A. G.
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In order to avoid the possibility of exceeding the amount appropriated for
specific purposes after the funds have been merged in accordance with the act
creating the state board of administration, it would be well to adopt some
system which would apprise the state treasurer and the state auditor of the
fact that the voucher drawn for g certain purpose under the three general heads
does not exceed in amount the specific amount appropriated by the legislature
for any specific purpose.

Very respectfully,
TiymorHY S. HoOGAN,
Attorney General.

338.

DEPUTY COUNTY AUDITOR AND DEPUTY SEALER OF WEIGHTS AND
MEASURES—OFFICES ARE COMPATIBLE.

County auditor in his capacity as sealer of weights and measures may
appoint his deputy auditor to serve in the capacity of deptuy sealer of weights
and measures.

CoruMBus, Onio, September 5, 1911.

Hox. E. M. FurLineToN, Auditor of State, Columbus, Ohio.

Dear Sir:—I1 beg to acknowledge receipt of your letter of July _i9th,
requesting an opinion on the question submitted by J. M. Fischer, auditor of
Clinton county, to-wit:

“Is it permissible for a county auditor as sealer of weights and
measures to appoint a person who is serving in his office as deputy
auditor, to the position of deputy sealer or weights and measures?
That is, can a person fill the positions of deputy auditor and deputy
sealer of weights and measures and legally draw pay for service in
each capacity?”

Section 2622 of the General Code, as amended May 31, 1911 (102 O. L. 426),
provides as follows:

“Bach county sealer of weights and measures shall appoint by
writing under his hand and seal, a deptuy who shall compare weigh{s
and measures wherever the same are used or maintained for use within
his county, or which are brought to the office of the county sealer for
that purpose, with the copies of the original standards in the possession
of the county sealer, who shall receive a salary fixed by the county
commissioners, to be paid by the county, which salary shall be instead
of all fees or charges otherwise allowed by law. Such deputy shall
also be employed by the county sealer to assist in the prosecution of
all violations of laws relating to weights and measures.”

The sole question is whether the respective positions of deputy auditor and
deputy sealer of weights and measures are compatible. As Lord Mansfield
(Rex vs. Guyer, 1st Burt 226) long ago said, each case must be judged by its
own peculiar circumstances. There is no constitutional or statutory prohibition
against the person holding the two offices mentioned, and in the event that the
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taking on of the added duties did not so interfere with the duties of the
" office he already held, I can see no reason why the same person could not hold
the iwo offices and legally draw pay for services in each capacity.

1 am therefore of the opinion that the inquiry should be answered in the
affirmative.

Very truly yours,
Tisority S. HocaN,
Attorney General.

343.

COUNTY COMMSISIONERS—RIGHT TO PAY EXPENSES OF DEPUTY
SEALER OF WEIGHTS AND MEASURES.

CoLunBrs. OHMo, September 5, 1911.

Hox. E. M. FuLLINGTON, Auditor of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your communication of July
19th, enclosing a letter from H. A. Buerhaus, auditor of Muskingum county,
requesting an opinion upon the following question:

“Can the county commissioners pay the expenses of the deputy
sealer of weights and measures in going over the county listing measures,
etc.? I can find nothing in the code one way or the other and we must
know before we fix his salary?”

On .June 28th, this department answered this question in an opinion to the
state sealer of weights and measures, as follows:

“® x & if by ‘necessary traveling expenses’ is meant any of the
personal expenses of the officer, then the law is well settled that no
such allowance can be made. But if in the performance of his duties
as a county official it became necessary to incur any expense, which
expense woulq be for the county rather than for himself, personally I
am inclined to the belief that the county commissioners could reimburse
him for such expense. It is difficult to lay down a rule which would
be applicable to all cases; every particular case would have to be con-
sidered individually, and while there is no provision of law fixing the
exact expense for which reimbursement may be inade, the ancient
custom, which has become the law. allows reimbursement for what is
really the expense of the political division. ~

Very truly yours,
- TiyoTHY S. HoOGAN,
Attorney General.
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TAX COMMISSION—NOTIFICATION TO STATE AUDITOR AND STATE
TREASURER OF CORRECTED FINDINGS.

The auditor of state within the meaning of section 128 of the Hollinger bill
is the proper officer to whom the tax commission should certify any correction
made by it of its findings.

The proper procedure for the tax commission would be also to authorize
the treasurer-of state of such corrected findings.

CoLuaBus, OH10, September 13, 1911.

Hox. D. S. CreAMER, Treasurer of State, Columbus., Ohio.

Drar Sir:—I beg to acknowledge receipt of your letter of July 27th, sub-
.nitting for my opinion thereon the following question:

“Section 128 of the Hollinger law says that ‘the tax commission
upon application may make such correction in its determination, finding
or order, as it may deem proper and its decision in the matter shall
be final. Such correction shall be certified to the proper official who
shall correct his records and duplicate in accordance therewith.

#The tax commission has been notifying the auditor of state as
the proper official, and this department gets no certification or official
authority 1o change its records in accordance with the findings of the.
tax commission, although the treasurer of state has the original
duplicate. . ’

“I would therefore ask your opinion as to who is the proper official
mentioned in section 128 of the Hollinger law and how the treasurer
of state should receive official notice to change the duplicate in
accordance with the findings of the tax commission.”

Said section 128, which is sufficiently quoted in your letter, is to be read
in connection with section 99 of the HWollinger law, which provides that,

“After determining the amount of taxes or fees payable to the
state * * * the auditor of state shall thereupon prepare proper
dupiicates and reports, and certify them to the freasurer of state for
collection * * =*7”

and with section 100 of ‘said act, which provides that,

2

“The treasurer of state shall ¥ * * vrender a daily itemized
statement to the auditor of state of the amount of taxes or fees collected
and the name of the company from whom collected, under all provisions
of this act.”

The question which you present is perhaps as much a question of adminis-
trative management as of law, but inasmuch as three separate departments
are concerned, and inasmuch as no one department has authority to prescribe
rules for the government of others, T have no hesitancy in submitting to you
my views as to the proper procedure.

Under the above cited and quoted sections it is my opinion that the auditor
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of state is the “proper officer” within the meaning of section 128 to whom the
tax commission should certify any correction made by it of its findings. This
is true because the auditor of state must in all cases compute the tax due.
Again, the auditor of state is himself required to keep a record of the sums
charged for collection as well as a record of payments thereon. On the other
hand, the treasurer of state, who is the custodian of the duplicates, must have
some authority to make a change therein. This authority ought properly to
emanate from the auditor.

In my judgment, thercfore, when the tax commission has reviewed and
corrected its findings in a given particular, it should notify the auditor of
state, who should correct his own records in accordance therewith and thereupon
by letter or upon such biank forms as may be prepared, notify the treasurer
of state of the amount due under such corrected finding from the company
.affected thereby. Thereupon, the treasurer would he authorized to correct all
his own records and duplicates in the matter.

By following the above suggested procedure and by formulating blanks if
necessary, in accordance therewith, it seems to me that any difficulty which
may now he present in the administration of the law in question would be
obviated. Very truly yours,

TiMOTHY S. HOGAN,
Attorney General.

267,

RESOLUTION OF COUNTY COMMISSIONERS PROVIDING FOR COMPENSA-
TION AND EXPENSES OF COUNTY AND ASSISTANT SURVEYORS
AND ENGINEERS—STATUTORY AUTHORIZATIONS AND INHIBITIONS.

A resolution of the counly commissioners passed Oct. 4, 1904, providing for
compensation and erpenses for county surveyors and assistants is invalid, for
the reason that the same is provided for by statule.

A similar resvlulion providing for compensation of engineers and assistants
is valid by virtue of sections 2403-2413 G. C.

2. The term “mileage” includes general erpenses of travel on official business.

CoruvMmnus, Omin, September 16, 1911,

Hox. E. M. FuLLixaToN, Auditor of State, Columbus, Ohio.

Deanr Sik:—Your favor of July 1, 1911, is received, in which you ask an
opinion of this department upon the legality of mileage paid by virtue of the
following resolutions: - .

“Under a resolution of the commissioners of Franklin county, page
286 of the journal in use October 4, 1901, Walter Braun was appointed
deputy engineer from September 1, 1904, to September 1, 1905; seven
assistant engineers were provided for. Per diem for both enginesr and
first four assistant engineers was fixed at $4.00 per day for bridge and
$5.00 per day for road work. The three additional assistants were to
receive $4.00, $3.00 and $2.00 per day respectively. In addition, the
engineer and all the assistants and deputies were to he allowed 5 cents
per mile.

“July 31, 1905, Commissioner’s Journal No. 12, page 520, another
resolution was adopted reciting that the extra amount of work in the
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county surveyor’s offica required the appointment of an engineer and
assistants and that, under the act of 97 O. L. 304, certain assistants
named therein were appointed and their compensation fixed at a flat
rate per month.

“We understand that the prosecuting attorney’s department of
Franklin county has rendered written opinion that mileage could be
legally charged and collecied from the county at least under the first,
if not under the second of the above resolutions.

“Kindly advise this department whether or not findings should be
made against such surveyor and deputies for the mileage so charged.”

The county surveyor is often known as county engineer, and I take it that
the resolution of October 4, 1904, appointed Walter Braun as county surveyor
to fill a vacancy in that office,. and that the assistants were deputy county
SUrveyors. ’

The compensation of a county surveyor is fixed by statute.

Section 282 of the General Code provides as follows:

“When employed by the day, the surveyor shall receive five dollars
for each day and his necessary actual expenses. When not so employed
he shall be entitled to receive the following fees:” (Here follows
schedule of fees.) N

In 1904 the compensation was $4.00 per day.

The compensation of a county surveyor and his deputies is fixed by
statute and the commissioners had, at that time, no authority to fix the same.
The statute does not provide for any mileage, and therefore mileage could not
be collected by a county surveyor.or his deputy.

However, if Mr. Braun was appointed as engineer by virtue of 97 O. L.,
page 304, a difterent statute governs the compensation. This act is now known
as sections 2408 to 2413, inclusive, of the General Code. Section 2411 authorizes
the county commissioners to make appointments of engineers and assistants
upon request of the county surveyor. I might add that the commissioners had
no authority to appoint deputy county surveyors.

The method of fixing the compensation of engineers appointed under this
act is provided in section 2413 of the General Code, which id as follows:

“The board of county commissioners shall fix the compensation of
all persons appointed or employed under the provisions of the preceding
sections, which, with their r<asonable expenses shall be paid from the
county treasury upon the allowance of the hoard. No provisions of
law requiring a certificate that the money therefor is in the treasury,
shall apply to the appointment or employment of such persons.”

The compensation is left to the discretion of the county commissioners.
Under the resolution of October 4, 1904, they have fixed the compensation at
so much per day and five cents per mile. The mileage allowed is part of the
compensation. This method of paying officials was used by the legislature in
fixing the compensation of county commissioners.

In the case of Richardson vs. State, 66 0. S. 108, Williams, C. J.,, in the
cpinion of the court on page 111, says:

“It must be conceded that the three dollars per day allowed the
commissioners is the limit of his compensation for his day’s work, in
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whatever way it may be performed in the discharge of his official duties.
He cannot lawfully claim that the county is also bound to pay his
board or other personal expenses. And, the ‘mileage allowed him is
intended to compensate him for expenses of his travel on official busi-
ness.” That is the legal meaning and import of the term.”

Section 2413 of the General Code delegates to the commissioners the power
of fixing the compensation of the engineer and his assistants. The com-
missioners exercised that power under resolution of October 4, 1904, and the
per diem and mileage so fixed is legal.

Under the resolution of July 31, 1905, the compensation was fixed at so
much per month, and as no mileage was provided for in the resolution, none
could be collected.

) Respectfully,
T1voTHY S. HOGAN,
Attorney General.
Addendum:

While we hold that mileage cannot legally be charged and collected
from the county under the second of the above resolutions, and that there
should be a finding under this second head against those that unlawfully
collected it, yet when the matter of settlement comes up it may be found that
these officers did not collect their reasonable expenses to which they are entitled
under the act found in 97 O. L. 304. Under that act they are entitled to their
expenses, and it may be that they did not receive them, must mistakenly took
mileage instead.

Very truly yours,
TIMOTHY S. HOGAN,
Attorney General.

396.

CHIO NATIONAL GUARD CORRESPONDENCE SCHOOL—PAYMENT FOR
COST OF POSTAGE CANNOT BE PAID FROM THE “MAINTENANCE
OHIO NATIONAL GUARD FUND.”

By reason of article 2, section 22, providing for specific appropriation fon
all moneys to be drawn from the treasury, the cost of postage connected with
a correspondence school for officers of the Ohio National Guard cannot be paid
out of the fund for “Maintenance of Ohio National Guard.”

CoLuMmBus, OH1o, September 28, 1911.

Hox. E. M. FrLLiNeTON, Auditor of State, Columbus, Ohio.

Diar Sik:—I beg to acknowledge receipt of yvour letter of September 14th,
requesting an official opinion upon the question submitted in the letter of
General C. C. Weybrecht, which is as follows.

“In conjunction with the officers of the regular army, who have
been detailed to the state of Ohio hy the war department, this depart-
ment proposes to inaugurate a correspondence school for officers of the
Ohio National Guard, commencing November 1st.

“A ruling has been made by the attorney general of the United
States that government penalty envelopes carrying free postage cannot
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be used for this work, and it would be up to us to pay postage on all
this correspondence.

“It has been estimated that it will cost at least $600 to cover the
postage, over and above what this department uses annually. Our fund
for ‘contingent expenses’ is barely large enough to carry on the regular
work of this department, and_ it cannot stand this extra draft. Inasmuch
as this work is for the bhenefit, use and maintenance of the Ohio
National Guard, would it not be possible to pay this postage out of the
fund for ‘Maintenance Ohio National Guard? ”

As T take it, the matter of the correspondence school for officers of the
Chio National Guard is a new proposition and novel venture, and I conclude
that no suggestion of this matter ever entered the legislative mind when
appropriations were made for the various matters pertaining to the adjutant
general’s department and the Ohio National Guard by the last general assembly.

Section 5265 of the General Code provides: ’

“The auditor of state shall credit to the ‘state military fund’ from
the general revenues of the state, a sum equal to ten -cents for each
person' who was a resident of the state, as shown by each last preceding
federal census. Such fund shall be a continuous fund and available
only for the support of the organized militia. It shall not be diverted
to any other fund or used for any other purpose.”

Section 5266 of the General Code provides:

“The general assembly shall appropriate annually, and divide into
two funds, the amount authorized by the preceding section. Such funds
shall be respectively known as the ‘state armory fund’ and ‘maintenance
Ohio National guard fund.””

Section 5267 of the General Code provides:

“From the ‘maintenance Ohio National Guard fund, the adjutant
general shall pay the per diem, transportation, subsistence and incidental
expenses of militia companies, inspections and incidental expenses of
camp, including horse hire, fuel, lumber, forage of horses, and medical
supplies.”

Section 5268 of the General Code provides:

“From the ‘state armory fund,” the board shall provide armories
by leasing, purchasing or constructing as provided in this chapter.”

General Weybrecht asks if the cost of the correspondence school can be paid
out of the fund for “maintenance Ohio National Guard.” Inasmuch as article
11, section 22, of the constitution provides:

“No money shall be drawn from the treasury, except in pursuance
of a specific appropriation, made by law; and no appropriation shall be

made for a longer period than two yédars.”

and since section 5267 of the General Code specifically states what can be paid
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out of the maintenance fund, 1 am of thea opinion that the cost of the corre-
spondence school referred to cannot be paid out of the “maintenance fund, Ohio
National Guard.” Very truly yours,
TrnotaY S. HOGAN,
Attorney Qeneral.

INTOXICATING LIQUORS—DOW-AIKEN TAX—STOREHOUSE—
TRAFFICKING.

The maintenance of a storehouse for intoricating liquors is subject to the
Aiken tax where in actual facl orders are taken at or sale made from such place.

CoLuMmBus, Oriio, September 28, 1911,

Hox. E. M. FrrnixaroN, Auditor of State, Columbus, Ohio.

DeAr Sir:—I beg to acknowledge receipt of your letter of some time ago,
wherein vou reguest an opinion upon a question submitted in a letter addressed
to you by the Bruckman Brewing Company, of Cincinnati, Ohio, which reads
as follows:

“In reply to your letter of April 20th, will say that we were thinking

of starting a bottle beer route throungh this county, and in doing so

we must establish a depot as a storage room for the bottle beer, also

for horses and wagons, which would be central and more convenient

to make deliveries from, instead of making daily deliveries from our

plant. Would you kindly let us know if we must procure Aiken Ticense

for the same?”

As I understand the inquiry it is desired to have a depot or storage place
for supplies, to-wit: bottled heer, at some point in the county other than the
manufactory, and from this depot make deliveries by wagon, of bottled beer.

In order to determine the question whether such a manner of conducting
such a business would be liable to the payment of the Aiken tax, it is necessary
to determine whether the sales of said beer, in law, would take place at the
manufactory or elsewhere, for if the sales are at th2 manufactory they come
within the exception of the law and no Aiken tax is assessable, while, if the
sales are made anywhere else the tax nec:cssarily attaches. You do not state
specifically how or where the orders for the beer are to be taken. I take it,
as you say you are “thinking of starting a bhottle beer route through the county”
that the drivers or the wagons, or the custodian of the depot, or some other
agent, is to solicit or receive orders which ara filled from the storage place.
and under such state of facts, T am inclined to the opinion that this would
constiture sales other than at the manufactory, and therefore would entail a
liability for the payment of the Aiken tax.

In Reyman Brewing Company vs. Brister, 92 Federal Report 28, (an Ohio
case) the United States Court of the Southern District of Ohio held:

“A manufacturer of beer who lcases a room in a cold storage ware-
house at a certain railroad, in which to store beer shipped to that
station, which has not lbeen ordered in advance, and from which it is
sometimes sold directly, is ‘traffic subject to taxation.’”
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In the Village of Bellefontaine vs. Vassaux, 55 O. S., 323, the court held:
(in the syllabus)

“The general rule is that title to goods intended to be transported
passes from the vendor to the purchaser upon delivery by the former
to a common carrier consigned to the purchaser whether paid for or
not. But if the vender consigns the goods nominally to the purchaser,
but actually in care of his own storekeeper, who is to retain them in
control and give possession to the purchaser only on payment of the
purchase price, then the delivery to the common carrier is not, in law,
delivery to the purchaser.

“Under such circumstances, the shipment being, in effect, to the
vendor himself, the delivery, when it occurs, would be at the storehouse
to the vendor; and the transaction would not be a completed sale at
the point of shipment.

“As a general rule, a sale of personal property is not completed
when anything remains to he done to identify the thing sold, or dis-
criminate it from other like things.”

‘While the proposition under which the ahove casecs was decided is not
presented here, there is sufficient analogy to consider it, for the effect of the
holding is that the place where the seller releases possession and control of
the beer to the purchaser and the purchaser assumes control thereof and pays
the purchasz price, is to he regarded as the place of sale..

In the case of Jung Brewing Company vs. Talbot, 59 O. S. 511, where it
eppeared that the driver of a beer wagon made sales to the retail dealers,
and that beer was supplied from a storehouse, where it was kept on hand for
sale in that manner, the court announced in the syllabus:

“1. A manufacturer of intoxicating liquors who carries on the busi-
ness of selling them elsewhere than in the manufactory, is engaged in
the traffic within the purview of sections 4364-9 of the Revised Statutes,
and subject to the tax thereby imposed.

“2. It is not essential to a valid imposition of the tax that the
traffic be carried on in a building or structure, or fixed place of business.
Selling and delivering the liquors to customers from a vehicle provided
for that purpose is a method of carrying on the business that is subject
to the tax, unless it is done in connection with, and as a part of a
traffic in which the proprietor is engaged on which he has paid the tax.

“3. When the traffic is so carried on by the sale and delivery from
wagons as a separate and independent business, and the liquors are
supplied from a storehouse where they are kept on hand for sale in that
manner, in charge of a local agent, the storehouss may properly be
regarded as the seller’s place of business. Hanson v. Luce, and
Monaghan v. Luce, 50 Ohio St., 440, distinguished.”

The latest case in point, bearing upon the proposition involved here, is the
case of the Diehl Brewing Company v. Beck, et al, 10 C. C.,, M. S, 351, The
court held (in the syllabus):

“A briwing company manufacturing and selling beer at wholesale,
which maintains a cold storage house in a location separate from its
manufactory, and from which cold storage house daily deliveries of
beer are made to customers on orders previously taken by a soliciting
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agent, thereby becomes a trafficker in intoxicating liquors within the
meaning of R. S., 4364-9, and is subject to the Dow tax provided for by
that act. Diehl Brewing Co., v. Spencer, 9 C. C, N. 8, 577, not
followed.” '

This case was affirmed without report, late in 1910, being case No. 11178 in
the supreme court. :

1 am, therefore, of the opinion that if the driver of the wagon or other
soliciting agent takes the orders and fills the same from the depot, such sales
being at another place than the manufactory, are without the exceptions of the
Aiken tax statute and, therefore, one conducting a business in that manner is
liable for the payment of the tax.

Very truly yours,
TiyrorHY S. HOGAN,
Attorney General.

416.

CFFICES COMPATIBLE—TOWNSHIP TRUSTEE—BOARD OF REVIEW—
VILLAGE BOARD OF PUBLIC AFFAIRS—EMPLOYMENT—BUSINESS.

The office of the board of review may be held by a township trustee, or by
o member of the village board of public affairs.

A man may hold a pubdblic office 1wwhich is neither a business nor an employ-
ment within the meaning of section 5621, General Code.

CorLuMpus, OHIo, October 9, 1911.

Hox. E. M. FrLnixaeroN, Auditor of State and Secretary of the State Board of
Appraisers and Assessors. Columbus Ohio.
Drar Sin:—Complying with the request of the state board of appraisers
and assessors, made of me by virtue of its resolution adopted July 31, 1911, I
have investigated the following legal questions:

1. Are the offices of township trustee and member of board of
review compatible?

2. Are the offices of member of a village board of public affairs,
the village having heen advanced to the grade of city by the late
federal census, and member of board of review of such city compatible?

Section 5621 of the General Code provides in part as follows:

“No member (of the board of review) shall be engaged in any other
business or employment during the period of time covered by the
session of the board.”

This is the only provision of statute which would in any way create a
question as to the compatibility of these two scts of offices. The duties in no
wise conflict and the doctrine of common law incompatibility does not apply.

In my opinion, section 5621 of the General Code does not prevent a member
of a board of review from holding another office. 1If the general assembly had
intended to accomplish this purpose its intention would have been otherwise
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expressed. As it is, the legislature has merely enacted that the members shall
not be engaged in other business, or have other employment.

Now, there are offices which as a maiter of fact, constitute a business during
, the time they are held by the incumbent, and there are still other offices which
in point of fact constitute an employment. Thus, the office of city engineer,
.the office of water works superintendent, that of chief of police, and others
too numerous to mention, require the continuous employment and attention of
the incumbent.

There is another class of offices, however, which in fact—regardless of the
theory of the matter—do not require continuous attention to duty. It is
notoriously true that township trustees upon assuming their offices do not forsake
their usual occupations; neither, on the other hand, do members of a village
board of trustees of public affairs. )

Customarily they do wot find it necessary to give up their usual occupation.
The duties of these respective offices are such as may be discharged by meeting
at intervals with the other members of the respective boards, and acting upon
matters legally coming before such boards. .

In determining whether one person may hold the two offices mentioned in
your first question, or whether one person may hold the two offices mentioned
in your second question, at the same time, we must consider the law aside
from the statute, section 5621, General Code. There may be a disqualification
outside of said section, as well as within. The test outside is as follows:

“Offices are considered- incompatible when one is subordinate or in
any way a check upon the other, or when it is physically impossible
for one person to discharge the duties of both.”

State, ex rel., Attorney General vs. Gebert, 12 O. C. R.,, N. S. 274.

This test governs the question outside of the statute, and we see nothing
in thig doctrine making incompatible the offices mentioned in either of your
two questions.

Coming, now, again, to the statute, section 5621, I take it that so long as
a member of the board keeps himself free to be present at the opening hour
in the morning, at the usual and proper time, free to remain all day during
the session until the proper closing time, he may be engaged in his private
business in the morning hefore hours or in the evening after hours; and there
is no conflict of duty or violation of the statutes, because the session referred
to is a daily session and not the entire period of time within which the board
may, in a given year, sit.

The same principle applies to employment. If a man be an engineer in a
city and it requires his time until noon, there would a physical conflict between
the two duties of engineer and member of the board of review, and he should
not hold the two offices. Anyone with an employment, of whatever general
character it may be, whose duties require him to attend to the employment
during the time of day when he should be in attendance upon the board of
review, is not eligible to hold the two offices. But.knowing, personally, the
situation in Jackson, Ohio, to which, T think, your question refers, I see no
inconsistency in the one man filling the offices embraced in question number one
and question number two.

Very truly vours,
TiMoTHY S. HOGAN, N
Attorney General.
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A 439.

OFFICES—ADJUTANT GENERAL'S EXPENSES AS COMMISSIONER OF
OHIO SOLDIERS' CLAIMS UNDER APPOINTMENT BY THE GOVERNOR.

The right of the adjutant general to incur contingent expenses under
appointment from the governor as commnissioiner of Ohio soldiers’ claims is
perfectly vaild.

Coruamsts, OHio, October 27, 1911.

Hox. E. M. FeLrinaroN, Auditor of State, Columbus, Ohio.

Dear Sik:—0Under section 12 of the General Code the governor has the
power to file a vacancy in office by appointment. If such vacancy occurs when
the senate is not in session and no appointment has been made and confirmed
in anticipation of such vacancy, the governor shall fill the vacancy and report
the appointment at the next session of the senate.

I am informed that the governor has directed General C. C. Weybrecht to
act as commissioner in the department of Ohio soldiers’ claims. This being
the case, his voucher for ordinary expenses will be safely honored.

I am not hereby passing upon the question of the right of the adjutant
general to hold two offices, but I am quite confident that his right to incur
contingent expenses under appointment from the governor are perfectly valid,
and that you are safe in making warrant for the amount of the attached bill.

Very {ruly yours,
Timoray S. HOGAN,
Attorney General.

A 459.

VALID TITLE OF STATE "0 LANDS SITUATED IN VILLAGE OF KENT—
PURCHASED FOR PURPOSE OF NORMAL SCHOOL.

CorumRrus, OHIo, November 10, 1911.

Ho~. E. M. FuLLiNatoN, Auditor of State, Columbdus, Ohio.

Dear Sir:—I beg to state thal at your request T have this day examined
an opinion of my predecessor, Hon. U. G. Denman, rendered January 5, 1911,
respecling the title which the state will acquire by conveyance at that time
tendered of real estate situated in the village of Kent, Portage county, Ohio,
as a site for the location of the proposed normal school in said village.

In conncetion with this opinion I have also examined a quit claim deed
from Newton H. Hall and Stella A. Hall to the state of Ohio, executed January
5, 1911, and recorded October 18, 1911, in which the grantors convey all their
right, tille and interest in and to a part of township lot No. 14, Franklin
township, Portage county, Ohio. This deed, in my opinion, corrects the only
serious defect in the title to the premises noted by my predecessor.

The other matter to which my predecessor called attention is one not
affecting the title of the state to any premises conveyed but relates only to a
discrepancy of description as between the deeds and other conveyances and
the plat submitted in the ahstract. This matter in no wise affects the state’s
title. .

Withont” in any way reviewing my predecessor's opinion but basing my
conclusions wholly on those reached by him together with the additional con-
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vevances tendered to the state for the purpose of correcting the title, I am of
the opinion that the state’s title under the deeds of George A. Hines, trustee
to the state of Ohio, William Stewart Kent and Mary P. Kent, his wife, to the
state of Ohio, Jennett K. Sawyer and Willard N. Sawyer to the state of Ohio,
and Newton H. Hall and Stella A. Hall to the state of Ohio, is good and perfect
in and to the premises therein described.
I herewith return the papers submitted to me.
Yours very truly,
TryorHy S. HoGAN,
Attorney General.

505.

GENERAL ASSEMBLY—SALARY—COMPENSATION—CONSTITUTIONALITY
OF SECTION 50, GENERAL CODE AND OF THE AMENDMENT
THERETO. :

That part of section 50 of the General Codc providing in those years in which
a session is held for the payment to members of the general assembly, of the
balance of the year's salary in a lump sum at the end of the regular -session:
and also that part of the amendment to section 50 providing for the payment
in a lump sum at the end of the session, of the entire balance of the members’
salary for their term; are in direct and absolute conflict with the constitutional
inhibition against the change of a public officer's salary during his term of office.

The amendment to section 50, General Code. must be disregarded entirely
and section 50, with its unconstitutional part eliminated must be allowed to
govern.

Vouchers should be issued at the rate of $200.00 per month during
attendance at sessions and the balance of the members' salary in equal -monthly
installments, i. e., at the rate of $83 1-3 per month.

2 An elected and duly qualified member who temporarily moves away
from his district with a bona fide intention to return thereto should not be
denied his vouchers.

’ Corvarers, Oirro, December 26, 1911.

HoxN. E. M. FuLLiNgToN, Auditor of State, Columbus, Ohio.

DEAR Sir:—A few days ago vou verbally requested my opinion as to the
validity of an act of the general assembly, known as House Bill No. 594, entitled
“An act to amend section 50 of the General Code, relating to the salary and
mileage of the members of the general assembly.” The following is a copy
of said act:

) AN ACT
“To amend section 50 of the General Code relating to the salary
and mileage of the members of the general assembly.

Be it enacted by the general assembly of the state of Ohio.

Secriox 1. That section 50 of the General Code be amended to read

as follows: :

“Sec. 50. Every member of the general assembly shall receive as
compensation a salary of one thousand dollars a year during his term

of office. Such salary for such term shall be paid in the following

manner: two hundred dollars in monthly installments during the first

session of such term, and the balance of such salary for such term at
the end of each session.
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“Each member shall rcceive two cents per mile each way for mileage

once a week during the session from and to his place of residence, by
tha most direct route of public travel to and from the seat of govern-
ment to be paid at the end of each regular or special session. If a member
is absent without leave, or is not excused on his return, there shall be
deducted from his comp-=nsation the sum of ten dollars for each day’s
absence.

“SEcTioN 2. That section 50 of the General Code be, and the same

is hereby repealed.”

You further inquire as to your duty with reference to the issuance of
vouchers to members of the general assembly of the state of Ohio for the year
1912, especially upon the following points:

“l. Whether such members are, under the constitution of this

state, entitled to a salary of one thousand dollars.

“2. If they are, may this salary be paid to the members in a lump

sum, in advance?

“3. If they are not entitled to the latter, and are entitled to the

salary of one thousand dollars, each, per year, at what times should
voucher be issued to such members and for how much?

‘“4, Whether a member who was elected a member of the general

assembly and duly qualified and acted in that behalf during the session,
and who moved away from the state, or from his county or district,
is entitled to a salary in case the members generally are found to be
so entitled.”

On account of the importance of the questions you submit, both to the state
and to the members of the gen<ral assemDbly, [ have given the subject of your
inquiry long and careful consideration, and have investigated the matter some-
what fully in order to ascertain the true meaning of section 31 of article 2 of
the constitution of the statz of Ohio, which is as follows:

“Compensation of members and officers of the general assembly. The

members and officers of the general assembly shall receive a fixed com-
pensation to be prescribed by law, and no other allowance or perguisites,
either in the payment of postage or otherwise, and no change in their
compensation shall take effect during the term of office.”

1.
2.

‘What is the meaning of compensation as used in this section?
What is meant by the expression ‘“no change in their compensation shall

take effect during their term of office?”
Webster's New International Dictionary defines “‘compensation’” as follows:

“That which constitutes, or is regardcd as, an equivalent or recom-

pense. Remuneration; recompense.

“Compensation comes from the Latin word ‘compensatio’ which

means weighing, a balancing of accounts.

“Compensate comes from the Latin verb ‘compensare’—to weigh several

things with one another; to balance with one another; to be equivalent
in value or effect to; to counter balance; to make up for; to make
amends for.”

It will readily be seen that the plain meaning intended to be conveyed by
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the word “compsensation” is a return; an equivalent rendered; and is, there-
fore, intended to be a return or an equivalent rendered by the state to a member
of the general assembly for his services as such member, and such services may
be rendered either in the way of actual attendance upon the session of the
general assembly, or in keeping himself in readiness to respond to the call of
the governor in case of an extraordinary session, thus keeping himself gqualified
" by residence and otherwise to perform whatever duties may be required of him
as such member of the general assembly during the two years for which he is
elected.

Saction 40 of the Revised Statutes of Ohio, under the head of “Salary and
Mileage of Members of the General Assembly,” provided as follows:

“Each member of the general assembly shall receive a salary of one
thousand dollars a year, to b2 paid in monthly installments of not
exceeding two hundred dollars during the year; and also twelve cents
per mile each way for traveling not exceeding twice per month from
and to his placz of residence, by the most direct route of public travel
to and from the seat of government to be paid out but once in any
regular or special session; but if any member is absent without leave,
or is not excused on his return, there shall bz deducted from his com-
pensation the sum of ten dollars for each day’s absence.”

The first question to be determined is as to the constitutionality of said
section 40. Som2 question has been raised that a member of the general
assembly may not b2 paid a saelary, but that he should receive his return after
service is rendered, in an amount to he prescribed by law, dependent upon the
service rendered; that the payment is not one dependent on time but on the
amount of service rendered. In my judgment, and for reasons hereinafter stated,
the word “compensation” is used in the constitution of Ohio as embracing more
than the word ‘“‘salary,” but as including the word ‘“salary”’; that so far as the
two terms are concerned, compensation is generic and salary specific; and it is
perfectly competent for the general assembly to enact a law fixing the compen-
sation upon a salary basis, because the whole may always include a part.

Section 20 of article TI of the constitution, under the head of “term of
cffice, and compensation of officers in certain cases,” provided:

“The general assembly, in cases not provided for in this consti-
tution, shall fix the term of office and th» compensation of all officers;
but no change therein shall affect the salary of any officer during his
existing term, unless the office be abolished.”

The supreme court of this state, in a per curiam, in the case of Thompson,
Relator, vs. John Phillips, 12 O. S. 617, said:

“The relator, to show that he is not affected by the act of April 9,
1861, relies on the following section of the constitution:

“‘The general assembly in cas:s not provided for in this constitu-
tion. shall fix the term of office, and the compensation of all officers, but
no change therein shall affect the salary of any officer during his existing
term, unless the office be abolished.

“It is manifest, from the change of expression in the two clauses
of the section, that the word ‘salary’ was not used in a general sense,
embracing any compensation fixed for an officer, but in its limited sense,
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of an annual or periodical payment for services—a payment dependent
on the time, and not on the amount of the service rendered. Where the
compensation, as in this case, is to be ascertained by a percentage on
the amount of money received and disbursed, we think it is not a salary
within the meaning of the section of the constitution.”

We have from the foregoing the clear statement that the word *“compen-
sation” is used in a more comprehensive sense than the word “salary” in the
constitution.

up to this point it appears there can be no fair doubt as to the constitu-
tionality of section 40 of the Revised Statutes and, too, said section is in harmony
with this provision of the constitution of the state of Ohio, to-wit: section 2 of
article II, under the head of ‘“When chosen:”

“Senators and representatives shall be elected biennially, by the
electors of the respective counties or districts, on the first Tuesday after
the first Monday in November; their term of office shall commence on
the first day of January next thereafter, and continue two years.”

From this it clearly appears that a member of the general assembly is an
officeholder with a term, and that said term is two years; and payment of one
holding an office for a term that is definitely fixed is entirely in harmony with
the legislative idea of payment dependent on time, and payment, too, either
annually or periodically, such as by the quarter or by the month. But I con-
ceive that any payment based on time should be at the end of the period and
not in advance,

Section 40 of the Revised Statutes, passed into the General Code as section
50, which is as follows:

“Pach member of the general assembly shall receive as compen-
sation a salary of one thousand dollars a year, which shall be paid in
monthly installments of not exceeding two hundred dollars during
the year,-but in any year in which a session of the general assembly
is held the balance of the salary for such year shall be paid at the end
of the session. Kach member shall receive two cents per mile each way
for mileage once a week during the session from and to his place of
residence, by the most direct route of public travel to and from the
seat of government, to be paid at the end of each regular or special
session. If a member is absent without leave, or is not excused on his
return, there shall be deducted from his compensation the sum of ten
dollars for each day’s ahsence.”

The only difference as to salary between section 50 of the General Code and
section 40 of the Revised Statutes is found in the following clause, contained in
said section 50, and not found in section 40:

“put in any year in which a session of the general assembly is held the
balance of the salary for such year shall be paid at the end of the
session.”

I do not hesitate to hold that that clause is clearly inhibited by the con-
stitution; it comes under neither compensation nor salary; 1t is neither com-
pensation for services rendered, nor salary dependent upon time. It is a clause

12—A. G,
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clean-cut against the plain meaning of any reasonable interpretation of the con-
stitution. It violates the maost favorable interpretation that can be given to the
constitution with reference to payment to members of the general assembly.

However, the last general assembly, in Hous2 Bill No. 594, supra, went still
further in its amendment of said section 50, General Code. After said section
50, in its amended form, passed both branches of the general assembly, it was
presented to the governor for his action thereon, and the governor returned the
bill to the house of representatives without his approval, stating his reasons
therefor as follows:

_ “Under General Code, section 50, the salaries of members are made
$1,000 per annum, payable in monthly installments during each year.
In any session vear ‘the balance of the salaries for such year may be
paid at the end of the session.’ The purpose of the bill is to make the
entire remainder of the salaries for the full term of two years payable
at the end of the first session, which is always at the beginning of the
first year.

“It is drawn s0 as to take effect at once. .

“If it were a mere matter of policy the payment of salaries in advance
would not be right. True, ‘they also serve who only stand and wait’
a further call for active duty, but the service should precede the pay
whether it be work or waiting. It cannot be foretold that nothing will
oceur to require an extra session and if there should be one the lack
of present funds might prove inconvenient to some members. There are
already three vacancies in the membership and others may occur. In
such cases the new members chosen would have to serve without com-
pensation or the public be subjected to double payment for the same
service.

“But apart from these considerations the action proposed by the bill
would, in my opinion, violate the constitution, article II, section 31,
which in terms forbids any change in the compensation of members
during their term of office. Time of pavment is an essentia]l element
of compensations as well as the amount, and the prohibition of any
change covers both.

‘“The remainder of the salaries for 1911 may be paid at the close
of the present session by the law as it now stands, but the salaries for
1912 are payable only in monthly installments during that year. With
state funds drawing liberal interest, as they now do, the difference
against the taxpayers involved in paying the entire salaries for 1912 on
May 31st, 1911, can be readily calculated and would be a very consider-
able amount, though this is not so important as the principle at stake.

“It is said the bill follows precedents. I find that from the time
biennial sessions were resumed in 1894, the law provided for monthly
installments until 1904, when a law like the bill now before me passed
(97 M. 316). But this was repealed at the following session in 1906, and
payment for the full year only authorized at the close of the session
(98 V. 8). Though this act was in turn repealed and only monthly
payments permitted (id. 287), the provision of the earlier act for pay-
ment for the remainder of the session year got somehow into General
Code, section 50.

“Beginning with 1908 there have been annual sessions. So there is
the single precedent of 1904, and that promptly repudiated, standing
alone against the action of all the other biennial sessions since 1894.

’
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“For these reasons I am constrained to return the bill to the house
of representatives without my approval, which I herewith do.”

The reasons stated by the chief executive of the state in reference to the
constitutionality of an act should always have great weight, but when coming
from one who is not only the governor hut at the same time a lawyer of great
experience in the interpretation of the laws, both national and state, and one
who is recognized as an authority of the highest standing, these reasons become
practically binding. In my judgment, the message of Governor Harmon to the
house is unanswerable, constitutionally, legally, logically, morally and ethically.
Notwithstanding this the general assembly passed the Dbill over the head of the
governor, and it is now section 50, General Code, supra. The question is: is
siich section constitutional and binding upon you to issue vouchers to members
of the general assembly fer their salary for the year 1912 in lump sum, and
in advance? The answer is no. While the governor’s reasons were intended to
apply in support of his veto of the measurc they well apply here. They apply
to the unconstitutionality of the act as well as to the policy against the enactment
thereof. Before having read the reasons stated by Governor Harmon that part
of this opinion was already written, holding invalid the following clause in
section 50 of the General Code:

“put in any year in which a session of the general assembly is held the
balance of the salary for such year shall be paid at the end of the
session.”

With this clause left out of section 50 it is entirely legal and constitutional.
Section 50, General Code, as amended at the last session of the General
assemDbly, is constitutional with the following eliminated:

“Such salary for such term shall be paid in the following manner:
two hundred dollars in monthly installments during the first session of
such term and the halance of such salary for such term at the end of
such session.”

However, inasmuch as such act was unguestionably passed for the sole
purpose of enabling the members to draw their two years’ salary or compen-
sation at the end of the first session of the general assembly and inasmuch as
there is no provision therein providing for monthly payments, T am satisfied
that said House Bill No. 594 should be entirely disregarded by you, and that
you should be governed entirely by section 50 of the General Code, with the
following clause left out:

“pul in any year in which a session of the general assembly is held the
balance of the salary for such year shall be paid at the end of the
session.”

To avoid confusion, be governed by the following:

“Qection 50. Each member of the general assembly shall receive
as compensation a salary of one thousand dollars a year, which shall
be paid in monthly installments of not exceeding two hundred dollars
during the year * * % Each member shall receive two cents per
mile each way for mileage once a week during the session from and to
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his place of residence, by the most direct route of public travel to and
from the seat of government, to be paid at the end of each regular or
special session. If a member is absent without leave, or is not excused
on his return, there shall he deducted from his compensation the sum
of ten dollars for each day’s absence.”

This, of course, is to be your rule with reference to all members who, in
~ the language of the chief executive are serving by “standing and waiting.”

The answer to your first question discloses that members of the general
assembly are not entitled to their second year’s salary in one lump sum in
advance. i

In answer to your second question, to wit:

“If they are not entitled to the latter, and are entitled to the salary
of one thousand dollars, each, per year, at what times should vouchers
be issued to such members and for how much?”’

I beg to advise that the statute does not determine the amount by which
you shall be governed, beyond saying: “Kach member of the general assembly
shall receive a salary of one thousand dollars a year, which shall be paid in
monthly installments of not exceeding two hundred dollars during the year.”
Evidently, payment was not provided in equal monthly instaliments for the
reason that it was intended that members of the general assembly in
attendance upon a session should receive more per month than when not in
attendance upon a session, and it is proper that during the session each member
should receive the maximum of two hundred dollars per mouth; but as to‘the
monthly payments when the general assembly is not in session but are keeping
themselves in readiness to respond to the executive call, it is clearly to be
deducded that the usual rule of equal monthly installments should apply. There-
fore, my advice to you, in response to this inquiry, is to issue voucher at the
end of each month to each qualified member of the genera) assembly during
the months that the general assembly is not in session, for the sum of eighty-
three and one-third dollars.

Answering your fourth inquiry, to wit:

“Whether a member who was elected a member of the general
assembly and duly qualified and acted in that behalf during the session,
and who moved away from the state, or from his coilnty or district,
is entitled to a salary in case the members generally are found to he
so entitled.”

I beg to advise that section 3 of article II of the constitution of Ohio
provides:

““Senators and representatives shall have resided in their respective
counties or districts one year next preceding their election, unless they
shall have been absent on the public business of the United States, or
of this state.”

The constitutional limitation would deny a man the right to election to the
general assembly, who voted in, for instance, Butler county, and resided in
Columbus temporarily, unless his absence from Butler county was on account
of public business of the United States or of this state, although such person
would unquestionably be eligible to election to offices generally in Butler county.
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This constitutional provision discloses that the intention to return, so far
as qualification for election is concerned, would not save the right to election.
However, the constitution only goes to qualification for election to office, and
dozs not reach to the question of forfeiture. In the absence of the latter I am
inclined to the view that the same rule would apply in relation to the right
of a member of the general assembly to represent his district in such general
assembly as applies to the right of one to vote, who was temporarily absent.
Secction 4866, General Code, paragraph 3, provides as follows*

“A person shall not be considered to have lost his residence who
leaves his home and goes into another state or county of this state for
t'mporary purposes, merely, with the intention of returning.”

‘Whether or not the absence is temporary and the intention to return, which
must be a fixed one, exists, is a question of fact for you to determine in each
specific case. , Unless the absznce is temporary, and unless there is a fixed
purpose to return to the state, such person .would no longer be a citizen of
this state, and, undoubtedly, would not be entitled to any of its privileges as
such. But, if you are satisfied, after a careful examination, that any member
of the general assembly has removed from his district but temporarily, and
" that it is his fixed purpose to return, I am not prepared to hold in such case

that you would be warranted in declining to issue voucher.
) Very truly yours,
TiaoTHY S. HOGAN,
Attorney General.
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OFFICE OF STATE HIGHWAY COMMISSIONER VACATED—REPEAL OF
STATUTE BY IMPLICATION—VETO OF REPEALING CLAUSE—SALARY. -

The office of the state highway commissioner as held by Mr. Wonders under
section 1178 G. C., became vacant on the 9th day of June, 1911.

Senate Bill No. 165, excepting sections 5258 and 5259 which were mnot
approved by the governor, became law on the Ith day of June, 1911.

Said bill covers the ground of and is intended as a swbstituie for sections
1178 and 1231 G. C., providing for « state highway department, and therefore
repeals the former sections by implitation, in spite of the fact that section 58,
repealing section of said bill, was vetoed by the governor.

Where a later act covers the whole subject of an earlier act, and is plainly
intended as a substitute for the former, the former act is impliedly repealed.

By the repeal of an act which created an office. the office itself must neces-
sarily be abolished.

The salary of Mr. Wonders and his employes should be calculated up to
June 9, 1911, )

. CoruMmpus, Or10, June 29, 1911.

Hox. A, W. Bearry, Députy Auditor of State. Columbus, Ohio.
Dear Sir:—I have your favor of June 19, 1911, in which you submit the
folowing- questions:

“When did Senate Bill No. 165, passed May 31, 1911, and approved by
the governor June 9, 1911, vacat: the office of state highway com-
missioner?

“Did Mr. Wonders legallv hold the office until his successor was
appointed and qualified? ’

“When did the terms of the clerks in his office and other employes
appoinfed by and acting under the direction of Mr. Wonders cease, and
to what date should salaries of Mr. Wonders and his employes be paid?

“How shall the proportionate part of the salaries of Mr. Wonders
and his employe§ be determined; the salary of Mr. Wonders being fixed
by statute at $2,500, and the salary of the employes being fixed by Mr.
‘Wonders, and payable from a blanket appropriation covering the salaries
or compensation of the several employes?”’

To properly answer your questions, it is-necessary to consider the pro-
visions of S. B. 165 and the facts connected with ifs passage, and the veto
of certain of its sections by the governor.

The bill was passed on the 31st dav of May, 1911, and on the 9th day of
June, 1911, the governor approved all of the provisions of the said act, except
sections 52, 58 and 59. Therefore, as section 16 of article IT of the constitution
provides: “Every bill passed by both houses of the general assembly shall, before
said bill can hecome a law, be presented to the governor. If he approves, he
shall sign said bill and thereupon said bill shail be law.” Therefore, all of
the provisions of Senate Bill No. 165, excepting sections 52, 58 and 59, which
were not approved by the governor, became law on the 9th day of June, 1911.

This act, Senate Bill No. 165, covers the whole subject formerly provided
for by chapter 18, division 2, title 2 of part I of the General Code of Ohijo as
embraced in sections 1178 to 1231 of the General Code, providing for the state
highway department “for the purpose of affording instruction, assistance and
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co-operation in the building and improvement of the public roads of the state.”
and for the appointment of a state highway commission, and is plainly intended
as a substitute for the said former act, as the purpose ofthz act is the same,
in all important respects, and the new sections corrsspond in all important
particulars with the old sections. It is clearly apparent from the act as passed,
which contained section 58, that it was intended as such substitute for the
former act as section 58 especially repeals all of the section of the old act,
which were changed in any respect whatever.

This section 58 having be.n vetoed by the governor, the question arises,
and I suppose is partly responsible for your inguiry as to whether or not said
repealing sections being vetced and therefore not now a part of the act, does
the pres:nt act repeal the former act by implication? My opinion is that
it does.

There can be no doubt in this case about the intention of the legislature.
The intention is plainly exprcssed by section 58, which, though repealed, is
nevertheless the legislative expression of its intention, and it is further made
plain by the message of the governor transmitted with this bill, and expressing
reasons why it was necessary for him to veto section 58. 1 herewith copy a
portion of the said veto message which relates to this subject:

“This of course, is not enough for rapid progress, so the bill raises
the amount the counties may levy annually from one mill to one and
onc-half mills, and Senate Bill No. 225, a twin measure, requires a state
levy of half a mill each year on all property correspondingly to increase
the amount available for state aid.

“This state levy must be counted in the ten mill limit and reduce
by so much what may b» levied for other purposes. And section 52 of
said bill No. 165, not only increases the authorized levy, as above
stated, but in express terms nuts the entire mill and a half outside
of the ten mill limit. So if both of those provisions wer2 approved
the limit would at once become eleven and one-half mills instead of
ten, and the availability of the ten mills be reduced by half a mill
besides.

“The owners of property of all kinds have been assured that the
limit shall be ten mills, and on the faith of this they have generally
acquiesced in the action of the taxing authorities with respect to fair
returns and valuations. It would be most unfair now to permit the
limit to be raised for any purpose which the people do not specifically
and expressly approve, as provided in the tax limit law.

“This interference with the tax limit is quite unnecessary, too,
because the funds raised by the additional county levies cannot be spent
until the state furnishes a like amount. And while the state levy hegins
at once, the money raised cannot be used until it is appropriated by
law, which has not been done and cannot be done until 1913. In fact
the object stated in ihe bill is to provide a fund for future, not for
present, use,

“I, therefore, with thes> objections, file with the secretary of state,
unapproved, said section fifty-two (52) of said bill No. 165, and also
section fifty-eight (58) and fifty-nine (59) thereof. The two last named
are the repealing sections which cover section 1224 of the General Code
authorizing the present levy of one mill by the counties. I am com-
pelled to include the repealing s-~ctions in my disapproval of section
h2, because otherwise no levy at all by the counties would be authorized.
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But while the entire repealing sections are struck out by my action,
there will be no real difficulty, because they cover only the old state
highway law which this bill replaces, re-enacting most of it. Being
Iater and on the same subject the bill will repeal by implication the parts
of the old law which are different.

“I regret to take this course, but it is the only one open unless
I abandon the settled policy of standing by the tax limit, which I cannot
justly nor honorably do.”

Even if this were not so, and we were without the expression of the legis-
lature as to its intention to repeal the old act, and without the light thrown
upon the situation by the message of the governor, still it is my opinion that
if this new act contained no repealing section whatever, it nevertheless would
operate as a repeal of the former act. Upon the same subject is the case of
State, ex rel. Witt vs. Craig, Auditor, 22 0. C. C. Reports, vage 441, the first
syllabus of which is as follows:

“The general rule of construction is, that where a later act covers’

the whole subject of an earlier act, and is plainly intended as a

substitute of the former, the former act is impliedly repealed.”

The circuit court, in deciding this case, stated that the opinion in court
helow was given by Judge Phillips of the Cuyahoga county common pleas court,
and thereupon proceeded to set forth Judge Phillips’ opinion in toto and
adopted the same as its opinion in disposing of the case. The opinion of Judge
Phillips is a, very instructive one and goes fully into the ques’ions of repeals by
implication. but I shall content myself, as the opinion is somewhat lengthy,
by quoting simply the following extracts which seem particularly applicable
to the present question:

“It, is claimed that this act of 1896 repealed section 8§ by implica-
tion, the claim being that the new act is a substitute for the old act,
covering the whole scheme of compensation by salary, and that, being
such substitute, it operates by implication to repeal the whole of the
former act upon the same subject. .

“The rule is well settled, that where a later act covers the whole
subject of an earlier act, and is plainly intended as a substitute for the
former, the former act is impliedly repealed.

‘“The authorities in support of this general doctrine are so numerous
they need not be stated. The doctrine is held by our supreme court in
United tSates vs. Tynene, 78 U. S. (11 Wall) 88.

“But where the substituted act contains a clause repealing all
former enactments inconsistent with the substituted act, such repeal, it
is held, is operative; that is, that form of repeal is operative and limits
the repealing act according to the terms of its repealing clause.

“‘The doctrine that a statute is impliedly repealed by a subsequent
act revising the whole matter of the first, does not apply when the
revisory statute itself prescribes its operation upon the previous act;
when this is done, no other effect can be given to the revisory act’
What I have just read is part of the syllabus in Patterson vs. Laturn,
3 Sawyer, 164, the opinion in which case was delivered by Justice Field.
In this case, the revisory act repealed such provisions of the original
act as were inconsistent with the new act.”
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The syllabus in the case of the Lorain Plank Road Company vs. Newton
Cotton, 12 O. S, page 263, reads as follows:

“2. Said section, which revises the whole subject matter of the
amendatory act of March 10, 1836 (S. & C. Stat. 355), ‘for the regulation
of turnpike companies,” and is evidently intended as a substitute for it,
is to be regarded as superseding the latter act, and not as furnishing
an additional or cumulotive remedy.”

And on page 271 the court says:

“Prior to the passage of the act of 1852, the plaintiff in error was
subject to the provisions of the amendatory act of March 10, 1836 (S.
& C. Stat. 335), ‘for the regulation of turnpike companies,” which con-
tains provisions similar to those of section 58 of the act of 1852, for
the suspension of tolls upon roads which the companies have failed
to keep in repair, excapt that inspectors, who are upon view to determine
the truth of the complaint, are to be appointed, under the former law,
by the court of common pleas, or, as the case may be, by an associate
judge of such court. It is insisted that the law of 1836 is neither
expressly nor impliedly repealed by the act of 1852, and is, therefore,
still in force as to all companies, incorporated prior to the passage
of the act of April 9, 1852. :

“If this were truz, the result anticipated by the counsel for the
plaintiff—that proceedings could not be sustained against the plaintiff
under said section 58—would by no means follow.

“If we are right in the conclusion, that the general provisions of
the law of 1852 are applicable to corporations crzated prior to its
passage, and the law of 1836 is also in force as to them, then the law
of 1852 must be regarded as providing a cumulative or auxiliary remedy,
to which the party aggrieved may resort, if he elects to do so.

“We incline, however, to a different opinion, and that the law of
1836, above referred to, is superseded by the 58th section of the law
of 1852. .

“Section 58 is a re-enactment of the law of 1836, with the single
exception of the tribunal, invested with the duty of appointing the
inspectors—the same complaint is to be made—the same facts must
exist—the same course of procedure is prescribed for the inspectors—the
same notices of the preliminary and final action upon the complaint are
to be given, and the same disabilities and pe2nalties are imposed, if
the complaint is found to be true.

“It is manifest, therefore, that if section 58 is applicable to pre-
existing corporations, it was intended as a substitute for the act of
1836, and must be held to supersede it.”

This disposes of the contention that might possibly be raised that as the
repealing clause of the préesent act has been vetoed it should not be regarded
as repealing by implication the old act, but rather as being cumulative and
in addition thereto.

It might also probably be contended that as repeals by implication are
uot favored, the former act would still be in existence because its provisions
are not expressly repealed by the present act as section 16 of article IT of the
constitution provides:
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“* % % gand no law shall be revived, or amended unless the
new act contain the entire act revived, or the section or sections
amended, and the section or sections so amended shall be repealed.”

Should this contention be raised, it is expressly disposed of by the case
of Lehman vs. McBride, 15 0. S., 573:

“B. The clause of the 16th section of the 2d article of the con-
stitution, which provides that ‘the sections or sections so amended, shall
be repealed,” is directory only to the general assembly and was not
intended to abrogate the long established rule as to repeals by
implication.”

In this case the court says:

“A farther objection is raised as to the validity of this law on
account of the form in which it was enacted. The 16th section of the
2d article of the constitution provides as follows:

“‘Every bill shall be fully and distinctly read on three different
days, unless, in case of urgency, three-fourths of the house in which
it shall be pending, shall dispense with this rule. No bill! shall contain
more than one subject, which shall be clearly expressed in its title,
and no law shall be revived or amended, unless the new act contain
the entire act revived, or the section or sections amended; and the
section or sections so amended shall be repealed.”’ Now, it is said, that
the law in question is invalid, because it fails to comply with the
requirements of the third and last clause, or provision, of the section
just quoted, in this: that, though: in several of its provisions it changes,
and, therefore, is amendatory of the g:neral election laws of the state,
yet it does not contain the sections of the old law which are thus
amended, nor does it expressly repeal any of them. I.et us briefly
examine this objection. The constitutional provision supposed to be
violated (omitting what is irrelevant), reads thus: ‘No law shall be
* % * amended, unless the new act contain * * * the section or
sections amended; and the section or sections so amended shall be
repealed.’

“From the argument of counsel, we are led to suppose that the
objection to be considered rests, mainly, on what we conceive to be a
misunderstanding or the meaning of this clause. We understand the
main objection to be, that in the mew act, the sections of the prior
statute, which it is supposed to modify or amend, are not set out and
recited in full. We think the phraseology, reasonably construed, does
not require this to be done. As we understand this clause of the
constitution, it requires, in the case of an amendment of a section or
sections of a prior statute, that the new act shall contain, not the
section or sections which it proposes to amend, but the section or
sections in full, as it purports to amend them. That is, it requires not
a recital of the old section, but a full statement, in terms, of the new
one. Such has been the almost uniform legislative construction given
to this clause: and a different judicial construction would invalidate
nine-tenths of the amendatory acts of state legislation passed since 1851.
Whatever inference might be drawn from -the debates in the constitu-
tional convention, every provision of the constitution should be con-
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strned agreeably to the import of its terms, as they may be fairly
presumed to have been understood by the people, whose ratification
alone gave validity to the whole instrument.

“Now, in regard to the act before us, it may be said that it does
not, either in its title or anywhere in the body of it, purport, in terms,
to be amendatory of a former statute or statues, or of any section or
sections ‘of a former act. Very few of its provisions were intended to
supersede or take the place of any former enactments. {t is, in fact,
in its main provisions, and in its general scope and purpose, an
independent and original act of legislation, upon a subject not embraced
in prior statutes, and in respect to which there had been no previous
legislation. TIts purpose, as declared in its title, was ‘to enable qualified
voters of this state, in the military service of this state, or of the
United States, to exercise the right of suffrage’ On this subject there
was no prior legislation to be amended.

“The act was intended to provide for a particular case, not hitherto
provided for—that of voters in the military service; and as to the place
and manner in which all other electors should exercise the right of
suffrage, prior enactments were left uncharged and in full force. As
to them, the law was not ‘amended, and it was properly not repealed,
because it was intended that it should still operate with full vigor.

“But if we regard the act under consideration as properly amenda-
tory of prior election laws (as some of its provisions, no doubt, are),
yet all its sections are fully set out, in express terms. The constitutional
provision to which, it is said, this act does not conform, was intended,
mainly to prevent improvident legislation; and with that view, as well
as for the purpose of making all acts, when amended, intelligible,
without an examination of the statute as it stood prior to the amend-
ment, it requires every section which is intended to supersede a former
one to bz fully set out. No amendments are to be made by directing
specified words or clauses to be striken from, or inserted in, a section
of a prior statnte which may be referred to; but the new act must
contain the section as amcnded. In this particular, we think, the act
before us is not liable to exception. Tt is true, that some of its pro-
visions are intended to change and supersede kindred provisions in the
ganeral election laws of the state. For example: it extends the time
_ for receiving and opening the return of votes cast under the act, and
of making abstracts thereof, and for giving certificates of election, to
thirty days from the day of election; whilst the general election law
of 1852 required the same acts to be performed within six days from the
day of election; and it extends the time for giving notice of a contest
of the election, to twenty days after the opening of the returns, whilst
the law of 1852 required such notice to be given within twenty days
from the day of election.

“The only just ground of exception to the regularity of these
amendatory sections is, that the former provisions of the statute,
which are thus amended and superseded. are not expressly declared to
be repealed. But, we are satisfied that the clause of the constitution
which requires, that ‘the sections so am'nded shall be repealed, is
merely directory to the general assembly; and that a statute cannot be
judicially deelared invalid because that direction has not been complied
with. This section of the constitution contains two distinct provisions
preceding the one under consideration: 1st, ‘that every bill shall be
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distinctly read on three different days,’ etc.; 2d, that ‘no bill shall
contain more than one subject, which shall be clearly expressed in its
title” In the case of Miller & Gibson vs. the State (3 Ohio St. Rep. 475),
the first of these provisions came under examination, and was held
to be directory only. At least, the court says, ‘this is an important
provision, without doubt; but, nevertheless. there is much reason for
saying that it is merely directory in its character, and that its
observance by the assembly is secured by their sense of duty and official
oaths, and not by any supervisory power of the courts. Any other
construction, we incline to think, would lead to very absurd and
alarming consequences.” The second provision was considered in the
case of Pim vs. Nicholson (6 O. State Rep. 176), where the court held,
that ‘this clause was incorporated into the constitution for the purpose
of making it a permanent rule of the houses. It is directory only, and
the supervision of its observance must be left with the general assembly.
We think the reasons are equally cogent for rcgarding the subsequent
clause in regard to repeals, as also directory in its character, and that
a contrary holding would result in consequences truly ‘alarming.’ It
would at least nulify many statutes which the courts and the people
of the state have hitherto regarded as valid and governed themselves
acordingly in their transactions. We cannot think that this clause was

- intended to abolish the doctrine of repeals by implication, and to

reverse the established maxim, that where statutes are inconsistent with
each other, the latter repeals the former. On the confrary, it was
intended to secure and enforce the application of the principle embodied
in this maxim, by directing the general assembly to act® in accordance
with it, by expressly declaring the former inconsistent and amended
statute to be repealed.

“The constitution of Maryland contains the following clause: ‘No
law shall be revived, amended, or repealed by reference to its title only.’
In giving a construction of this clause in the case of Davis vs. the
State (7 Md. Rep. 152), the court said: ‘this was intended to prevent
incautious and fraudulent legislation. It does not apply to an
independent act establishing a new, or reviving some previous, policy
of the state. In such cases the enactment of one law is as much a repeal
of inconsistent laws, as if the latter were repealed by express words.’
The application of this principle to the act before us is apparent.”

This case has been cited with approval many times throughout the courts

of Ohio.

One specific instance, which indicates that the question is no longer

of any doubt is shown by the following extract of the opinion of Judge Okey
in the case of Kennedy vs. State, 34 0. S, page 310 (at page 313):

“Chapter 8, section 39, is evidently a substitute for the first clause

of the 20th section of the act of 1870 (67 Ohio L. 106), and hence the
clause is repealed thereby. Lehman vs. McBride, 15 Ohio St. 573.
The remaining part of section 20 falls, in the revision of the laws,
under another title, which could not be submitted for re-enactment at
the session of 1877, and that is the reason there was no express repeal
of the section.”

Finally, upon this proposition the whole matter is succinctly stated by
Judge Shauck in delivering his opinion in the case of Thornily vs. State, 81
0. S., 108- (at page 118):



ANNUAL REPORT OF THE ATTORNEY GENERAL. 18

D

" “That the section relief upon has been repealed by implication by
the act of April 21, 1901 (97 O. L. 2534), which placed county; com-
missioners upon a salary instead of allowing them compensation by
fees as formerly. That act in its first section (section 897, R. S.) affixes
to the office of county commissioners a prescribed salary in every county
of the state®, and the second section of the act provides: ‘the compen-
sation provided in the preceding section shall be in full payment of
all services rendered as such commissioners.” It is true that the later
act does not express!y repeal the former provision now relied upon as
authority for the payment of the fees claimed by the commissioners.
It is also true that repeals by implication are not favored, the meaning
of which is, and it must be, only that a court will not, im the absence
of an exrpress repeal, consider former legislation as repealed by implica-
tion when the former and later acts may be harmonized by reasonable
construction so as to continue both in operation. Il is consistent with
the elementary rule. always recognized as indispensable to the right

T administration of the writien law, that the present will of the legis-
lature is found in its latest exrpression.”

On page 119 he says:

“Here is expressed affirmatively by the language employed in the
act the legislative will with respect to the subject so comprehensive
that it cannot be doubted that the express repeal of section 4903 was
omitted by mere inadvertance. The last named section being incom-
patible with the later legislation must yield to it because of the imprac-
ticadbility of harmonizing the earlier and the later acts so that they may
be enforced together.”

It seems to me, from the foregoing authorities, there can be no doubt but
that Senate Bill No. 165, even with the repealing clause veto as stricken out,
and without looking to the plainly expressed intention of the legislature, as
shown by the enactment of the repealing section and its veto by the governor,
clearly repeals all of the sections of the former act which are incorporated in
it, therefore, as it became a law on the 9th day of June, 1911, and as Mr.
‘Wonders, the former state highway commissioner, was appointed under the
provisions of section 1178 of the General Code, which section was repealed by
the enactment of section 1 of the said Senate Bill No. 165, hig office, therefore,
became vacant——or, more properly, was abolished on the 9th day of June, 1911,
by the repeal of the said section 1178 of the General Code under which he
was appointed.

State vs. Jennings, 57 0. S, 415. “1. An office created by an
ordinance is abolished by the repeal of the ordinance, and the incumbent
thereby ceases to be an officer.”

And at page 423, Judge Minshall says:

“There is no question hut that the council had the power to repeal
the former ordinance: and this being so, and all the offices created by it,
whatever they were, heing thus abolished, the incumbents cease to be

officers, for there can be no incumbent without an office.”

and it cites upon this proposition Flynn vs. State, 70 O. S,, 333; Gano vs. State
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ex rel, 10 Ohio St., 236; State ex rel. vs. Hawkins, 44 Ohio St., 98. This propo-
sition is equally true in regard to offices created by the legislature. By the
réepeal of an act which created an office, the office itself must necessarily be
abolished, for without the law creating it there is no valid reason for its
existence. (See also Knoup vs. Bank, 1st Ohio St., 603, where the court say at
page 616):
o
“It is true, that an officer elected by the legislatﬁre, or the people,

cannot be expelled from his office, arbitrarily, by a resolution, or act,

because the constitution prescribed an impeachment, or other mode of

trial for such cases, but if the office be created by the legislature, it may,

in the absence of express constitutional restriction, be abolished or

suspended; and yet the officer cannot claim compensation, for the loss

of his office. He has no property, or individual right in it. He is but

a trustez for the public; and whenever the public interest requires that

the office should be abolished, or the duties of the office become unneces-

sary, the incumbent cannot object to the abolition of the office.”

In the case of Sfate ex rel. Flinn vs. Wright, Auditor, 7 Ohio St., 334, the
fact that an office is abolished by the repeal of the act creating it is clearly
expressed. I quote from the decision of Judge Brinkerhoff as follows:

“By an act of the general ass?mbly, passed March 12, 1852, entitled’
‘an act to create a court of criminal jurisdiction in Hamilton county,’
the criminal court of Hamilton county was established; the court to
consist of a single judge to be elected by the electors of that county,
and whose term of officz should be five years.

“The relator was duly elected and commissioned as such judge for
the term of five years from the second Monday of February, 1852.

“On the first day of May, 1854, the general assembly passed an act,
to take effect from and after the first day of January following,
repealing the afore¢mentioned act, and transferring the business of said
criminal court to the court of common pleas of Hamilton county.

“The court and the office being thus abolished by the repeal of the
act creating them, and the business pending in that court being trans-
ferred elsewhere, prior to the expiration of the time for which he was
elected and commissioned, the relator claims that the repealing act
insofar as it attempted to abolish his office prior to the expiration of
the time for which he was elected and commissioned, is contrary to the
constitution of the state, and therefore inoperative; that his office con-
tinued in being notwithstanding the repealing act; and he now seeks,
by his motion, to compel the auditor of state to issue his warrant on
the treasurer of state for his salary accruing subsequently to the time
fixed for the taking effect of the repealing act.

“That the general assembly has full power to contrcl, modify, and
abolish the courts and judicial offices of the state, except so far as its
powers in this respect are restrained and limited by the provisions of
the constitution, will be conceded. And the inquiry before us, therefore,
is, whether there is, in the constitution, any limitation, either expressed
or implied, upon the general power of the legislature over courts and
their judges created by its authority?”

The foregoing citations seem to he necessary to properly answer your
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questions, and now answering the same in order, and basing my answers upon
the authorities above cit-d and quoted, 1 take up the rest of your questions.

My opinion is, that the ofice of the state highicay commissioner, as held
by Mr. Wond:rs under section 1178 of the General Code, became vacant on the
Oth day of June, 1911, on which date Senate Bill No. 165 became a law.

You ask whether Mr. Wonders legally held the office until his successor,
Mr. Marker, was appointed and qualified on the 17th day of June, 1911. My
opinion is that he did not. Th2 office held by Mr. Wonders became vacant on
the 9th day of June, 1911, by the repeal of the act under which he was
appointed, and therefore there was no further office for him to hold. A new
office was created by Senate Bill No. 165 (see section 1 of the said act), and
there was no incumbent of the said office until Mr. Marker was appointed and
qualified.

Your next question is: “When did the terms of the clerks in his office and
other employ:s emploved by aund acting under the direction of Mr. Wonders
cease, and to what date should the salaries of Mr. Wonders and his employes
be paid?’ The terms of the clerks and other employes appointed by Mr.
Wonders and acting under his dircetion cease upon the same date that the office
of Mr. Wonders ceased, namely, the 9th day of June, 1911, as the sections of
the code under which they were appointed were repealed by the enactment of
the new bill; therefore, as there was no authority in law after said date for
their employment or pay, the salaries of Mr. Wonders and his-employes should
be paid to June 9th, 1911.

Your next qucstion is: “How shall the proportionate part of the salaries
of Mr. Wonders and his employes be defermined; the salary of Mr. Wonders
being fixed at $2,500, and the salaries of the employes being fixed by Mr.
Wonders, and payable from a blanket appropriation covering the salaries or
compensation of the several employes?” The amount of salary due Mr. Wonders
up to the 9th day of June, 1911, should be paid out of the appropriation made
for the payment of his salary; and the salary of the other cmployes should be
paid, as fixed by him, calculating the amount due up to the 9th day of June,
1911, and from the appropriation made for that purpose.

Very truly yours,
TimoTHY S. HOoGAN,
Attorney General.

291.

OHIO NATIONAL GUARD—APPROPRIATION FOR EXPENSES IN COLUM-
BUS STRIKE STRIKE—PAYMENT THEREFROM FOR LOSS BY MEM-
BERS OF CLOTHING THROUGH BURGLARIZATION OF ARMORY.

The appropriation for “the erpenses of the National Guard in riot duty al
Columbus in the summer of 1910 cannot be drawn upon to reimburse members
for loss of clothing through burglarization of the armory.

CoLuMmacs, OHIO, July 10, 1911.

Hox. A. W. Bearry, Deputy Auditor of State, Columbus. Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of June 6th, answer
to which has been unavoidably delayed on account of the unusual pressure of
business in this department. .

Your letter encloses correspondence hetween Captain Willis Bacon of Com-
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pany I, 8th .Infantry, 0. N. G, and General Charles C. Weybrecht, adjutant
general, with reference fo a claim against the state arising in the following
manner: -

Certain members of said Company 1, the headquarters of which
is at Tiffin, upon being called into active service hecause of the riotous
conditions in the city of Columbus in the summer of 1910, were forced
in compliance with regulations of the National Guard to make a change
of clothing trom their ordinary costumes into the uniforms of the
service at the armory of said company in Tiffin and to leave their own
clothing in their lockers in said armory. While the company was absent
at Columbus the armory was burglarized and the clothing in question
lost. The members of the guard thus damaged, desire to have the
amount of their loss ascertained by a surveying officer of the National
Guard and paid out of the appropriation for the expenses of the National
Guard on riot duty in Columbus in the summer of 1910.

You request my Vopinion as to whether or not payment may lawfully be
made to the members who have been thus damaged, out of the appropriation
ahove referred to, after ascertainment of the amount of loss in the manner
ahove described.

In my opinion the fund reféerred to may not be expended in this manner.
The appropriation is for “the expense¢s of the National Guard at Columbus, ete.”
These items are not in the most liberal sense of the term “expense of the
National Guard;” they are the losses of the individual members as private
citizens, occasioned, however, by their active service as members of the National
Guard. Their claims constitute obligations of the state of Ohio which the
general assembly of the state is in good morals bound to pay. The appro-
priation in question, however, is not broad enough to permit payment therefrom.

Very truly yours, .
TiMoTHY S. HoGAN,
Attorney General.
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(To the Bureau)
33.

COUNTY AUDITOR—PAYMENT OF ESTIMATES MADE BY ARCHITECT OR
COUNTY SURVEYOR—POWERS OF COUNTY COMMISSIONERS.

It is legal and regular for the county auditor to pay estimates made by
an architect or county surveyor under contracts for buildings or bridges without
the approval thereof by the counly commissioners.

Cor.tMBTS, OHIo, January 17, 1911.

Bureau of Inspection and Supervision of Public Office, Columbus, Ohio, Mr. A. B.
PECKINPAUGH, *
Dear Sir:—I1 beg to acknowledge receipt of your letter of November 22d,
requesting my opinion upon the following question:

“Sec. 2360, G. C., provides that estimates upon contracts for the
construction or repair of bridges and buildings shall be paid upon the
warrant of the county auditor, apparently without the allowance of the
county commissioners. Section 2572, G. C., provides that all bills pay-
able out of funds controlled by the county commissioners shall be filed
five days before allowance and remain on file five days after allowance
by the commissioners before their payment by the county auditor. Tak-
ing the provisions of these two sections together, is it proper for the
counly auditor to pay estimates made by an architect or county sur-
vevor under contracts for buildings or bridges without the approval
thereof by the county commissioners?”’

Section 2360 referred to by vou is a part of the chapter of the General Code
entitlied, “Building Regulations.”

Section 2333, et seq., of this chapter, describe in minute detail the procedure
to be followed in the construction of county buildings and bridges.

Section 2359 provides in part that,

“At the times named in the contract for payment to the person
with whom it was made, the county commissioners or an architect
employed by them to superintend the contract, shall make a full,
accurate and detailed estimate of ® * * the amount due #* * #”

Section 2360 provides in part that,

“When presented to him, the county auditor shall compare such
estimates carefully with the contract * * * and with previous
estimates. If he finds the last estimate correct, he shall * * # give
to the person entitled thereto, a warrant on the county treasurer for
the amount shown by the estimate to be due * # #7”

Section 2572 also referred to by you is found in the chapter relating to the
powers and duties of the county auditor. It provides in part that,

“A bill or voucher for the payment of money from any fund con-
trolled by the commissioners or infirmary directors must be filed with

13—A. G
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the county auditor * #* * at least five days before its approval for
payment by the commissioners or infirmary directors when approved
® * % payment thereof shall not be made until after the expiration
of five days after the approval has been so entered.”

The procedure outlined in the chapter relating to the construction of public
buildings is, in my judgmént, exclusive and complete in itself. These pro-
visions are specific, while section 2572 is evidently general and applies to the
payment of general claims against the county. It is, therefore, my opinion
that when an estimate has been approved in accordance with section 2359, the
county commissioners have nothing further to do with it, and that the auditor, if
satisfied that the estimate is correct, may lawfully pay the amount thereof
without allowance by the commissioners.

Your question suggests another question, as to the propriety of the approval
of an estimate under the public building act by the county surveyor. Referring
to the above quoted provisions of section 2359, it will be noted that the powers
to make up an estimate is vested in the commissioners or in the “drchitect
employed by them.” While the word “architect” is used in this section, I
believe the plain intent of it is, that when the structure to be constructed is
a county bridge, the engineer employed by the commissioners shall make up
the estimate. :

Since the adoption of section 2792, General Code, formerly section 1166 R. S.
in its present form, the supreme court has held in the unreported case of Hibbard
vs. Biddle, 81 O. S., that all engineering work for the county must be performed
by the county surveyor, who is entitled to be employed by the county com-
missioners for that purpose. The designing of a county bridge and superin-
tending the construction thereof, constitute, in my opinion, such engineering
work, and the county commissioners are entitled, if not required, to employ
the county surveyor therefor. The surveyor so employed, is, in my opinion,
entitled to make up the estimates required to be made by section 2359 of the
General Code.

Very truly yours,
TimoTHY S. HoGAN,
Attorney Generdl.

37.

COSTS IN FELONY CASE—JAIL RULE FIXED BY COMMON PLEAS COURT
—PAYMENT WHEN DEFENDANT PROVES INSOLVENT.

A jail rule fized by common pleas court providing for the inclusion in the
bill of costs of the prisoner’s expenses of board, and incidental expenses, cannot
extend to felony cases and such costs may not be paid out of thd state treasury
under 13726 @. 0. in case defendant proves imsolvent.

January 15, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GENTLEMEN:—I am in receipt of your letter of January 9, 1911, in which
you state:

“Under section 3162 of the General Code, the court of common pleas,
in one part of the jail rules governing the county jail, established the
following:
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“‘He (the sheriff) shall keep a separate account of in his jail
register with each prisoner and charge the same with board, washing,
shaving, clothing and any articles by him or her damaged, the expense
of guards, physicians, nurses and all other expenses incidental to his
or her imprisonment, to be taxed in the bill of costs and collected as
other costs are or may be by law collected.””

and you ask my opinion whether under this provision of the jail rules, such
expenses as board, etc.,, may be included in the costs in a felony case, and, in
case the defendant proves insolvent, b2 legally paid out of the state treasury
under section 13726 of the General Code.

Section 3162 ofthe General Code is as follows: . ~

“The court of common pleas shall prescribz rules for the regulation
and government of the jail of the county, not inconsistent with the
law, upon the following subjects:

*“First. The cleanliness of the prison and prisoners.

“Second. The classification of prisoners as to sex, age, crime, idiocy,
lunacy and insanity.

“Third. Bed and clothing.

“Fourth. Warming, lighting and ventilation of the prison.

“Fifth. The employment of medical or surgical aid when necessary.

“Sixth. Employment, temperance, and instruction of thé prisoners.

“Seventh. The supplying of each prisoner with a copy of the Bible.

“Bighth. The intercourse between prisoners and their counsel, and
other prisoners.

“*Ninth. The punishment of prisoners for violation of the rules of
the prison.

“Tenth. Other regulations necessary to promote the welfare of the
prisoners.” C

This section, it will he observed, gives a schedule of the subjects upon which
the courts shall prescribe rules for the regulation and government of the jail
of the county, and there is nothing in this section which can possibly be held
to grant any authority to include the expenses charged against the prisoner, in
the rule you refer to, in the cost bill so as to have the same paid by the state.

ﬁS.ection 2850 provides as follows:

“The sheriff shall be allowed by the county commissioners not less
than forty-five nor more than seventy-five cents per day for keeping and
feeding prisoners in jail, but in any county in which there is no
infirmary, the county commissioners, if they think it just and necessary,
may allow any sum not to exceed seventy-five cents each day for kezping
and feeding any idiot or lunatic. The sheriff shall furnish at the
expense of the county to all prisoners confined in jail, except those
confined for debt only, fuel, soap, disinfectants, bed, clothing, washing
and nursing when required, and other necessaries as the court in its
rules shall designate.” ’

Under this section, it will be observed, the sheriff is to be allowed by the
counly commissioners a certain amount for keeping and feeding prisoners in
jail; and that he is also to furnish, at the erpense of the county, to all prisoners
confined in jail (except those confined for debt only), fuel, soap, disinfectants,
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bed, clothing, washing, and nursing when required, and other necessaries as the
court in its rules shall designate. In case a common pleas court has authority
to make such a rule as the one you refer to, and which is quoted in the first
part of this opinion, the expenses charged against the prisoner under such a -
rule would have to b> paid by the county under section 2850; and to make a
rule by which the same could be shifted upon the state, instead of the county,
would be contrary to the plain meaning of the statutes and without authority
in law. . . .
Further calling your attention to section 13722, which is as follows:

“Upon sentence of a person for a felony, the officers claiming costs
made in the prosecution, shall deliver to the clerk itemized bills thereof,
who shall make and certify, under his hand and the seal of the court,
a complete bill of the costs made in such prosecution, including the sum
paid by the county commissioners for the arrest and return of the con-
vict on the requisition of the governor, or on the request of the governor
to the president of the United States. Such bill of costs shall be pre-
sented by such clerk to the prosecuting attorney, who shall examine each
item therein charged, and certify to it if correct and legal.”

The only items that can be included in the cost bill in the prosecution for
a felony are costs made in such prosecution, including the sum paid by the
county commissioners for the arrest and return of the convict, ete.

Therefore, my opinion is that under this provision of the jail rules the
expenscs enumerated in said rule cannot be included in the costs in a felony
case, and, legally paid out of the state treasury under section 13726 of the
General Code, in case the defendant proves insolvent.

Yours truly,
Tiyority S. HoGAN,
Attorney General.

46.

COMPENSATION—REDUCTION OF SALARY OF CHIEF OF POLICE—CIVIL
SERVICE RULES—POWERS OF COUNCIL.

On February 9, 1909, the city council of the city of Troy was authorized to
fir a new salary of chief of police, and to reduce the same from $75 to $70, and
against this action the then incumbent had no ground of complaint.

The statutory restraints imposed upon the powers of removal and other:
similar powers, in the civil service provisions are applicable to the executive or
administrative branch of the city government and not to the legislative branch.

It is the rights of the individuals rather than the rights of the office ori
position which is sought to be safeguarded by the civil service rules.

The chief of police has no ofiicial term. and is therefore not affected by
section 126 M. C., providing against increase or decrcase of salary during the
term of office.

Corumgius, OHio, January 20, 1911.

Bureau of Inspection and Supervision of Public Offices. Columbus, Ohio.

_GENTLEME\':——You have submitted to this department for opinion thereon,
an Inguiry of the city auditor of Troy, which is as follows:
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“On February 9, 1909, council of the city of Troy, enacted an ordi-
nance fixing the salary of the chief of police at seventy dollars per
month. The ordinance previously in effect had fixed the salary of this
position at seventy-five dollars per month. The same person occupied
the office of chief of police prior to the enactment of the ordinance, and
has at.all times since so occupied said office. Was the ordinance valid?”

The city auditor, in his letter addressed to you, cites section 4487 of the
General Code, formerly section 166 Municipal Code, which provides as follows:

“No officer, secretary, clerk, sergeant, patrolman, fireman or other
employe in the police or fire departments of any city shall be removed
or reduced in rank or pay except as provided in this chapter for re-
movals by the chiefs of the police and fire departments.”

This section, however, can have no direct application to the question at
kand. It was originally section 166 of what is popularly known as the Paine
law, 99 O. L. 567. This law was passed after the date above referred to, and
did not go into effect with respect to chiefs of police until January 2, 1910.
However, there were similar provisions in the law in force at the time of the
adoption of this ordinance. Sections 149, Municipal Code, provided in part, “The
chief of police shall b2 appointed from the classified list of such (safety) depart-
ment.” This reference to the ‘‘classified list” is to the list prescribed by former
section 164 Municipal Code, one of the sections relating to the civil service then
in force Section 167 of the code, in force in February, 1909, provided in
part that, :

“No officer, secretary, clerk, sergeant, patrolman, fireman or other
employe of any city of the state, at the time this act goes into effect, shall
be removed or reduced in rank or pay except in accordance with the
provisions of this act.”

a provision essentially similar to that of section 4487 General Code, above
" quoted. Without quoting from the other sections of the civil service provisions
of the former Municipal Code, suffice it to say that the restraints imposed upon
the power of removal and other similar powers therein, are all applicable to
the executive or administrative branch of the city government, and not to the
legislative branch. I find there is no intention, either express or implied, to
restrict council in its general power to fix the salaries of officers of the city,
and persons holding official positions and employments in the department of
public safety.

Furthermore, the clcar intention of the old civil service regulations, as
well as of those now incorporated in the General Code, is to protect the indi-
pidual members of the civil service, It is the rights of the person that are safe-
guarded—not the rights, if such they may be called, of the position. 1 am,
therefore, of the opinion that, the provision that no officer shall be reduced in
pay, except after the perferment of charges, that the bearing thereon, ete, is
intended to protect an officer of the police department, for instance, from reduc-
tion of pay by executive order. It is not intended to preclude council from
changing the salaries which shall be paid to the occupants of a given position,
whenever it may see fit. All the provisions of the Municipal Code relating to
a given subject must be read together; and section 167 must be construed to-
gether with section 126 Municipal Code, which provides that:
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“Council shall fix the salaries of all officers, clerks, and employes
in the city government, except as otherwise provided, in this act.
# # * The salary of any officer * * * g0 fixed shall not be
increased or diminished during a term for which he may have been
or appointed.”

The chief of police has no official term and is not therefore protected by
the last sentence above quoted.

In view of all the foregoing coxisiderations, I am of the opinion that, the
city council was on February 9, 1909, authorized to fix anew the salary of the
chief of police; and that the then incumbent of the office was not protected
by any provision of law then in force, from the effect of a reduction of salary
resulting from such an act of council. ’

" Respectfully submitted,
' TryvorEY S. HOGAN,
. - Attorney General.

65.

SHERIFF'S AUTOMOBILE EXPENSE—AUTHORIZATION OF STATUTE TO
“MAINTAIN” VEHICLES, DOES NOT INCLUDE “PURCHASE.”

By section 2997, General Code, the county commissioners are authorized to
allow a sheriff the expenses of “maintaining” the necessary horses and vehicles
necessary for the proper administration of his office, but such authorization does
not extend to the purchase ort permanent renting of horse, automobile, or other
vehicle. ’

CorumMmeus, Onio, January 25, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GEXTLEMEN :—I have your letter of January 19, 1911, in which you state:

“We enclose herewith a letter from the prosecuting attorney of
Franklin connty, in which he submits the question as to the legality'
of the purchase or rental by the county commissioners of an auto-
mobile for the use of the sheriff in the performance of his official
duties.”

The letter you refer to, from the prosecuting attorney of Franklin county,
has been mislaid, and I am, therefore, unable to refer to it, but I presume from
vour statement that yvou desire an opinion as to whether the county com-
missioners have legal authority to purchase or rent, an automobile for the use
of the sheriff in the performance of his official duties.

You refer to the opinion of the attorney general rendered your department
on December 20, 1906, holding that the commissioners were authorized to pur-
chase the necessary horses and vehicles for the use of the sheriff and to main-
tain the same, and to the case of State vs. Commissioners, 10 Circuit Court n. s.
398, which disapproves of this opinion.

The only section of the statutes upon which the authority of the com-
missioners to purchase or rent an automobile for the use of the sheriff is section
2997 of the General Code, which is as follows:

“In addition to the compensation and salary herein provided, the
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county commissioners shall make allowances quarterly {o each sheriff
for keeping and feeding prisoners, as provided by law, for his actual
and necessary expenses incurred and expended in pursuing or trans-
porting persons accused or convicted of crimes and offenses, in con-
veying and transferring persons to and from any state hospital for the
insane, the institute for the feeble minded youth, Ohio hospital for
epileptics, boys’ industrial school, girls’ industrial home, county homes
for the friendless, houses of refuge, children’s homes, sanitariums,
convents, orphan asylums or homes, county infirmaries, and all institu-
tiong for the care, cure, correction, reformation and protection of
unfortunates, and all expenses of maintaining horses and vehicles
necessary to the proper administration of the duties of his office. The
county commissioners shall allow the sheriff his actual railroad fare and
street car fare expended in serving civil processes and subpoenaing
witnesses in civil and criminal cases. Each sheriff shall file under
oath with the quarterly report herein provided a full, sccurate and
itemized account of -all his actual and necessary expenses, including
railroad fare and street car fare, mentioned in this section before they
shall be allowed by the commissioners.”

This section was originally seciion 19 of the salary law, as passed March
27, 1906, 98 O. L. 89, etc., and as thns passed it did not contain the clause
allowing the sheriff his actual railroad fare and street car fare expended in
serving civil processes and subpoenaing witnesses in civil and criminal cases.
As the law stood, and without this added clause, allowing the sheriff his rail-
road fare, etc., the opinion of the attorney general that you refer to, and the
case of State vs. Commissioners, supra, were both rendered. I call your atten-
tion to the language of the circuit court in said case, beginning on page 399
as follows:

“As we view it there ig nothing in the section which indicates an
intention on the part of the legislature in the use of the word ‘main-
taining’ of using it in, or giving to it, any other than its ordinary
meaning. On the contrary, every word in the section indicates
otherwise.

“There is no provision in it for the allowance of expenses in the
purchase of any article by name, but fecd; and all other intended articles
can be ascertained only by implication. Public officers can be allowed
only such compensation, or fees, as are provided for in express terms,
or by necessary impilcation from the terms used, and the words ‘expense
of maintaining,’ as applied to horses and vehicles, cannot, by implica-
tion, include, or refer to, the expense of their purchase. If the legis-
lature intended to have county commissioners supply sheriffs with
horses, vehicles and harness, or to allow them the expense necessarily
incurred in their purchase, it certainly would have so provided in
unambiguous terms. Simple words only were needed to make such a
provision.

“What, then, is the definition—the ordinary meaning—of the word
‘maintaining,’ especially when applied to animals and vehicles?

“All lexicographers define maintenance as ‘maintaining; support-
ing; upholding; keeping up; sustenance; supply of the necessaries of
life; subsistence;’ and the word maintain, ‘to hold or keep up in any
particular state or condition; to support; to sustain; to keep up.’ So
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that the meaning of the word ‘maintaining’ as used in this section in
reference to horses and vehicles, means supporting; sustaining; keeping
up; supplying with the necessaries of life; and the legislature there-
fore in this provision only meant and intended that sheriffs should be
allowed the necessary expenses incurred in supporting, sustaining and
sapplying their horses with the necessaries of life, and in keeping their
vehicles in good condition, and not in the purchase of them.”

You will note that the court expressly says, “public officers can be allowed
only such compensation, or fees, as are provided for in express terms or by
necessary implication from the terms used.” (See also 82 O. S. 186 and 81
0. S. 108).

And again in this same decision the circuit court says:

“1f the legislature intended to have the county commissioners
supply sheriffs with horses, vehicles and harness, or to allow them
the expenses necessarily incurred in their purchase, it certainly would
have so provided in unambiguous terms. Simple words only were
needed to make such a provision.”

As stated above, this decision of the circuit court had been rendered, and
the defects, if any, in this law pointed out at the time the legislature amended
the law on April 7, 1908, (See 99 O. L. 73) and yet the only amendment the
legislature made was to allow the sheriff his actual railroad fare and street
car fare expended in serving civil processes and subpoenaing witnesses in civil
and criminal cases.

Therefore, my opinion is that the commissioners are without authority to
purchase or rent an automobile for the use of the sheriff in the performance
of his official duties. If the legislature had intended to give the commissioners
any such right, or the right to purchase horses and vehicles, or to rent the
same, it certainly would have said so in this section, especially after attention
had been called to this section in such an emphatic manner by the opinion of
the circuit court; and it would have made the provision in unambiguous terms,
as the court says, “simple words only were neeed to make such provisions,”
and as such a provision was not made, and there is nothing in the statutes
expressly giving the commissioners such power my opinion is that they did
not possess it. R

The commissioners, 1 believe, have the right to allow the sheriff his actual
necessary expenses, whatever the same may be, incurred and expended in pur-
suing or transferring persons accused or convicted of crimes or offenses, etc.,
as provided in section 2997, General Code, but only for the express purposes
therein provided; and if it becomes actually necessary to hire an automobile
for any of the purposes therein expressly enumerated he should be allowed for
the same, but not otherwise.

In construing this section and upon all the questions arising as to the -
compensation or fees of county officers, not expressly provided for by statute,
I call your attention to the clear statement of the rule on this subject, by Judge
Shauck, on page 188 of 82 Ohio State Reports, as follows:

“That if a statute imposes a duty upon a public officer it is pre-
sumed to be performed by him in consideration of the general emolu-
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ments of his office unless the legislature has clearly indicated the inten-
tion that the compensation shall be paid for the performance of the duty
s0 imposed.” Yours very truly,
TiMoTHY S. HoGAN,
Attorney General.

71.

BOARD OF EDUCATION—TEACHER AND JANITOR SERVICE—COUNTY
COMMISSIONERS.

Before a teacher may be entitled to $2.00 per day for attendance at an insti-
tute as provided by section 7870 G. C., he must have attended such institute at
least for four days, and the rule is the same whether during such attendance
school is in session or nnt,

A teacher cannot be compelled to do janitor work by the board of education
unless under the terms of a special contract with said teacher and providing
for extra compensation therefor.

Section 7610 provides for relief through the county commissioners, where
the board fails to provide janitor service.

January 26, 1911.

Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—You submit the following questions:

1. How many days must a teacher attend an institute while the
schools are not in session to entitle him to the $2.00 per day, provided
for such attendance by section 7870 of the General Code?

2. How many days musl a teacher attend an institute while the
schools are in session to entitle him to his regular salary for the week
he attends such institute?

3. What remedy has a teacher when a township board of education
by resolution has provided that each sub-district teacher in the town-
ship might employ a janitor at not to exceed $1.00 per month, to be paid
cut of the school funds, and such teacher is unable to secure janitor
services for less thah $2.00 per month, whereas the board refuses to
make any allowance in excess of $1.00 per month?

1. Scetion 7870 of the General Code provides thav:

“If the institute is held when the public schools are not in session,
such teachers or superintendents shall be paid $2.00 a day for actual
daily attendance as certified by the president and secretary of such
institute, for not less than four mnor more than sir days of actual
attendance to be paid as an addition to the first month’s salary after
the institute, by the board of education by which such teacher or super-
intendent is then employed.”

It would seem from the above language of the statute that a teacher must
actually attend an institute for “not less than four’” days in order to be entitled
to $2.00 per day provided for such attendance by section 7870 of the General
Code.

2. The statute makes no specific provision for the number of days a teacher
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must attend an institute while schools are in session in order to be entitled
to a regular salary for the week of such institute. However, the above guoted
language of section 7870, forbidding any payment to a teacher unless such
teacher attends an institute for ‘“not less than four days” of actual attendance,
amounts to practically a definition of what constitutes an institute within the
meaning of said section 7870 as far as the payment to teachers is concerned.

I am, therefore, of the opinion that attendance at an institute such as to
entitle a teacher to compensation under $ection 7870 while schools are in session,
means “not less than four days” of actual attendance, and that a teacher must
attend an institute while schools are in session at least four days to be entitled
to his regular salary for the week of such institute.

3. Section 7707 of the General Code provides that:

“No teacher shall be required by any board to do the janitor work

of any school room or building, except as mutually agreed by special

contract, and for compensation in addition to that received by him for

his services as teacher.”

Under the above section the board of education cannot compel a teacher to
do janitor work with or without compensation, and no teacher is compelled to
perform janitor work with compensation unless such teacher agrees to the same
by special contract. I find no authority of law which authorizes the board of
education to permit the hiring of janitor by the teacher, such janitor to be paid
out of the school funds. TUnless the teacher makes a contract to do the janitor
work himself, it is the duty of the hoard of education and not the teacher to
engage the services of a janitor.

If the board of education refuses to perform such duty, and if by reason
of such refusal such board of education fails “to provide suitable school houses
for all the schools under its control,” then under section 7610 of the General
Code the county commissioners ‘‘shall perform any or all of such duties and
acts, in the same manner as the board of education by thig title is authorized
tc perform them.” .

I am, therefore, of the opinion that the board of education above mentioned
has no right to expect or compel its teachers to employ janitors as they have
attempted to do according to the above facts presented in your letter.

. Very truly yours,
TIMOTILY S; Hocax,
Attoﬁmey General.
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TAXES AND TAXATION—PERSONAL PROPERTY EXEMPTIONS TO
“INDIVIDUALS” ONLY—RETURNS OF TRUSTEES 9OF SOCIETIES,
ESTATES AND MINOR HEIRS.

As the constitution restricts personal property exremptions to “individuals”
only:

A trustce of an *“estate” designated by will, may nat deduct $100 as
eremption in personal property relurns. nor may the trustees of a secret society.
A guardian for minor heirs however, may deduct such exemptions in returning
the properly of his ward or wards.

Coruants, Omro, January 27, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of Stale, Columbus, Ohio.
GENTLEMEN :—Your letter of January 24th received. You request my
opinion upon the following:

“Under section 5360, General Code, may a trustee of an estate deduct
$101.00 from the amount of taxable property in his return to the
assessor? Also, may a guardian for minor heirs make such deduction
from the property of his ward or wards? Also, may the trustees of a
secret society make such deduction from their taxable vroperty?”

The state may impose such taxes on persons or things within its dominion
as it deems proper, and it may apportion them according to its discretion or
judgnient; and it may, if it deems advisable to do so, exempt certain descriptions
of property from taxation. The constitution of the state ot Ohio, article 12,
section 2, uses very comprehensive language in describing what property may be
taxed under the laws of Ohio, and embraces therein property of every
description. Said section 2 also sets forth what property may be exempted
under the laws of Ohio, and among the exemptions, it provides that “personal
property, to an amount not exceeding in value two hundred dollars, for each
individual may, by general laws, be exempted from taxation.” .

It is not mandatory upon the general assembly under the provision just
aunoted to exempt any personal property from taxation; but it has been the
policy of the state to allow a certain amount of personal property as exempt,
and in carrying out this policy the legislature enacted section 2732, Revised
Statutes, paragraph 9, which reads as follows:

“KEach individual residing in this state may deduct a sum not
exceeding one hundred dollars as exempt from taxatlon, from the
aggregate listed value of his taxable personal property of any kind of
which such individual is the actual owner, except dogs.”

This section has been carried to the General Code, is now section 5360 of
the General Code, and reads as follows:

“A resident of this state may deduct a sum not exceeding one
hundred dollars, to be exempt from taxation, from the aggregate listed
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value of his taxable personal property of any kind, except dogs, of
which he is the actual owner.”

The language having been changed, but the legal effect thereof remaining the
same. However, it has been held by a numerous line of decisions that statutes
exempting property from taxation must be construed strictly.

You ask first—may a trustee of an estate deduct one hundred dollars from
the amcunt of taxable personal property in his return to the assessor? Under
authority of section 5360, General Code, the supreme court of Ohio, in con-
struing article 12, section 2 of the constitution, in the case of Exchange Bank
of Columbus vs. Hines, page 14, says in reference to the exemptions of personal
property allowed by the constitution:

“The only exception or exemption allowed in favor of individuals,
is to be found in the words, ‘personal property to an amount not
exceeding two hundred dollars in value, for each individual, may, by
general laws, be exempted from taxation.” It has ever been the humane
policy of our laws to allow a certain amount of personal property,
sufficient to include the most essential and necessary articles for the
support of a family, to be exempt from execution-for the payment of
debts. And it is in accordance with this benevolent regard for the
necessities of life, that this limited exemption from taxation, in favor
of individuals, is authorized by the constitution. But the very fact of
this express exemption, excludes the idea that any other or further
exemption can be made.”

The court takes the view that, the exemption of $100 from taxation is
following out the humane policy of our laws to allow certain amounts free
from payment of debts; and it is in accordance with this benevolent regard for .
necessities of life that this exemption is made by the constitution. The court
indicates that the exemption is to be to individuals and not to corporations,
societies, estates, ectc., '

In view of the fact that exemptions from taxation are to be construed
strictly, and in view of the decision of the supreme court in the case above
cited, I am of the opinion that the word “individual” in the constitution and
in the statutes is nsed in its ordinary meaning, and does not include corpora-
tions, societies, estates, etc. .

1 am, therefore, of the opinion that, a trustee of an estate designated by
will may not deduct $100 from the amount of taxable personal property in his
return to the assessor; and following out the same principle I am of the opinion
that a ‘guardian for minor heirs may make such deductions from the property
of his ward or wards: but the irustees of a secret society, liable to be taxed
by the Ohio laws may not deduct the $100 allowed by section 5360 of the
General Code. .

Very truly yours,
TiyoTHY S. HOGAN,
Attorney General.
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JUSTICE OF THE PEACE—MONTGOMERY TOWNSHIP—COLLECTION AND
DISPOSAL OF FEES.

From a view of all provisions. justice of the peace in and for Montgomery
‘township, Franklin county, Ohio. must charge fees for perfarming marriage
ceremonias, fees for the erecution of deeds and like instruments for taking
affidavits for private parties. and for other similar services, and the clerk of the
justice's court must collect such fees and pay them over to the city as provided
in the ordinance.

CoLvmBus, Ouro, January 27, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbdbus, Ohio.

GENTLEMEN:—1 beg to acknowledge receipt of your letter of January 20th,
in which you request my opinion as to whether, under ordinance No. 23608 of
the city of Columbus, justices of the peace in and for Montgomery township,
Franklin county, Ohio, are entitled to retain for their own use, fees for per-
forming marriage ceremonies, for execution of deeds, leases and mortgages, for
taking affidavits for private parties and like services?

You state that the boundaries of Montgomery township, Franklin county,
Ohio, are identical with those of the city of Columbus, and that the said
ordinance is passed under section 3 M. C., section 3512 General Code, which
provides that:

“When the corporate limits of a city or village become identical
with those of a township, all township offices shall be abolished, * * #*
except that justices of the peace and constables shall continue the exer-
cise of their functions under municipal ordinances providing offices,
regulating the disposition of their fees, their compensation, clerks and
other officers and employes * * 7

The ordinance in question is in part as follows:

“Sec. 1. That in the township of Montgomery, city of Columbus,
Ohio, each justice of the peace for services rendered. shall reccive in liew
of all fees, an annual salary of two thousand dollars ($2,000.00) * # *
but no * * ¢ warrant shall’ be issued by said auditor until the
justice asking for the same has made and filed with him a statement
setting forth the number of days he has been in actual attendance at
his court room, ready for business. during the period which the warrant
is intended to cover; and for such time thus spent in attendance to
husiness only, shall he he allowed in such warrant, a deduction of six
dollars being made for each day’s absence * #* *»

*‘Sec. 2. There shall be one clerk * #* #* for said justice of the
peace. The said clerk shall be known as the clerk of the justices’
courts of said city * = #»7

“Sec. 5. Bofore entering upon the duties of office, the clerk shall
file in the office of the city clerk, a bond in the penal sum * * =*
conditioned that the clerk shall faithfully perform the duties of such
office. It shall be the duty of said clerk to keep a true and complete
record of all proceedings before each of said justices, and all judgments
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shall be entered in the docket in the time and manner prescribed by law.
He shall also keep true and correct accounts of all moneys received by
him or his deputies, as court fees, for the use of said city or for any
other purpose, and shall properly account for and pay over the same
to the party entitled thereto * * #

“It shall be the duty of the clerk to tax and collect the fees as pro-
vided in section 615 and 621 of the Revised Statutes of Ohio, and make
return under oath to the auditor of said city * ¥ * monthly
®# % % of a]l fees collected by him and all fees taxed by him and
uncollected during the month previous, give the style of the case and
number of pages of the docket in which they are recorded. He shall
pay into the city treasury before noon of each day all such fees col-
lected by him during the next preceding day.

“It is made the duty of said clerk to have one deputy clerk devote
three half days each week exclusively to the collection of unpaid fees
and costs. It is further made the duty of said clerk to‘turn over to the
city solicitor * * # all cost hills which he has failed to collect
within sixty days after same are due and payable.”

The foregoing are all the pertinent provisions of said ordinance regulating
the disposition of the fees of said justices of the peace.

Sections 615 and 621 Revised Statutes, referred to therein are at present
sections 13427 and 1746 General Code. The former provides the fees of justices
of the peace for signing bills of exceptions and copying and certifying transcripts
and bhills of exceptions for error proceedings.

Section 1746 contains a general schedule of fees for justices of the peace
in civil and criminal actions. Among other items included therein are the
following:

“Acknowledging deeds or other instruments of ‘writing with
certificates thereon, forty cents * * * taking depositions and certify-

ing them, ten cents per hundred words; marrying and making return,

two dollars; taking and certifying proof of an account or claim ‘against

the estate of testators or intestates, twenty-five cents; taking and

certifying affidavit, forty cents.”

The specific question presented by the ordinance above quoted is, as to
whether it is made the duty of the clerk to collect all fees included in section
621 Revised Statutes (section 1746 General Code); in other words, whether the
ordinance disposes of these fees? If it does, and the clerk must collect them
and turn them over to the city treasurer, then, of course, the justices are not
entitled to retain them for their own use. If, on the other hand, it is not made
the duty of the clerk to collect the kind or class of fees illustrated by the
specific examples above referred to, then, no machinery being provided whereby
the justices of the peace themselves shall account for these fees, they would
in my. judgment be entitled to retain them.

All the sections of the ordinance must be read together for the purpose
of ascertaining the intent thus called in question.

Section 1, ahove quoted, provides that the salary therein provided for, shall
be for services rendered and in liew of all fees; but the remaining provisions
of the section indicate that the services for which the justices are to be paid
are services rendered in actual attendance at the court room.

Again, section 5, above quoted, makes it the duty of the clerk to keep a



ANNUAL REPORT OF THE ATTORNEY GENERAL. 207

true and complete record of all proceedings before each of such justices, and
it is specifically provided that all judgments shall be entered as therein pre-
scribed; he is required to keep a true and correct account of all court fees; is
required to tar and collect the fees prescribed in section 621 R. S., and make
return of swuch fees to the auditor of the city.

A fair construction of all these related provisions indicates to me that the
clerk is required to collect all fees which may lawfully be charged by justices
of the peace under section 621 R. S. It is to be noted that the clerk is required
especially to keep a true and correct account of all court fees, for the use of the city
or for any other purpose, but that he is required (o collect “the fees” as provided
in section 615 and 621. This difference in language is significant; it shows that
the council in adopting the ordinance had in mind the distinction hetween court
fees and other fees; and in failing to use the phrase “court fees” in connection
with the phrase “‘as providcd in section 615 and 621 of the Revised Statutes of
Ohio,” council clearly indicated that the fees referred to in said phrase are all
the fees provided in said section. This is the more clear from a consideration
of section 1, which provides that the salaries therein provided shall be in lien
of all fees.”

In spite, therefore, of the decision in St. Louis vs. Summers, 148 Mo., 398,
I am of the opinion, that justices of the peace in and for Montgomery township,
Franklin county, Ohio, must charge fees for performing marriage ceremonies,
fees for the execution of deeds and like instruments, fees for taking affidavits
for private parties and fees for other similar services, and that the clerk of
the justice’s court must collect such fees and pay them over to the city as
provided in the ordinance above quoted.

Very truly yours,
TiMoTHY S. HOGAN,
Attorney General,

80.

PROBATE JUDGES—STATEMENT OF UNPAID FEES, ETC.,, TO COUNTY
COMMISSIONERS—END OF CALENDAR YEAR.

The amendment to section 2983 G. C.. in 101 0. L. 199, requiring probate
judges to file with the county commissioners a statement of unpaid fees, costs.
elc., at the end of each year of his incumbency, is to be construed as intending
the end of the “‘calendar year.”

January 30, 1911.

Hox. Jaxies J. WEApocCK, Prosecuting Attorney, Lima. Ohio.

Dear Sir:—I heg to acknowledge receipt of your letter of recent date
inclosing a letter addressed to you by Hon. John W. Hutchinson, probate judge,
in which he calls attention to section 2983 of the General Code as amended 101
0. L. 199, and asks when he is reguired to file with the county commissioners
the statement of unpaid fees, costs, ete., required to be paid. * You request my
opinion as to the question asked by Judge Hutchinson.

The amended section in question is in part as follows:

“At the end of each quarter, each such officer shall pay into the
county treasury * * % ga]l fees * * * of whatever kind * # #*
and he shall also, at the end of each year of his incumbency in office
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and at the close of the term for which he shall have been elected, make
and file sworn statement with the county commissioners, of all fees,
costs, penalties, percentages, allowances, prerequisites of whatever kind,
which are due his office and unpaid.”

This section is a party of the county officers’ salary law, which is chapter
one, division three, title X, part one, General Code. This chapter embodies a’
scheme of the fiscal year management of certain county offices, which scheme
is based upon yearly allowances and guarterly payments. The year for which
such allowances are made is defined by section 2980 as being the “calendar”
year. The word “ycar” is repeatedly used in the act, and wherever so used the
presumption is that it designates the calendar year; in like manner the word
“quarter” is repeatedly used throughout the act, and wherever so used must
be presumed to refer to a quarter of the calendar year. It is therefore, apparent
that the word “year” as used in the above quoted section must be decmed to
mean the calendar year, unless a contrary intention clearly appears. The phrase
“at the end of each of his incumbency in office” is fairly susceptible of two
meanings:

1. At the end of one year from the time the officer assumes his
office.
2. At the end of each calenda_r year during his incumbency in

office. .

The presumption above referred to would lead to the adoption of the second
meaning thus suggested. In addition thereto, it would seem that if the first
meaning were adopted the phrase “at the close of the term for which he shall
have been elected” would be unnecessary, inasmuch as county officers are elected
for terms of years, and the adoption of this meaning would require the last
annual report to be filed at the close of the term. That meaning should be
given to this doubtful phrase which will conform to the gemeral scheme of the
act of which it is a part.

I am, therefore, of the opinion that the annual report required to he made
by each county officer affected by section 2983 of the General Code must be
made at the end of the calendar year, and that in addition to such annual
reports, each such officer at the close of his term must file a like statement of
the unpaid fees, etc., due to his office. The probate judge also inquires as to when
he shall commence his statement. The question is immaterial inasmuch as that
all that is required is a list of fees, costs, percantages, allowances and perquisites
due the office and unpaid on a day certain. .

Yours truly,
TivorHy S. HoGAN,
Attorney General.
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101.
STATUTORY CONSTRUCTION—SURPLUSAGE OF SECTION 2845 G. C.

The words in section 2845 G. C., “for summoning a jury, to be allowed on
each issue, including traveling fees forty cents” under the present practice has no
application or bearing and should be treated as surplusage.

CoruMBUs, OHIO, February 6, 1911.

Bureau of Inspection and Supervision of Public Offices, Depariment of Auditor
of State, Columbus, Ohio.
GENTLEMEN : —Your favor of January 19, 1911, received.
You state:

“Section 2845 of the General Code fixing the fees of sheriffs, contains
the following:

“For summoning a jury, to be allowed on each issue, including
traveling fees, forty cents.”

and you inquire:

‘“Will you kindly render this department your written opinion as to
the meaning of this provision?”

The supreme court of Ohio, 46 O. S. 510, construed that part of section 1230
Revised Statutes, relating to compensation of sheriffs, although they include in
their opinion the whole paragraph of the fee bill, relating to the summoning
of juries by the sheriffs, yet, in their opinion they do not throw any light on
the meaning of that part of the fee bill about which you inquire.

I have gone carefully into the history of section 1230 Revised Statutes, and
find it was passed in 1877, found in 84 Ohio laws 118. That part of the section
quoted by you, originally read as follows:

“For removing a jury, to be allowed on each issue, including travel-
ing fees, fifty cents.” :

In codifying this section, the codifiers changed the word “removing” to
“summoning.” The statute referred to provides for fees for the summoning of
regular and special juries; and the supreme court in the case just cited, decided
that sheriffs should not be allowed any additional fees for filling up a panel.
The fee bill allows $4.50 for summoning a petit or a grand jury, and the same
amount for summoning a special jury; the fees for summoning a jury in the
probate court are especially provided for by statute. Therefore, under the
prisent practice, that part of the section quoted by you—“for summoning a
jury, to be allowed on each issue, including traveling fees, forty cents” has no
meaning, and should be treated as surplusage; but as the section originally
read—“for removing a jury, to be allowed on each issue, including traveling
fees, fifty cents,”” I am of the opinion, it was intended that the sheriff should
be allowed fifty cents on each issue, for taking charge of juries in viewing
premises, etc., and he could charge fifty cents in each case for such services.
However, they do not use a very appropriate word to express even that meaning.

I am, therefore, of the opinion, as above stated, that

14—A. G.
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“For summoning a jury, to be allowed on each issue, including
traveling fees, forty cents,”

has no application or bearing under our present, practice, and should be treated
as surplusage. .
Very truly yours,
TiyoTHY S. HOGAXN,
Attorney General.

114,

SURVEYORS—ASSISTANTS—EXPENSES—COUNTY TREASURY-—VIEWERS,
REVIEWERS, CHAIN CARRIERS AND MARKERS.

Viewers and reviewers, chain carriers and markers are entitled to actual
and necessary expenses to ve paid oul of the county treasury.

Corumpus, Onrro, February 13, 1911.

* Bureaw of Inspection and Supervision of Public Offices, Cdlumbus, Ohio.
GeNTLEMEN :—I beg to acknowledge receipt of your letter of February 2d, in
which you submit for my opinion the following question:

“Are viewers and reviewers, chain carriers and markers entitled to
actual and necessary expenses to be charged as costs and expenses and
paid out of the county treasury under section 6920, General Code?”

Section 6920 of the General Code is as follows:

‘“Persons required to render services under this chapter shall receive
compensation for each day they are necessarily employved, as follows:
Viewers and reviewers, chain carriers and markers, two dollars each,
and surveyor, five dollars, and actual and necessary expenses to be
charged as costs and expenses and paid out of the county treasury when
approved and allowed by the county commissioners, on the order of the
county auditor.”

‘While this section is very ambiguous, I am of the opinion that the natural
and primary meaning thereof is, the actual and necessary expenses therein pro-
vided for, may be allowed and paid to all of the nersons mentioned in the section.
Therefore, viewers and reviewers, chain carriers and markers should, in my
judgment, be aliowed their actual and necessary expenses, as well as their per
diem fees for services rendered under the provisions of the chapter relating to
county roads.

Very truly yours,
TimMorHY S. HoGAX,
Attorney General.
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PROBATE JUDGE'S STATEMENT OF FINES DUE—STATUTORY
CONSTRUCTION.

In the amendment to section 2983, 101 O. L. 199, providing for a statement
of costs due and unpaid the word “due” is used in its ordinary sense.

Corumeus, Omio, February 13, 1911.

Eureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GextLEMEN:—I beg to acknowledge receipt of your letter of February 2d,
in which you request my opinion upon the following guestion:

“Ara fees in the probate judge’s office for the purpose mentioned in
section 2983 G. C., as amended in 101 O. L., 199, to be considered due
and unpaid prior to the final disposition of the case or the matter in
which they were taxed?”

Said amended section 2983 provides in part as follows:

“# = * egch such officer shall * * #* at the end of each year
of his incumbency in office and at the close of the term, for which he
shall have been elected, make and file a sworn statement with the county
commissioners, of all fees, costs * * * and perquisites of whatever
kind, which are due his office and unpaid.”

I do not find in this section anything to indicate that the word “due” is
therein used in any unusual sense. The probate judge’s office being a court,
costs in court proceedings therein hecome due as costs in other actions. It is
unnecessary, in my judgment, to lay down any general set rule as to when
such costs become due: as a general rule, they are not payable until judgment
is awarded, because until that time the party liable therefor, is not ascertained.
There are exceptions to this general rule, but as I take it, neither the rule itself,
nor the exceptions are important in this connection. The principal question is
sufficiently answecred by stating that the section under consideration is not to
be construed as, in any way, or for any purpose, creating a different rule with
respect to the time that costs in the'probate court hecome payable, from the
rule which would otherwise obtain.

Very truly yours,
Timoruy S. HoGAN,
Attorney General.
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119.

STATUTORY CONSTRUCTION—MEANING OF THE WORD “DUE"—PRO-
BATE JUDGE’S STATEMENT OF FINES DUE AND UNPAID.

The fees of the probate judges in the administration of estates become ‘“‘due”
under the meaning of 101 O. L. 20, amending section 2953 @G. C., when they are
payable under 10740 G. C., 15-18 months after the filing of the administration
bond.

February 14, 1911.

Dureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.
GEXTLEMEN :—We are in receipt of your letter of January 21st, in which you
state:

“The act of April 30, 1910 (101 O. L. 200), amending section 2983
G. C, provides that each of the officers named in the salary law shall
at the end of each year of his incumbency in office and at the close of
the term for which he shall have been elected, make and file a sworn
statement with the county commissioners, of all fees, costs, penalties,
percentages, allowances and perquisites of whatever kind, which are
due his office and unpaid.”

and ask:
“When the fees of the probate judges in the administration of
estates become due.”

Section 10714 of the General Code provides in part as follows:

“Every executor or administrator shall proceed with diligence to
pay the debts of the deceased, applyving the assets in the following order:

“]. The funeral expenses, those of the last sickness, and the
expenses of administration.”

Section 10740 provides in part:

“No executor or administrator shall be liable to the suit of a creditor
of the deceased until after the expiration of eighteen months from the
date of his administration hond, etc.” :
Tt follows, therefore, that no executor or administrator can be required to
' pay any claims against the ¢state until the expiration of eighteen months from
the date of his administration bond, and the costs of administration would not
be preferred over funeral expenses and expenses of last sickness.

The only question is what is meant by these “costs, fees, etc.,” becoming
“due.” In United States vs. Bank, 31 U. S. (6 Pet.) 29, 36, Mr. Justice Story,
says the word “due” is used in different senses:

“It is sometimes used to express the mere state of indebtment, and
then is equivalent to owed, or owing; and it is sometimes used to
express the fact that the debt has become payable. Thus, in the latter
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sense, a bill or note is often said to be due when the time for payment
has arrived.” .

I think that the word ‘“due” is used in the statute in the sense of payable;
that the time of payment has arrived. I hold that said fees, costs, ete., spoken
of, do not become due until eighteen months after the date of filing the adminis-

tration bond. Yours truly,
TiMmoTHY S. HOGAN,
Attorney General.
125.

COUNTY RECORDER—FEES—FILING, SEARCHING AND REFILING
CHATTEL MORTGAGES.

Under 8572 Q. (., the county auditor is entitled to 24 cents for all services
connected with the filing of a chattel mortgage, with one grantor and one
grantee.

The statutory words, ‘“Searching each paper’ means to go through and
examine carefully and in detail.

The same fees may be charged for rcfiling as are charged for the original
filing of a chattel mortgage.

Cortmpus, Omio, February 21, 1911.

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GENTLEMEN :—]I have yvour letter of February 17, 1911, requesting my written
opinion upon the following questions:

“Under section 8572 G. C., what are the legal fees for all the services
rendered by a county recorder in the filing of a chattel mortgage with
" one grantor and one grantce, when such instrument is not recorded?
“What does the phrase, ‘for searching each paper’ mean, and under
what circumstances is a county recorder entitled to make a charge of
6 cents for the same?
“May the same fees be charged for refiling as for the original filing
of a chattel mortgage?” ‘

Section 8572 General Code, which provides the fees of the recorder for
services in respect to chattel mortgages, is as follows:

“For servidcs in respect to chattel mortgages, or instruments for
conditional sales, as provided in this chapter, the officer shall he entitled
to receive the following fees: for filing each instrument or copy, six
cents; for searching each paper, six cents; for making the entries upon
the filing of an instrument, six cents for each party thereto; for record-
ing such instrument, ten cents per hundred words; for recording any
affidavit, credit or statement added to an instrument between the time
of its record and refiling, twenty-tive cents; and the like fees for certi-
fied copies of such instrument, or copies, as are allowed by law to county
recorders for like service.”

This s2ction is unambiguous in its provisions as to what fees shall be
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charged, and the same are as follows: for “filing each chattel mortgage or copy,
six cents; for searching each paper, six cents; for making the entries upon the
filing of an instrument, six cents for each party thereto;” and as your question is
as to what the fees shall be when there is but one grantor and one grantee in a
chattel mortgage, the recorder would be entitled to charge six cents for each
'party thereto—twelve cents for the two; and the total fees provided in this
section on filing a chattel mortgage would therefore, be twenty-four cents.
Your second question is as to the meaning of the phrase, ‘“for searching each
paper.” ’

Section 8562 General Code, specifies the duties to be performed by the
recorder upon the filing of a chattel mortgage with him, and is as follows:

“The officer receiving such an instrument shall indorse thereon the
time of receiving it and its consecutive number, and enter in a hook to
be provided by the county the names of all parties thereto, alphabetically
arranged, with the number of the instrument, its date, the day of filing
it, and the amount secured thereby, which entry must be repeated,
alphabetically, under the name of every party thereto. He also shall
deposit the instrument in his oifice to be there kept for thg inspection of
all persons interested. When such mortgage is refiled or cancelled, the
date of such refiling or cancellation must be entered upon the margin
of such record opposite the original entry.”

My view of the meaning of the words, “for searching each paper,” is that
it means, “to go through and examine carefully and in detail.” (See Century
dictionary, definition of the word search). This is in order to obtain the data
for making the entries rcquired by section 8562, to-wit: the names of the parties,
the date of the instrument, and the amount secured thereby, etc.

Your third question is as to whether the same fees may be charged for
refiling as for the original filing of a chaltel mortgage.

Section 8565 of the General Code, provides for whaf is commonly known as
refiling a chattel mortgage, which is done by filing a true copy of thd original
statement and verification; section 8572, first quoted in this opinion, providing
for the fees to be charged, states that for “filing each instrument or copy’; and
the recorder would, therefore, be entitled to charge the same fees upon a refiling
as for the original.

Yours very truly,
TivoTEY S. HOGAN,
Attorney General.

JAIL MATRON—TERM OF EMPLOYMENT—REMOVAL.

A jail matron holds ov'ﬂy for the term of the sheriff appointing her, (luring'
which term she may be removed only for cause after hearing before the probate
judge.

February 27, 1911.

Bureaw of Inspection and Supervision of Public Offices, Columhus, Ohio.
GENTLEMEN:—In re jail matron; length of term. Under date of February
7th, you inquire as follows:
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“Can a jail matron duly appointed under the statutes, hold for a
term longer than that of the sheriff who made the appointment? What
is the length of term of a jail matron?”

Section 3178 of the General Code provides as follows:

“The sheriff may appoint not more than three jail matrons, who
shall have charge over and care for the insane, and all female and
minor persons confined in the jail of such county, and the county com-
missioners shall provide suitable quarters in such jail for the use and
convenience of such matrons while on duty. Such appointments shall
not be made, except on the approval of the probate judge, who shall fix
the compensation of such matrons not exceeding sixty dollars per month,
payable monthly from the general fund of such county upon the warrant
of the county auditor upon the certificate of the sherift. No matron
shall be removed except for cause, and then only after hearing before
such probate judge.”

The law makes it optional with the sheriff to appoint a jail matron. I
construe this section to mean that it is a matter that is optional with each
succeeding sheriff.

My opinion is, that a jail matron holds during the term of the sheriff so
appointing her and no longer, but that she is removable at any time during her
employment, for cause, atter hearing before the probate judge.

Very truly yours,
TiyMoTHY S. HOGAN,
Attorney General.

A 138.

COUNTY SURVEYOR AS TAX MAP DRAUGHTSMAN—COMPENSATION—
POWERS OF COUNTY COMMISSIONERS TO COMPENSATE.

Inasmuch as scction 5552 G. C. provides an annual salary for-a tax map
draughtsman, it is very questionable whether the county commissioners can fix
a per hour compensation.

But assuming this power, such draughtsman cannot draw a per diem as taxr
map draughtsman, and also as county surveyor for the same day.

CoruMmBUs, OHIo, February 27, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GENTLEMEN:-—You call the attention of this department to an opinion
rendered by Attorney General Denman to your department on June 20, 1910; and
submit the following question:

“The county surveyor is employed by the county commissioners as
tax map draughtsman, his compensation being fixed by the commis-
sioners at a certain amount per hour for the time actually employed in
such work. In the event the surveyor charges the county a full per
diem of $5.00 for a particular day, may he charge for a day or any part
of a day as tax map draughtsman on that day?”



216 BUREAU

It is very doiubtful whether the county commissioners can fix the compensa-
tion of tax map draughtsman at a fixed amount per hour for the time actually
employed in such work, as section 5552 of the General Code provides for an
annual salary for such draughtsman. Said section is as follows:

“The board of county commissioners shall fix the salary of the
draughtsman at not to exceed two thousand dollars per year. They
shall likewise fix the number of assistants not to exceed four, and fix
the salary of such assistants at not to exceed fifteen hundred dollars
per year. The salaries of the draughtsman and assistants shall be paid
out of the county treasury in the manner as the salary of other county
officers are paid.”

But disregarding, for the purpose of your inguiry, this question, it is my
- opinion that when the commissioners have so fixed the compensation of the
tax map draughtsman at a fixed amount per hour for the time actually em-
ployed in such work, and have appointed the surveyor as such tax map draughts-
man, that such surveyor cannot charge for services as tax map draughtsman,
rendered on a given day, subseguent to his receipt of a per diem as surveyor for
that particular day; and that if he received pay under such employment as tax
map draughtsman on a certain day, he cannot receive his per diem for the
same day as surveyor. In brief, that he cannot draw a per diem as surveyor
and as tax map draughtsman for the same day.
. Yours very truly,
TimorHY S. HOGAN,
Attorney General.

154.

TELEPHONE IN SHERIFF’'S OFFICE OR RESIDENCE IN COUNTY JAIL—
POWERS OF COUNTY COMMISSIONERS.

By virtue of the discretion vested in them by section 3157 G. C., the county
commissioners may provide the ofice of a sheriff in a county jail with a
telephone. ' .

The same is true with regard to their right to place a telephone in the
residence of a sheriff when such residence is in the county jail. .

CoLumBus, Omro, March 7, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GENTLEMEN:—We are in receipt of your favor of the 7th ult., in which you
state:

‘“Where an office of the sheriff is maintained in the court house
supplied with telephone (paid out of the county funds), is the rent of
a telephone in the sheriff’s residence a legal charge against the county
where the sheriff’s residence is in and a part of the county jail? Would
such rent be a legal charge against the county if placed in an office of
the sheriff maintained and kept in the county jail separate and apart
from his residence?”
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Section 2419 of the General Code provides as follows:

“A court house, jail, offices for county officers, and an infirmary,
shall be provided by the commissioners when, in their judgment, they,
or any of them, are needed. Such buildings and offices shall be of such
style, dimensions, and expense, as the commissioners determine * #*.”

Section 3157 of the General Code is as follows:

“The sheriff shall have charge of the jail of the county, and all
persons confined there, keep them safely, attend to the jail, and govern
and regulate it according to the rules and regulations prescribed by the
court of common pleas.”

The county commisstoners are vested, by the virtue of the above section,
2419 of the General Code, with a wide diseretion in building a county jail, and
they have determined in this case that in order to carry out the provisions of
the above section 3157 General Code, it is for the best interest of the public
that the residence of the sheriff should be located in said jail. If in the
judgment of said county commissioners it is for the best interest of the county
that a telephone for the use of the sheriff and the public shall be located in
the jail for the proper performance of the duties of said sheriff, they may so
locate one, and it is also discretionary with them as to the exact location of
said telephone in said jail.

My opinion, therefore, is that the rent of a telephone in the sheriff’s resi-
dence where said residence is in and a part of the county jail, is a legal charge
against the county, provided the county commissioners shall determine that it
is for the best interest of the public and necessary for the sheriff in the proper
performance of his duties that such a telephone shall be so located in the jail.

Yours truly,
Tiamorny S. HOGAN,
Attorney General.

174.

CITY SOLICITOR—COMPENSATION—REIMBURSEMENT FOR OFFICE EX-
PENSES PAID BY HIMSELF-—NECESSITY FOR APPROPRIATION OR
AUTHORIZING ORDINANCE.

- The council has the power of paying office rent for quarters for the city

solicitor by wvirtue of section 4214 G. C., but it is not morally nor legally
obligated to do $so.

Therefore, when the council neglects to make an appropriation for such
purpose, its failure to authorize by ordinance the reimbursement of the city
solicitor for office rents, makes it impossible for the city solicitor to be reim-
bursed for office expenses paid out of his own pocket, for the reason that he is
in the position of an unauthorized agent, and could not bind the corporation.

The fact that the solicitor's salary was based upon the assumption that such
erpenses were to be paid in addilion thereto, is too light a supposition to sustain
the interpretation of a legislative direction to thal ertent

Coruvapurs, Otto, March 10, 1911.

Bureaun of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN:—I acknowledge receipt of your letter of February 3d, request-
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ing my opinion upon a question submitted to your department by the city
solicitor of Coshocton. You have phrased the question in your inquiry to me
as follows: :

“May a city council, in their appropriation for the first six months
of 1911, provide for the payment of office rent for the city solicitor
incurred during the ycar 1910, without an appropriation for that pur-
pose available?”

Upon examination of the correspondence euclosed, however, I am persuaded
that the real question is more specific than that submitted by you. The facts
disclosed in thie letter enclosed in your original communication, and in the let-
ters that have subsequently passed between your department and the city
solicitor, are as follows:

“It has always been the custom in the city of Coshocton that the
city solicitor should be furnished an office. The practice has been for
the council to appropriate to the incidental fund of the city solicitor, an
amount sufficient to pay office rent because the buildings owned by the
city do not contain rooms suitable for offices for the city solicitor. There
has never been any ordinance, however, expressly providing that the city
should furnish the solicitor with an office, or that the solicitor, as part
of his compensation should be reimburged for office rent.”

During the year 1910, doubtless by inadvertence, council neglected to make
the customary appropriation for the office rent for the city solicitor; the
solicitor, however, contracted for an office and paid the rent thereof monthly
out of his personal funds. In the fivst semi-appropriation ordinance of 1911,
council inserted an appropriation for the office rent of the city solicitor for the
year 1910. The validity of this appropriation is called into question by your
department.

It will be observed, therefore, that the question is somewhat narrower than
as phrased by you, and relates in reality to the legality of the appropriation
made under the facts and circumstances above detailed. I might state my
opinion at the outset, that if the city were under a legal or moral obligation
to pay the office rent of the city solicitor, the mere fact that an appropriation
for that purpose is retroactive would be immaterial, as would be the fact that
the obligation had been incurred in the absence of a specific appropriation for
that purpose. In either of such events it would bhe perfectly legal for council
to make an appropriation similar to that described in your general question.

Was there, then, an existing legal or moral obligation in favor of the solic-
itor, or his lessor, and against the city, which council might legally recognize in
the matter above described? :

The following sections of the General Code are applicable to the solution
of this question:

“Section 3806. No confract, agreement or other obligation involving
the expenditure of money shall be entered into * * * by any board
or officer of a municipal corporation, unless the auditor or clerk
thereof first certifies to council that the money required for such con-
tract, agreement or other obligation * * * s in the treasury to the
credit of the fund from which it is to be drawn, and not appropriated
for any other purpose #* #*



ANNTUAL REPORT OF THE ATTORNEY GENERAL, 219

“Section 3807. All contracts, agreements or other obligations
# % * eptered into * * ¢ contrary to the provisions of the pre-
ceding section shall be void, and no person whatever shall have any
claim or demand against the corporation thereunder * * *,

“Section 3808. No member of council, board, officer or commissioner
of the corporation, shall have any interest in the expenditure of money
on the part of the corporation other than his fixed compensation. A
violation of any part of this or the preceding two sections shall dis-
qualify the party violating it from holding any office of trust or profit
in the corporation, and shal!l render him liable to the corporation for
all sums of money or other things he may receive contrary to the pro-
visions of such sections, and if in offic2 he shall be dismissed therefrom.

“Section 4211. The powers of council shall be legislative only, and

it shall perform no administrative duties & & #  All confracts
requiring the authority of council for their execution shall be entered
into and conducted to performance by the board or officers having charge
of the matters to which they relate * 2 =,
//“Section 4214. Except as otherwise provided in this title, council,
by ordinance or resolution, shall determine the number of officers, clerks
and employes in each department of the city government, and shall fix
by ordinance or resolution their respective salaries and compensation
Ed * *

“Section 4240. That council shall have the management and control
of the finances and property of the corporation, except as may other-
wige be provided =* * *.

Section 4326. The dirzctor of public service shall manage * * *
have charge of the maintenance of public buildings and other property
of the corporation not otherwise provided in this title. He shall have
the management of all othcr matters provided hy the council in con-
nection with the public service of the city.”

I can find no other sections of the General Code relating in any way to the
question under consideration. [ have sought in vain for a provision expressly
authorizing council to empower the executive officers of the city to rent offices
for their use. 1 have failed to find any section of the General Code which com-
mands, either expressly or by implication, council to furnish offices for the
executive officers of the city. I am forced to the conclusion that it is not the
duty of council to furnish such offices or to authorize the executive officers to
contraclt for them.

In my opinion, however, council has full power to authorize an executive
officer of the city to rent an office for his official use., and to bind the city by
a contract in furtherance of such authority. Snch offices and such contracts are
rot under the cowm divector of puhllc service under the sections above
qnoted relatmg to the power and duty of thaf officer. Whence then does council
“dérive the powér in question? The power is not one of the enumerated powers
of a municipal corporation as found in section 3615 etsq. of the General Code,
nor, as above intimated. is it expressly conferred upon council by any statute
whatever.

I base my conclusion, above expressed, that council has the power to
authorize the city solicitor to incur office rent and to reimburse him therefor,
from section 4214 of the General Code, ahove quoted. The power to fix the
compensation of an officer carries with it the power to reimburse him for
expenses incurred by him in the discharge of his official duties, and to authorize
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the incurring of such expenses. In my opinion, the expense of office rent, when
the city does not furnish an office to the solicitor, is one which is necessarily
incurred by the solicitor in the performance of his duties. Council could law-
fully provide, in fixing the compensation of the city solicitor, that in addition
to the salary or other compensation to be allowed to the solicitor, he should be
reimbursed for all necessary and actual expenses incurred by him in the per-
formance of his official duties, including office rent not to exceed a certain sum
annually, and that the solicitor should he authorized to enter into a contract,
either in his own name or in behalf of the city, for suitable offices and not to
exceed an annual rent prescribed in ordinance.

The procedure above outlined is, in my opinion, the only proper and legal
method of providing offices outside of a city building for the executive offices of
a city otherwise than from year to year by semi-appropriation ordinance. Of
course, when council in such an appropriation ordinance sets™aside a fund for
the use of the city solicitor for office rent, such fund may be lawfully expended
by the city solicitor for that purpose, and the appropriation carries with it the
authority to make such contract as may be proper to carry the appropriation
into effect. In such a case, of course, the absence of general legislative authority
of council, such as above described, would be immaterial. It is only in case
council neglects, as in the present instance, to make such an appropriation that
its failure to authorize by general and permanent ordinance the reimbursement
of the city solicitor for office rent does become material. In such event the
solicitor finds himself without any authority whatever to bind the city by a
contract for the rental of his office. If he attempts to bind the city under such
circumstances he renders himself liable to the provisions of section 3808, above
quoted.

Agéin, the executive officers of the city other than the director of public
service and the director of public safety are given no express authority to enter
into contracts binding the city. Their authority, if any, with regard to such
contracts must arise out of an ordinance of council adopted in pursuance of
authority above described. The case, therefore, is not merely one in which a
public agent, having the authority to act, has failed to observe the formalities
such as those enumerated in section 4036, above quoted, but it is rather the
case of total lack of authority on the part of the agent with regard to the
subject-matter of a contract by which he attempts to bind his principal. It is
therefore, unnecessary to rely upon such cases as Wellston vs, Morgan, 65 O. S.
219; Lancaster vs. Miller, 58 0. S. 558; Buchanan Bridge Company vs. Buchanan,
60 O. S. 406, and Comstock vs. Nelsonville, 61 O. S. 288, nor in the case similar
to that of State ex rel. vs. Fronizer, 77 O. S. 7. In all of these cases, officers
vested with authority to make certain contracts have neglected to take certain
steps in entering into such contracts, and the rule established then is that under
such circumstances, a public corporation acquires no ex-contractu liability, but
in case it recognizes a claim and pays out its moneys thereon, it cannot recover
them back.

Because, therefore, the city solicitor has not been authorized by council
to rent an office for his use, and because also by virtue of this omission he was
without authority to bind the city by any contract in the premises, I am of the
opinion that the lessor of the office acquired no contractual right against the
city by virtue of his agreement with the solicitor.

The principles above defined establish the conclusion that the solicitor him-
self acquired no contractual right against the city, and indeed the solicitor
could acquire no contractual right. His rights in the premises are such as he
has by virtue of his office and no other. Unless he is clearly entitled to reim-
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bursement for expenses as a part of his official compensation, he is deemed to
incur such expenses gratituously, and as ar officer of the corporation, he is pro-
hibited both by principles of common law and by the express provision of section
3808 from having any contractual relations with the city. That is to say, the
law is that a municipal officer may have no interest in municipal contracts.

Upon the foregoing, I conclude that neither the city solicitor himself nor
the lessor of the office used by him has, in the absence of previous appropriations
made by council, or an ordinarnce reimbursing the solicitor for expense of office
1ent, or authorizing him to enter into contract for office room, an enforcible and
legal right against the city.

Have either of these individuals, then, a moral right giving rise to a moral
obligation on the part of the city which would justify a subsequent appro-
priation to discharge such obligation?

I have intimated that if such a moral obligation exists, it may be discharged
in the manner described in your question. As to this principle there seems to
Be no doubt, but a moral obligation is not created by a mere determination of
council as it exists. While the term ‘“moral obligation” would seem to be so
broad as to include all claims as to the justice and equity of which a legislative
body or an administrative officer might be satisfied, such is not its legal
significance. The term has a fixed and definite meaning in law; that meaning
may be defined as follows: “A moral obligation sufficient to support as a con-
sideration a subsequent agreement consists of a legal obligation which by virtue
of some positive rule of law is or has become unenforcible.” Instances of such
moral obligations are claims barred by the statutes of lirﬂitation, agreements
of persons of abnmormal status and perhaps public contracts entered into by
officers authorized in the prcmises without following the procedure required by
law. See Page on Contracts, section 320. Bailey vs. Philadelphia, 167 Pennsyl-
vania State 569; Goulding vs. Davison, 25 How. Pr. 483; Tabetts vs. Dowd, 23
Wend. 379.

In the case which the city solicitor presents the essential element of moral
obligation is lacking. There never was a legal obligation, nor could there have
been; the solicilor being without any power whatever to enter into contract
could not have bound the city either to himself nor to his lessor by complying
with any of the formalities relative to entering into contract prescribed by the
General Code. The fact that it had been the custom of the city of Coshocton,
through the appropriation ordinances enacted from time to time by its council,
to furnish the solicitor with an office by apportioning to hig use a sum to be
expended for office rent, does not alter the case. Each such appropriation con-
stituted, it is true, and as T have above stated, authority to the city solicitor to
rent an office and to pay for same out of the funds so appropriated, but such
authority was temporary merely and was terminated in each instance by the
lapse of the appropriation.

It is clear, therefore, that by his attempted contract he could not create
against the city and in favor of his lessor a moral obligation in the legal sense.

It ies clear, also, that there was no moral obligation against the city and
in favor of the solicitor. The principle that a public officer is not entitled to
reimbursement is too well settled in this state to require citation of authority.
reimbursement for expenses unless the law or an ordinance expressly authorizes
stuch reimbursement is too well settled in this state to require citation of authority.
Here, again, the mere fact that it has been customary to allow reimbursement
for a certain expense under authority of periodical appropriation ordinance is
immaterial. Custom establishes no legal obligation against a municipal corpora-
tion. The right of the officer against the city being non-contractual, this prin-
ciple applies a fortiori to the determination of such right.
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For all of the above reasons and upon the assumption that at the time the
solicitor incurred the-expenses in question there was no permanent ordinance
of the city of Coshocton providing that he should he reimbursed for such
expenses, I am of the opinioﬁ that the city is under no legal or moral obligation
to allow the same. In the absence of an obhligation of one of Lhese two classes,
it is not lawful for the council to appropriate money for the payment of office
rent paid out by the solicitor under the circumstances above outlined, and this
item of the current appropriation ordinance is void.

I have reached the above conclusion most reluctantly in view of the facts
stated in the various letters of the solicitor. It is indeed unfortunate that the
solicitor cannot be permitted to be reimbursed for his outlay, especially in view
of the facts as stated by him that the annual salary of the solicitor ~was
undoubtedly based upon the supposition that he was to receive his office rent
in addition thereto. The rights of the solicitor in the premises, however, must
he established upon a foundation more substantial than a supposition. If
council, in fixing the salary of the solicitor, had enacted in a permanent ordi-
nance the real intent that may have heen in the minds of the members of
council. and if such ordinance had been in the form above suggested, a different
conclusion would have followed.

Very truly yours,
Tivoray S. HOGAN,
Attorney General.

184.

MUNICIPAL CORPORATIONS—PRESIDENT OF COUNCIL—POWER OF
COUNCIL: TO FIX COMPENSATION—MAYOR'S SALARY PAYABLE
DURING TEMPORARY ABSENCE.

The president of council of a city cannot be allowed compensation for
services as acting mayor during the temporary absence of the mayor, and the
mayor is to be allowed his usual salary while temporarily absent.

The president of the council is not a member of the council and his salary
is not governed by the provisions of section 126, Municipal Code. The council
may fix the compensation of the president of the council under sections 4213 and
4214, Gencral Code, at a yearly or a per meeting rate as it sees fit.

CoLuMBUS, OHI10, March 21, 1911,

Rurean of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus. ORhio.
GENTLEMEN:—1 am in receipt of your letter in which you submit to this
department the following questions:

“1. May the president of council receive compensation for services
as acting mayor, provided he is required to render services as acting
mayor during the absence of the mayor from the city, in addition to
the reguiar salary or compensation fixed in the salary ordinance of the
city? Is the mayor entitled to the salary attached to the office for the
period- of time absent from the city and during which the duties of the
oflice are performed by the president as acting mayor?

“2. 1Is it legal for city councils to fix a compensation of $1.00 per
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meeting for the services of the president of council, or should it be a
regular annual salary?”

Answering your first question, it is the opinion of this department that the
nresident of council cannot receive compensation for services as acting mayor
during the ahsence of the mayor, and that the mayor is entitled to the salary
attached to the office even if temporarily absent from the office.

Answering your second question, original section 126 of the Municipal Code
nrovides as follows:

) “Council shall fix the salaries of all officers, clerks and em-
ployes in the city government, except as otherwise provided in
this act, and all fees pertaining to any office shall be paid into
the city treasury. The salary of any officer, clerk or employe
so fixed, shall not be increased or diminished during the term for
which he may have been elected or appointed; provided, that the com-
pensation of miembers of council, if any is fixed, shall be in accordance
with the time actnally consumed in the discharge of their official duties,
but in no event shall exceed one hundred and fifty dollars per year, each,
in cities having a population according to the last or any succeeding
federal census of 25,000, or less, and for every 30,000 additional inhab-
itants determined as aforesaid, said compensation may be, but shall not
exceed, an additional one hundred dollars per year each, but the salary
shall in mo city be greater than twelve hundred dollars per annum;
and provided further, that the salaries of members of council shall be
paid semi-monthly and a proportionate reduction in said salaries shall
be made for the non-attendance of any member upon any regular or
special meeting thereof.”

The foregoing original section of the Municipal Code appears in the General
Code nnder section 4212 and section 4214, and is as follows:

-

Section 4212.

“The salary of any officer, clerk or employe shall not be increased
or diminished during the term for which he was elected or appointed, and,
except as otherwise provided in this title, al] fees pertaining to any
office shall be paid ipto the city treasury.”

Section 4214,

“Bxcept as otherwise provided in this title, council, by ordinance
or resolution, shall determine the number of officers, clerks and em-
ployes in each department of the city government, and shall fix by
ordinance or resolution their respective salaries and compensation, and
the amount of bond to be given for each officer, clerk or employe, with
surety subject to the approval of the mayor.”

The foregoing citations show some difference between the original section
in the Municipal Code and as the same now appears in the General Code.

On October 5, 1909, this department rendered an opinion upon said section
126 of the Municipal Code, as follows:
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“That the president of -council is not a member of council, and that
section 126 of the Municipal Code does not govern the salary of the
president of council as it does the other members of the city council.”

I am unable to find any statutory provision for the compensation of the
president of council, other than section 4213 and section 4214 of the General
Code, cited ahove.

1t is my opinion that council, by the authority vested in it by said sections,
can legally fix the compensation of the president of council at $1.00 per meeting
or can grant him a regular annual salary, as in the discretion of the council
seems best.

Yours very truly,
TiMOoTHY S. HOGAN,
Attorney General.

201. -

DEPUTY SHERIFF ACTING AS COURT BAILIFF—COMPENSATION AND
ITS DISPOSITION WITH REFERENCE TO SHERIFF'S FEE FUND.

When deputy sheriff receiving a regular salary from the sheriff’s fee fund
is oppointed bailiff, a per diem compensation for such service cannot be paid
into the county treasury to the credit of the sheriff's fee fund for the reasom
that there is no statutory provision for the same.

Cor.umBUSs, Omro, March 28, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio. ) .

GENTLEMEN :~—I herewith note the receipt of your inquiry of March 2, 1911,

in which you ask the following question: '
“May a dzputy sheriff receiving a regular salary froin the sheriff’s

fee fund be appointed court bailiff, his per diem compensation for such

service to be paid into the county treasury to the credit of the sheriff’s

fee fund?”

Section 2977 General Code provides as follows:

“All the fees, costs, percentages, penalties, allowances and other
perquisites collected or received by law as compensation for services by
a county auditor, county treasurer, probate judge, sheriff, clerk of courts,
or recorder, shall be so received ‘and collected for the sole use of the
treasury of the county in which they are elected, and shall be held as
public moneys belonging to such county and accounted for and paid over
as such as hereinafter provided.”

Section 2983 General Code as amended, 101 O. L. 200, provides:

“At the end of each quarter, each such officer shall pay into the
county treasury on the warrant of the county auditor, all fees, costs,
penalties, percentages, allowances and perquisites of whatever kind col-

" lected by this office during such quarter, for his official services, which
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money shall be kept in s parate funds by the county treasurer, and
credited to the office from which they were recoivaed, ‘ond he shall also,
at the end of earh vear of his incunmiblency in offi~e and at th: close of
the term for which he shall have bren clected, make and file a sworn
statement with tha2 county commission . rs, of all fees, costs, penalties,
percentages, allowances and perquisites of whatcver kind, which are
due his office and unpaid.”

In the construction of the above sections, it is the opiniva oi this depart-
mcnt that the court bailiff not heing such officer as enumerated in said section
3977, and further, that the per diem compensation paid to the court bailiff or
conslable not being any part of and not bheing in any way connected with the
fees, costs, penalties, percentages, allowances and prrquisitcs of whatever kind
of the shieriff’s office, therefore, such per diem compensation rceeived by the court
bailiff cannot b2 paid into the county treasury to the credit of the sheriff’s fee
fund for the reason that, there is no statutory provision for the same.

I trust that this satisfactorily answers vour inquiry. ’

Very truly yours,
Timoray S. Houax,
Attorney Gene:ral.

205.

COUNTY RECORDER—RIGHT TO BID ON CONTRACT FOR MAKING PLATS
FOR USE OF THE QUADRENNIAL REAL ESTATE BOARD—LEGALITY
OF PAYMENT FOR SERVICES RENDERED ON SUCH CONTRACT FROM
THE COUNTY TREASURER.

Where the county commissioners advertise for bids for making plats for the
use of the quadrennial real estate appraicers and the recorder of the same county
submitted a bid, was qwarded the contract. rendered the services and was paid
the amounl of his bid, there shonld be no recovery as there is no prohibition
in the law against the letting of such a contrect o the county recorder.

March 30, 1911.

Bureau of Inspection and Supervision of Public Ofices, Coluinbus, Ohio.
GENTLEMEN :—1 am in receipt of your favor of lMarch 22d, wher.in you state:

“In 1910 the county commissioners acdvertized for bids for making
plats for the use of the quadrennizl real estate appraisers, and the
recorder of the same county submitted a bid and was awarded a con-
tract, rendered the service and was paid from the county treasury an
amount approximating $2,000. What finding shall be made by this
department in the matter?” -

Section 5549 Genrral Code provides:

“If, in the opinion of the county commissioners, it is necessary to
the proper appraisal of the real estate of such county, on or before their
June session, one thousand nine bundr.d and thirteen, and every fourth
yvear thereafter, they may advertise for tour cocnsecutive weeks in one
or more newspapers of gencral circulation in the county, for sealed

15- AL G
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proposals to construct the necessary maps and plats to enable the
assessors in the county, or any district thereof, to correctly reappraise
all real estate. Thz maps and plats shall be made under the super-
vision of the county auditor, and such advertisement shall particularly

‘specify the extent and character of the work to be done. Each bid shall

be accompanied by a good and sufficient bond of not less than one
thousand dollars conditioned that said bidder will not fail or refuse to
enter into contract in accordance with the advertised proposals, in case
his bid is accepted. The commissioners shall open the bids on the day
named in the advertisement, and, within three days thereafter, award
the contract to the lowest and best bidder, if, in their opinion, it is to
the interest of the county so to do, or they may reject any and all bids.”

Section 5550 Gen<ral Code provides:

“If the contract is awarded, the hidder to whom it is awarded, shall
forthwith give a good and sufficient bond, with two or more sureties,
in an amount of not less than two thousand dollars, nor more than
ten thousand dollars, as required by the county commissioners, con-
ditioned for the prompt, faithful, and accurate performance of the work
to be done. On completion of any city, village, township or district,
the work shall be paid for out of the county treasury, on the warrant
of the county auditor, after it has been duly accepted, and approved by
the county commissioners. No bill shall be allowed until the auditor
and commissioners are satisfied that the labor has blen performed in
accordance with the c8ntract on file with the county auditor. In
counties or_ districts having no map, the commissioners shall furnish

"it under the provisions of this chapter.”

and

for,

The county recorder having under the provision of ssction 5549 supra, sub-
mitted a bid for the making of plats for the use of the quadrennial appraisers,
the contract having been duly awarded to him and said county recorder
having rendered the services under said contract, and received the money there-
upon approval of the county commissioners, the presumption is that he
rendered said services at such times, either personally or by third parties, as
that such work of making said maps did not interfere with his service as county

recorder, and that, therefore, the payment of such services was proper.

the

As the county has received the benefit of such services and has paid for
same the charge should be allowed, there being no prohibition in the law

to the letting of such a contract to a county recorder.

Yours truly, .
TiMoTHY S. HOGAN,
Attorney General.
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A 207,

INSURANCE—RIGHT OF MEMBER OF BOARD OF REVIEW OF A CITY TO
SELL TO A COUNTY—NECESSITY OF ADVERTISEMENT AND BIDS—
PUBLIC OFFICIAL'S RIGHT TO CONTRACT WITH PUBLIC DIVISIONS.

Inasinuch as a member of the ity board of review is not coinected with the
county acithin the meaning of section 12910 G. ., he is aot absolutely precluded
from selling insurance {o the county in which the city is located.

If. however, the interest of the insurance company therein erceeds the suimn
of $50.00, the contract is within sectinn 12911 G. C.. and musé be let on bids duly
aquthorized by law.

CoruMmprs, Ofio, March 31, 1911.

Burcaw of Inspection and Supervision of Prblic Offices. Colwmbus, Ohio.
GexrtremeN:—I beg to acknowledge receipt of your letter of Jarch 18th,
submitting for my opinion thereon the following question:

“Is a member of a city board of review prohibited by either section
12910 or 12911, General Code, from selling fire insurance to the county
in which the city is located?”

Said sections 12910-12911 in so far as they are applicable to the question at
hand are as follows:

““Whoever, holding an office of trust or profit by election or appoint-
ment, * * * ig interested in a contract for the purchasz of = & =
fire insurance for the use of the county, township, city, village, board of
education, or a public institution with which he is connccted, shall he
imprisoned in the penitentiary not l<ss than one year nor more than
ten years.”

Section 12911:

“Whoever, holding an office of trust or profit * * # f{s interested
in a contract for the purchase * * * of fire insurance for the use
of the county, township, city, village, board of cduecation, or a public
institution with which he is not connected, and the amount of such con-
tract exceeds the sum of fifty dollars, unless such contract is let on bids
duly advertised as provided by law, shall be imprisoned in the peni-
tentiary not less than one year nor more than ten years.”

These sections together constitute section 6969 Revised Statutes. In their
present. form they afford some doubt as to whether the phras:s “with which
he is connected” in section 12910 and “with which he is not connected” in section
12911, modify any of the preceding nouns excepting the word “institution.” If,
however, they do not modify any of the preceding nouns the two sections are
mutually inconsistent. I am satisfied that this point is doubtful enough at least
to permit of comparison of the two sections being in pari materia, and also of
the original section 6969 Revised Statutes. In the said original section, the
language is such as to make it perfectly apparent that these two phrases modify
all the nouns immediately preceding them respectively. )

Neverthelesg there still remains some ambiguity in section 12911 because of
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the use of the article “the” before the word ‘“county.” The corresponding word
in section 6969 was “any” and the effect of that section, as embodied in the
engrossed bill which was passed by the gen:zral assembly, was to make it unlaw-
ful for any public officer io have any contract with any political subdivision unless
that contract was let on bids. Section 12211 corrects that defect in the former
section 6969, and in my judgment the mere us2 of the word “the,”. although it
makes the meaning somewhat obscure, does not vitally affect it. Under section
12911 any public officer commits a crime if he sells fire insurance for an amount
exceeding fifty ($50.00) dollars to any public institution or political subdivision
unless the contract is let on bids duly advertised as provided by law.

In my opinion, a member of the city board of review is not “connected
with” the county in the sense that he is a county officer. To be sure, the board
of which he is a member discharges, within a limited area, functions otherwise
devolving on county officers, namely, the equalization and rzvision of tax valua-
tions. However, the office is not in the compleie sense a county office, and in
view of the strict construction which must be given to penal statutes, 1 am
inclined to the opinion that section 12910 does not preclude a member of the
board of review from selling fire insurance to the county in which the city is
located.

It is otherwise, however, with section 12911. In my opinion, this section
applies to the case cited by you and makes it unlawful and felonious for a
membzr of a city board of review to sell fire insurance to the county in which
the city is located if the premium—i. e. the interest of the company, not of the
agent—thereon exceeds the sum of fifty ($50.00). dollars, uuless the contract
is 1€t on bhids duly advertised according to law.

If, however, the amount of the company’s interest in the contract is less
Lthan fifty ($50.00) dollars, a member of a city board of review may lawfully
sell fire insurance to the county.

While some courts have held this szction is declaratory of the common law,
these holdings relate, in my opinion, to that part of the former section which
is included in section 12910. It never was unlawful at common law for a public
agent to be interested in a contract with a poiitical subdivision with) which he
was in no way connected as an officer.

Very truly yours,
Tiyoriry S. HoGAN,
Attorney General.

211.

COUNTY OFFICERS' FEE FUND—PAYMENT THEREFROM OF OFFICERS’
SALARY—TRANSFER TO FUND BY COUNTY COMMISSIONERS.

Where under authority of 2984 G. C., the commissioners make the last
transfer. in the fee fund on the 1st Monday in January. 1911, the fees earned in
the several county offices for the quarter beginning Janwary 1, 1911, are not
applicahle to the payment of the salarics of officers and their deputies for the
quarter beginning April 1, 1911.

Corumsrs, Omto, April 4, 1911,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GeENTLEMEX::—I heg to acknowledge receipt of your communication of March
11th, in which you submit to this department the following inquiry: ’
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“Kindly advise this department when tho> last transfers to officers’
fees funds may be made under the provisions of section 2984, as amended
in Ohio laws, vol. 101. page 200). Are the fees earned in the several
county offices the present quarter, and which are required to be paid in
to the credit ot the respective fee funds April 1st, applicable to the pay-
ment of salaries of the officers and their deputies for the quarter begin-
ning April 1st. if transfers are made to said fee funds any tim= during
the present quarter?”

The amended section referred to, reads as follows:

“Section 2984. On the first Monday of April, July, October, and
January, whenever necessary, during the year after April 1, 1910, the
county commissioners, by order entered on their jeurnal, shall transfer
from any other fund or funds of the county, in their discretion, to any
county officer’s fee fund, such sums as are necessary to make good any
deficiency in such fee fund likely to arise during the ensuing quarter in
consequence of the paymenf of such officer, deputies, assistants, book-
keepers, clerks or other emnloyes during such period from the amounts
then in or estimated to come into such fee fund for that period from
such cffice. Providcd that the aggregate amounts so transferred to the
fee fund of any such officer, except the county clerk, probate judge and
sheriff, shall not exceed the aggregate amounts paid into or authorized
to be paid into the general fund from the fee fund of such officer during
such period.”

I take it that the phrase “On the first Monday of April, July, October and -
January. whenever necessary after April 1, 1910, means whenever it is necessary
to transfer during one year after April 1, 1910, on any of the occasions therein
specified, to-wit: the first Monday of April, July, October and January
respectively, that is to say, the first transfer would be made on the firslt Monday
of April, the second transfer would be made the first Monday of July, the third
transfer would be made the first Monday of October, and the fourth and last
transfer on the first Monday in January, 1911.

1'nder authority of the said act, as amended, the commissioners make the
last transfer on the first Monday in Janpuary, 1911, so that it necessarily follows
that the fees earned in the several county offices for the quarter beginning
January 1, 1911, arc not applicahle te the payment of the salaries of officers and
their deputies for the quarter beginning April 1, 1911.

I trust that this answers your inquiry, and beg to remain,

: Very truly yours,
Tivoriny 8. Hocax,
Attorney General.
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STATUTES OF LIMITATIONS AGAINST THE STATE AND AGAINST ITS
SUBDIVISIONS—SUITS AGAINST CITIZENS AND OFFICERS—SUITS
ON BOND—WHARFAGE CHARGES.

Statutes of limitations do not run against the state in the absence of special
provisions to the contrary, and this rule applies wherever the state is the real
party in inferest regardless of the form of action or the style of the record.

This immunity from the statute of limitations does not exist, however, in
favor of subdivisions of the stalte such as counties, township, school districts and
municipal corporations.

A claim in behalf of a municipality for wharfage charges is a claim founded
upon a statute within the meaning of section 11222 G. €., and action thereon is
lFarred within six years. )

Actiom is advised, hnwcver, on all claims including those more than sir
years back, leaving the defcnce of the statute to be interposed by the parties
delinquent. The form of statute which runs against a city i an action against a
citizen (not an officer or employe) depends on the nature of the claim and is
governed by the ordinary rules relative thereto.

The limitation against a city, suing a collector of public funds unaccounted
for. is 10 yeers if action is brought upon the bond and six years if brought upon
the contractual or statutory liability, unless other provisions appear, or «
penalty 418 connected with the delinquency.

The same principles apply to an action brought by a city against a city
ojficer for fees or compensation illegally drawn.

If fraud exists in any of the above cascs the statute would be suspended
until the discovery of the fraud.

The time when rights of action accrue differ with different circumstances.

CoLvMBrs, Oirro, April 4, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GENTLEMEN:—1 bheg to acknowledge receipt of your letter of March 18th,
requesting my opinion upon the following questions:

“l. An audit discloses that the owner of a wharf boat on the Ohio
river moored to the bank of said river within the corporate limits of a
city is delinquent in the payment of wharfage charges as fixed by city
ordinance, since February, 1900. The delinquency approximates $3,000.00,
and the owner is financially responsible. Shonld our finding include
the delinquency from February, 1900, or would the statute of limitations
prevent the recovery of any part? .

“2. We desire the opinion of your department as to when the
statutz of limitations begins to run against a city in an action to recover
from a citizen (not an officer or employe) moneys found due to the city;
also against the city in an action to recover from a collector of public
revenue, who may not have accounted for the public funds collected by
him in his official capacity; also against the city in an action to recover
for fegs or compensation illegally drawn by a city official.

“3. Does the statute of limitations run the same against the prin-
cipal and surety on official bonds?
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*4. Said statute begins to run at the time the right of action
acerues. Query: When does right of action acerue, at the time the act
was committed, or at the time it was discovered and demand made of
the party concerned. or at the time it is given publicity in a legally
filed report?”

You have also submitted to me, a letter addressed to your department by
Hon. Jay S. Paisley, proseecuting attorney of Jefferson county, which raises a
qnestion not specifically stated, but from which T assume, that he desires to be
advised as to the application of the statutes of limitation to certain findings of
a report of the examiner of your hureau as to delinquencies of county officials.
At the outset, permit me to state that I cannot return specific and completa
answers to all of your questions. I shall endeavor, however, to state as fully
as practicable the general principles relating to the application of the statutes
of limitation to the various classes of cases enumerated in your letter.

Sections 11221, 11222 and 11223 of the General Code, constitute the statutcs
of limitation respecting causes of action upon contracts other than official bonds,
and are as follows:

“Section 11221. An action upon a specialty or an agreement, con-
tract or promise in writing shall be hrought within fiftcen years after
the cause thereof accrued.

“Section 11222. An action tpon a contract not in writing, expressed
or implied. or upon a liability created by statute other than a forfeiture
of penalty, shall b: brought within six years after the cause thereof
acerued.

“Section 11223. If pavment has been made upon any demand
fornded on a contract, cr a written acknowledgment thereof, or a
promise to pay it has been made and signed by tho party to be charged,
an action may be brought thercon within the time herein limited, after
such payment, acknowledgment or promise.

Scetion 11224 General Code provides in part as follows:

“An action for either of the following causes, shall be brought
within four years after the cause thereof accrued:

frd = el £ k=3 <3 2 3 '=k B3 3 & & * fed & &
“2. TFor th» recovery of persnonal property, or for taking, detaining,
or injuring it;
“#3. Tor relief on the ground of fraud;
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“If the action be = * = for the wrongful taking of personal
property, the cause thereof shall not accrue until the wrongdoer is dis-
covered; nor, if it be for fraud, until the fraud is discovcered.”

Section 11225 provides in part as follows:

“An action * ®* # yupon a statute for a penalty or forfeiture,
shall be brought within one yvear after the cause thereof accrued.”

S-etion 11226 provides in part as follows:
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“An action on the official boud, or undertaking of an officer,
* or on a bond or undertaking given in pursuance of statute,

shall be brought within ten years after the cause thereof accrued.”

L

Section 11227 provides in part that,

“An action for relief not hereinbefore provided for, shall be brought
within- ten years after the cause thereof accrued * * #*7

Section 11236 provides in part that,

“The provisions of this chapter, respecting lapse of time as a bar to
suit, shall not apply in the case of a continuing and subsisting trust

BT LI

While the leiter of the prosecuting attorney, submitted to me in connection
with your request for an opinion, does not so state, I have assumed that among
the items which might be included in the findings of an examiner of your bureau
with respect to a county is taxes collected by a treasurer and nct accounted for
by him in his settlements with the auditor of the county. I mention this cases
particularly because it presents a rather novel problem in connection with the
general question. There is a general principle that statutes of limitation do not
run against the state unless it is expressly so provided, regardless of the nature
of the cause of action which existg in favor of the state. In Wasteney vs. Schott,
58 O. S. 410, the first branch of the syllahus, it was held that,

“The rule that .statutes of limitation do not run against the state
tnless it is expressly so provided, is applicable in actions where the
state, though net a party to the record, is the real party in interest.”

The action was one by the county treasurer for the recovery of delinquent
personal taxes. It was argued that inasmuch as the treasurer was party plain-
tiff, the statute would run against his cause of action as against a private indi-
vidual: that inasmuch as a part of the taxes at least,- were for county and local
purposcs, the question,was as to whether or not the statute of limitations applied
to a cause of action in favor of the county and the municipalities and townships
for th2 uvse of which the taxes were being collected, on the theory that these
political subdivisions were real parties in interest; and that in any event, the
petition not so stating, it could not be presumed that the state was a party in
interest at all. The suprem2 court accepted none of these views, but held per
Williams, J. at page 414:

“It is not claimed that our statute of limitations is, in terms, made
applicable to the state; and the rule is universal that, in the absence
of such provision, statutes of limitation do not run against thz state,
for the reason that laches cannot be imputed to it, and its rights cannot
be prejudiced by the neglect of its officers. The proper application of
the rule, in an action, is controlled however, by the nature of the rights
involved, and the real partics in interest, rather than by the form of
the action and names of the parties as they appear on the riacord. When
the action, though brought in the name of the state, is prosecuted for the
enforcement of some privat: or individual right, and the state has no
substantial interest in the litigation, the plea of the statute may be
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interposed. On the cother hand, if the state is the real party in interest,
the plea of the statute is nct available though the action be not pros-
ecuted in its name; and actions under section 2859 of the Revised
Statutes, for the recovery of personal taxes are, we think, of that
character, and not subject to the bar of the statute, notwithstanding
they ar2 required to be brought in the name of the county treasurer.
Revennes are essential to the maintenance of the state and the execution
of its governmental functions. Taxation is a recognized constitutional
and lawful mvans of raising such revenues for most, if not all public
needs; and the courts will take notice that general taxes levied by the
state directly, or through local agencies to which it has delegated that
power, coustitute a source of revenue for use in the due performance
of the functions of the state government. Whether voluntarily paid,
or ¢oll cted by suit, they go partly to the general funds of the state for
its disbursement in the adininistration of public affairs, and are in part
disbursed in the due course of loral administration by officers exercising
the delegated powers of the state, deemed necessary and proper for that
purpose. In the latter case, as well as the former, the fund belongs to
the state’s r venues, and the d'shursement is for the public benefit,
although local advantages may also result. Through county, township,
municipal, and other organizations, they are paid out in the adminis-
traticn of public justice, the maintenance of the public order and
security, the support of the public schools, and other purposes of a public
natura pertaining to the state government. Hence for all such taxes
levied on real property the lien thereon provided by statute is declared
to be in favor of the state; and while it was probably deemed imprac-
ticable to create a lien on personal property for the taxes laid against
it, the fund derived from them is expended in common with that arising
from real estate taxes, and for the same purposes.”

Under this decision it seems to me pirfectly logical to hold that taxes, if
collected hy the treasurer and wrongfully detained by him, may be collected
from him or from his estate at any time. If, however, a treasurer’s liability
in such a case is scught to be enforced by action on his official bond, a question
which, so far as T am informed, has never been raised in this state, would be
present. 4. Many official bonds are in terms, required to be made payable to
the state of Ohio by statute, It might be said that, because official bonds are
required to he made payable to the state, seetion 11126 must be regardcd as
expressly applicable to the state, and as affording protection to the sureties on an
official bond, rcgardless of the fact that the state might be the real party in
interest in an action brought thereon. On the other hand, however, it is a
familiar fact that many actions on official bonds may be brought by private indi-
viduals for the enforcement of rights purely private. This being the case, it
does not necessarily follow that section 11226 is intended as a waiver, so to
speak, of the state's immunity to its own statutes of limitation, but that, on
the ccntrary, the limitation is applicable only when the action on the bond is
for the enforeccment of private rights. [ hesitate to express any opinion as to
witether or not an action on an official bond for the enforcement of a right
posressed by the state ss the real party in interest, is limited either as to prin-
cipal or sureties by section 11226.

The foregoine distinction relates exclusively to actions in which the state
is the real party in. interest. If the state as such real party in interest seeks
to enforee its rights either in its own name or through an officer duly author-
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ized in the premises by action on an official bond, for recovery on account of
defalcations occurring more than ten years prior to the filing of the action,
the questions above suggested would be squarely raisad.

I have thus discussed the liability of a county treasurer as distinguiéhed
from cther matters presented in your letier, and that of the prosecuting attorney,
becanse [ assume that this question might have been raised in the reports to
which the prosecuting attorney refers. The immunity from the statute of limita-
tions above described, does not exist in favor of any of the subdivisions of the
state. Counties, townships, school districts and municipal corporations are sub-
ject to the statutes like private individuals. Cincinnati vs. First Presbyterian
Church, 8 Ohio report, 299.

Coming now to the specific questions asked in your letter, I beg to state
that, in my opinion, the liability of an owner of a wharf boat for wharfage
charges, exaetzd by a city ordinance, is a “liahility created by statute other than
a forfeiture or penalty” or an “implied contract” within the meaning of section .
11222 above quoted. I 'deem it unnecessary to distingunish between these two
forms of liability for th2 purpose of this opinion, as in my judgment, section
11222 clearly governs the cause of action described in vour first question. That
is to say, the authority of a municipal corporation to impose wharfage charges
is derived from statute. TIn this respect it is similar to the authority to make
and levy assessm:nts. Liability for such assessments has been held to be “a
liability created by statute” within the meaning of the section referred to.

Hartman vs. Hunter, 56 O. S. 175.
Eddy vs. Leithe, 26 C. Gi. 657; T4 O. S. 462.
Brown County vs. Martin, 50 0. S. 203.

To hold, however, that the six-year statute of limitations applies to classes
of this sort is not to hold that the findings of your department should not
include liabilities incurred more than six years prior to the date of your
examiner’s report. The statute of limitations do:s not operate as an extinguish-
ment of the right of action. It is in the nature of a privilege of which a
defendant may avail himself at his pleasure. (See section 11218 General Code.)
1 would advise, therefore, that the findings of the bhureau he based upon
Habilities actually existing in favor of tho city, and that suit be brought to
recover the several installments of wharfage upon which the city’s claim is
lased, thus making it necessary for the defendant to interpose the plea of the
statute, especially, as provided in the above cited section.

Your second question consists of three subdivisions. With respect to that
portion of it which relates to claims of a cily against a third party, not an officer
or employe, I beg to state that the nature of the claim will, in each instance,
determine the statute of limitation applicahle th-reto. If the action is for the
recovery of real property, the iwenty-one-year limifation imposed by section
11219 would apply; if it is upon a contract in writing, the claim will be barred
in fifte n years, and so on.

The second subdivision of your second question inquires as to the statute
of limitations applicable to an action by a city to recover from a collector of
public revenue public funds collected by him in his official capacity and due the
city, but unaccounted for. Thz2 angswer to this question in part involves the
answer to your third general question, and I shall, for the sake of clearness,
consider the two together., If the moneys ccllected, held for the city and unac-
counted for, ar: within the terms of the official bond of the collector, so that
his failure to account for them constitutes a breach thereof, an action for
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reeevery may be brought within ter yvears. Snuch an action may be against the
collector as prineipal and azainst his sureties, vithovgh the exact nature thereof
will depend upon the forim of the bond. Since the adoption of the present code
of ¢ivil proredure it has Ye-n held that all actions on official bonds, with the
pussible exeeption ahove referred to, in (ase the state is the real party in interest,
are harred in ten y ars, regardless of the period within which the individual
linhility of the principsal would otherwise have heen barred.

King vs. Nicholas, 16 O. S. 80.
State vs. Orr, 16 O. S. 723,
State vs. Kelley, 32 0. S. 421,

If the action is not on an official hond, however, and the duty to account to
the city risulte, ag it undoubtedly would result from the provisions of some
statute, then the liability of an officer would he one created by statute other than
a forfeiture or penalty, and the action must he hrought within six years under
seetion 11222 G neral Code.

State vs. Kilgore, N. P. (m. s.) 81.

Commissioners vs. MeClure, 7 N, P. 187.

State vs. Newman, 2 O. 8. 567 (an action on a bond brought prior
to the adoption of the present corde of civil procedure).

The third suhdivision of yvour second question relates to an action brought
by a citv against a city officer for fees or eompensation illegally drawn. Here
azain, the principle above defined applies. 1If the drawing of the illegal com-
pensation constitutes a breach of the official bond of the officer, then an action
may be brought at any time within ten years; otherwise, the action is one for
the enforcement of a liability created by statute, or at the least upon an implied
contract, and is barred within six years.

Your fourth question is not capable of an explicit answer. As a goneral
1ule, rights of actions upon countracts or upon liabilities created by statute, or
upon breach of official bonds accrue at the time the act giving rise to such rights,
~was commitled, and the mere failure of the city or other political subdivision
thrvaugh its officers or citizens to dircover the commission of the act does not
joctpone the commeneement of the statutory period. Some causes of this sort,
how ver, do not acertie until demand is made. But here, again, the rule is,
that demand must. he made within reaconoble time, and the statute will begin
to run even acainet a politieal subdivision after such reasonable time, succeeding
the commission of the wrongful act, has elapsed.

The foregoing comments all relate to actions upon contractual liabilities.
That is to cay, if a director of public service fails to account for water rents
colleeted by hinm, and <o coneeals his action as to prevent the discovery, and a
it is hrought for the recovery of the moneys withheld by him, on the theory
that it was a stptutory duty to pay them over, or that he was liable as upon
an implied contract to ray th'm over to the city, then the action will be barred
in six vears from the time that his duty to pay first existed and was broken.
S:ich an action would e vzid to round jn contract or to be an ex-contractu action.
If however, the defaleation of a publie offiver is such as to give rise to a right
of cetion in tort, or to afiord ground for special reli: f in equity a different rule
wi'l vrevaill That is to say, if the aetion is {or damages rather than for the
recovery ol ¢ suecific sum due, vwith interest, and the injury giving rise to the
rieht of action has not heen disrover d until some time subsequent to the com-
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mission of the act the cause of action does not under section 11224 accrue until
the discovery of the fraud. At the present time I can imagine no occasion for
the resort of a city to a court of equity for special relief on the ground of fraud;
but in case such a situation should arise, the same principle would apply.

Carpenter vs. Canal Company, 35 0. S. 307.
Fee vs. Fee, 10 Ohio 470.

Stanglein vs. State, 17 O. S. 462.

Leffland vs. Bush, 26 O. S. 559.

State vs. Standard Oil Co., 49 O. S. 188.

As a general rule, however, I am convinced that the postponement of the
accrual of the cause of action until the discovery of the fraud does not apply
to most, if not nearly all, of the causes of action discovered by the investigations
of your department.

I deem it proper to state that where the statute affords a penalty or a
forfeiture as a punishment for official malfeasance, an action therefor must he
brought within one year after the cause thereof accrued, and regardless of the
discovery of the fraud. I mention this particularly because of the provisions of
section 3808 General Code, which provides that an officer of a city who violates
those provisions of the municipal code prescribing the formalities with which
contracts shall be entered into, and prohibiting such officer from having any
interest in the expenditure of money on the part of the corporation other than
his fixed compensation, shall be liable to the corporation for all sums of money
or other thing he may receive through such violation of law. I do not hold
that in all cases the application of this statute wduld constitute the exaction of
a penalty or forfeiturve, It certainly would amount to such a penalty however
in some cases, and if an action were brought under this section against an officer
personally it would be barred in one year. Harrison vs. Halliday, 4 C. C.
(n. s.) 281. .

I deem it also not out of place to state that the statutes of limitation above
quoted, apply only in the absence of a special statute of limitation. I have not
examined the statutes relating to municipal and other public officers, but if there
are therein any such special statutory limitations qualifying the right of the
political subdivision in a given case, such special provisions will not only take
precedence over the general provisions of the statute of limitations, but they
operate as an extinguishment of the right.

Errett vs. Howard, 78 0. S. 112.
Railway Co. vs. Howatt, 35 0. S. 284.

Very truly yours,

TiyvotHY S. HOGAN,
Attorney General.
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COUNTY COMMISSIONERS—COMPENSATION AS MEMBERS OF THE QUAD-
RENNIAL COUNTY BOARD OF EQUALIZATION.

County commissioners are nnt eciititled to receive for their own use the sium
of $3.00 each per day for acting as members of the quadrennial county board of
cqualization.

When statutes are repealed and re-enacted for the purpose of revision and
codification the presumption is that ao change in the cxisting law is that no
change in the effect of eristing laws is intended.

Coruvanus, Omio, April 7, 1911,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State. Columbus, Ohio.

GeENxTLEMEN :—] beg to acknowledge receipt of your letter of March 18th,
enclosing copy of opinion drawn by the prosecuting attorney of Guernsey county,
addressed to the board of county commissioners of that county respecting the
compensation of the commissioners as members of the quadrennial county board
of equalization. ’

You call my attention to an opinion of my predecessor reaching a conclusion
opposite to that reached by the prosecuting attorney. I have carefully examined
hoth the opinion of the proszcuting attorney and that of my predecessor. The
prosecuting attorney concedes that prior to the adoption of the General Code
the county commissioners were not entitled to additional compensation as
members of the board of equalization. His contention is that the adoption of
the code gave equal force and effect to all sections therein, and that the re-en-
actment of section 5597 served to neutralize the effect of the adoption of the
county officers’ salary law, and particnlarly that portion of it which is embodied
in section 3001 General Code.

1 find myself unable to agree with the prosecuting attorney. It seems to me
that there is a patent ambiguity in the General Code as disclosed by comparison
of sections 3001 and 5597; the former expressly provides that the annual salary
of county commissioners ‘“shall be in full payment of services rendered as such
commissioners,” while the latter provides that each membezr of the quadrennial
county board of equalization shall be entitled to receive for each day necessarily
employed in the performance of his duties the sum of $3.00.

The prosecutor acknowledges this ambiguity but seeks to remove it by
harmonizing the two sections. In order thus to harmonize the sections it
becomes nec:ssary to hold that services as members of the gquadrennial county
board are not “services rendered as such commissioners” within the meaning of
section 3001. This, however, is contrary to the meaning of that provision of
the law of which section 3001 was a re-enactment. Under the old law it was
held, upon the better reasoning, as the prosecuting attorney himself concedes,
although not without dissent, that the above quoted language referred to services
as members of the board of equalization as well as to other services which might
be exacted of county commissioners in their official ecapacity.

Neither of the statutory provisions under consideration in the opinion of
the prosecuting attorney were in any way materially changed in the General
Code as compared with the form in which they appeared in the Revised Statui:s.
The rules of statutory construction to which the prosecutor refers are not
applicable to the code; that is to say, when sections are repealed and re-enacted
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for the purpose of revision and codification the presumption is that no change
in the effect of existing laws is intended, and this presumption over-rides all
thie considerations which the prosccuting attorney mentions.

In order then to reach the conclusion which the prosociiting attorney has
reached .it will be necessary to assume that before the adoption of the General
Code, and after the adoption of the county commissioners’ salary law, the law
swwas in effect that county commissioners were entitled to additional compensation
for serving as members of the annual and decennial county bLoards of equaliza-
tion. It seems to me that it is now clearly established that this was not the law.

For all the foregoing reasons I concur in the opinion of my predecessor to
the effect that county commissioners are not entitled to receive for their own
use the sum of $3.00 each per day for acting as members of the quadrennial
county board of equalization.

Yours very truly, .
TimoTiY S. HocaN,
Attorney General.

A 214.

CITY POLICE COURT—DISPOSITION OF FINES AND COSTS IN CITY
CASES—REPORT OF CLERK OF POLICE COURT TO CITY AUDITOR.

Money collected in city police courts must be turned over to the clerk of
court and by him paid over to the city treasurer and reported to the city auditor.

April 7, 1911.

Bureau of Inspeclion and Supervision of Public Gffices, Columbus, Ohio.
GENTLEMEN:—I am in receipt of your recent inquiry in which you stale:

“What disposition should be made by the superintendent of the
Columbus work house of fines and costs collected of prisoners sentenced
to said work house from the police court of said city, said fines being
imposed for violation of city ordinances? Should they be paid into the
city treasury direct or to the clerk of the police court?”

Section 4599 of the General Code providcs:

“On the first Monday of each month, he shall make, under oath,
to the city auditor, a report of all fines, penalties, fees and costs imposed
by the court in city cases, showing in what cascs they have been paid,
and in what cases they remain unpaid, and, at the same time, he shall
make a like report to the county auditor as to state causes. He shall
immediately pay into the city and county treasurics, respectively, the.
amount then collected, or which may have come into his hands, from all
sources, during the preceding month.”

As the above section contemplates that it shall be the duty of the clerk of
the police court to keep an accurate report of all fines, penalties, fees and costs
imposed by the court in city cases, and that he shall so report to the city auditor
and shall pay the moneys received into the city treasury, it is my opinion, that
all moneys that are paid by way of fines and costs imposed by the judge of the
police court of a city should be turned over to the clerk of the police court and
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by him paid into the «ity treasury and that he should report the same to the city
auditor.
Yours truly,
Tivoriy S, Hotay,
Attoriney General,

D 222,

DIRECTOR PUBLIC SAFETY CONTRACTS FOR SUPPLIES—NOTICE IN
NEWSPAPER.

From a general view: of statutory provisions a director of "public safety n
contractiny for apparatus and supplies for the wsc of his department. need under
section 4}23 General Code publish notice of such contracts in only one news-
paper of general circulation.

CorLuvaiprs, Outo, April 14, 1911,

Bureaun of Inspection and Supervision of Public Offices, Department of Auditor
of Ntate, Columbus, Ohio.
GENTLEMEN:—You have handed to me a letter addressad to you by Horace
Holbrook, publisher of the Western Reserve Democrat, and have requested my
opinion upon the question which he asks therein, which is as follows:

“Must a notice for bids given by a director of public safety in con-
tracting for apparatus and supplies for the use of hig department be
published in two newspapers of opposite politics?”

Section 4371 of the Gen:iral Code relates to and prescribes the powers and
duties of the director of public safety in making contracts and expenditures,
and is in part as follows:

“‘“The director of public safety may make all contracts and ¢xpendi-
tures of money for * * * the purchase of engines, apparatus and
other supplies necessary for the police and fire departments, and for
other undertakings and departments under his supervision, but no
obligation involving an expsnditure of more than five hundred dollars
shall be created unless first authorized and directed by ordinance of
council.” In making, altering or modifying such contracts, the director
of public safety shall be governed by the provisions of the preccding
chapter relating to public contracts, except that all hids shall he filed
with and opened by him. =* * 3"

“The provisions of the preceding chapter” referred to in this section are
those of section 4328, et seq. General Code, which apply to and govern the
director of public service in making contracts within his department. Said
section 4328 provides in part as follows:

“& & @ the director of public service shall make a written con-
tract with the lowest and best bidder after advertisement for not less
than two nor more than four consecutive weeks in a newspaper of
general circulation within the city,”
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These {wo sections read together would seem to disposs of the question.
However, section 4229 of the General Code provides as follows:

“Except as otherwise provided in this title, in all municipal

corporations the statements, ordinances, resolutions #* * * notices,
and reports required by this title * * #* to be published, shall be
published in two newspapers of opposit: politics of general circulation
therein * * * and for the following times: * * = notices of

contracts * * * once a week for four consecutive weeks; * = =7

1t is “otherwise provided in this title” with respect to the publication of
notices for bids by directors of public service and public safety, by the sections
above referred to. | am therefore, of the opinion that publication of notic:s to
contractors under section 4328 in one newspaper of general circulation within
the city is sufficient. ’

Very truly yvours,
Tizvoruy S. Hocax,
Attorney General.

M 222.

TAX COLLECTOR—COMPENSATION—ILLEGAL PAYMENT BY COUNTY
TREASURER—STATUTORY CONDITION PRECEDENTS—RECOVERY
AGAINST TREASURER. :

Where a tax collector appointed by the treasurer has been compensated for
nis services in that connection, but the journal of the proceedings of the countly
commissioners does not show that the provisions of section 5696 have been com-
plied with, the compensation has been illegally paid and the treasurer and his
bondsmen would be liable in an action to recover said money so paid.

CoLvMBUSs, Omio, April 17, 1911.

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.
GENTLEMEN :—We herewith note the receipt of your inquiry of the 4th inst.,
of which the following is a copy:

“Section 5696 G. C., authorizes thz employment of collectors to
collect delinquent personal taxes.

“Such collector was appointed by a treasurer and allowed 20 per
cent. of all such taxes collected. The journal of the proc:zedings of the
county commissioners does not show that the list of persons delinquent
was publicly read or that they authorized the treasurer to employ col-
lectors or that they prescribed the compensation of such collectors. Can
an action be maintained against such collector for the recovery of the
collector’s fees paid in such case? If not, what should be the finding
of this department in the premises (sez Commissioners vs. Arnold, 65
0. S. 479).”

Section 5696 General Code, to which you refer in your letter is as follows:

“The county commissioners, at each Septemb:r session, shall cause
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the list of persons delinquent in the payment on personal property to
be publicly read. If they deem it neccssary, they may authorize the
treasurer to employ collectors to collect such taxes or part thereof,
prescribing the compensation of such collectors which shall be paid out
of th~ county treasury. All such allowances shall be apportioned ratably
by the county auditor among all the funds entitled to share in the dis-
tribution of such taxes.”

Said statute provides the procedure by which a collector shall be employed
to collect delinquent taxcs on personal property. The case of County Commis-
sioners vs. Arnold, 656 O. S. 479, holds that this section is mandatory and must
be strictly followed. It is ordinarily the rule that payments made voluntarily,
contrary to the law, cannot be recovered back. This rule, however, doss not
apply to public money so wrongfully paid contrary to law.

Page in his work on contracts, volume 2, section 796, says:

“Paymenis of public money form an exception to the ordinary rule
as to voluntary payments and payment under mistake of law, since pay-
ments are always made by public officers and not by the public, which is
really beneficially interested in such money. Thus, money which is paid
out by public officers in violation of the law, may be recovered from the
person to whom it is paid. The fact that the payment was voluntary
on the part of the officer does not prevent the public from recovering.
A governmcnt may recover money paid by a public officer under an
erroneous construction of the law, and without any legal authority
therefor. So if the money is paid out by a public officer upon a contract
which the corporation represented by him had no power whatever to
malke, or upon a claimm which th~ corporation had no power under any
circumstances to allow such payment may be recovered.

“Accordingly, if a public officer draws money from the public
treasury as his compensation, such as his salary, or fees collected by
him from the public treasury without authority of law, such payments
may b recovered in an a~tion for money had and received.

“The fact that money paid to a state officer as compensation for
services was paid upen the advice of the attorney general does not pre-
vent the recovery th:reof. if unauthorized by law; nor does the fact
that the payment was made voluntarily, with full knowledge of the facts
and without fraud, or under a mistake of law, even if such mistake is
shared by the officer to whom payment is made, who takes in good
faith.”

In the case of City of Tacoma vs. H. M. Lilis, 18 L. R. A. 372, it was held:

“A payment of salary in excess of the lawful amount by order of a
munipical couneil to one of its members is not within the rule which
precludes recovery of money voluntarily paid.”

In Railroad vs. United States, 164 U. S. 190, the court held:

“Parties receiving moneys illegally paid by a public officer are
liable e.r ocquo et Lono to refund them.”

In McElrath vs. United States, 102 T. 8. 426, it was held:

16 A G
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“A claimant received from the government the amount ascertained
by the proper accounting officer to be due him, protesting at the time
that he was entitled to a larger sum, and announcing bis purpose not
to be bound by such stttlement of his accounts. He then sued the gov-
ernment for the additional amount claimed by him. Held, that the
government was entitled to go behind the settlement of its accounting
officers, and reclaim any sum which had been improperly allowed the
claimant in such settlement.”

In the last cited case the court further says in its opinion,

“The government declining to plead the settlement of 1874 in bar
of the suit, meets the claimant upon his own chosen ground, insisting
that its officers, misapprehending the law, paid to him out of the treasury
money to which he was not legally entitled, asks, as we think it may

. rightfully do, judgment for the amount thus improperly paid to
claimant.”

In view of the foregoing, and the reasoning therein contained, I am of the
opinion that an action can be maintained against such collector for the recovery
of the collector’s fees paid to him in the manner described in your inquiry,
under and by authority of section 2921 of the General Code.

I noted from your lctter that the journal of the proceedings of the county
commissioners does not show that the list of persons delinquent was publicly
read, nor that the commissioners authorized thz treasurer to employ collectors,
nor that they prescribed the compensation of such collectors. The case of Com-
missioners vs. Arnold, 65 O. S. 479, holds in express terms that all three of the
requirements above noted, namely: the reading of the list, the authorizing of
the treasurer to employ a collector, and the prescribing of the compensation
must be complied with before a valid employment of a collector by the treasurer
can bz made. Your letter states that none of these steps were taken by the
commissioners; therefore, the employment of the collector by the treasurer was
absolutely without authority and void. I am, therefore, of the opinion that any
money paid to the collcctor by the treasurer on account of such employment
was a misapplication of funds of the county in the hands of the county
treasurer, and an illegal payment of the same, and that the treasurer and his
bondsmen would be liable in an action to recover said money so paid.

Very truly yours,
TiMoTirY S. HOGAN,
Attorney General.
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B 229.

COUNTY FEE FUNDS—MANDAMUS TO COMPEL TRANSFERS THERETO—
TRANSFER FROM SINKING FUNDS—WITHIN WHAT TIME, VALID—
BEXISTENCE OF SUFFICIENT UNCOLLECTED FEES AS A DEFENCE
TO MANDAMTUS.

Where the proper officials under 2984 G. C., as amended, 101 (0. L.) 200, fail
lo make transfers to deficient fee funds as direct in the act, these officials can
be compelled to make the transfer, and e transfer so compelled which was made
on April 1, 1911, is valid.

Such transfer cannot be made from a sinking fund specifically provided for
the payment of interest on bonds.

A transfer otherwise lcgal, is not invalidated by reason of the fact that it
is made on a legal half holiday.

The fact that the county ‘clerk has sufficient fees which are earned but
uncollected and might easily be collected is not a defence in mandamus to compel
a transfer as such a defence would defeat the intention of the statute whick
was to create a guaranty of county fee funds for the respective officers.

CoLuMmBrs, OnIio, April 24, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbvrs, Ohio.

GENTLEMEN :—I acknowledge receipt of your communication of April 6th
enclosing therein letter from J. E. Brate, auditor of Butler county, upon which
you request my written opinion in regard to the following statement of facts
and inquiries in relation thereto:

On Tuesday, March 28th, a peremptory writ of mandamus issued
from the court of common pleas of Butler county to the commissioners
of Butler county, Ohio, on the relation of Charles Brunson, clerk of
courts, ordering said board to make certain transfers of funds to the
clerk's fee fund to me:t the deficiencies therein up to January 1, 1911.
On Saturday, April 1, 1911, at 12:40 p. m., resolutions making transfers
to meet said deficiencies, and deficiencies existing on March 31, 1911,
were attempted to be made by said board of county commissioners out
of the “sinking fund A,” which was created by act of the legislature of
Ohio, found in 94th vol. of Laws of Ohio, page 489 and 490, for the
purpose of paying principal and interest of a certain bond issue of
$70,000.00 authorized by said act. By section 3 of said act the auditor
of Butler county, Ohio, “is hereby ordered, directed and empowered at
each semi-annual distribution of taxes to deduct and take out of the
amounts due and payable to cach of the said several funds replenished
by the issue of the bonds as herein provided, such sum of money as is
sufficient to pay such bonds and the interest thereon as may at said time
be due and payable, which said sum so deducted, shall not exceed at any
one time the sum of five per centum of each of said funds, which amount
shall be paid into what shall hereafter be known and designated as
‘sinking fund A, which is hereby created, and said several funds shall
be used for the payment of the bonds and the interest thereon issued
under the provisions of this act, and the same shall be so taken out and
deduected until said bonds and interest are fully paid, and any surplus
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remaining at the expiration of such period shall be refunded and paid
hack into said several funds.”

The county auditor was not a party to the mandamus proceedings,
and desires to know whether he has the legal right to rec()gnize said
transfers so attempted to he made by said board of county commis-
sioners. He, therefore, disires your written opinidn on the following
questions:

“Ist. Under section 2984 of the General Code, as amended April
30, 1910, 101 vol. laws of Ohio, page 200, said transfers are authorized
‘on the first Monday of April, July, October and January whenever neces-
sary during one year after April 1st, 1910, does the transfer made
April 1, 1911, come within this limitation of time?

“2d. ‘Sinking fund “A”’ from which said transfers wera sought
to be made, not being raised by levy of the county commissioners, nor
expended by them for any purpose whatsoever, but being solely for the
purposz of meeting principal and interest on the bonds issued under said
act, may the county commissioners legally transfer permanently from
this fund any amount of money, however small, to any other county
fund whatsoever, or is the language of section 2984 of the General Code,
above cited, hroad enough to supersede the act in question?

“3d. On February 14, 1911, the legislature of Ohio amended section
5978 of the General Code, as follows: ‘Every Saturday of each year shall
be a one-half legal holiday for all purposes, beginning at twelve o’clock
noon, and ending at twelve o’clock midnight.” This transfer not having
been made prior to twelve o’clock noon on said April 1, 1911, will the
attempted transfer at 12:40 p. m., on said date %2 a legal and valid act
of the county commissioners, such as would be binding upon the county
aunditor?

“4th., 1If the fee book of the clerk of courts shows tLat ample fees
have been earned and uncollected, which might easily be collected with
reasonable effort by said officer to meet all deficiencies in said fee fund
existing January 1, 1911, or March 31st thereafter, would this be a good
defense as against a proceeding in mandamus against the county auditor
to comp:l him to recognize said attempted transfers? Or must this
question be raised on appeal from commissioners?”

(The writer’s opinion on this proposition was supported in a case wherein
he represented the plaintiff, Homer V. Atkinson, clerk of the court of common
pleas, Vinton county, Ohio, tried in the common pleas court there, and decided
by Hon. Geo. E. Martin, now judge of the customs court of appeals.)

In answer to the first question submitted to you by the auditor of Butler
county, it is my judgment that inasmiuch as the transfer of funds is for the
purpose of guaranteeing the salary of county officers, if the commissioners of
the county fail to so transfer at the time they are required by law, such county
officers are not bound by that fact to he deprived of th> henefit of such guarantee,
and that the county commissioners can be required to transfer such fund on any
other day of the guarter, since they failed to make such transfer at the time
fixed by law. I am of the opinion that the transfer could be made on April 1,
1911, under the ahove circumstances.

In answer to your second quéstion T think that the expression “any other
fund or funds of the county” means general funds thereof, and does not refer
to a special fund which is for a particular purpose, such as section 3 of the
act found in 94 O. L. 489-490, which reads as follows:
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“For the purpose of paving the interest on all cutstanding honds
issued and sold under this act, and to redeem the said Ybonds as they
respectively mature, the county auditor of Butler county, Ohio, is hereby
ordrred, directed and empowered at esch semi-annual distribution of
taxes to deduct and take out of the amounts due and pavable to each of
the said several funds replenished by the issue of the bonds as herein
provided; such sum of mon-y as is sufficient to pay such bonds, and the
interest thereon as may at said time he due and payable, which said
sum so deducted shall not exceed at any one time the sum of five per
c:ntvm of each of said funds, which amount shall be paid into what
shall hereafter be known and designated as ‘sinking fund A, which is
hereby created, and said several sums shall be used for the payment
of the bonds and the intersst thereon issued under the provisions of
this act, and the same shall be so taken out and deducted until said
bonds and interest are fully paid, and any snrplus remaining at the
expiration of such pericd shall be refunded and paid back into said
scveral funds.”

I am of the opinion that the commissioners cannot legally transfer perma-
nently from that fund any amount of the fund to any other fund for the reasoun
above given.

As to your third question that such attempted transfer was made on
Saturday after twelve o’clock, noon, which by statute is a legal half-holiday,
has no legal bearing on the question one way or the other. That is to say, I
do not bhelieve that the transfer being made on a legal half-holiday would in and
of itself invalidate the transf r, if such transfer was legal in the first instance.

As an answer to your fourth inquiry, I am of the opinion that inasmuch as
the provision for the transfer of funds was for the purpose of guaranteeing the
salaries of the respective county officers, ths fact that the county clerk has
sufficient fees which are earned and uncollected, and which might be easily
collected, and which are sufficient to meet 2ll deficiencies up to January 1, 1911,
or March 31, 1911; would not be a good defence for the reason that to hold other-
wise would not be giving such clerk the legal rights to which he is entitled under
the law of the guarantee of county fee funds of the respective county officers. 1
am further of the opinion that the question cannot be raised on appeal from a
decision of the county commissioners.

Yours very truly,
’ Tivoriy S. HoGaN,
Attorney General.
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B 231.

BOARDS OF EDUCATION—POWER TO INSURE IN MUTUAL FIRE
INSURANCE COMPANIES—CONSTITUTIONAL PROHIBITION.

Under the restriction of art. 8, section 8, of the constitution of Ohio, the
legislature could not authorize boards of education to insure in mutual fire
insurance companies when the board might be compelled to meet a pro rata
share of the loss.

Furthermorc, the board of education is not an “owmner’ of property so as to
enable it to come within the meaning of section 9593 G. C., as amended 101 Ohio
laws 294.

COLUMBL‘S, Ourro, April 28, 1911.

Bureaw of Inspection and Supervision of Public Offices, Department of Au(lztor
of State, Columbdbus, Ohio.
GENTLEMEN : —I beg to acknowledge receipt of your communication of April
20th, wherein you inquire as follows:

“Is it a yviolation of the constitution of the state of Ohlo for a board
of education to insure the property of the school district in a mutual
fire insurance company where, in case of loss, the board of education
could be compelled to meet a pro rata share of such loss? (See article
8, section 6.)”

I am of the opinion that as a fundamental principle, the board of education
of a school district could not legally have the right to make a contract of insur-
ance wherein the amount of premium, for which such board might be.liable, is
indefinite and uncertain, that is to say, that the board of education has no
statutory authority to make any contract whereby the board may become liable
for an indefinite and uncertain amount.

Section 9593 of the General Code, as amended in 101 Ohio laws, page 294,
reads as follows:

“Any number of persons of lawful age, not less than ten in number,
residents of this state, or an adjoining state, and owning insurable
property in this state, may associate themselves together for the purpose
of insuring each other against loss by fire and lightning, cyclones,
tornadoes or wind storms, hail storms and explosions from gas, on prop-
erty in this state, and also assess upon and collect from each other such
sumge of money, from time to time, as are necessary to pay losses which
occur by fire, and lightning, cyclones, tornadoes, wind storms, hail
storms and explosions from gas to any members of such association.
The assessment and collection of such sums of money shall be regulated
by the constitution and by-laws of the association, which shall require
such assessments to be made directly and specifically upon the members
and to be paid directly and specifically by them and not out of any fund
deposited with the association or other trustee in anticipation of
assessments or in any other manner except that any such association
may borrow maney for the payment of losses and expenses, such loans
not to be made for a longer period than the collection of their next
assessment; and such association may also accumulate a surplus from
its assessments not exceasding $2.00 on each $1,000.00 of insurance in
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force, such surplus to be used in paying losses and expenses that may
occur and if invested to be under the provisions of sections ninety-five
hundred and eighteen and ninety-five hundred and nineteen of the
G:neral Code. Such associations may only insure farm buildings,
detached dwellings, school houses, churches, township buildings, grange
buildings, farm implements, farm products, live stock, household goods,
furniture and other property not classed as extra hazardous and such
property may be located within or without the limits of any municipality;
provided that an association whose membership is restricted to persons
engaged in any particular trade or occupation, and its insurance confined
to any particular kind or description of property may insure property
classed as extra hazardous and located in any county or counties in this
state.”

In construing the said section, I might add that the board of education does
not own property in their respective school districts in the sense as such owner-
ship is understood by the term “owner” in the said section, but holds it only in
trust for the purposes and uses to which the public of such school districts have
dedicated the property. It is, therefore, my conclusion, as deducted from the
foregoing, that the hoard of education, being unable to meet the requirements
of the said section, 9593 of the General Code, cannot, therefore, legally insure
the property of the school district in a mutual fire insurance company. Article
VIII, section 6 of the constitution, to which you refer, would make unconstitu-
tional any attempted act on the part of the legislature to even authorize a school
board to become a stockholder in any joint stock company, corporation or
association.

I trust that I have fully answered your inquiries, and beg to remain,

Very truly yours,
Tiyoruy S. HoGAN,
Attorney General.

C 231.
CENSUS—VILLAGES BECOMING CITIES WHEN—OFFICERS OF CITY—
HOW ELECTED AND WHEN.

Villages becoming cities by the recent census will adopt a city form of
government Janvary 1, 1912, the officers thereof being elected at the regular
November election, 1911, and the village officers continue until succeeded by the
proper officers of the city at the next regular election.

April 26, 1911.

Bureau of Inspection and Supervision of Public Offices, Columbdus, Ohio.
GeENTLEMEN :—I am in receipt of your inquiry in which you state:

“When will villages which, by the recent federal census, have a
population of over 5,000, he required to assume the city form of govern-
ment? It is presumed that they will be required to adopt the city form
of government on January 1, 1912, the city officials bring elected at the
regular November election, 1911, buf is there any process of law by
which villages can assume the city form of government at an earlier
date?”
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Section 3199 General Code, reads as follows:

“Officers of the village advanced to a city, or of a city reduced to
a village, shall continue in office until succeeded by the proper officers
of the new corporation at the next regular election, and the ordinances
thereof not inconsistent with the laws relating to the new corporation,
_shall continue in force until changed or repealed.”

I am of the opinion that the municipalities will adopt a city form of govern-
ment on January 1, 1912, the officers thereof Dbeing elected at the regular
November election, 1911, as there is no provision of law for holding any special
election for the purpose prior to such time, and as the statute continues the
officers of the village in office until succe2ded by the proper officers of the city
at the next regular election.

Very truly yours,
Tryority S. Hocax,
Attorney General.

B 233.

COUNTY FEE FUNDS—DATE OF LAST TRANSFER—FEES PAID IN ONE
QUARTER MAY BE APPLIED TO SALARIES OF ENSUING QUARTER—
DISPOSITION OF EXCESS FUNDS.

Under the provisions of section 2984 as amended (101 O. L. 200), the last
transfer to officers’ “fee funds in the first Monday in January. 1911.

Under section 2985 fees earned in the several county offices during the first
quarter of 1911 which are paid into the credit of the respective fee funds April
1, 1911, are applicahle to the payment of salaries to officers and their deputies
for the ensuing quarter beginning April 1, and if there is ar cxces¥ in the fee
fund above the amount required to pay said expenses for the enswing quarter
then the excess can be transferred by the commissioners to reimburse a fund
theretofore used under authority of section 2984 G. C.

April 29, 1911.

Bureau of Inspection and Supervision of Public Offices, Columhus, Ohio.
GENTLEMEN : —I beg to acknowledge receipt of your commmnnication of March
11th, in which you submit to this department the following inquiry:

“ Kindly advise this department when the last transiers to officers’
fee funds may be made under the provisions of section 2984, as amended
in Ohio laws, vol. 101, page 200. Are the fe's earned in the several
county offices the present quarter and which are required to be paid in
to the credit of the respective fee funds April 1st, applicablz to the pay-
ment of salaries of the officers and their deputies for the quarter
beginning April 1st, if transfers are made to said fee funds any time
during the present quarter?”

The amended section referred to reads as follows:
“Section 2984. On the first Monday of April, July, October and

January, whenever necessary, during one year after April 1, 1910, the
county commissioners, by order entered on their journal, shall transfer
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from any other fund or funds of the county, in their discretion, to any
county officer's fee fund, such sums as are necessary to make good any
deficicney in such fee fund likely to arise during the ensuing quarter
in consequence of the payment of such officer, deputies, assistants, hook-
keepers, clerks or other employes during such period from the amounts
then in or estimated to coms into such fee fund for that period for such
office. Provided that the aggresate amounts so transferred to the fee
fund of any such officer, except the county clerk, probate judge and
s riff, shall not exceed the aggregate amounts paid into or authorized
to Le paid into the general fund from the fee fund of such officer during
such period.”

I take it that the phrase “On the first Monday of April. July. Qctober and
January. whenever necessary after April 1. 1910” means whenever it is necessary
to transfer during one year after April 1, 1910, on any of the occasions therein
specified to wit: the first Monday of April, July, Octobzar and January
respectively, that is to say, the first transfer would be made on the first Monday
of April, the second trausfer would be made the first Monday of July, the third
transfer would be made the first Monday of October, and the fourth and last
transter on the first Monday in January, 1911.

Replying to your second inquiry:

“Are the fees earned in the s veral county offices the present
quarter and which are required to he paid in to the credit of the
respective fex funds April 1st, applicable to the payment of salaries of
officers and their deputies for the quarter beginning April 1st, if trans-
fers are made to said fee funds any time during the presint guarter?”

Fees derived from any county office must be paid into th2 county treasury
on the warrant of the county auditor at the end of each guarter. The receipts
collected from each county office after January 2, 1911, becomes a credit to the
expense of condueting said office, and the amount credited to each office is avail- -
able at any time to pay the current expens s of each respective office regardless
of the time said collection is paid into the county treasury. Thus each office
may draw their expense from any fun:ds that have been collected by th-m and

.are in the hands of the countv treasurer for distribution.
Section 2985 (amended 101 O. L. 346) of the General Code provides:

“In cas: any transfer of moneys has been theretofore made to a fee
fund, the board of countv commissioners, at the end of any such quarter,
shall transfer from Lhe fce funds any amount therein, derived from any
such offices, in excess of that neccssary to pay the compensation of such
officer and his deputies. assistants. bookkeepers. clerks. or employes.
creept court coustables. for the easuing quarter. to the funds from chich
sueh transfers were made. until fully reimbursed. Thereafter, or where
no transfer has be n made such funds shall be transferred from the
fee funds to the credit of the general fund of the county. Such transfers
may be made upon the authority herein provided, any law to the con-
trary nothwithstanding. ¥From such action of the commissioners, an
appeal may be takin to the common pleas court hy a taxpayer of the
county, which shall be heard and determined by the court or judge
fhercof within twenty days after being perfected.”
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You will note that section 2985 provides that the moneys that theretofore
have been paid into the fee funds that the board of county commissioners at
the end of any quarter shall transfer from the fee funds any amount therein,
derived from any such offices in excess of that necessary to pay the compensation
of such officers, and their deputies, assistants, bookkeepers, clerks or employes
for the ensuing quarter to the funds from which said transfers are made until
fully reimbursed. That is, section 2985, just quoted, sesms to provide that only
the excess of the amount necessary to pay the expenses of the office for the
ensuing quarter can be transferred Ly the commissioners from the fee funds
back to the funds used by the commissioners under authority of section 2984
G. C.

Therefore, fees earned in the several county offices during the present
quarter which are paid info the credit of the respective fe2 funds April 1, 1911,
are applicable to the payment of salaries to officers and their deputies, for the
ensuing quarter b:ginning April 1, and if there is an excess in the fee fund
above the amount required to pay said expenses for the ensuing quarter then
the excess can be transferred by the commissioners to reimburse a fund thereto-
fore used under authority of section 2984 General Code.

Respectfully yours,
TiymorHY S. HOGAN,
Attorney General.

A 241.

RELIEF OF POOR—TOWNSHIP CONTAINING A MUNICIPAL CORPORATION
—TOWNSHIP CO-EXTENSIVE WITH A MUNICIPAL CORPORATION—
DIRECTOR OF PUBLIC SAFETY.

Levies for relief of poor are made upon all property in the township, and
therefore township trustees may not lawfully refuse to extend aid to indigent
persons who happen to reside within the limits of a municipal corporation within
their township. '

Where the identity of the township however is lost by reason of the limits
of both corporation and township being co-extensive, the director of public safety
in the municipality is the proper officer to have recourse to.

CorumBus, Onio,. May 3, 1911.

Bureau of Inspection and Suvervision of Public Offices. Department of Auditor of
State, Columbus, Ohio.
GENTLEMEXN :—1 beg to acknowledge receipt of your letter of March 25th,
enclosing letter by Harvey Elam, township clerk Xenia, Ohio, in which the
following question is presented upon which my opinion is asked:

“Where a municipal corporation lics entirely within a township,
should temporary relief to the poor within such municipal corporation .
be afforded by the township trustees or by the director of public safety?”

Section 3476 of the General Code provides that:
“Subject to the conditions, provisions and limitations herein, the

trustees of each township are the proper officers of each municipal
corporation therein, respectively, shall afford at the expense of such
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township or municipal corporation, public support or relief to all persons
therein, who are in condition requiring it.”

Section 3480 of the General Code provides:

“When a person in a township or municipal corporation requires
public relief * * * complaint thereof shall be forthwith made by a
person having knowledge of the fact to the township trustees or proper
municipal officer. * #* #*

Section 3481 of the General Code provides in part that:

“When complaint is made to the township trustees or to the proper
officers of a municipal corporation that a person therein requires public
relief or support, one or more of such officers * * #* ghall visit the
person needing relief, forthwith, to ascertain his name #* #* % present
condition and in what towpship and county in this state he is legally
settled. The information so ascertained shall be transmitted to the
township clerk, or proper officer of the municipal corporation. # # =~

The foregoing sections are typical of all the sections in the chapter in which
same are found. . All of them prescribe the powers of “trustees of the township
or the proper officer of the municipal corporation” in the matter of affording
cutside relief, and otherwise, in connection with their duties pertaining to the
relief of the poor.

Section 4089 of the General Code provides in part:

“* * #* the granting of outdoor relief to the poor, shall be vested
in the director of public safety.”

These sections by themselves seem to create an ambiguity which is difficult
of solution. It is to be observed that none of them nrovide that a city as such
shall afford temporary relief to the poor within its corporate limits to the
exclusion of a township, the boundaries of which are more extensive than those
of a city.

Section 5646 of the General Code provides in part:

“% % % The county auditor shall levy, annually, for township
purposes, including the relief of the poor * * # such rates of taxes
as the trustees of the respective townships certify to him to be necessary
* * °* on each dollar of the taxable valuation of the property of the
township. * * *°

Section 5647 of the General Code provides:

“In counties where there are no county infirmaries, a township tax
in addition to the tax provided in the next preceding scction # @& =
may be levied for the relief of the poor * * = on each dollar of the
tarable property of the township.” '

Section 5648 of the General Code provides in part that,
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“The trustees of any township which incurs liabilities for the relief
of the poor, beyond the amount rais~d by the levy authorized by law,

may make an additional levy # % ¥ on the dollar of the taxable
property of such township.”

From these three sections it is apparent that the township levy for the
relief of the poor is upon all the prop.rty within the township though there
may be within the boundary of such township a city. It seems clear, therefore,
thal it cannot be regarded as the intent of the general assembly to make the
proceeds of such levy applicable only to the relief of the poor in the township
outside of the municipsl corperation.

I am of the opinion, thirefore, that township trustees may not lawfully
refuse to extend aid to indigent persons who happen to reside within the limits
of a municipal corporation within their township.

I am of the opinion that the trustees of the township are the proper persons
to take caro of the indigent poor mentioned in your communication, in all cases
except where the township and munizipal boundaries are coextensive, and the
township thereby loses its identity. Where the township, as is commonly under-
stood, loses its id:ntity, the director of public safety in the municipality is the
officer that corresponds with the trustees so far as poor persons are concerned
in the municipal corporation. We have in Ohio some municipal corporations that
are in twq counties; we perhaps have one municipal corporation at least, in
three counties. We can see only one consistent way for relief to be afforded to
the poor in such municipal corporations, and that is that each township must
take care of its own poor within that corporation.

My conclusion therefore is, that where a municipal corporation lies entirely
within a townhip, temporary relief to the poor within such municipal corporation
should be afforded by the township trustees unl.ss the Loundaries of the town-
ship and the municipal corporation are coextensive. In the latter case there
would of course he no township trustces.

Verv truly vours,
Trvrority S. HouAN,
Attorney General.

C 242.

PROBATE JUDGE—AUTHORIZATION OF PUBLICATION OF REPORT OF
EXAMINATION OF THE COUNTY TREASURY—NEWSPAPERS.

The publication of the report of the cxamination of the county trcasury. as
authorized by the prehate judge, is governed by scction 2703 only of the @. C.

Such publication is not a “potice” nor an “advertiscment of general interest
to taxrpayers,” but is merely newrs “which shall be published one week in two
ncwspapers of opposite politics. aad of geieral circulation in the county.”

CoLtrmpus, Omro, May 5, 1911,

Bureau of Inspeciion ard Supervisioi of Public Offices, Department of Auditor of
State, Columbus. Ohio.
GeENTLEMEN:—T beg to acknowledge receipt of vour letter of March 25th, in
which you submit for my opinion thereon the following question:

“What publication of the report of the examination of the county
treasury is the probate judge autlioriz-d to make?”
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You call my attention to tue provisious o) =ections 27030 6252 and 6253 of

the General Code, which are in port as Yollow
Section 2703,

“The accountonts sholl certi’vy in writing = = ¢ the exact
amount of mon.y in the trcasury, ihe umount belonging to each fund,
and all property, bonds, securitiev, venchers, assets and effects, one copy
of whieh = ¢ = ghall be delivered to the probat» court and entered
on record therein, Thae probate court sicll furnish 2 copy of such record
for publication one werk in two newsnapers of opposite politics and of
general circulation in the county.”

Section (25Z.

“A proclamation for an election, an order for fixing the times of
holding court, notice of the rat's of tavation, bridge and pike notices,
notices (o contractors and such other advertisements of general interest
to taxpayers as the auditor, tr.asurcr, probate judge or commissioners
may deem proper, shall he publishel in two mewspapers of opposite
polities at the county seat, i th.re he such mewspapers published
thereat.”

Section 6253,

“In addition to the publications provided in the next preceding
section, tho county officers therein named shall publish such notices
and advertisements in a newspaper printed in the German language, if
such newspaper b printed and of general circulation among the inhab-
itants speaking that lanzuage in the connty within which such adver-
tisements are intended to he made.”

In my opinion, the publieation of thie repoit of examination of the county
treasury is govrrned solely hy saetion 2703, #nd seetions 6252 and 6253 have no
application thereto. et it Lhe noted rhat al! e the advertisements specifically
mentioned in section 4252 ave of o cevicin tvoe, viz: advertis ments in which
the element of nofice has a aupri condition to the performance of some duty is
present. Thus, th> duty to vote ot an cloetion, and eons~quently the validity of
an eleetion may be in a sense said te devend upon notice to the electors of the
time and place of holding surh an election.

It is well settl-d that where a e tplogzne of things is set forth in the statutes,
eoncluding with the «encral lonevege “and other {hines,” or words to that
effect, such general langrace will e deemed to refer to othrr things of the
same sort. 1t seems to me that the pubtication of the report of the examination
of the county treasury is in no sense g notice. It docs not define the date of
any future officinl aet; it m-rely states an existing condition; it is not an
“advertisement” in the {ull senxe ol the word; it iv mierely “news;” therefore,
in my opinion, the probate indee i¢ without awitority to det rmine that the
report of the examination of the eovpty tregevyy is “on ndvertisement of general
interest to taxpayer=”’ Accordinely he i¢ avthoriz ¢ to publish the same in
two newspaners of oujpaels colivoo o of zoneral eirenlation in the county, and in
sueh newspaners only. VWith e seer to el newspepbre it i to he noted that
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they need not bz published at the county seat, as is required in section 6252;
furthermore, both must be printed in the English language,

Cincinnati vs. Bickett, 26 O. S. 29;

it follows, therefore, that the probate judge has in no event authority to
authorize publication of the report of the examination of the treasury in German
newspapers. The case cited by you (Schloenbach vs. State, 53 0. S. 345), while
not fully reported, stustains this conclusion.
Very truly yours,
TimoTHY S. HOGAN,
Attorney General.

A 244,

PROSECUTING ATTORNEY—NO ALLOWANCE OF EXTRA COMPENSATION
FOR SERVICES UNDER 2923 G. C.—STATUTORY CONSTRUCTION—
REPEAL OF FORMER STATUTE BY IMPLICATION.

Section 3003 of the General Code;, providing for the payment of count'y'
prosecutors’ salaries in a lump sum 1was passed subsequently to and by implica-
tion, repeals section 2923 of the G. C., which provides an exira compensation for
certain services. )

CoruMBUS, OHIO, May 6, 1911,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—I herewith acknowledge receipt of your letter of April 20,
1911, in which communication you submit the following inquiry:

‘“We call your attention to the opinion of your predecessor rendered
this department under date of May 11, 1910, in regard to the allowance
to prosecuting attorneys for services rendered under section 2921,
General Code, and respectfully request that you review and advise us
whether or not you approve the same.”

Section 2923 of the General Code, section 1278-A Revised Statutes, provides
as follows:

“If the court hearing such case is satisfied that such taxpayer is
entitled to the relief prayed for in his petition and judgment is ordered
in his favor, he shall be allowed his costs, including a reasonable com-
pensation to his attorney, and for all services rendered by the pros-
ecuting attornéy under the provisions of section twenty-nine hundred
and twenty-one, in which the state is successful, the court shall allow
the prosecuting attorney reasonable compensation for his services and
proper expenses incurred.”
Section 3003 of the General Code, section 1297 Revised Statutes, provides

as follows:

“Each prosecuting attorney shall receive an annual salary, -not to
exceed sixty dollars for each full one thousand of the first fifteen
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thousand of the population of the county as shown by the federal ceusus
next preceding his election;

“Fifty dollars for each full on2 thousand of the second fifteen
thousand of such population of the county;

“Sixty dollars for each full one thousand of the third fifteen
thousand of such population of the county;

“Forty dollars per thousand for each full one thousand of the fourth
fifteen thousand of such popuation of the county;

“Thirty dollars per thousand for each full one thousand of the fifth
fifteen thousand of such population of the county;

“Ten dollars per thousand for each full one thousand of the sixth
fifteen thousand of suth population of the county;

“Ten dollars per thousand for each full one thousand of such popu-
lation of the county in excess of ninety thousand.

“No prosecuting attorney shall receive a salary in excess of five
thousand five hundred doliars. Such salary shall be paid in equal
monthly installments, from the general fund, and shall be in full pay-
ment for all services required by law to be rendered in an official
capacity on behalf of the county or its officers, whether in criminal or
civil matters.” ’ :

Seétion 2923 of the General Code, cited above, was passed by the legislature
in 1896, and section 3003 was passed in 1906. The two sections are clearly
contradictory to each other. It was undoubtedly the intention of the legislature
that the salary of the prosecuting attorney provided by section 3003, General
Code, should be in full payment for all official duties required of him. This
being the case, and said section 3003 of the General Code having been enacted
subsequent in time to the enactment of section 2923 of the General Code, it is
my opinion that the latter section was repealed by the enactment of the former
section by implication.

My conclusion herein is not affected by the fact that both sections happened
to be included in the new General Code and were adopted therein at the same
time. The question of priority as to time is to be determined by the date of
the original enactment of the said respective sections.

Since the opinion referred to in your inquiry was rendered by my prede-
ccssor, the supreme court has held, and I have rendered an opinion of date
April 29, 1911, based on the said court decision; that county commissioners
cannot receive the per diem mentioned in section 5597 General Code, in addition
to salaries mentioned in scction 3001 of the General Code; and also that the
county auditor cannot receive per diem provided in said section 5597 in addition
to the salary mentioned in said section 2996 of the General Code, for the reason
that the salary of the auditor provided in section 2996 of the General Code, and
the salary of the commissioners provided in section 3001 of the General Code,
shall be in full payment for all services that such respective county officers shall
perform.

The two cases are on an exact par in reference to the ahove inquiry in regard
10 the prosecuting attorneys, and the same reasoning applicable to the county
commissioners and county auditors with respect to drawing per diem compen-
sation as members of the county equalization board as applies to prosecuting
attorneys in enforcing the provisions of section 2921 of the General Code, for
the reason that the enforcement of the said latter section comes within the
official duties and requirements of the prosecuting attorney. Therefore, because
of the foregoing reasons, I cannot concur in the opinion of my predecessor of
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date May 11, 1910, but on the contrary, I am firmly of the opinion that the
prosecuting attorneys of the various counties are only entitled to the compen-
sation provided for in section 2003 of the General Code, and are not legally
entitled to the compensation provided in section 2923 of the General Code.
Very truly yours,
Tivorey S. HOGAXN,
Attorney General.

B 248.

COUNTY PROSECUTOR—NO FEES FOR COLLECTING FINES AFTER TERM

HAS EXPIRED AND AFTER SECTION 1298 R. S. WAS REPEALED.

A county prosecutor, who prosecuted certain violations of the liquor laws
before the act of April 14, 1906, which repealed section 1298 R. S., which pro-
vided for certain fees to prosecuting attorney for the collection of such fines,
cannot step in after the passage of the repealing act aforesaid, and after his
term as prosecutor has expired and by then collecting the fines receive the com-
pensation provided for in the act which was repcaled.

Corumsrs, Orro, May 10, 1911.

Bureauw of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus. Ohio.
GENTLEMEN : —I bheg to acknowledge receipt of your letter of February 15th,
submitting for my opinion thereon the following questions:

“Some years ago, certain parties in Knox county, Ohio, were
prosecuted for violation of the ligquor laws and certain fines were
assessed by the court, but the cases were carried to a higher court which
afirmed the common pleéas. The fines were then collected and the
ex-prosecuting attorney (who was in office at the time the suits were
instituted and prosecuted the cases) drew a certain amount of fees for
tha collection of the said fines and costs under section 1298. A state
examiner of this department is now making an audit of the financial
affairs of Knox county and we desire your advice as to what finding
should be made in this case.”

The papers which you submit, and which T return herewith, show that the
collections in question and the allowances of the commissioners were all made
subsequently to April 14, 1906, the date when the repeal of section 1298 Revised
Statutes, in its original form, by the prosecuting attorneys’ salary act, so called,
938 0. L. 161, became effective. Said original section 1298 Revised Statutes,
provided as follows:

“In addition to his salary the prosecuting attorney is entitled to
ten per cent. on all moneys collected on fines, forfeited recognizances
and costs in criminal causes, provided that such commission shall not
in any one case exceed one hundred dollars.”

From your statement of facts and from the papers submitted, it appears that
a certain prosecuting attorney institut2d certain prosecutions and secured con-
victions in the lower court prior to the expiration of his term, and prior also
to the repeal of section 1298 of the Revised Statutes, ag above quoted; that, these
cases were carried to a higher court and there affirmed, but that before any
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fines and costs therein were collected the term of the prosecuting attorney
expired and section 1298 was repealed; and that after the expiration of such
term and the repeal of the section in question, the former prosecuting attorney
assumed to dircct the clerk of court to issue process for the collection of these
fines, which said process was issued, the fines collected, and ten per cent. thereof
paid by allowance of the county commissioners to such former prosecuting
altorney.

In my opinion, the allowance by the commissioners to the former prosecuting
attorney was illegal, and the amount thereof may now be recovered from him
for the use of the general fund of the county.

This conclusion follows, it seems to me, both from a construction of original
section 1298 and from the fact that the same has been repealed. In the first
place, the ten per cent. fee is not in the nature of payment for services rendered
in prosecuting criminal causes; the amount of the fee is computed upon the
collection of money and is in the nature of compensation for such collection.
Accordingly, even under section 1298, were it still in force at the time of the
paym:int in question, an ex-prosecuting attorney, who had successfully prosecuted
a criminal case, would not be entitled thereby (o a per cent. of the fine and
costs collected by his successor. This has been the uniform ruling of this office
under original section 1298 (Sez Opninions of the Attorneys General of Ohio,
volume 3, page 477.)

The case is easily distinguishable from that of Thomas vs. Auditor, 6 O. S,,
113, cited by the former prosecuting attorney. In that case a statute provided
that a county treasurer, in case tax¢s remained unpaid until the 21st day of
December of any year, should “forthwith demand payment of the amount of

"such tax, and five per centum penalty thereon, which penalty shall be for the
use of the treasurer.” The court, per J. R. Swan, J.,, held that, the penalty
accrued and the right of the treasurer ithereto attached upon demand as pro-
vided in the section. It will be seen that the statutes involved in the two cases
are quite dissimilar. )

In the case submitted by you, the ex-prosecuting attorney seems in part to
have realized the necessity of his making the actual collection; for he issued
precipes to th» clerk of courts for process in aid of the collection of the fines
and costs. It appears, therefore, that he actually did make the collections. This,
however, does not alter the case. At the time he filed the precipes, ,he was not
an officer of the county; he was performing services for the county as asmere
volunt:er, and such performance vested in him no right, either legal or moral,
against the county, much less any right to éompensation prescribed by law as
pertaining to an office which he did not hold.

In addition to the foregoing reasons, however, another and perhaps a
stronger one appears for establishing the illegality of the allowance in question.
At the time these collections were made no law authorized the payment of any
percentage therion to the prcsecuting attorney or to any person. As above
pointed out, the right under the old statute to the percentage did no accrue
until the collection was made. This must necessarily have been so; for the
amount upon which it was to be computed was not ascertainable until the money
was actually paid into the county treasury. When, therefore, old section 1298
was repraled, such repeal put an end to any right of any person to receive per-
centages on fines and costs thereafter collected; and on this ground alone, the
illegality of the payments in question is established.

° Very truly yours,
“ TiyvoTaY S. HoGAN,
Attorney General.
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BOARD OF REVIEW—APPOINTMENT AND COMPENSATION OF CLERK,
WHO IS ALSO DEPUTY COUNTY AUDITOR—PAYMENT FROM COUNTY
FEE FUND.

When a clerk of the board of review is selected by the board and the same
person is appointed deputy county auditor, his compensation being fixzed at $3.00
a day by the county auditor, and no further compensation fized by the board, he
can receive such compensation only as deputy auditor and the same must be
paid from the auditor’s fee fund.

May 11, 1911.

Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN:—-I am in receipt of your favor of May 4th, in which you ask
my opinion upon the following state of facts, to wit:

“The city board of review of Wellston, upon its organization in 1910,
appointed a clerk. )

“The county auditor is ex-efficio secretary of the city board of
review and received $5.00 per day, which was properly paid into his fee
fund. The clerk selected by the board was appointed at the same time
a deputy county auditor, and the secretary’s duties were rendered by the

- clerk selected by the bhoard and appointed deputy auditor b‘y the
county auditor. The said clerk was paid $3.00 per day for his services,
the rate thereof being fired by the auditor. Should the compensation
of said clerk have heen paid from the auditor’s fee fund or from the
general fund ‘of the county?” ’

Section 5622 General Code provides:

“The board of review may employ a chief clerk, and appoint such
other clerks, not exceeding six, and such messengers, not exceeding six,
as it may deem necessary, and fix their compensation, which shall be
paid out of the.county treasury upon the order of said board, and the

R )

warrant of the county auditor. * *
Section 5623 of the General Code provides:

“The county auditor of a county in which any of such municipal
corporations are located shall be secretary to such board, and in addition
to his other duties provided by law, shall be present at each meeting
of the board in person or by deputy. * * #*7

Section 2563 of the General Code provides that the county auditor may
appoint one or more deputies to aid him in the performance of his duties.
Section 2981 of the General Code provides:

“Such officers (among which is the county auditor) may appoint
and employ necessary deputies, assistants, clerks, bookkeepers or other
employes for their respective offices, fix their compensation and dis-
charge them, and shall file with the county auditor certificates of such
action. ® ® ¥
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Section 5622 supra authorizes the board of review on appointing a person
as clerk thereof to fix his compensation, which shall be paid out of the county
treasury upon order of said board and the warrant of the county auditor.

In the case in guestion, the board did not fix any compensation of the clerk,
and not having so fixed it, the clerk is not entitled to any as such clerk.

Section 2981 supra authorizes the county auditor to appoint the necessary
deputies and fix their compensation.

In the case in question, the auditor did so appoint such deputy auditor and
fix his compensation. The only compensation, therefore, that was received by
the party in gquestion was compensation as deputy auditor, and his salary should
have been paid from the auditor’s fee fund and not out of the general fund of
the county.

Yours truly,
TiyoTHY S. HOGAN,
Attorney General.

C 251,

COUNTY AUDITOR—NO FEES FOR INDEXING COMMISSIONER’S JOURNAL
UNDER THE G. C.—STATUTORY CONSTRUCTION—REVISION AND
CODIFICATION.

When general statutes on a particular subject are revised and codified and
it is clear from the words that a change in substance was intended, the changed
form must be allowed to govern.

Since, therefore, in the codified sections, provision for compensation to the
county auditor for indexing the commissioners’ journal is omitted, none can
be allowed for that purpose.

Personal compensation to that official is further preclu(led by the sections
providing for the dispensement of fees to county officials.

May 12, 1911,

Bureau of Inspection and Supervision of Public Ofices, Columbus, Ohio.
GENTLEMEN :—In your favor of recent date you submit to me the following
inquiry:

‘“Before the adoption of the General Code, section 850 R. S. author-
ized the payment of compensation to the county auditor for indexing
the commissioners’ journal. Said section is now 2406 of the General
Code. The codifiers omitted that part of the section relating to the
compensation of the county auditor for indexing.

“Can county auditors now be legally paid any compensation for
indexing the commissioners’ journal?”

Prior to the enactmsnt of the General Code, section 850 Revised Statutes,
provided as follows:

“The clerk shall keep a full and complete record of the proceedings
of the board, and a general index thereof, in a suitable book provided
for that purpose, entering every motion with the name of the person
making the same on the record, and he shall call and record the yeas
and nays on every motion which involves the levying of taxes or the
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appropriation or payment of money; he shall state fully and clearly in
the record any question relaiing to the power and duties of the board
which is raised for its consideration by any person having an interest
therein, together with the decision upon the same, and shall call and
record the yeas and nays by which said decision was arrived at; and
shall record, when requested by the parties interested in the proceedings,
or by their counsel, any legal propositions decided by the board, together
with the decisions thereon and the votes by which the decision was
reached; and if either party, in person or by counsel, except to said
decision, the clerk of the board shall record such exceptions in con-
nection with the record of the decision. Immediately upon the opening
of each day’s session of the board, the complete. records of the pro-
ceedings of the session of the previous day shall be read by the clerk
and, if the same be found correct, approved and signed by the commis-
sioners. The record hook of the hoard of county commissioners shall
be kept, when the board is not in session, in the auditor’s office, and
open to public inspection at all proper times; it shall be duly certified
by the president and clerk, and shall be received as evidence in every
court in the state; and in counties where no inder has been made of
such record, the commissioners thereof are hereby authorized to cause
an index to be made of such past records for such period of time sub-
sequent to the first day of January A. D. 1880, as the judgment of the
county commissioners may determine; and the clerk shall receive for
indexing, provided for in this section, such compensation as is provided
for like services in other cases.”

Section 2406 General Code providcs as follows:

“The clerk shall keep a full record of the proceedings of the board,
and a general index thereof, in a suitable book provided for that
purpos?, entering each motion with the name of the person making it
on the record. He shall call and record the yeas and nays on each
motion which involves the levying of taxes or the appropriation or
payment of money. He shall state fully and clearly in the record any
question rilating to the power and duties of the board which is raised
for its consideration by any person having any interest therein, together
with the decision thereon, and shall call and record the yeas and nays
by which the decision was made. When requested by a party interested
in the proceedings, or by his counsel, he shall record any legal
proposition decided by the board, the decision thereon and the votes by
which the decision was reached. If either party, in person or by counsel,
except to such decision, the clerk shall record the exceptiong with the
record of the decision.”

Section 2407 of the General Code provides:

“Immediately upon the opening of each day’s session of the board,
the records of the proceedings of the session of the previous day shall
be read by the clerk, and if correct, approved and signed by the com-
missioners. When the board is not in s-ssion, the record book shall be
kept in the auditor’s office, and open at all proper times to public
inspection. It shall be duly certified by the president ‘and clerk, and
shall be received as evidence in every court in the state.”
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Sections 2106 and 2407 pnrport fo be a re-enactment of said section 850 R. S.,
but it will be noted that the words in italics in section 850 R. S., as above
set forth, were omitted in said scctions 2406 and 2407 General Code.

The question is, therefore, whether such omitted words are to be read into
the sections of the code which purport to codify said s:zction 850 R. S.

Section 850 of the Revised Statutes was repealed on the adoption of the
Code. (See secticn 13767 sub-section 22). While it was not the intention of
the codifying commission to omit or repeal any substantive law, and such codifica-
tion is not presumed to change the law, yet when the general assembly repealed
section 850 R. S. and adopted in the place thereof sections 2406 and 2407 General
Cod~, the law as it now stands must govern.

The rule of law governing codification of statutes is clearly set forth in the
opinion of Okey, J., in the case of Allen vs. Russell, 39 O. 8. 337, as follows:

“But where all the general statutes of the state or all on a particular
subject, are revised and consolidated, there is a strong presumption
that the same construction which the statutes received, or, if their
interpretation had been called for, would certainly have received, before
revision and consolidation, should be applied to the enactment in its
revision and consolidated form, although the language may have been
changed. * * * Of course, if it is clear from the words that a change
in substance was intended, the statute must be enforced in accordance
with its changed form.’ - .

I am, therefore, of the opinion as the Generad Code omits that part of
section 850, R. 8, relating to the compensation of county auditor for indexing,
that such auditor cannot now be lcgally paid any compensation for commis-
sioners’ journal.

Furthermore, section 2977, General Code, provides:

“All the fees, costs, percentages, penalties, allowances and other
perquisites collected or received by law as compensation for services by
a county auditor, * * * shall be so received and collected for the
sole use of the treasury of the county in which they are elected, and
shall be held as public mon:ys belonging to such county and accounted
for and paid over as such as hereinafter provided.”

Section 2989 provides as follows:

“After deducting from the proper fee fund the compensation of all
deputies, assistants, clerks. hookkeepers and other employes, as fixed
and authorized herein, each county officer herein named shall receive
from the balance therein the annual salary hcreinafter provided, payable
monthly upon warrant of the county auditor.”

Section 2990 fixes the fees of the county auditor in the various counties in
accordance with the population of each of said counties.

If th2 county auditor coull have received the compensation for indexing
the commissioners’ journal he would under section 2997 supra Lave been required
to pay it into the auditor’s fee fund, and would have received under section 2990,
General Code, only the salary specified therein. Consequently under no circum-
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stances could the county auditor have received any compensation personally for
indexing the said journal.
Very truly yours,
TrroTtHY S. HoGAN,
Attorney General.

260.

ASSISTANTS TO CITY SOLICITOR ENGAGED BY CHAMBER OF COMMERCE
—CANNOT BE COMPENSATED BY CITY—MORAL OBLIGATION—SEMI-
ANNUAL APPROPRIATION ORDINANCE.

When a chamber of commerce employs legal talent to assist the city
solicitor in a matter of city business, and later refuses to pay for the services,
the city cannot by a special ordinance authorize the payment of the Dbill.

Where there is no legal moral obligation a council cannot expend the funds
of the corporation for matters not provided for in the semi-annual appropria-
tion ordinance. A special appropriation passed at another time is invalid. |

A moral obligation does not exist in law unless there has been a legal odbliga-
tion, which, because of the operation of some rule of law, has become barred or
otherwies inoperative or without full satisfaction or discharge.

Corunrus, OHIO, May 24, 1911.

Bureau of Inspection and Supervision of Public Offiices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN:—] beg to aciknowledge receipt of your letter of March 9th,
requesting my opinion upon the following question:

“The proper officers of a city were enjoined from entering into a
contract for certain improvements. The chamber of commerce of the
city employed counsel to assist the city solicitor. The contractor to
whom the contract had been let also employed counsel who assisted
the city solicifor.

“The lawyers employed by the chamber of commerce failed to
receive their compensation from their employers, and sought payment
from the city. The council of the city on January 6, 1911, after the
employment of the services which are conceded to be of value to the
city, and in a special ordinance--not in the semi-annual appropriation
ordinance—authorized the payment of the bill of said lawyers, and
appropriated the sum of $300 from the general fund of the city for that
purpose.

“The city auditor refuses to pay the bill, and requests an opinion
as to the legality of the same.

In my opinion, the appropriation of council was illegal for two reasons. In
the first place, it was not included as an item in the semi-annual appropriation
ordinance. The authority of council to make appropriations is limited to two
semi-annual ordinances, and this department has repeatedly held that a special
appropriation passed at ancther time is invalid.

The ordinance is invalid further, because the attorneys for whom the appro-
priation was made had no claim against the city at the time of the passage of
the appropriation ordinance. The attorneys in question were not officers of the
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¢ity, nor did they at any time have any contractual relations with the city. They
performed the services as mere voluntears, and while the services were beneficial
to the city, they are on that account not entitled to payment. Nor is there a
moral obligation on the part of the city toward the beneficiaries of the appro-
priation. In a recent opinion addressed to your department in the matter of the
office rent of the city solicitor of Coshocton, I attempted to define a moral
obligation. At the risk of repetition, permit me to state that a moral obligation
in law does not exist unless there has been a legal obligation which, bzcause
of the operation of some rule of law, has become barred or otherwise inoperative
without full satisfaction and discharge. In this case there never was any legal
obligation.
) Yours very truly,
TnroTHY S. HOGAN,
Attorney General.

C 260.

COUNTY PROSECUTOR—LEGAL ADVISER OF COUNTY INFIRMARY
DIRECTORS—NOT ENTITLED TO EXTRA COMPENSATION FOR SUCH
SERVICES—REMOVAL OF GUARDIAN OF INMATE.

Tt is a part of the prosecuting attorney's official duties to act as legal adviser
for the county infirmary directors. He is not entitled therefore, to a fee of
$35.00 in addition to his salary for rcmoving a guardian of an inmate of the
infirmary, and collecting moneys duc said inmate from the said guardian.

CoruMpus, O"io, May 29, 1911.

Subject: A prosecuting attorney is not entitled to extra compensation for
collecting for the board of infirmary directors the pension of an inmate
of the county infirmary.

Department of Aurditor of State, Bureau of Inspection and Supervision of Public
Offices, Columhus, OPio.

GENTLEMEN :—In reply to your letter of February 9th, 1911, wherein you
furnished this department with a letter from Harry P. Black, prosecuting
attorney of Seneca county, presenting certain facts and asked this department
for a written opinion upon the question therein contained and which is as
follows. viz:

“The prosecuting attorney of Seneca county, Ohio, Harry P. Black,
filed 2 motion in the prohate court of said county to remove Charles
Deppen, as guardian of Delilah Six, a pensioner of the United States
by reason of heing a widow of a soldier, and an inmate of the infirmary
of said county. becavse of the fact that as such guardian, said Deppen,
collected the pension of said Delilah Six and failed to account to the
board of directors of the county infirmary. Deppen was removed, and
suit instituted against Deppen’s bond, the money was collected and
paid to the infirmary directors by the prosecuting attorney, less thirty-
five dollars ($35.00), a fee charged for said services by prosecuting
attorney. Is such charge legal and is said prosecuting attorney entitled
to reiain the said fee?” :
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Beg to advise that it is made the duty of the prosecuting attorney to
represent the board of infirmary directors. and assuming that the board of
infirmary directors were entitled to the money due Delilah Six, from her
guardian, Charles Deppen, for her maintenance, it was the duty of Harry P.
Black, prosecuting attorney, to collect the money and pay it over to the board
of infirmary directors without deducting a fee for his services.

“The prosecuting attorney shall be the legal adviser of the county
commissioners and all other county officers and county board, and
any of them may require of him written opinions or instructions in
matters connected with their official duties. He shall prosecute and
défend all suits and actions which any such officer or board may direct
or to which it is a party, and no county officer may employ other
counsel or attorney at the expense of the county, except as provided
in section twenty-four hundred and twelve. He shall be the legal
adviser for all towuship officers, and no such officer may employ other
counsel or attorney excent on the order of the township trustees

. duly entered upen their journal, in which the compensation to be paid
for such legal! services shall be fixed. Such compensation shall be
paid from the township fund. (R. S., Sec. 1274).

General Code, Sec. 2917.

The prosecuting attorney is the legal adviser of the board of directors of
the county infirmary, and he shall prosecute all suits which such board may
direct, connected with their official duties, and for such service is not entitled
to extra compensation.

Therefore, this charge of thirty-five dollars ($35.00) is not authorized and
the same should be refunded.

' Respectfully,
TixoTHY S. HocAN,
Attorney General.
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BOARD OF TRUSTEES OF A UNION CEMETERY—PAYMENT TO MEMBER
FOR AUDITING BOOKS—VACANCY—ELECTION OF SUCCESSOR—
ELECTION AND POWERS OF CLERK—EXPENSES OF SUPERIN-
TENDENT IN ATTENDING STATE ASSOCIATION MEETING.

Trustees of a union cemetery hold office until a successor is elected and
qualified.

By virtue of section 8, G. C., in elective offices no vacancy occurs because
of failure to elect a successor at the regular time, and incumbents hold their
offices until their successors are duly elected and qualified, unless special pro-
vision appears to the contrary.

T'i:e trustees of a union cemetery cannot elect a secretary and invest him
with authority to collect and disburse money on his individual checks, as this
is specifically made the duty of the managing trustee.

An expenditure of $400, given to a member of said board for auditing the
books of the board is illegal.

As there is no duty imposed upon the superintendent of the cemetery to
attend the meetings of the state association of cemetery superintendents, and no
authorization for the payment of expenses incurrcd thereby, such erpenses may
not be paid by the board.

May 31, 1911.

Bureau of Inspection and Supervision of Public Offices, Departinent of Auditor of
State, Columbus, Ohio. '
GENTLEMEN:—In reply to your letter of March 21, 1911, in which you ask
this department for an opinion on the following qucstions, viz:

“1. In the audit of a union cemetery owned by a city and adjacent
township, we find that there Las been no election of trustees since 1905.
Is ther? a vacancy in said offices, and should the same Le filled by the
council and trustees of-the township as provided by law, or does the
old hoard continue in office until the election and qualification of their
sucessors?

“2. May said truslees elect a secretary othér than a member of
the board and invest him with the authority to collect the revenue and
disburse same upon his individual check?

“3. A member of the hoard of trustees was paid $400.00 for auditing
the books of the cemetery. Is such payment legal?

“4, Are the personal expenses of the superintendent of the cem-
etery, incurred in attending the meetings of the state association of
cemetery superintendents, a legal charge upon the cemetery funds?”

In answer to your first question, beég to advise that there is no vacancy on
such board of trustees of a union cemetery, by reason of the facts set forth in
your query. :

The trustees of a union cemet ry are elective and not appointive officers:

“When such bodies are united for cemetery purposes, or where a
municipal corporation and a precinct in which it is located have united
in establishing a joint c¢:metery, three cemetery trustees chall be chosen
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for a term of two years by the electors residing within the limits of
the territory comprising the joint cemetery district, at the time and
pl'aces provided by law for the election of corporation and township
officers, and the terms of office of such cemetery trustees shall com-
mence on the first Monday of January next after their election.
Vacancies in the board shall be filled by council of the corporation or
corporations, and the trustees of the township in joint session- convened
for that purpose. (R. S. sec. 2533.)”
General Code, section 4184,

In elective offices, such as the trustees of a union cemetery, where no special
provision is made by law, no vacancy occurs because of failure to elect their
successors, but only by death, resignation, disability or removal, and they should
hold their offices until their successors are duly elected and qualified, by virtue
of section 8, General Code.

“A person holding an office of public trust shall continue therein
until his successor is elected or appointed and qualified, unless.otherwise
provided in the constitution or laws.”

General Code, section 8.

The supremae court decided this question in the case of State vs. Wright, in
construing what is now section 4294, General Code. In passing on a ‘“quo war-
ranto” to oust a mayor under a statute providing for a term of two years or
vntil his successor be elected and qualified. Section 8 of General Code (supra)
is construed with section 4184, General Code (supra), and this case is decisive
on the point under consideration.

“A mayor of a municipal corporation, who has been regularly elected
to the office, is entitled to serve until his successor is qualified; and
while he coniinues to so serve on account of a failure to elect his
successor, there is no vacancy in the office, nor is the council authorized
to make an appointment thereto.”

56 Ohio state, 540.

In answer to your second inquiry, will advise that when the duly elected
and qualified trustees of a union cemetery organize, the president, secretary and
managing trustee should be members of said board, and the board cannot elect
a secretary and invest him with authority to collect and disburse money on his
individual checks, .as this is made the positive duty of the managing trustee,
who is specifically required to be a trustee, and especially enjoined not to expend
any of the funds excepi. on order of the board.

“The board of trustees, when chosen as provided in the preceding
section, shall organize by electing a president, a secretary and a man-
aging trustee, the latter of whom shall receive and hold all moneys
coming into the hands of the beoard.

“Before entering upon the discharge of his duties, the managing
trustee shall give bond, with sureties to be approved by the president
and secretary of such board of trustees payable to them as such officers
in such sum as they determine, and conditioned for the faithful dis-
charge of his duties and the paying over according to law upon the
order of the board, of all moneys that may come into his hands by
virtue of his office.”

General Code, section 4185,
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In determining your third query the authority for an expenditure of four
Lundred dollars to a member of the board of trustees of a union cemetery to
audit the books of said hoard is not given, and such expenditure is not only
excessive, but illegal. Section 4189 of the General Code referring to union
cemeteries provides:

“The cemetery so owned in common, shall be under the control and
management of the trustees, and their authority over it and their duties
in relation thereto, shall he the same as where the cemetery is the
exclusive property of a single corporation.”
General Code, section 4189.
While section 4178 of the General Code referring to cemeteries of villages,
and being the section referred to in section 4189 (supra), in part provides,

“The board of cemetery trustees shall have the powers and per-
form the duties prescribed in this chapter for the director of public
safety. *  =* #»

General Code, section 4189.

While section 4170 of the General Code referring to cemeteries, defining the
duties of the director of public service is applicable to section 4189 of the Gen-
eral Code (supra), by construing with section 4178 of the General Code (supra),
and provides as follows:

“The director shall appoint a clerk and keep accurate minutes of
all his proceedings and report quarterly to the council all the moneys
received and directed by him in the management and control of the
cemetery.”

General Code, section 4170,

It is the duty, therefore, of the board of trustees of a union cemetery to
keep accurate books of their proceedings, and they have no power other than
those expressly granted by law. The trustzes of union cemeteries are public
officers of the municipality or township and are elected by the people, and cannot
employ one of their number for extra pay to do any necessary work.

The same question was presented to Norris, J., in the case of Findlay vs.
Parker, 17 Ohio Circuit Court Reports 294, where he held that trusteces of gas
works were public officers, and his reasoning in this case is applicable and
reaches the same conclusion to the hypothesis presented in this your third ques-
tion, where he uses this language:

“These trustees of the gas works are public officers; they are elected
by the people, they qualify, they take the oath of office and give an
official and are entitled to the emoluments of the office, and without any
of this, the nature of their duties makes them officers of the corporation
and make more applicable to them than any other officers of the
municipality thes2 sections of the statute which look to the honest
administration of every department of the municipal government.”

And on page 301 says:

“And an officer of a municipal corporation who has retired from
the office to which he has Leen elected or appointcd may not be inter-
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ested either directly or indirectly in any work or service for said
corporation until after the expiration of one year after his retirement
from office.”

The duties of the board of trustees of union cemeteries being défined by law
as above set forth, no member of such hoard has the right to receive any com-
pensation for any work or labor except such as is paid to every member of the
board by virtue of the public office which they hold.

In answer to your fourth question, the superintendent of a cemetery is not
required by law to attend the meetings of the state association of cemetery
superintendents, and no authority is granted by statute which permits him to
charge his personal expenses in attending such state association meeting to the
~ cemetery funds, the rule being that where the authority is not granted by

statute or where the officer is not required by statute to perform a duty no implied
authority exists for him to make a charge either for his strvices or his expense
against a public fund.
Very respectfully,
TimoTHY S. HOGAW,
Attorney General.

A 262.

WHARFAGE RATES—COUNCIL TO FIX IN MUNICIPAL CORPORATION—
LEGISLATIVE POWER—DIRECTOR OF SERVICE.

The matter of fizing wharfage rates for landing of steamboats is a legisla-
tive power and under sections 3640, G. C., and 4211, G. C., belongs to the council
and not to the director of service.

CoLuMRuUSs, O1110, June 1, 1911.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Under date of April 11th you ask my opinion upon the follow-
ing question:

“What is the proper authority of a city to fix wharfage rates for
landing of steamboats at municipal wharves, the council or the director,
of service?”

Section 3616, General Code, provides:

"“All municipal corporations :shall have the general powers men-

tioned in this chapter, and council may provide by 'ordinance or

resolution for the exercise and enforcement of them.”

In the samz chaptér as section 3616, General Code supra, is found section
3640 of the General Code, which provides:

“To regulate public landings, pub]ic wharves, public docks, public
piers and public basins, and to fix the rates of landing, wharfage,
dockage and the use thereof.”

Section 4211, General Code, provides in part:

“The pbwers of council shall be legislative only, and it shall perform
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no administrative duties whatever and it shall neither appoint nor con-
firm any officer or employe in the city government except those of its
own body, except as is otherwise provided in this title.”

Section 4324 of the Genera! Code provides in part as follows:

“The director of public s:rvice shall manage and supervise all
public works and undertakings of the city, except as otherwise pro-
vided by law, and shall have all powers and perform all duties conferred
upon him by law.” ‘

From an examination of the above sections it will be szen that the council
of a city is vested with legislative power only, and that the director of public
works is vested with administrative power over municipal wharves.

The question, therefore, is whether the fixing of wharfage rates for landing
oi steamboats at municipal wharves is the exercise of a legislative or adminis-
trative power.

It is my opinion that such power is legiglative, and that if it is desired to
fix such-wharfage rates council is the propzr authority so to do.

Very truly yours, '
TiMoTHY S. HOGAN,
Attorney General.

264.

FINDINGS OF EXAMINERS AND INSPECTORS OF THE BUREAU OF
INSPECTION AND SUPERVISION OF PUBLIC OFFICES—COMPROMISES
OF CLAIMS BY COUNTY COMMISSIONERS—STATUTORY REQUIRE-
MENTS.

Compromises made by county commiissioners prior to the act of May 10,
1910 (1vl 0. .., 382), by virtue of 2416, G. €., with respect to claims in favor of
the county as disclosed by the eraminations of the bureau of inspection and
supervision of public offices are valid if (a) none of the commissioners are per-
sonally interested. (b) A statement of the facts in the case and the reasons
for the release are enterd upon the journal, and (c¢) the power is honestly exer-
cised and tha officials act frec from semblance of fraud or mistake.

CoLuvMmBUs, OHro, June 2, 1911.

Bureau of Inspection and Supervision of*Public Offices, Department of Auditor of
State, Columbus, Ohio.

GeExTLEMEN:—I beg to acknowledge receipt of your letter of May 6th,
enclosing two transeripts from the journal of the county commissioners of Jack-
son county, and requesting my advice as to the duty of the bureau of inspection
and supervision of public offices in the premises.

The first of these transcripts, in point of time, is that of the session of
January 4, 1909, volume 9, page 139, which is in part as follows:

“WIHEREAS, on the 4th day of April, 1903, W. J. Shumate, auditor of
Jackson county, Ohio, pres:nted to the board of county commissioners
a bill for fees due under the provisions of section 1070 (95 O. L., page
488) for the year ending October 19th, 1903, and



270 BUREAU

“WHEREAS, said bill was then and there approved by A. E. Jacobs,
prosecuting attorney of said county and was thought to be a true bill
legal debt of the said county and properly due the said W. J. Shumate
and was on the 6th day of April, 1903, duly allowed by the board of
county commissioners and paid to the said W. J. Shumate, and

“WHEREAS, said section 1070 (95 O. L., page 575) was repealed and
some contention has now arisen as to whether said bill was due and a
legal charge against the said Jackson county, and

“WIHEREAS, the said W. J. Shumate has agreed and does hereby
agree to pay to the said Jackson county, in full settlement of said
claim and as an adjustment under the provisions of section 855 of the
R. S. of Ohio, the sum of ten and no hundredths ($10.00) dollars, the

- same is hereby accepted as in full settlement by said Jackson county.”

Another abstract from the Commissioners’ Journal No. 4, page 80, shows
that the amount of compensation under section 1070, R. S., paid to W. J. Shumate
on April 6th, 1903, was $300.00. . .

The second of the two transcripts referred to in your letter is in part as
follows: - *

“WHEREAS, by the findings of L. C. Tattmon, state examiner of
county offices of date Dec. 1st, 1908, W. J. Shumate, as county auditor,
is found to have drawn from the county treasury the following amount,

to wit:
Turnpike TeCOord. ....coviiirvrin it ittt eeniiannnn $197 71
Rzcording journal............... .. .iiiiiinnninrnnnaas ;45 00
Appraising railroad............. ... it 28 40

$271 11

“And where as there is some controversy and question as to the
legality of such drawing said amounts, and

“Wiekeas, there is due the said W. J. Shumate the sum of $166.40
for record work not charged on county road record, and

“WIilEREAS, the said W. J. Shumate has tendered the county the
sum of §76.31 in full settlement of said controversy, and

“WHEREAS, it is the opinion of this hoard of commissioners that
there is soms question as to the recovery of said amounts and that the
same will cause the county great expense for litigation with perhaps
failure of collection, and that the acceptance of said proposition is and
will be for the best interests of the county; it was moved by H. D.
‘West, seconded by R. D. Thomas, that the above proposition of settle-
ment of said W. J. Shumate be and the same is hereby accepted in full
settlement of said claim.”

(From Commissioners’ Journal, September 20, 1909, vol. 10, p. 17.)

By computation it will be ascertained that the difference between the tender
of W. J. Shumate, referred to in the last paragraph above quoted, and the amount
of the finding against him is the sum of $28.40 which, it will be observed, is
the amount of the finding against him for ‘“appraising railroad.”

Prior to the amendment of section 286 of the General Code by the act of
May 10, 1910 (101 O. L., 382), there was no special restriction upon the power
of the county commissioners to compromise claims in favor of and against the
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county disclosed by the examination of the inspectors and examiners of "the
bLureau of inspection and supervision of public offices. This power to com-
promise was derived from section 835, R. S, now section 2416, General Code.
Said section 855, in force at the time of the alleged settlements described in the
transcripts, above quoted, provided as follows:

“The board shall have power to compromise for or release in whole
or in part any debt, judgment, finding or amercement due the county
and for the use thereof, except in cases where it or either of its mem-
bers is personally interested; and when the commissioners compound
for the release in whole or in part any debt, judgment, finding or
amercement it shall enter upon their journal a statemént of the facts
in the case and the reasons that governed them in making such release -
or composition.”

The power conferred by this section has been defined as ‘“plenary” in re
. McAdams, 21 O. C. C,, 450. Indeed, the language used would seem to justify
such a definition. It will be noted that the board was expressly given power to
release the whole claim. The only limitations upon the plenary power of the
board were those apparent upon the face of the statute, to wit, that the claim
must be due the county for its use, that none of the commissioners must be.
personally interested and that a statement of the facts in the case and the
reasons for the release be entered upon the journal, together with that limita-
tion which applies to the acts of all” officers having discretionary power—that
the power shall be honestly exercised and the official act free from fraud or
mistake.

So tar as the records above quoted show, the claims compromised by the
county commissioners, as therein described, were due the county and for its use.

The compensation of the county auditor under section 1070, R. S, as amended
95 0. L., 488, and later repealed would, if lawfully drawn at all, have been
drawn from the general revenue fund of the county, and the claim of the county
againsl Lhe auditor was in favor of that fund. In like manner the fees drawn
by the auditor as referred to in the second of the above quoted transcripts were
drawn from the general revenue funds of the county and the claims in each
case existed in favor of said fund.

The record does not show that any person other than the auditor himself
had any interest in the claims. The record shows that the board of commis-
sioners has in each case attempted at least to enter upon its journal a state-
ment of the facts and the reascns for the respective releases and compositions
made by it.

‘With regard to the second settlement above described, I think there can
be no doubi as to the sufficiency of the reason set forth as a compliance with
section 855. It is recited, “there is some question as to the recovery of said
amounts and that the same will canse the county great expense for litigation
with perhaps failure of collection, and that the acceptance of the proposition is
and will he for the best interests of the county.”

This recital renders the action of the commissioners, with respect to the
findings described in the entry in which it appears, lawful and binding upon the
county in the absence of fraud.

The case is not so clear in respect to the first entry above quoted. The
statement of facts in the case is fully set forth in said entry, but there dozs not
seem to be any reason alleged in the entry for the release and composition made
thereby. Furthermore, the peculiar facts apparent upon the face of this entry
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tend to negative the existence of any valid reasons for making the compromise
1n question and raises some inference of fraud. ‘

My conclusions with respect to the question submitted are in brief as follows:

1. The compromise of January 4, 1909, was, in my judgment, illegal because
the commissioners did not enter upon their journal a stat:ment of the reasons
for making a release or composition of the county auditor’s claim against’ him,
and for the further reason that there would seem to be some evidence of
fraudulent action on the part of the commissioners.

2. With respect to the entry of September 20, 1909, I beg to state that in
my judgment the same is legal on its face and sufficient to constitute a binding
release of the claim of the county against the county auditor therein described,
unless it can be shown that the whole transaction was tainted with fraud.
There is no evidence on the face of the r:cord tending to show such fraud. The
mere fact that the amount released coincides with the item of compensation for
appraising railroads is not material in view of the fact that in any event the
commissioners had authority to release entire claims.

I trust that the foregoing will enable your department to determine its
nolicy in the premises.

Yours very truly,
TiymoTHY S. HOGAN,
Attorney General.

267.

CITY SCHOOL DISTRICT—RIGHT TO PAY FOR PUBLICATION OF
RECEIPTS AND EXPENDITURES IN A NEWSPAPER—LIABILITY OF
PARTIES.

A city school district is not authorized to pay for publication in a newspaper

of a stalement of receipts and expenditures for the year. *
- When such action is performed.

1. The newspaper cannct be held, as the payment was voluntary.

2. The members of the board of education who voted for the move are guilty
of & misfeasance and are subject under the terms of 286, G- C., to civil action
by the proper legal officer for a recovery.

3. The president, clerk and treasurer, acting in good faith, in their
respective capacities performed merely ministerial acts and are therefore not
liable.

Cor.umBus, OHIo, June 9, 1911.

Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN:—I beg to acknowledge receipt of your favor of June 1st,
wherein vou state as follows: '

“A city board of education published a detailed statement of receipts
and expenditures for the year in a newspaper, paying the newspaper
the sum of $94.45 for such publication. What finding should be made
by this department? Can recovery he had of the paper which published
the report? If not, is the board itself liable for the amount? (See sec-
tion 4776, G. C.).”

Section 4776, General-Code. provides:
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“Except city districts, the beard of education of each district shall
require the clerk of the hoard annually, ten days prior to the election,
to prepare and post at the place or places of holding such elections, or
publish in some newspaper of general circulation in the district, an
itemized statement of all money received and disbursed by the treasurer
of the board within the school year next preceding.”

Section 2921 of the G¢neral Code provides in part:

“Upon being satisfied that funds of the county, or public moneys
in the hands of the county treasurer or helonging to the county, * ¢ 2
have been misapplied, or that any such public moneys have been illegally
drawn, * *# # the prosecuting attorneys of the several counties of
the state may apply, by civil action in the name of the state, to a court
of competent jurisdiction, * # # to recover, for the use of the county
all public moneys so misapplied or illegally drawn. * # @

Section 4752, General Code, as amended 101 O. L., 316, provides in part as
follows:

“A majority of the members of a board of education shall con-
stitute a quorum for the transaction of business. Upon a motion
# % % {0 pay any debt or claim * * * | the clerk of the board
“shall publicly call the roll of the members composing the board and
enter on the record the names of those voting ‘aye’ and the names of
those voting ‘no.” 1If a majority of all the members of the board vote
aye, the president shall declare the motion carried.”

Section 284, General Code, as amended 101 O. L., 384, reads in part as
follows:

“The chief inspector and supervisor ® * * sghall examine the
condition of each public office, such examination of * # # gchool
district offices to be made at least once in every two years.”

Section 286, General Code, as amended 101 O. L., 384, reads in part as
follows:

“A report of the examination shall he made in triplicate, one copy
thereof filed in the office of the auditor of state, and one copy filed in
the auditing department of the taxing district reported upon, and one
in the office of the legal officer of the taxing district or in the case of a
village having no solicitor or legal counszl, with the mayor thereof. If
the report discloses malfeasance * % ¢ on the part of an officer or
an employe, upon the receipt of such copy of said report it shall be the
duty of the proper legal officer * # © to institute # @ # civil
actions in behalf of the state or the political divisions thereof to which
the right of action has accrued, and promptly prosecute the same to
final determination to recover any * “ # public funds misappro-
priated or to otherwise determine the rights of the parties in the
premises.”

Section 4768, General Code, as amended 101 O. L., 264, provides in part as
follows:

18—A. G.
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“No treasurer of a school district shall pay out any school money
except on an order signed by the president or vice-president and counter-
signed by the clerk of the board of education, and wben such school
moneys have been depesited as provided by sections 7604-7608 inclusive,
no money shall be withdrawn from any such depository, except upon an
order signed by the treasurer and by the president or vice-president
and countersigned by the clerk of the board of education.”

Section 4782 of the General Code provides as follows:

“When a depository has been provided for the school moneys of a
district, as authorized by law, the board of education of the district, by
resolution adopted by a vote of a majority of its members, may dispense
with a treasurer of the school moneys, belonging to such school district.
In such case, the clerk of the board of education of a district shall per-
form all the services, discharge all the duties and be subject to all the
obligations required by law of the treasurer of such school districts.”

From a reading of section 4776 supra, it is clear that a city board of educa-
tion is without authority to publish a detailed statement as set forth in your
letter, and that consequently payment to the newspaper therefor is illegal. It
was, however, a voluntary payment to such newspaper which in the absence of
an enabling statute could not be recovered back unless such payment was made
through fraud or mistake of fact.

Printing Company vs. State, 68 O. 8., 362.

The only enabling act I can find in the law is section 2921 supra, which
applies solely to the frauds of a county and not to school funds.

I am, therefore, of the opinion that no recovery can be had from the news-
paper in question.

By virtue of section 4752 supra, it is the duty of the board of education
to pass on the payment of debts and claims, and I assume that the payment to
the newspaper was made upon motion duly adopted by the board of education.
Such payment being illegal, the members who voted for it were guilty of
malfeasance in authorizing the payment, and the money so paid out was misap-
propriated under the provisions of section 286 supra.

I am, therefore, of the opinion that the members of the board of education
‘who voted for the payment to the newspaper as set forth above should be held
liable for the funds so misappropriated.

From a reading of section 4768 supra and section 4782 supra, I am of opinion
that the duties of the president, clerk and treasurer, as therein set forth, are
purely ministerial in character, and that they were not required, if acting in
good faith, to inquire into the question of the legality of the motion passed by
the board authorizing the payment to the. newspaper, but were fully protected
in signin;g, countersigning and paying the order issued in pursuance of said
motion.

To sum up, therefore, I am of the opinion that:

(a) The newspaper cannot be held. .

(b) That the members of the board of education who voted for
the motion authorizing the payment for the publication can be held
for malfeasance.
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(c) That the president, clerk and treasurer, acting in good faith,
were protected in signing the order, and paying the claims by virtue of
the motion passed bythe board of education, their act in the matter
being purely ministerial.

Very truly yours,
TiyvotHY S. HOGAN,
Attorney General.

C 273.

TEACHERS—INSTITUTE—POWERS OF BOARD OF EDUCATION TO PAY
TRANSPORTATION OI' TEACHERS.

By wvirtue of the powers conferred in 7872, G. C., a board of education may
pay the transportation and erpenses of teachers in visiting schools of-other cities.

Corumpus, Omio, June 20, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN:—I beg to acknowledge receipt of your communication of May
12, 1911, in which you inquire as follows:

“May a hoard of education, under section 7872, G. C., pay the trans-
portation and expenses of teachers in visiting schools of other cities?”

Section 7872, General Code, provides as follows:

*“The expenses of such institute shall be paid from the city institute
fund hereinbefore provided for. In addition to this fund the board of
education of any district annually may expend for the instruction of the
teachers thereof, in an institute or in such other manner as it prescribes,
a sum not to exceed five hundred dollars, to be paid from its contingent
fund.”

You will note the reading of the above section in this, that it provides that
in addition to the regular institute fund the hoard of education of any district
annually may expend for the instruction of the teachers thereof in an institute
or in such other manner as it prescribes, a sum not to exceed five hundred
dollars, ete.

By the authority vested in the réspective boards of education of the state,
as prescribed in the above section, I am of the opinion that a board of education
may pay the transportation of teachers in visiting schools of other cities, pro-
vided such visitation is for the instruction of the teachers.

Yery truly yours,
TimorHy S. HOGAN,
Attorney General.



276 BUREAU

C 280.

TOWNSHIP HALL—POWERS OF TOWNSHIP TRUSTEES TO PURCHASE OR
ERECT—WHEN VOTE OF ELECTORS NECESSARY.

If the township has sufficient unappropriated funds in the treasury the
trustees, upon the clerk’s certifiication of such fact, may purchase a site and
erect a township house at a cost not to exceed two thousand dollars.

When the money is not on hand, however, and it is necessary to pledge the
credit of the township for such purpose, the question must be submitted to a
note of the electors, as provided by 3260, G. C.

June 27, 1911.

Bureaw of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—Beg to acknowledge receipt of your letter, in which you ask
this department for a writien opinion upon the following questions, viz:

“Providing they have sufficient money, are township trustees author-
ized to acquire a -site and erect a township hall without a vote of the
people?

“What restrictions, if any, are imposed upon township trustees in
acquiring a site and in advertising for bids for the erection of a town-
ship hall?”’ :

The first legislation upon this subject was passe(i by the general assembly of
Ohio, March 14th, 1853, in an act for the incorporation of townships, 51 Ohio
Laws, 489, section 24, which is as follows:

“The trustees of each and every township in this state, shall have
power to determine on, and fix the place of holding elections within
their townships, for which purpose they are hereby authorized to lease
any house already erected, or contract for, on permanent lease, or other-
wise, a site, and erect thereon a house for the purposes aforesaid.”

Section 24, 51 Ohio Laws, 489.

This law was amended May 6th, 1869, 66 Ohio Laws, 120, which act provides:

“That the trustees of any township in this state be and hereby
are authorized to levy tax on all the taxable property of their township,
not exceeding ten thousand dollars, to purchase a site and erect a town-
ship house; and they are hereby authorizd to purchase said site and
erect thereon a town house, at a cost for both site and building not to
exceed the sum of two thousand dollars.”

66 Ohio~Laws, 120.

Again the general assembly had this question before it April 18, 1874, and
passed an act to amend the act authorizing township trustees to levy a tax to
purchase a site and erect a township house thereon, passed May 6, 1869, 71 Ohio
Laws, 95:

“That the trustees of- any township in this state be and they are
hereby authorized to levy a tax on all the taxable property of their
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township, not exceeding two thousand dollars, to purchase a site and
erect a township house, and they are hereby authorized to purchase
said site and erect thereon a town house, at a cost for both site and
building not exceeding said sum of two thousand dollars: Provided, that
before any tax shall be levied under this act, the trustees of the town-
ship shall submit the question to a vote of all the electors of their
township at a general election, and shall give at least thirty days’
notice béefore said election by posting up written notices in at least five
of the most public places therein, and said vote shall be taken at the
usual place of holding elections in said township, and if a majority of
the votes cast at any such elzetion shall be in favor of a tax, then the
trustees of said township shall be authorized to levy the tax and carry
out the provisions of this act. .

“Sec. 2. That said original section one shall be and hereby is
repealed.”

71 Ohio TLaws, 95,

This act was again amcnded by the general assembly April 11, 1876,
act of April 18, 1874 (supra), was repealed, 73 Ohio Laws, 203:

“That the trustees of any township in this state, be and they are
hereby authorized to levy a tax on all the taxable property of any town-
ship, or any voting precinet in the same, not to exceed two thousand
dollars to purchase a site and erect thereon a town hall, at a cost for
both site and building not to exceed the sum of two thousand dollars.
Provided, that before any tax shall be levied under this act the trustees
of said township shall submit the question to a vote of such township
or precinct (as the case may be), at a general election and shall give
at least thirty days’ notice before said election by posting up written
notices in at least five of the most public places in such township or
precinct, and said vote shall be taken at the usnal place or places of
voting in said township or precinet; and if a majority of the votes be
cast at such election shall be in favor of the tax, then the trustees of
such township shall be authorized to levy the tax and carry out the pro-
visions of this act. The act passed April 18, 1874, is hereby repealed.”

73 Ohio Laws, 203.

These statutes remained practically without change and now appear in

General Code, Section 3260, in the following form:

“The trustecs shall fix the place of holding elections within their
township, or of any election precinct thereof. For such purpose they
may purchase or lease a house and suitable grounds, or by permanent
lease or otherwise acquira a site and erect thereon a house. If a majority
of the electors of the township or a precinct thereof, voting at any
general election, vote in favor thereof, the truste:s may purchase a site
and erect thereon a town hall for such township or precinct and levy
a tax on the taxable property within such township or precinct to pay
the cost thcreof, which shall not exceed two thousand dollars. At least
thirty days’ notice shall be given in at least five of the most public
places in the township or precinct, that at such election a vote will be
taken for or against a tax for such purchase.”

Section 3260, General Code.

and

the
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By a careful survey of the history of this legislation we find that the
restriction as to voting is a restriction that applies only when the trustees are
about to involve the township in an expendifure for a township house when
they have not sufficient money to pay for the same, but must levy and collect
a tax for the purpose. When it becomes necessary to so levy a tax to pay for
the erection of such township house the question must be submitted to a vote.
But, if the trustees of the township have a sufficient amount of money with
which to build a suitable township house without raising the same by taxation,
then they are authorized to purchase suitable grounds and erect thereon a house,
under, of course, the restrictions which apply to all contracts entered into by
township trustees. ’

In the beginning ot this legislation the trustees of each and every township
were authorized to contract for a site, and erect thereon a house for the purpose
ot holding elections, and they were not restricted in any particular. In the
growth of this legislation the restriction grew out of the fact that in many
instances it was necessary to pledge the credit of thz township for the erection
of such township house, and, then the restriction that the credit of the township
or precinct should not be pledged for the erzection of a township house without
the consent of the taxpayers by amendment became the law of 1853, which is
apparent for comparison, 51 Ohio Laws, 498, section 24 (supra), read:

“Trustees * * * gar: hereby authorized to lease any house
already erected, or contract for, on permanent lease, or otherwise, a site,
and erect thereon a house.”

‘While the present law, section 3260, General Code (supra), reads as follows:

“The trustees * * * may purchase or lease a house and suitable
grounds, or by permanent lease or ofherwise acquire a site, and erect
thereon a house.”

The restriction put into this law by amendment, therefore, is one of taxation,
for the amendment which was added reads:

“If a majority of the electors * * * voting at any general
election, vote in favor thereof, the trustees may purchase a site and
erect thereon a town hall #* * # and levy a tax on the taxable prop-
erty * * * to pay the costs therefor, which shall not exceed two

thousand dollars.”

Therefore, it was the intintion of the legislature to restrict the trustees of
the township in pledging the credit of the township for the erection of a town-
ship house without the consent of the taxpayers, and not to restrict them in
building a suitable township house to provide a place of holding elections when
they have sufficient money without levying and collecting a tax. This con-
struction of this legislation is fortified by the fact and the reason is made very
clear by the restriction that is placed upon the township trustezs in entering
into any contract by the terms of section 5660, General Code. A general
restriction is imposed as follows:

“The trustees of a township # * # shall not enter into any
contract, agreement or obligation involving the expzsnditure of money,
or pass any resolution or order for the appropriation or the expenditure
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of money, unless the clerk thereof * # * certifies that the money
required for the payment of such obligation or appropriation is in the
treasury to the credit of the fund from which it is to be drawn or has
been levied and placed on the duplicate and in process of collection and
not appropriated for any other purpose.”

Section 5660, General Code.

Therefore, with the money in the treasury the clerk can make the necessary
certificate and the trustees can proceed with the erection of a township house.
If the money be not in the treasury and must he raised by taxation, the legis-
lature provided for the erection of a township house by having a tax question
submitted at a general election and after a favorable vote thereon said tax
would be in the process of collection and the restriction of section 5660, General
Code (supra), would not apply aud prevent the township trustees from pur-
chasing a site and erecting thereon a township house. Of course, it is clear
that the cost thereof must not exceed the sum of two thousand dollars as
expressly stated in the statute.

If a more expensive township house is contemplated, the township trustees
are governed by entirely different statutes.

In conclusion, if the township trustees have on hand sufficient money in the
treasury unappropriated to the credit of the fund from which it is to be drawn,
and the clerk shall so certify, then they may proceed to purchase a site and
erect a township house at a cost of not more than two thousand dollars, and in
the erection of such township house the trustees must use their sound discretion,
for there are no other restrictions than those above set forth.

Respectfully yours,
TiyoTHY S. HOGAN,
Attorney General.

281.

CONTRACTS—INTEREST OF MEMBERS OF BOARDS IN CONTRACTS OF
BOARD—BOARD OF HEALTH—HIRE OF MEMBER'S AUTOMOBILE—
OVERPAYMENT OF ESTIMATE THROUGH MISTAKE OF FACT—
RECOVERY BY CITY

It is against public policy and prohibited both by the common law and by
statute for a member of the board of health to be paid for the use of his auto-
mobdile used by members of the board of health, the health officer and a repre-
sentative of the state board of health.

If a city pays to a bank, as the assignee of a contractor having a claim.
against the city, under a mistake of fact, a greater amount of money than was
actually due to said contractor. the city may recover the excessive amount so
paid from the bank itself.

CorLtvMmsrs, Onro, June 28, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
'GENTLEMEN:—On account of an unusual pressure of business in this office
your letter of April 6th, submitting for my opinion certain questions, has been
unanswerzd until the present. The questions submitted therein are as follows:

“1. Is it legal for a member of the board of health of a city to be
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paid for the use of his automobile used by the members of the .board
of health, health officer and a represzntative of the state board of health
investigating a smallpox epidemic?

“2. An audit of the transactions of a city discloses that overpay-
ments have been made upon a street paving contract. These payments
were made upon an estimate cf the engineer and at a price higher than
named in the contract. Payment was made by the city auditor without
discovering such overpayment. The contractor assigned all of his esti-
mates to a bank and in accordance with said assignment, the bank drew
the warrants and received checks from the treasurer for all payments
on said work. These checks show the endorsement only of the bank
and not of the contractor. In a suit to reimburse the city, against
whom should the action be brought?”

In respect to the first question asked by you, 1 beg to state that section 3808
of the General Code prohibits any member of any hoard of a municipal corpora-
tion from having any interest in the expenditure of monay on the part of the -
corporation other than his ﬁxec_l compensation.

Section 4404 of the General Code authorizes the establishment of a board
of health,, which said board of health exercises very broad powers and
undoubtedly constitutes a board “of the corporation” within the meaning of
section 3808. .

The members of the board of health serve without compensation and in a
liberal view of section 3808, said section might be deemed not to apply to such
niember.

I am of the opinion, however, that section 3808 does apply'to members of
the board of health and does preclude such members from raceiving any money
whatever out of the city treasury.

‘Whether or not section 3808 applies, however,.there is a principle of com-
mon law, supported by a uniform line of authorities, up(;n which payment of
money to a member of the board of health, under the circumstances stated by
you, would have to be condemned. The principle in question prohibits, as against
public policy, any interest on the part of a public officer in, a contract with the
making or enforcement of which he has anything to do in his official capacity.
In the case you suggest, payment to the member would be justified at all only
vpon the theory that his automobile had bzen hired either by himself or by the
health officer—a person under his direct supervision. The case would amount
therefore to the making of a contract by the officer with himself as an individual,
and would clearly be void as against public policy.

. Statutes other than section 3808, above cited, as well as that section itself,
authorizes the recovery of money illegally expended.

I am, therefore, of the opinion that it is not lawful for a member of the
board of health of a city to be paid for the usz of his automaebile used by mem-
bers of the board of health, the health officer and a representative of the state
board of health cut of the city treasury. I assume, of course, that your question
relates to the payment from the city treasury.

Answering your second question, I beg to state that in my opinion if a city
pays to a bank, the assignee of a doutractor having a claim against it, under a mis-
take of fact, a greater amount of money than was actually due to said contractor,
the city may recover the excessive amount so paid from the bank itself. The
action in such case would have to be for money had and received, and not in
.any sense upon the contract. It is well settled that an assignee may be sued
in certain cases, as for a breach of the contract of his assignor. That question,
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however, is not in this case. The right to recover the excessive payment is not,
strictly speaking, contractual, but is mor ‘appropriately defined as quasi con-
tractual, and the original contractor may be left ont ot consideration entirely.
Yours very truly,
TivoTHy S. HoGaN,
Altorney General,

A 284,

MUNICIPAL CORPORATIONS—INTEREST ON PROCEEDS OF BONDS—
DISPOSITION OF—SINKING FUND TRUSTEES.

'As the statutes contain no reasonable ground from which to deduce an
intent to the contrary, the general rule that interest follows the fund will be
allowed to governlso that interest upon the proceeds of vonds sold for the
purpose of meeting the erpense of a particular improvement, wwill not be turned
over to the sinking fund irustees but will be credited with the special fund
created Ly the bond issuc, and exrpended for the purpose of the fund. after the
accomplishment of which purpose all halance of said fund will go to the sinking
fund as provided in sccetion 3804, G. (.

CorvMprs, Ouio, June 30, 1911,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State. Columbus, Ohio. M
GENTLEMEN :—I beg to acknowledge rec:ipt of two letters from you, one
under date of June 13th and one under date of June 26th, both stating sub-
stantially the same question, and requesting my opinion thereon, viz:

“Should the interest received by a city from the proceeds of bonds
sold for the construction of a particular improvement from the city
depository, be turned over to the sinking fund trustees, or should it
be credited to the special fund created by the issuance of the bonds
and expended for the purposes for which the bonds were issued?”

The following sections of the Grneral Code must be considered in the
determination of this question.

Section 3932.

“Premiums and accrued interest received by the corporation from
a sale of its bonds shall be transferred to the trustees of the sinking
fund to be by them applied on the bonded debt and interest account of
the corporation, but the premiums and accrued interest upon bonds
issued for sp:cial assessments shall be applied by the trustees of the
sinking fund to the payment of the principal and interest of those bonds
and no others.”

Section 4295.
“The council may provide by ordinance for the deposit of all public
moneys coming into the hands of the treasurey., ® & 2

S ction 4512. .
“Upon demand of the board, the city auditor or village clerk shall
report to it halances bhelonging to the city or village, to the credit of
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the sinking fund, interest accounts, or for any bonds issued for or by
the cof'poration, and all officers or persons having them shall
immediately pay them over to the trustees of the sinking fund, who
shall deposit them in such place or places as the majority of such board
shall select.”

Section 4514. .

“The trustees of the sinking fund shall invest all moneys received
by them in bonds of the United States, the state of Ohio, or of any
municipal corporation, school, township or county bonds, in such state,
and hold in reserve only such swms as may bhe needed for effecting the
terms of this title. All interest received by them shall be re-invested
in like manner.”

Section 4515.

i “At least once every three years, the trustees of the sinking fund
shall advertise for proposals for the deposit of all sums held in reserve,
and shall deposit such reserve.” (As amended 101 O. L. 243.)

Section 4517. . .

“The trustees of the sinking fund shall have charge of and provide
for the payment of all bonds issued by the corporation, the interest
maturing thereon and the payment of all judgments final against the
corporation, except in condemnation of property cases. They shall
receive from the auditor of the city or clerk of the wvillage all taxes,
assessments and moneys collected for such purposes and invest and
disburse them in the manner providsd by law. For the satisfaction of
any obligation under their supervision, the trustees of the sinking fund
may sell or use any of the ‘securities or money in their possession.’”

Section 3804.

“When any unexpended balance remaining in a fund created by an
issue of bonds, the whole or part of which bonds are still outstanding,
unpaid and unprovided for, is no longer needed for the purpose for
which such fund was created, it shall be transferred to the trustees of
the sinking fund to be applied in the pavment of the bonds.”

I know of no other statutory provisions in any way affecting the solution
of the question presented. TUpon an analysis of the foregoing provisions the
following facts will appear:

Under section 3932 it is the duty of the fiscal officers of the city to transfer
the premiums and accrued intevest received by the corporation from a sale of
its bonds to the trustees of the sinking fund. This, in my opinion, refers to
the amount of money received by the corporation at the time the bonds are
sold in excess of the face value, so to speak, of the bond issue. By comparison
of section 4295 and succeeding zections with section 4514, ete., as above quoted,
a, clear distinction appears as between the moneys in the custody of the trustees
of the sinking fund on th2 one hand and the moneys to be kept in the legal
custody of the city treasurer on the other hand. These two classes of funds are
to be deposited in different depositories and constitute secparate interest pro-
ducing accounts. .

Section 4512 refers to the city auditor making a report of the balances to
the credit of the sinking fund and intzrest accounts, and provides that he shall



ANNUAL REPORT OF THE ATTORNEY GENERAL. 283

pay the balances to the trustees of the sinking fund; this section, however, does
not define, of itself, what moneys are to be credited to the sinking fund and
interest accounts.

Section 4517 further defines the sphere of the powers of the trustess of the
sinking fund, and authorizes such trustees to receive from the city auditor all
moneys collected for the purpose of retiring bonds.

Section 3804 makes it the duty of the fiscal officers of the city to transfer
to the sinking fund unexpended balances remaining in a fund created by an
issue of bonds.

By further analysis of the forcgoing sections it is apparent that two kinds
of funds are always created in the issue and retirement of the bonds of a
municipal corporation, viz: 1. The fund derived from the sale of the bonds—
the amount borrowed by the municipality; 2. The fund derived from taxation,
assessment and other moneys collected for the purpose of retiring bonds of the
corporation, and paying interest thereon—the moneys raised for the purpose of
paying the corporate debt. These two funds are separately managed and con-
trolled. The sum borrowed by the municipal corporation is, of course,
immediately expended for some corporate purpose, such as the making of a
parlicular improvement. Its disbursement is in the hands of one of the admin-
istrative departments of the city government, and its care and custody is within
the sphere of the duties of the city treasurer. It must be deposited in what may
he referred to as the regular city depository.

Funds raised for the payment of municipal debts, on the other hand, pass
at once into the control of the sinking fund trustees and will be administered
and expended by such trustees.

The foregoing g:ineral rules are subject to certain well defined exceptions.
In the first place, the premiums and accrued interest received by the city
authorities at the time of the sale of the bonds, and being as above defined
the excess over and above what may be termed the face value of the bond issue
are, because of the provisions of the statute, not to be regarded as a part of the
amount borrowed, but rather as a part of the fund raised to pay the debt.
Again, the unexpended balance remaining in the fund created by an issue of
bonds after the object for which the mon¢y was bhorrowed has been achieved
belongs not to the fund of which it was originally a part, nor to the general
revenue fund of the municipal corporation, but to the fund from which the
municipal debt is to be discharged.

The statutes are silent with respect to the disposition of the interest
received by the city from its depositories and derived from the deposit produced
by the sale of bonds; but by the express provision of section 4514, above quoted,
interest produced by deposit of moneys in the hands of the sinking fund trustees
is by them fc be reinvested or otherwise devoted to the purpose mentioned in
section 4517.

The general principle is that interest produced by the investment or deposit
of a public or trust fund follows the principal and becomes a part of the prin-
cipal. There being no specific provision of statute creating an exception to this
principle in the case of interest produced by the deposit of the proceeds of a
bond issue, it remains to be ascertained whether or not the general assembly
has ¢videnced an intent from which by impliration it must be determined that
such interest must be disposed of in some other manner. On the one hand it
might be urged that inasmuch as preminms and accrued interest received from
the sale of municipal bonds must at once be credited to the sinking fund, the
legislative intent evidenced by this provision, is that the amount of money
which may be expended and otherwise administered by the administrative
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authorities of the city, as above described, is t6 be limited to the face value of
the bond issue, and that if in any manner in a sale of bonds or otherwise, the
amount of money produced by a given issue exceeds such face value, the excess
should at once be applied to the payment of the debt.

Color is lent to such an assumption by that provision of section 4517 which
authorizes and directs the trustees of the sinking fund to receive from the city
auditor “all taxes, assessments and moneys collected” for the purpose of pro-
viding for the payment of the principal and interest of the bonds of the
municipality. That is to say, the language of this provision shows that the
legislature contemplated the possibility of moneys available for sinking fund
purposes being ‘“collected” otherwise than hy way of taxation or assessment.
This, however, is inconclusive inasmuch as water rentals and the like are in
certain cascs to be devoted to the retirement of municipal bonds. On the other
hand, section 3084 contemplates the possibility of a bond issue exceeding the
ultimate needs of the corporation for the particular purpose, and at the same
time provides that the excess shall go into the sinking fund. From this section
it appears that the ascertainment of such excess is to be postponed until the
particular purpose for which the money was borrowed is achieved.

On the whole, I am of the opinion that no controlling intent on the part of
the general assembly is disclosed by any of the foregoing provisions, to make
an exception to the general rule in the case of interest derived from the deposit
of moneys raised by the sale of bonds.

Because then the evident intention of the statutes is that what may be
termed ‘“improvement fund” shall be kept separate from what may be termed
the “retirement fund,” and that both such funds shall be deposited and invested
so as to produce interest, and hecause no intent clearly appears to make an
exception as to either kind of interest to the general rule that the interest
follows the principal, T am of the opinion that the interest produced by the
deposit of the money derived from the sale of bonds for a specific improvement
less the premiums and accrued interest received at the time of sale must be
credited to such fund and not to the sinking fund, and must remain so credited
until the object for which the honds were issued has been achieved, at which
time it must, together with any balance remaining in the principal fund, be
transferred to the trustees of the sinking fund to be applied to the payment of
the bonds.

I have not, of course, considered a possible case in which the particular
bonds in question are retired prior to the ascertainment of the fact that the
balance in the fund created by their sale is no longer needed for the purpose
for which such fund was creafed. It would seem, however, that in such case
the interest and the balance in the fund should be transferred to the .general
revenue fund of the corporation.

Yours very truly,
TivotHY S. HOGAN,
Attorney General.
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A 289.

COUNTY AUDITOR—NOTICE OF MEETING OF BOARD OF EQUALIZATION
AND COMPLETION OF QUADRENNIAL EQUALIZATION—ONE PUBLI-
CATION SUFFICIENT.

r
In order to comply with sections 5596 and 5600, G. C., requiring the auditor
to give ten days’ notice by adveitiscinent of both the cninpletion of the quadrennial
equalization as well as the time and place the board of equalization will convene
as a board of revision, one publication by the auditor will suffice.

CoruvMBrs, Ouio, July 7, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN:—I beg to acknowledge receipt of your communication, wherein

you ask this department for a written opinion upon the following question, viz:

“How many insertions is the county auditor required to make in
giving ten days’ public notice by advertisement in one or more newspapers
that the quadrennial equalization has bzen completed, or of the time
and place the board of equalization will convene as a board of revision?”

The notices inquired about are required to be given by sections 5596 and
5600 of the General Code, which provide ag follows:

“Section 5596. The auditor shall immediately thereafter, give ten
days’ public notice by advertisement in one or more newspapers, that
the equalization has heen completed, and that complaints against any
valuation may be filed with the auditor of the county on or before the
fifteenth day of April next following and will be heard by the board
of revision, stating in the notice the time and place of the meeting of
said board. Such complaints shall be filed on or hefore the fifteenth day
of May next following.

“Section 5600. After lhe completion of the equalization by the
board, complaints against any valuation may be filed with the auditor
of the county, and, if such complaint has been filed on or before April
15th thereafter against any valuation of a quadrennial county board,
or, if the auditor deems it advisable, he shall notify the members of the
proper board of equalization in writing to meet and sit as a board of
revision on the day at the place provided by law for the meeting of
the board. He shall give ten days’ public notice, by advertisement, in
one or more newspapers, of the time and place of the meeting of the
board of revision and the purpose thereof.”

By the terms of section 5596 and 5600 of the General Code, just quoted, the
county auditor is required to give ten days’ public notice by advertisement in
one or more newspapers that the equalization of the property in the county has
been completed and that complaints may be filed with the county auditor on or
before the date mentioned in section 5596, General Code; and the auditor is
also required to give ten days’ notice by advertisement in one or more news-
papers of the time and place of the meeting of the board of revision and the
purpose thereof.
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In order to comply with the terms of sections 5596 and 5600, General Code,
you inquire, how many insertions is the county auditor required to make in one
or more newspapers in giving the ten days’ public notice.

A similar statute (Swan’s Statutes 474) requiring public notice of time and
place of sale on execution, by advertisement at least thirty days before the day
of sale in some newspaper printed in the county, was construed in the case of
Adm’x of Craig vs. Fox et al., 16 Ohio report, page 564. It is urged in this case
that thirty days’ notice required consecutive insertions.of the notice during t'he
period of thirty days. The court in passing upon the question held:

“The next objection to the notice is, that the publication was not
made according to law. The statute requires that lands taken in
execution shall not be sold until the officer cause public notice of the
time and place of sale to be given, for at least thirty days before the
day of sale, by advertisement in some newspaper printed in the county
(Swan’s Stat. 474), and it is urged that these words require consecutive
insertions of the notice during the period of thirty days.

“This construction of the statute has been practiced upon very gen-
erally in many parts of the state; and were it possible that private
rights could be injuriously affected by not adopting and sustaining it,
I might hesitate in expressing an opinion that consecutive insertions
of the notice are not required. No such right can, however, be affected.
I look then to the statute in order to gather the meaning and intention
of the legislature. Its words will be answered by one publication,
inserted in a newspaper thirty days before the day of sale, and will
not require an insertion in each paper that may be issued between the
date of the first insertion and the sale. Insertions daily or weekly,
when intended to be provided for, are always indicated in indefinite
language, as in the advertisement for a tax sale, where this is the form
of expression ‘shall cause notice to be advertised four weeks succes-
sively.”” .

This statute, regarding notice of sale on execution, has been since amended,
requiring that notice be published for five consecutive weeks.

It is, therefore, my opinion that the county auditor complies with sections
5596 and 5600 of the Gemeral Code, by one publication of the notice required
by said section in one or more newspapers ten days before the date of sale.

Yours very truly,
TimorHY S. HOGAN,
Attorney General.
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SHERIFFS—FEES FOR KEEPING PRISONERS—DISPOSITION OF—COUNTY
FEE FUNDS.

The thirty-five centy a day provided by section 1981, G. C., is a fee which
should be paid into the county fee fund and the allowance made by the county
commissioners under section 2850 for keeping and feeding prisoners in jail may
be retained by the sheriff for his own use in addition to his salary.

CorLuvMsts, OHIo, July 26, 1911.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN:—I am in receipt of your communication of June 1st, in which
you request my opinion upon the following question:

“Whether the thirty-five cents (35c) per day to the jailer for
keeping an idiot or insane person, allowed under section 1981 of the
General Code, is a fee which should be paid into the sheriff’s fee fund
or is it a compensation in the nature of the board of such prisoner to
be retained by the sheriff for his personal use?”

In answer to your question I would say sectlon 2850 of the General Code
provides in part as follows:

“The sheriff shall be allowed by the county commissioners not less
than forty-five nor more than seventy-five cents per day for keeping
and feeding prisoners in jail.”

I am of the opinion that an insane person while confined in the jail is a
prisoner within the meaning of the above quoted provision of section 2850 of
the General Code.

Section 2997 of the General Code provides in part as follows:

“In addition to the compensation and salary herein provided the
county commissioners shall make allowances quarterly to each sheriff
for keeping and feeding prisoners as provided hy law.

Section 2977 provides that all the fees, costs, percentages, penalties,
allowances and other perquisites collected for services by a county sheriff shall
be collected for the sole use of the treasury of the county in which he is
elected, etc.

The section about which you inquire, section 1981, provides for a fixed fee
for the sheriff or jailer of thirty-five cents (35¢) per day for keeping an idiot
or insane person.

There ig a difference between the two sections above quoted, namely: sections
2997 and 1891 of the General Code, in that the allowance to be made to the
sheriff in addition to his compensation and salary allowed is for “keeping and
feeding,” while the fee provided in section 1981 is for ““Leeping” only.

In view of the difference between said sections of the General Code, above
quoted, T am of the opinion that the 35c per day provided by said section 1981
is a fee which should be paid into the sheriff’s fee fund and the allowance made
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by the county commissioners under section 2850 may be retained by the sheriff
for his own use, in addition to his salary.
Respectfully,
TryrotHY S. HOGAN,
Attorney General.

306.

)
COUNTY WORKHOUSE—BOARD OF DIRECTORS—POWERS OF BOARD AND
COUNTY COMMISSIONERS TQ 'ERECT AND ALTER BUILDING.

The erection, or alteration of the Stark county workhouse are matters beyond
the aquthorization of the board of workhouse directors.

Under Section 2343, the work is that of county commissioners to be under-
taken in accordance with the methods prescribed therein.

CoruyBus, Omio, July 28, -1911.

Bureau of Inspection and Supervision of Public Offices. Colum.bus, Ohio.
GENTLEMEN:—I beg to acknowledge receipt of your letter of July 26th,
requesting my opinion upon the following gquestion:

“Have the trustees of the Stark county workhouse, constructed and
operated pursuant to act in vol. 89, O. L. 687, et seq., authority to
employ an architect at an expense of $500.00, and erect new cells, efc.,
at an expense of $8,000? If so, should the bills for the same be allowed
by the county commissioners upon the certificate of the secretary of
the board of workhouse directors, or should they be paid from the
county treasury upon such certificate alone?

“The custom has been for the commissioners to allow the bills
certified to them by the directors, but they now question their authority
to allow bills of the nature mentioned above unless the same have been
duly advertised and let by competitive bidding as provided by law.”

I have examined the act of April 18, 1892, 89 Ohio Laws 687. Without
quoting any of its provisions in detail I may say that the purchase of a site
for the wor‘khouse thereby authoriged to be constructed and maintained and the
erection thereon of a building was entrusted by said act to the commissioners
of Stark county; but that it was provided by section seven of said act that after
the erection of the building and when it was ready for use, the direction, man-
agement and control of the workhouse and maintenance and care of the convicts
therein should be vested in a board of workhouse directors. This board was
given complete power over the ordinary management of the workhouse, including
power to make and enter into contracts.

Section twenty of the act provided that the ordinary. cost of maintaining
the workhouse over and above the proceeds arising from its income should be
- paid from the county treasury upon the certificate of the secretary of the work-
house and the approval of the commissioners of the county.

The act is absolutely silent as to the mode and manner of proceeding in
case of enlargement or alteration of the building.

It is my opinion that the powers of the board of workhouse directors, as
enumerated in the act above cited, are not sufficiently broad to authorize them
to exercise supervision over the making of an alteration in and addition to the
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~orkhouse building. Such building is a county building, and such matters in
respact to it are within the jurisdiction of the county commissioners. In my
judzment, therefore, the provisions of section 2343 et seq. of the G:neral Code,
which prescribes the steps to be taken when the commissioners of a county find
it necessary to erect an addition to or alteration of a public building, apply to
and govern the proposed addition to the Stark county workhouse.
Yours truly,
TimoTHY S. HoGAN,
Attorney General.

B 309. .

TOWNSHIP CLERK AND TOWNSH{P TREASURER—POWERS OF ACTING
AND REFUSING TO ACT AS CLERK AND TREASURER RESPECTIVELY
OF SCHOOL BOARD—VACANCIES AND FILING THEREOF BY THE
BOARD OF EDUCATION. :

From the principles established by the decision in the case of State ex rel.
Stolzenbacher vs. Felty, Auditor, No. 9372, decided by the supreme court in 1905,
tut not reported. .

1. The treasurer of a city, village or township may by failing to qualify
as treasurer of the school funds refuse to serve as such treasurer.

2. If the township clerk fails to qualifu as clerk of the township board of
education, such failure does not affect his status as township clerk.

3. If a township treasurer resigns as treasurer of the school funds the
board of education has the right if it chooses. to accept his resignation, and in
such cases may elect a successor to him as treasurer of the school fund.

4. If by reason of the establishment of a depository, the treasurer of thé
school district is dispensed with according to law. and the clerk gives the
edditional bond required of him as treasurer by virtue of section 4783, G. C., he
will then be obliged to perform the duties of the treasurer without extra com-
pensation unless he resigns. He may. however, refuse to qualify as such
treasurer and the board may elgct a substitute.

5. The refusal of a township clerk to qualify for the duties which devolve
upon him by the establishment of a depository under 4783, G. C.. will not in any
way affect his status as township clerk. and under such circumstances the board
may select a substitute to act as treasurer.

Corrapurs, Ointo, July 31, 1911,

Bureauw of Inspection and Supervision of Public Offices. Department of Auditor of
State. Columbus. Olio.
GENTLEMEN : —I beg to acknowledge receipt of your letter of May 18th, sub-
mitting for my opinion thereon the following questions:

“Section 4783, G. C., provides that each city, village and township
school district, the treasurer of the city, village or township funds,
respectively, shall be the treasurer of the school funds. May such
treasurcrs refuse to serve as treasurers of the school funds if they
deem the compensation fixed by the board of education insufficient?

“If a township clerk should refuse to act as clerk of the township
board of education, what effect, if any, will such refusal have upon his
status as township clerk?

NG
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“A township tr:asurer being a member of the township board of
education and deeming the position of treasurer and member of the
board incompatible, resigned as treasurer of the school funds. What
is the proper proceeding in such case?

“If a board of education dispenses with its treasurer under the
provisions of sections 4782, 4783 and 4784, G. C., is the clerk of said
board required to perform the duties of the-treasurer without extra
compensation?

“If, under such conditions, a township clerk refuses to qualify and
act as treasurer for the compensation. fixed by the board, what effect,
if any, will this have upon his status as township clerk?

Would the board of education in case of such refusal be authorized
to select its own treasurer?”

The statutes involved in these questions are as follows:

“Section 4763. In each city, village and township school district,
the treasurer of the city, village and township funds respectively, shall
be the treasurer of the school funds.

“Section 4764. Before entering upon the duties of his office, each
school district treasurer shall execute a bond. * * *

“Section 4765. Thereafter such treasurer may be required to give .
additional sureties on his accepted bond. If he fail for ten days after
service of notice in writing of such requisition, to give such bond or
additional sureties as so required, the office shall be declared vacant
and filled as in other cases. :

“Section 4782. When a depository has been provided for the school
mouneys of a district, as authorized by law, the board of education of
the district, by resolution adopted by a vote of a majority of its mem-
bers, may dispense with a treasurer of the school moneys, belonging to
such school district. In such case the clerk of the board of education
of a district shall perform all the services, discharge all the duties and
be subject to all the obligations required by law of the treasurer of
such school districts.”

Section 4747, as amended 101 O. L., 138:

“The board of cducation of each school district shall organize on
the first Monday of January after the election of members of said board.
One member of the board shall be elected president, one as vice-presi-
dent and in township school districts the clerk of the township shall
be the clerk of the board. * * #”

In connection with these several questions I have examined the case of
State ex rel. Stolzenbacher vs. Feltz, Auditor, No. 9372, decided by the supreme
court of this state in 1905 but not reported. I have read the record and briefs
of oprosing counsel therein and find that the facts in that case were as follows:
A city treasurer upon the taking effect of the school code of 1904 in which the
language above quoted from section 4763, General Code, first appeared, filed with
the board of education of the city school district a bond, but made such filing con-
ditional upon his salary as custodian of the schLool moneys being fixed at a certain
sum. The board refused to accept the bond so filed, and having declared that
the city treasurer had failed to qualify as treasurer of the school funds, and
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that a va-ancy in such offic: therefore existed, proceeded to elect another
treasurer of the school funds. To this treasurer so elected, the county auditor
refused to pay over funds due frcm the county to the school district, and the
action which originated in the supreme court was in mandamus to comp.l such
delivery. ¢

The judgment of the court was that a pre-empiory writ issue commanding
the county auditcr to pay over to the treasurer elected by the school the funds
due thz district from the county. TUpon analysis of the decision in this case
the following I think will appear clear:

1. If the board of education had no authority to elect a treasurer of its
own in any case then the court would not have decided the case as it did.

2. If the effect of the failure of the city treasurer to qualify was to dis-
qualify him from holding the office of city trcasurer as well as from' acting as
treasurer of the school fund, then there would have been a vacancy in the office
of city treasurer which should have heen filled in the manner prescribed in the
municipal code, and the persgn thus appointed would have been the local
custodian of the school funds, so that if the court had taken this view of the
law it could not well have decided the case as it did.

I think therefore, that the only propositions of law consistent with the
court’s decree in the case above cited are as follows: and they are those put
torth by counsel for the r<lator. .

1. The offices of city, village and township treasurer on the one hand and
treasurer of the city, village arnd township school funds on the other hand are
separate and distinct.

2. Each successive treasurer of the ecity, village or township, as the case
may be, must in the first instance qualify as treasurer of the school funds of
the appropriate district. If, however, he fails to do so, then the board of educa-
tion has the right, and it is its duty to secure another traasurer.

3. The failure of the treasurer of the city, village or township, as the
case may be, to qualify as treasurer of the school funds of the appropriate district
doc¢s not create a vacancy in the first office.

I am further of the opinion that there is no essential difference between
the provisions of section 4747 as amended in 1910, and which relates to the
clerk, and the above created provisions of section 4763 relating to the treasurer
of the school funds. The same principles of law apply to both cases.

Answering now the particular questions which you submit, I beg to state
in answer to your first question that in my opinion the treasurer of a city, village
or township may by failing to gualify as treasurer of the school funds refuse
to serve as such treasurer.

In answer to your second question 1 beg to state that in my opinion if a
township clerk fails to qualify as clerk of the township hoard of education, such
failure does not in any resp2ct affect his status as township clerk.

Answering your third question I beg to state that if a township treasurer
resigns as treasurer of the school funds, the hoard of education has the right,
if it chooses, to accept his resignation, and in such cas? may elect a' successor
to him as treasurer of the school fund.

Answering your fourth question I beg to state that in my opinion if the treas-
urer of the school district has been dispensed with according to law, and the clerk
sives the additional bond required of him as’treasurer by virtue of section 4783,
General Code, he will then be ohliged to perform the duties of treasurer without
extra, compensation, unless he resigns. He has, however, a perfect right under
the decision above quotrd to refuse to qualify by filing the additional bond or
to resign as treasurer of the school funds at any time. Furthermore, if he
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should refuse to perform the duties of his office the board may lawfully declare
that he has abandoned the same, thus creating a vacancy therein, and elect
another treasur:r of the school funds.

Ansyering your fifth and sixth questions together I beg to state that in
my opinion the refusal of a township clerk, in the event that the duties of
treasurer of the school district dzvolve upon him by virtue of the selection of
a school district depository and the other proceedings set forth in section 4783,
to qualify and act as treasurer of the school fund, will not have any effect what-
ever upon his status as towuship clerk, and that under such circumstances the
board of education might lawfully proceed to select its own treasurer.

The conclusions above set forth are the only ones, in my opinion, consistent
with the decision of the supreme court in the case ahove cited.

Yours very truly,
TivoTHY S HoGAX,
Attorney General.

311. . ..

CLERK OF COURTS—COMPENSATION BY COUNTY COMMISSIONERS FOR
EXTRA WORK PERFORMED OUTSIDE OF OFFICE HOURS—SORTING,
ARRANGING, JACKETING AND REFILING PAPERS.

The work of resorting, rearranging, rejaciceting and refiling papers filed in the
ofice of the clerk of courts under former administration, is mnot within the
regularly prescribed duties of that official and when he is employed by the
cnunty commissioners to perform such task outside of his regular office hours, he
is legally entitled to exira compensation therefor.

CoLuvwmsurs, Onto0, July 31, 1911.

Bureaqu of Inspection and Supervision of Public Offices. Columbus. Ohio.

GENTLEMEXN :—I herewith acknowledge receipt of your inquiry of May 4, 1911,
and wish to say that the delay in answering your inquiry has been due to the
large number of inquiries which this department has received for consideration.
In your communication you inquire as follows:

“The commissioners of Defiance county installed new metallic filing
cases and upon the request or recommendation of the common pleas
court contracted with the clerk of the courts for sorting, arranging,
jacketing and refiling the papers in the new case at a price that seems
reasonable for the work involved. It is not disputed that the work
was performed by the clerk outside of his regular officz hours. The
compensation for the service received by the clerk was retained by him
and not paid into his fee fund, the contiract having been entered into
subsequent to the time the salary law took effect. Should the clerk
be held to account to his fee fund for the money received for this
service?”

In reply thereto I wish to say that section 2874 of the General Code pro-
vides for the general duties of the clerk of the court as follows:

“The clerk shall indorse on each pleading or paper in a cause
filed in his office the time of filing, enter all orders, decrees, judgments
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and proceedings of the courts of which he is by law the clerk; and
make a complete rzcord of each cause unless by law or by the order of
the court record is dispensed with, and pay over to the proper parties
all moneys coming into his hands as clerk.”

Section 2875 of the General Code provides that the clerk shall file and
preserve the papers delivered to him as follows:

“The clerk shall file together and car:fully preserve in his office
all papers delivered to him for that purpose in every action or pro-
ceeding.” -

Section 2876, General Code, provides as follows:

“The clerk shall indorse upon every paper filed with him the date
of the filing thereof, and upon every order for a provisional remedy

and upon every undertaking given thereunder, the date of its return
to his office.”

S:zction 2878 of the General Code provides, what books are to be Kkept by
ihe clerk of the court as follows:

“The clerk shall keep at least five books, to be called the appearance
docket, trial docket, and printed duplicates of the trial docket for the
use of the court and the officers thereof, journal, record and execution
docket. He shall keep an index to the trial docket and to the printed
.duplicates of the trial docket and of the journal direct, and to the
appearance docket, record and execution docket, direct and reverse.”

Section 2880 prm’rides that the clerk shall keep the books and make records
as follows:

“The clerk shall keep the journals, records, books, and papers
appertaining to the court and record its proceedings.”

Section 2883 of the General Code provides that the clerk of the court shall
make a complete record of cach cause as follows:

“Unless by ordzr on the journal a record is dispensed with, the
clerk shall make a complete record of the cause within six months
after final judgment or order of the proper court. On his failing to
make such record within such time, the clerk may be removed by the
court of common pleas.”

Section 2884 of the General Code provides that the clerk shall make an index
of all judgments not dormant ad follows:

“Each clerk of the common pleas, circuit and superior courts shall
make an alphabetical index of the names of all plai