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OPI:"<IO:"<S OF THE ATTOR:"<EY GE:"iERAL FRO.\\ JA:"<t;ARY I, 1910, TO 
. JANUARY I, 1911. 

(To the United States Senators) 
305. 

SE:-.;ATE BILL PROVIDING FOR APPORTION:\IENT OF REPRESENTATIVES 
IN CONGRESS-cONSTITUTIONALITY-REPRESENTATIVES EXCEED
ING CONGRESSIONAL DISTRICTS-EXTRA :\1E::\1BERS ELECTED AT 
LARGE-NOMINATION LIKE GOVERNORS AND STATE OFFICERS . 

.A United States senate bill having for its object the apportionment of repre
sentatives in congress, tiSsigns to Ohio and several other states, a greater num
ber of representatives than there are congressional·districts in such states and 
provides that such additional members may be elected at large . 

.An amendment to such bill stipulating that such extra members, tor whom 
the state provides no elections, may be nominated in the same manner as candi
dates for governor are nominatecL in such states, would be without objection, as 
such regulations are within the powers of congress under article I, section 4 of 
the constitution of Ohio. 

COLUMBUS, OHIO, July 27, 1911. 

Hos. THEODORF. E. BL"RTO:>, Uilited States Senate, Washington, D. 0. 
DEAR SEXATOR:-I have given careful attention to the question which you 

ask in your letter of July 20th, as follows: "A bill now pending in the United 
States senate provides an apportionment of representatives in congress, which, if 
enacted into law, will aHsign to several states, among them Ohio, a greater num
ber of representatives than the number of congressional districts in such states. 
To meet the obviom; difficulty, i.he bill provides that if no apportionment is made 
by the states, the additional member or members allotted to such states under 
the remaining provisions of the bill may be elected at large. 

"The state of Ohio has no law providing for the nomination of members at 
large of congress. ·would it be sufficient and proper for congress to enact by 
way of amendment to this bill in effect that such additional member or mem
bers for the election of whom no provision is made by the states, and who are 
to be elected at large, by virtue of the provisions above referred to, may be nom
inated in the sam€ manner as candidates for governor are nominated in such 
states?" 

The form of your question suggests two inquiries, perhaps independent, 
namely, the effectiveness of such a regulation, and the power of congress to 
pass it. 

As to the first inquiry which your question suggests, I am of the opinion 
that an amendment, such as that suggested, would be entirely effective and 
would meet all the difficulties which might arise by virtue of the passage of an 
apportionment act allows to the state of Ohio a greater number of ~epresenta
tives in congress than there are congressional districts therein. The election 
laws of this state provide the method for nominating all candidates for governor 
and other state officers. For congress to adopt this method and make it ap
plicable to representativeR at large would, on the one hand, :meet the emergency 
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that might otherwise arise, and, on the other hand, it would notpreclude the 
state from legislating in the future, if it saw fit, with regard to the nomination 
of such representatives at large. 

The second inquiry which your question suggests presents an interesting 
legal problem. 

Article I, section 4 of the constitution of the United States provides in part: 

"The times, places and. manner of holding elections for senators and 
representatives, shall be prescribed in each state by the legislature 
thereof; but congress may at any time by law make or alter such regu
lations, except as to the places of choosing senators." 

If there were ever any doubts as to the plain meaning of this provision, and 
as to the vesting by it in congress of power to regulate the manner of electing 
representatives in congress, such doubts have all been dispelled by the repeated 
decisions of the federal courts: 

Ex parte Siebold, 100 U. S., 371. 
Ex parte Yarbrough, 110 U. S., 651. 
Ex parte Coy, 127 U. S., 731. 
Ex parte Geissler, 4th Federal, 188. 
United States vs. Gale, 109 U. S., 75. 
United States vs. Quinn, 8 Blatchf., 48. 
United States vs. Badder, 4 Woods, 189. 

It is also settled that congress may adopt and enforce by its own peculiar 
sanctions state laws relating to elections for the purpose of regulating the man
ner of holding elections for representatives, which elections are held at the same 
time at which state elections are held. 

Ex parte Siebold, supra. 
Ex parte Clarke, 100 U. S., 399. 

This, the only unsettled question presented in your second inquiry is as to 
whether or not the power to regulate nominations of candidates for congress can 
be by implication derived from the express grant of power to regulate the man
ner of holding elections for representatives. 

The recognition of political parties, the requirement of official l:lallots, and 
in general all regulations pertaining to 'the nominations have, wherever their 
validity has been questioned been justified as measures tending to insure the 
purity of elections. Numerous state decisions might be cited upon this point, 
but it is sufficient for the present purpose to cite: 

State vs. Taylor, 55 0. S., 391. 
State vs. Poston, 58 0. S., 620. 

It is equally well settled that congress lms not only the powers expressly 
granted to it by the federal constitution, but also all powers necessary and 
proper to carry into effect the powers expressly conferred and to further any end 
which congress may constitutionally seek to attain. 

Legal Tender Cases, 12th Wallace, 379. 
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For all of these reasons, it is my opinion that the proposed amendment 
would not exceed the constitutional powers of congress. 

I assure you that it is a great pleasure to me personally to be of any assist· 
ance to you in this matte>r, but I am constrained to remark that I have felt some 
slight trepidation in as"suming to pass upon the constitutional questions above 
referred to for the reason that in questions .relating to the powers of congress, I 
suppose that the opinion of the attorney general of the United States might prop
erly be solicited. For this reason I have not elaborately discussed the questions 
involved, but I have no hesitancy in saying that in my judgment the conclusions 
reached are amply sustained by the authorities cited. 

I am at least certain if congress chooses to pass the amendment described 
to you, no exceptions to such action will be tal,en hy any of the state authorities 
of Ohio. 

Very respectfully, 
TDIOTIIY S. HOGA~, 

Attorney General. 
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(To the Governor) 

B 263. 
CoLUl\lllUS, Onw, June 2, l!lll. 

Hox. Juusox HAIG\lOX, Governor of Ohio, Columbus, Ohio. 
DEAR GoVER:'\OR:-I have considered the question presented 

Rev. B. F. McKinnon, of Middletown, Ohio, enclosed herewith. 
in the letter of 
Although it is 

not clear from the correspondence I assume that the question is as follows: 

"May an infirmary physician lawfully charge a fee for filling out 
insurance company blanlrs for the enforcement of a policy on the life 
of an inmate?" 

The relation between the infirmary directors and the physician employed 
by them is clearly contractual and the terms of such contract are not prescribed 
by law. There is nothing, therefore, in the law to prevent the exaction of such 
a fee. 

Furthermore, the service in question is rendered, not to the deceased or to 
his estate, but to the beneficiary of the life iusurance policy, and while the fee 
may be unreasonable in amount I do not know of any rule of law which would 
prevent its exaction, or which would compel the physician to perform the serv
ices in question without being paid for them. 

I herewith return the correspondence submitted to rue. 
Very truly yours, 

TilllO'l'HY S. HOGA.N, 

Attorney General. 
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55. 
(To the General Assembly) 

ELE..'CTION OF JUDGES-SEPARATE BALLOTS-CO~STITUTIO~ALITY OF 
ARRANGE.\lENT OF BALLOTS I~ SERIES AND ALPHABETICAL 
ORDER. 

'l'he senate bill, with reference to the elPdiun of jurlges of the suptente court 
unil other courts uf this state, is nut objectionable on the grounds; first, that it 
seelcs to impose in e(fcr:t, an educational requirement; second, that it imposes 
conditions 1chich are nut uniform ancL not. impartial in effect as to all electors. 

CoLu:~mu~, On1o, January 23, 1911. 

Ho); .. f.UI ES A. REYXULHS, Uhio He nate, Col ttl/lUllS, (JhiO. 
DEAR Sm:-You havf' requested the opinion of this department as to the con· 

stitutionality of Senate Bill No. -, relating to the election of judges of the 
supreme and other courts of this state. 

My particular atLention is directed to that proVision of the bill which re
yuires that there shall be separate !Jallots for all judicial offices, and that the 
names of all the candidates for such offices shall be arranged thereon in alpha
betical order and printed in series so that the order in which the names appear 
on such ballot shall be different in each series. 

It is obvious that the effect of such provisions is to conceal the partisan 
allegiance or nomination of aU candidates for judicial office, so that an elector 
desiring to vote for the tandidates nominated by his party must know who they 
are. 

The only conceivable constitutional objection to this scheme is that it tends 
to impose an educational q1talitication not authorized by the constitution. Sec
tion 1 of article V of the constitution of 1851 provides that: 

"Every white male citizen of the United States, of the age of twenty
one years, who shall have been a resident of the state one year next pre
ceding the election, and of the county, townshi!l or ward in which here
sides such time as may be provided by law, shall have the qualifications 
of an elector, and be entitled to vote at all elections." 

Section _2 of the same article provides that: 

"All elections shall be by ballot." 

It is clear that the general assembly may not in the exercise of its general 
legislative power impose any qualifications upon the exercise of the elective 
franchise other than those embodied in section 1 above quoted, or regulate the 
manner in which such franchises shall be exercised so as to conflict with the 
mandate of section 2 above qnoted. Yet the general assembly has undoubted 
.-liscretion in the matter of regulatin!; the exerdse of the legislative franchise so 
as to prevent its abuse. In so le~islating, however, the general assembly must 
not enact laws whif'h are unrea:;onahle, partial or which Jack uniformity. Monroe 
vs. Coli ins, 17 0. S., GG5; State ex rei. vs. Bode, 5fi 0. S., 229. 

The questions then for determination in connection with this specific bill are 
as follows: 

1. Does the hill seek to impose in effect an educational qualification what
ever may be its professed purpose? 
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2. Does the bill, under the guise of regulating the mode of the exercise of 
the legislative franchise, impose conditions ·thereon which are not uniform and 
impartial in effect as to all electors? 

With respect to the first of these questions. the answer must, in my judg
ment, be in the negative. It. would be just as reasonable to say that the present 
Australian ballot law, which ]lrovides for straight tickets, headed by party 
emblems, is unconstitutional because it restricts the illiterate elector to the 
'"straight ticket," as it would be to hold that this bill is unconstitutional be
cause it presents such an elector from voting for the candidates of a particular 
political party as snelL The supposed inference that the free choice of the 
elector is the same in both instances. 

As a matter of fact it is physically impossible to provide any method of 
voting which will not seem to discriminate in a sense against some particular 
class of voters. Thus if viva voce voting were permitted under the constitution, 
hlld the·· general assembly should choose to provide for the election of public 
officers by this method, it might. he objected thereto that dumb persons, possessing 
the qualifications of an elector could not exercise their franchise by this method. 
While this contention seems redir.ulous, it lias l.Jeen actually made. In the· same 
manner those who are crippled and those who are blind might be said to be dis
criminated against by the present laws which reqnire each elector to mark his 
ballot with a lead pencil. This is bnt another way of saying that the effect of a 
viva voce election law would be to add the qualification of audible speech to thos~ 
defined in the constitution, and that the effect of the present Australian ballot 
law would be to add to the constitutional qualifications that of ability to make 
the lead pencil mark required by st&.tute. 

As above suggested, such cJifficulties arc inherent in any scheme of voting 
which may be adopted IJY the general assembly, and especially inherent in the 
scheme 1·equired to be adopted by the constitution, viz., that of elections by 
ballot. The general assembly, however, has recognized these difficulties and has 
so safe-guarded the constitutional rights of qualified electors as to obviate all 
such objections. 

It is provided by section 5078, General Code, that: 

"Any elector who declares to the presiding judge of elections that 
he is unable to mark hi<; ballot by reason of blindness, paralysis, extreme 
old age or other physical infirmity, and such physical infirmity is ap
parent to the judge to be sufficient to incapacitate the voter from mark
ing his ballot properly, may, upon request receive the assistance in the 
marking thereof of the two judges of elections belonging to different po
litical parties, and they shall thereafter give no information in regard 
to the matter. * '' "' Sucl1 assistance shall not be rendered for any 
other cause u;hich the 'VOter may specify."' 

A close examination oi this section discloses that inability to rea.d is not 
such an infirmity as will justify the rendition of assistance thereunder. 

It follows, therefore, that nuder the present laws, even if the elector desires 
to vote other than a ~traight pa1·ty ticket, he must either be able to read the 
printed ballot or he must by an exercise of his memory, and upon an examina
tion of an unofficial ballot, fix in his mind the positions thereon of all the candi
dates for whom he desires to vote. The only difference then between the situa
tion which such a voter would find himself under existing laws and that in 
which such a voter would flnd himself under existing law an<l that in which he 
would find himself under the proposed law is that such a voter would be unable 
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to fix in his mind the positions upon the official ballot of the candidates for 
which he desired to vote. He would still be able to fix in his mind the appear
ance of the printed name of the persons for whom he desires to vote, and to do 
this would, it would seem, require the exercise of no more native mental ability, 
and certainly no more education than the only method now available to such 
an elector. Jn other words the proposed bill goes no further in the direction of 
requiring educational qualifications for electors desiring to vote for particular 
individuals or for partisan candidates than the existing law goes toward re
quiring such educational qualifications if electors desire to vote other than a 
straight ticket. 

In view then of the wide discretion which the general assembly undoubtedly 
has in the regulation of the exercise of the electoral franchise, I am of the 
opinion that so far as the first objertion above referred to is concerned, the 
bill is constitutional. 

All the foregoing discussion applies with equal force to the second of the 
above suggested objections. The bill requires in effect that each elector shall 
he obliged to single out from all the names on the special judicial ticket the 
names of the persons for whom he desires to vote, and this he may do through 
his ability to read or by any device of the memory which will enable him to fix 
in his mind the appearance of the printed name. To require all' electors to make 
this independent choice, and thus presumably to make it more difficult for an 
illiterate elector to do so than for one who can read, is certainly no more of a 
discrimination against such an illiterate elector than is afforded by the present 
ballot law. 

I have not, of course, consirtered other possible objections to the constitu
tionality of this law. I have, however, considered the only ones which have oc
curred to me. I have giver' the entire subject carefui consideration and am sat
isfied that there is no valid constitutional objection to the bill. 

6S. 

Yours very truly, 
TDIOTIIY S. HOGAN, 

.Attorney General. 

CONSTITUTIONALITY OF AC'l' FOR APPOINTMENT OF TEACHERS-PER 
:\!ANENT APPOINTMRNT AFTER SIX YEARS SERVICE-PROVINCE OF 
COURTS, OF ATTORNEY GENERAL AND OF LEGISLATURE-PUBLIC 
BENEFIT. 

The que.~tion uf the constitutionality ot an act being for the courts and it 
being the cust01n of the attorney general to 1cithhold judgment except in cases of 
?t~anifest clearness, it is simply stated in the 1cay of suggestion that in amending 
section 7691, General Corle, relating to the appointment of teachers in the pub
lic schools, the question shouhl lle borne in ?tl ind whether such act, in making a 
teacher's position permanent after si:r vears service, "promotes the efficiency of 
the schools" as stipulated in article Vi. section 2 of the constitution of Ohio. 

'l'he questions also figt•re as to whether such provision conflicts with the 
1·igllt of the school boar.Zs to contrcrct for teachers' services, and whether such 
act 1coulcl be contrary to the best interests of the public. 

CoLr)IBt's, Ouro, January 25, 1911. 

IIox. Joux H. BROWUEH. House nf Ue],resentatives, Columbus, Ohio. 
Dt:Ait Sm:-I &m requesterl for an opinion regarding the constitutionality of 
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House Bill No. 42, being an act to amend section 7691 of the General Code of . 
Ohio, relating to the appointment of teachers in the public schools. 

The question as to whether this act is constitutional or not depends upon 
the following paragraph, to-wit: 

"except that when a person has served as a teacher in the public 
school!:! in the same school district for six years his next appointment 
shall be permanent, such. teacher heing removable only under and in ac
cordance with section 7701 of the General Code." 

It is not within the province of this department, nor would it be proper for 
me to pronounce proposed acts, which have been introduced but which have not 
passed either house of the legislature, constitutional or unconstitutional. This 
is exclusively the provinceJ of the courts; and the rule is that acts of the legis
lature will only be pronounced unconstitutional when it clearly appears that 
they are so, but as you have requeste-d an opinion, I can simply indicate my 
views on this matter. 

Under the constitution it is the duty of the legislature to provide by suit
able laws for the government of the SPhools, and the legislature has placed the 
management of the public SP.hools exclusively under the control of directors, 
trustees and boards of education. 

Section 2 of article VI of the constitution provides: 

- "The general assembly shall make such provision by taxation, or 
otherwise, as, with the income arising from the school trust fund, will 
secure a thorough and efficient system of common schools throughout 
the state; but no religious 01' other sect, or sects, shall ever have any 
exclusive right to, or control of, any part of the school funds of this 
state." 

It will be noted that under this section the general assembly shall make 
such provisions as will secure a thorough and efficient system of common schools 
throughout the state. Now the question would arise under the proposed bill, 
whether such an enactment as this would tend to promote the efficiency of the 
schools? If it does not do so, the act. would probably be unconstitutional. It 
would be opening the door wide to make an absolute provision of this nature 
under which a person, no matter what his qualifications might be, if he had 
taught in the same school district for six years, would, solely on account of the 
fact that he had served for that period. he permanently employed. 'rhe word 
•·permanent," of course, would mean for the balance of his or her life, or until 
removed under section 7701. of the General Code. This section is directly con
trary to the provisions of the school laws relative to granting time certificates, 
and might be held to obviate them. 

Another question that arises is whether such a provision does not conflict 
with the right of school boards to contract with teachers; that is after the 
teacher has served six years under this act, all school boards after he became 
eligible to the permanent employment, woulrl have no power to employ or not em
ploy such teacher. 

The question also arises as to whether such an act would be contrary to the 
best interests of the public. 

However, under the constitution the legislature is vested with the power and 
duty of making the laws under which the schools shall be operated and gov-
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Prned, and it is a question for the legislature, and in the first instance solely 
for it, to decidP what lav. R shall he passed. 

YonrR very truly, 

A 98. 

Tn1oTHY S. HooAx, 
Attorney General. 

APPROPRIATION LAW-CLAL\1-WHJ<JN A :\lA.TORITY AND WHEN A TWO
THIRDS VOTE ~ECESSARY-PHOVISJON BY PRE·EXTSTING LAW. 

If an af'i rnakill!' an approp,-ialinn IIPal.~ u:ith "a daim. the su/Jject-rnatter 
of which has not IJeFn proritlerl for IJy pre-P.ristin{l !rue'' a ltco-thirds vote is 
.1eressary tu pass the ~m•11f'. If ot1wnrise. an avpropriatiun may be passell· by a 
majority vote. 

CoLL'~IBl'R. 0111o, February 4, 1911. 

Hox. CHAHLI•:s "\V. K~:~• PEL, Clerh: of House of Uep1·esentatives, Colum/JUS, Ohio. 
DE.\R Sm:-I have your inquiry of February 3ll, whieh is as follows: 

"\Vhat vote is reqnirPd for the passage of bills carrying an appro
priation?'' 

Section 9, article II, of 1.hP. Com:titntion provides that: 

"No law shall he passed in either house without the concurrence of 
a majority of all members electf~!l thereto." 

Se('tion 22 of article IT, is aR follows: 

1'No money shall be drawn from the treasury, except in pursuance 
of a specific ap]lropriation made by law; and no appropriation shall be 
made for a longer period than two years." 

Section 29 of article II, is as follows: 

"No extra compensation shall he· made to any officer, public agent, 
or contractor, after the service shall have heP.n rendered, or the contract 
entered into; nor shall any monel! lJe paid. on any claim. the subjert
matter of whit·h shall not have IJeen prnvillell for by pre-e:risting law. ml
less such compensation. o1· claim. be allou·ea by two-thirds of the mem
IJers electea to each l1ranf'h of the aeneral assembly." 

Now the test to be applied to each hill provii\ing for an appropriation to as
('Crtain whether or not it requires a two-thirds vote of the members elected to 
ea<-11 branch of thf> general assembly is. first, is the appropriation in fact a claim. 
antl, second, if it is a claim. has thn suhject-matter of such daim been provided 
for hy a pre·•~Xi3ting law? Tf it is not a elaim. it only rf'quir€s a majority vote. 

If it is in fad a claim, and yPt has been provider! for hy pre-existing law, 
still it only requires a. majority vote. But if it is in fact a elaim and has not 
!wen provi<lerl for hy pre-f>xisting law, it will rPquirP for its passage the vote of 
two-thirds of the membP.rs E>ledf>d to Pach branch of the general assembly. 

Yours truly, 
Tn!OTHY S. HooAx. 

Attorney General. 
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108. 

ACT PROVIDING FOR ELECTION OF MEMBERS OF CONSTITUTIONAL 
CONVENTION- CONSTITUTIONALITY-- SI:'IIILAR TO NON-PARTISAN 
.JUDICIARY ACT- CONSTITUTIONAL REQUIRE:\IENT FOR REGULA
TIONS SIMILAR TO THOSE APPLIED TO ELECTION OF REPRESENTA
TIVES . 

.'!ection 7 of Senate Bill No. 15, providia.Q (o1· election to ancl assembling of 
a constitution is in fonn, sub8tantially similar to the recently pass~cl non-partisan 
iucliciary bill anrl its constitutionalit:v is sllJJportcrl by the 1·easons give1~ in an 
opinion, 1cith re{e1·ence to the similar act. 

Article XVI. section 2, of the constitution. J)rovirling that members shall be 
chosen in the same rnanner as mern/Jcrs. of the house of representatives, refers 
only to those regulations npo11 the election of such members as are made in other 
~er:tions of the eonstit1ttion itself anrl floes not 1·eter to regulations established 
'•:u legislative act. 'l'herr! is. therefore. no appm·ent constitutional objection to the 
llill under wnsideration. 

CoJ.U~l Bus. Oil ln. February 10, 1911. 

Hox. WJLLlAlll H. GnEE:-.:, Oh·io Senate, Volum.lms. Ohio. 
DEAH Snc-You have asked me to state my opinion as to the constitutionality 

of section 7 of Senate Bill No. 15, l.Jeing a bill '"l'o provide for the election to, 
.and assembling of a eonvent.ion to revise, alter o1· amend the constitution of the 
state of Ohio." 

Said section 7 is in form snhstantially identical with the corresponding pro
vision of what is lmown as the non-partisan judiciary bill recently passed by 
the senate. I was asked to express my opinion. as to its constitutionality in that 
hill, and my opinion 1hen was, and still is, that the same is constitutional. As 
the supreme court sairl in the case of State ex rei. vs. Bowman, 55 0. S., 229, 
per Burket, J.: 

"No form of ballot is prescribed by the constitution, and therefore 
the general assembly is free to adopt such form as in its judgment shall 
be for the best interest;; of the state. * * * 

"It is argued that the voters have the right to have the names appear 
11JlOn both 'partisan' ballots so that they may more easily vote for the 
candidates of their choice. No legislature and no court can !mow in ad
vance how the electors desire to vote, and if an opportunity is given 
them to vote for the candidates of their choice by placing the names 
once in plain print upon the ballots, it is all that can in fairness be re
'JUired. The ballot ;s the same tor all and gives equaL protection and 
benefit to all. There is no discrimination against or in favor of any one; 
anrl if any inequality arises, it arises, not from any inequality caused by 
the statute, but by rea;:;on of inequalities in the persons of the voters, 
and such inequalities are unavoidable. 

"But grant * * "' that some voters may be somewhat incon
venienced by reason of the name of each canrlirlate appearing but once 
upon the ballot, yet such vot<:>rs are not thereby deprived of any protec
tion or benefit. in casting their ballot. The inconvenience is only that 
which is experienced by any one who votes other than a straight ticket." 

It will be noted that rhis case fully supports the conclusions which I ex
pressed in the opinion above referred to, viz.: That a ballot law requiring a non-
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partisan and separate ballot, does not in law, and under the constitution, dis
eriminate against any class of \"Oters, and does not amount to the imposition of 
nn educational qualification for the exercise of the electoral suffrage. So far 
then as this aspect of the case is concerned it is my opinion that section 7 of 
Renate Bill No. 15 does not conflict with the constitution. 

The most serious question is presented by a consideration of article XVI, 
section 2, of the constitution, nnrler which Senate Bill No. 15 is presented, and 
will, if at all, lJe enacted. Sai<l section 2 provides in part: 

"'Whenever two-thirrls of the members elected to each branch of the 
generai assembly shall think it necessary to call a convention to revise, 
amend or change this constitution, they shall recommend to the electors 
to vote "' * * for or against a convention: and if a majority of all 
the electors * * " shall have voted for a convention the general as
sembly shall, at their n<"'xt session, provide by law, for calling the same. 
The convenrion shall consist of as many members as the house of repre
sentatives zcho slwll be chosen in the same manner " " *" 

What is the meaning of the italicized portion of the above quoted section? 
So far as the que.:;tion now under consirleration is concerned there are but two 
possible and antithetical meanings, viz: 

1. D!.'legates to the convention must be elected in the same manner as rep
resentatives are required by law, at the time of the convention, to be elected. 

" Delegates to the convention are to be elected in the same manner as 
representatives are required by the constitution to be elected. 

Under the first mE>aning, the general assembly would be without power to 
legislate especially concerning the manner of the election of delegates to the 
eon vent ion; that. is to say, the general assembly could merely provide by law 
for calling the convention and for the time of its meeting, etc., but may riot 
make any provisions of Jaw for the manner of election delegates. Such manner 
uf electing delegates would he the manner that at the time was prescribed by 
law, for electing representatives. 

I believe it to be true that constitutions, like other written instruments, are 
to be construed by themselves so far as possible, and that, wherever in a con
stitution there is an adoption, in one provision, by reference of another pro
vision, such adopted provision will be held to be the appropriate provision of 
the constitution itself; so here, the words "same manner a,; members of the 
house of representatives (are chosen)" must refer to and adopt by reference 
some oth€r provision. It might adopt the provision of the constitution if there 
were any such provision. or, it might arlopt the provisions of law which might 
be in force whenever the necessity of applying the section might arise. ,If then, 
there are any sut::h sections of the constitution which could be adopted they, in 
my judgment, would be preferred. 

Before seekinp, for such other provisions of the constitution, however, let it 
he observed that section 2 does not provirle for the election of delegates. Section 
:l of article XVI, which provides for the submission of a similar question to the 
electors every twentieth year, authorizes the general assembly to "provide, by 
law, for the election of deiPgates, and the assembling of such convention as is 
provided in the preceding section.'' The prereding section does not authorize the 
gpneral assembly clireetly to provide for thP. election of delegates, although this 
provision of !!ection 3 tPnds to throw some light upon the real meaning of section 
2. Section 2, however, merely requires that delegates shall be chosen in the 
samp manner as members of the house of representatives are chosen. If the 
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authority of the general assembly were, to provide how members of the coiiveii· 
iion were to be chosen merely, without limiting that power in any way, it might, 
with some force, be urged that the general assembly might lawfully provide for 
the calling of mass conventions or any method of choosing, other than what is 
familiarly known as an election. 
representatives "shall be elected 

Artkle II, section 2, however, provides that 
* * * by the electors of the respective 

counties," while ·article V, seetion l. prescribes who shall be electors, and article 
V, section 2, provides that all elections shall be by ballot. It will be seen, 
therefore, that the constitution itself imposes several limitations upon the man· 
ner in which representatives shall he chosen, they must be elected; such elec· 
tion must be by the electors; such election must be within 'the several counties, 
and such election must be hy ballot. It seems to me most reasonable to believe 
that the intention of section 2 of arLicle XVl is, that delegates to the constitu· 
tiona! convention shall be selecterl in such manner as the general assembly shall 
prescribe, except that such provisions of the constitution itself as define and 
limit the manner\ of eleNing representatives shall also apply to the manner of 
choosing such delegates. 

In my opinion, therefore, section 7 of Senate Bill No. 15 and related sections 
are constitutional. 

116. 

Very truly yours, 
TnfOTJ-lY S. HOGAN, 

Attorney General. 

VILLAGE COUNCIL-FILLING VACANCY BY "MAJORITY OF COUNCILMEN 
ELECTED" AND REMAINING QUALIFIED. 

When a vacancy occgr.~ in a village council, such vacancy, under section 
4237, General Code, may be fi.llerl /,y a -majority of the council electecl and re' 
maining qualified. 

February 13, 1911. 

Hox. 0. J. EvAxs, House of Representatives. Columbus, Ohio. 
DEAR Sm:-You have asked my opinion and construction of section 4236 of 

the General Code, and which is as follows: 

"When the office of councilman becomes vacant, the vacancy shall 
be filled by election by council for the unexpired term. If council fail 
within thirty days to fill !'mch vacancy, the mayor shall fill it by appoint· 
ment.'' 

And of section 4237 of the General·Code, which is as follows: 

"Council shall be the judge of the election and qualification of its 
membf.'rs. A majority of all the members elected shall be a quorum to 
do business, but a less numher may adjourn from day to day and compel 
attendance of absent members in such manner and under such penalties 
us are prescribed hy ordinance. The council shall provide rules for the 
manner of calling special meetings.", 

relative to the following situation, to-wit: 
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That in a certain village council being compo~ed of six members who had 
been duly elected one of the members died, or removed from the town, thereby 
a vacancy is caused in the office of councilman, and you wish to know whether 
the vote of the three of the remaining fiye members of council would be suf
ficient to elect a councilman to fill the vacancy; or whether it would take the 
vote of four, to-wit: A majority of the members originally elected. 

This question bas practically been decided by the supreme court of Ohio in 
the case of The State of Ohio ex rel. vs. Orr found in 61 0. S., 384. This case 
n.fter defining what creates a vacancy, iV the third paragraph of the syllabus 
holds: 

"vVhere there is such a varancy, a quot:t1m will consist of a majority 
of all the members elected and remaining qualified." 

In this case the council consisted of ten members, one of whom removed, 
thereby creating a vacancy; anrl at the next meeting five councilmen were pres
ent and organized the council and elected a president and the court held (page 
385): 

"After such removal and failure to fill the vacancy, the council 
~onsisted of only nine rnemhers, only that number having been elected. 
Section 1675, Revised Statutes, provides that 'a majority of all the mem
bers eleeted shall constitute a quorum for the transaction of busi
ness.' 

"Five being a majority of nine, it follows that -a quorum was pres
ent., and that Mr. Orr was elP.cterl president of the council by a majority 
of all the members elected to the council, and that his election was there
fore valid." 

So section 4237 provides: 

"A m'ajority of all the members elected shall be a quorum to do 
business," 

and, therefore, in the situation you rHer to three would be a majority of five, 
and, therefore, three votes only would be necessary to elect a councilman to fill 
the vacancy. 

Therefore, it is my opinion that in eal"e a vacancy exists in council a quorum 
will consist of a majority "of all the members elected and remaining qualified;" 
in this case the majority would bP three, and the mayor would have no authority 
to fill the vacancy by appointment unless council failed to exercise its pre
rogative within the thirty days prescribed by sections 4236. 

124. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

NO POWER IN BOARD OF PUBLIC WORKS TO SELL LANDS WITHIN 
CANAL LINES-BRIDGE ON OHIO CANAL AT MASSILLON-ABUTMENT 
ON BER:\lE SIDE OF CANAL. 

The board of public ll'iJI"k·s has no authorifu to surrender any property with
in ll1e rannllines, anr1 t11eretore woulcl not have authority to permit the Massillon 
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bridge to have its 'I1'Win abutment upon the berme side of the canal, Such author
ity must come front the legislature. 

CoLu:~mes, Onw, February 20, 1911. 

Hox. BERXARll BET.L, House of Representatives. Columbus, Ohio. 

DEAR Sm:-In reference to the jurisdiction of the board of public works to 
grant pP.rmission io the commissioners of Stark county, Ohio, to occupy canal 
land for the purpurse of constructing a bridge across the Ohio canal at Main 
street in the city of i\'Iassillon, I beg to submit herewith copy of the opinion of 
.<\ssistant Attorney General Miller upon the subject, dated August 29, 1910, and 
the opinion of Mr. Follett, special counsel in my office, supplementary thereto, 
dated February 20, 1911. 

I concur fully in Mr. Follett's conclusion. This after a very careful exam
ination. My opinion is, as stated by Mr. Follett, that the board of public works 
does not have authority to surrender any of the property embraced within the 
canal lines, and, therefore, would not have authority to permit the bridge in 
question to have its main abutment upon the berme side of the canal, but that 
such authority would have to come from tile legislature. 

178. 

Yours very truly, 
THIOTHY S. HOGAN, 

Attorney General. 

CORRUPT PRACTICE ACT-EXAMINATION AND CONSTRUCTION-CIVIL 
AND CRIMINAL PROVISIONS. 

A construction of the conternplate(l corrupt practice act (Amended House 
Bill No. 250) presents a possible inconsistency in the seeming modification of 
the criminal provision by the requirement of tluJ element of wilfullness in the 
11rot•ision tor ci·vil process. 

CoLu,rnus, OHIO, March 13, 1911. 

Hox. B. F. KDIIlLE. House of Representatives. Columbus, Ohio. 
DEAH Sm:-I have examined Amended House Bill No. 200, entitled "A bill 

to prevent corrupt practices at elections," and in particular, the inter-relation 
of sections 2, 13, 14 to 21 inclusive, and 31 thereof. The particular questions 
which I have considered are as follow:;<: 

"1. What are the penalties prescribed by section 2 of the act for 
failing to file a statement of election expenses? 

"2. What is the effect of the provisiom of section 21 requiring an 
investigation by the grand jury, in view of the provisions of sections , 
14 to 20 inclusive?" 

Section 2 of the act makes it the duty of candidates voted for at any election 
or primary election to file a certain statement of election expenses and contri
butions. Section 13 provides that "any persons who shall violate any of the 
provisions of this act shall be held to be guilty of a corrupt practice." Section 
31 provides that "any person convicted of a corrupt practice * "' * shall be 
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fined." Upon consideration of these three sectionR I am of the opinion that, if 
enacted into law, they would mal\e it an offense to fail to file a statement show· 
ing a detail of expem,es and contributions. 

Sections 14 to 20 inclusive, provide for the filing of a petition in case state· 
ments or accounts have not been filed by persons whose duty it is to file the 
r:.ame. or that statements and accounts actually filed are false or incomplete, in 
courts of common pleas, probate courts and courts of insolvency, and for the 
summary hearing of certaiu issues to be raised by such petition, as follows: 

1. The duty of the person in question to file a statement. 
2. Whether a statement has been filed. 
3. Whether the statement filed is false or incomplete. 
4. Whether the failure to file a correet statement is wilful and intentional. 
Section 21 provides that any of sur.h courts in which such proceedings are 

brought may render jurlgnH·nt requiring the filing of a statement or amendment 
1 hereto within ten days, on penalty of contempt of court, but that, if the court 
is satisfied that the failure to filE' a cnrrect statement is due to a wilful intent 
to defeat the provisions of the act, the court shall in addition transmit a copy 
of its decision to the prosecuting attorney for presentation to the grand jury. 

It is apparent from the related sections already cited, and from section 25 
of the act, that the procedure outlined in sections 14 to 21 inclusive, is civil in 
its nature, designed to entorce compliance with the law rather than to punish 
for violation of it. While this procedure is decidedly novel I know of no con· 
st.itutional objection to it. 

I !mow of no objection to the method outlined in section 21, that, while the 
findings of a court in such a civil proceeding- are in a certain event· to be trans· 
mittcd to the grand jury. there if! nothing in the section whi!:h attempts to in
vade the province of the grand jury in any way. 

There is one diflkulty which has occurred to me in the examination of this 
bill, however. As above stated, sections 2, 13 and 31 read together, make any 
violation of the requirement that a full and correct expense account be filed, a 
misdemeanor. under section ~1. however, the court in a civil case, while satis
fied thaL a full and corre<:t act::ount has not been filed, is not to transmit its find
ing to the grand jury, unless satisfied that the failure to file such account was 
wilful, and with intent to dPfmt the provisions of the act. This sentence of 
section 21 then, could have one of two possible effects. That is to say, it might 
be construed as modifying by implieation. the general 11rovision of section 13, 
so that a person could not be fonnll guilty of a corrupt practice on account of 
failing to file a correct statement unless such failure was wilful. Again, the 
result of this sentence might he that, whi!P a person might be prosecuted and 
convicted of a corrupt pr'ldicc throug-h fnilure to file a correct statement re
gardless of the wilfulness of such failure, yet, the matter could not be brought 
to the attention of the g-rand jury in the manner outlined by section 21, unless 
his offense was wilful. I am inr.lined to donbt the valirlity of the first of these 
1 wo possible constructions for the rea.son that the law leaves something to be 
desired in this particular. 

Very truly yours, 
TI::~ro·rrrY s. HooAx, 

Attorney General. 
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217. 

CORONER AND INFIRMARY PHYSICIAN-EFFECT OF RE::\IOVAL OF 
EITHER FRO::\'I COUNTY. 

The removal of a eoroner from the county creates a vacancy in the office. 
A ph1Jsician employecl as infirmary physician orrupies such position only by 
1•irtue of contract, h01cever, ani his rem011al does· not affect his position. 

CoLu~rnus, OHIO, April 10, 1911. 

Hox . .Jonx C. CooPEH, Hou.~c of Representatives, Oolwmbus, Ohio. 
DEAR Sw:-You have handed to me copy of the opinion of Hon. U. G. Den

;nan to the bureau of inspection and supervision of public offices, holding in 
effect. that if a person occupying the office of coroner of a county removes from 
the county and becomes a resident of another county, such removal creates a 
vacancy in the office, and that if the same person is employed by the infirmary 
directors as infirmary physician. his removal from the county forfeits his em
ployment. You have also handed me copy of a Jetter addressed to you by George 
T. Farrell, attorney-at-law, Lisbon, Ohio, in which Mr. Farrell questions the cor
rectness of my predecessors ruling on the second of the two points above re
cited. You ask me to consider this question anti you furnish me an opinion 
thereon. 

I have carefully considered _the opinion of my predecessor on the second 
point above referred to and I have concluded that it is incorrect. The authority 
of the infirmary directors to employ a physician is found in section 2522, General 
Code, under the broad grant of power "to make all contracts and purchases nec
essary fol' the county infirmary." There is no such office as that of infirmary 
physician, and the relation between such a physician and the directors is purely 
contractu·aJ. There is no requirement that such a physician be a resident of the 
county, and I lmow of no public policy such as that referred to in the opinion 
in question, which would require that such a physician be a resident of the 
county in which the infirm~ry is located. 

For all the foregoing reasons I am of the opinion that the removal of a 
person employed as infirmary physician, from the county in which the infirmary 
is located does not operate as a recision of his contract, nor otherwise terminate 
his rights thereunder. 

There might be some question as to whether or not the infirmary directors 
~mder such fact might lawfully elect to regai·rJ the contract as terminated and 
refuse to permit the physician to perform services further thereunder, and to 
compensate him for services that he might voluntarily perform. The facts which 
:!\1r. Farrell's letter discloses, l1owever, are in effect that the infirmary directors 
did not regard the removal of the physician as ground for a recision of the 
eontract on their part, and that they hoth permitted him to render his services 
at the infirmary and caused him to be paid for such services. Under these cir
cumstances I am clearly of the opinion that the amount paid to such physician 
may not be recovered from him. 

Very truly yours, 
TIMOTHY S. HOGAN, 

4-ttorney General, 
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218. 

BOILER INSPECTIOX-STATE PROVISION NOT INCONSISTEXT WITH 
:\Jl:NICIPAL POWERS--:\lt:NICIPAL POWERS NOT REPEALED. 

Section 3650, General Code, giving municipalities the power to provide for 
the regulation uf steam boilers. ana stea,n boiler plants for the purpose of abat· 
ill{/ 5mol•e ill!isances. is 110t affected in any tcay by House Bill No. 248, provid
ing {01· state inspection of steam !Juilers, for the reason that the powers con· 
;crrcll uu municiprtlities are in no tcise inconsistent therewith. 

April 12, 1911. 

Hox. M. D. FRAZIER, Senate Chamber, Columbus, Ohio. 
Dt:.\H SIR:-I have your favor inclosing copy of Senate Bill No. 32 and House 

Bill No. 248. House Bill No. 248 provides for the inspection of steam boilers and 
crPates a department to be known a~ the board of boiler rules. Without quot
ing the bill in full, on account of its great length, it provides for such inspec
tion and regulation on behalf of the state as to insure safety in operating steam 
\Joi!Prs. Senate Bill No. 32 is to amend section 3650 o~ the General Code and 
giv<>s municipalitiPs power to provide by resolution: 

"To cause any nuisance to be abated, to prosecute in any court of 
competent jurisdiction any person or persons who shall create, continue, 
contribute, to or suffer such nuisance to exist; to regulate and prevent 
the emission of dense smc•ke, to prohibit the careless or negligent emis
sion of ,Jense sm0ke from locomotfve engines; to declare each of the 
foregoing acts a nuisance, and to prescribe and enforce regulations for 
the prevention thereof; to prevent injury and annoyance from the same, 
to regulate and prohibit the use of steam whistles, and to provide tor the 
regulation of the installation and inspection of steam boilers and steam 
!Jo·iler plants." 

Your question is in britlf whether if thP municipality provided by ordinance 
for the proper inspection and regulation of steam boiler and steam boiler plants 
located within the municipality for the purpose of determining whether a smoke 
nuisance was being committed and to abate the same, and for the proper inspec
tion of boilers that are about to be installed in such municipality for the pur
pose of determining whether such boilers will or will not create a smoke 
nuisance, and consequently to forbid the installation o~ such boilers in case it 
would create a smoke nuisance, would be void on account of the provisions of 
section 25 of House Bill No. 248, which provides that: 

"All acts and parts of acts in conftict or inconsistent with this act 
or its purposes are hereby repealed." 

As before stated, the primary and practically sole purpose of House Bill No: 
248 is to provide in an efficient manner for the insurance and safety in the 
operation of steam boilers, and there is nothing in said act that is in conftict 
with the power of the municipality to in<;pect and regulate steam boilers for 
the purpose of regulating and preventing the ignition of dense smoke, such 
inspection and regulation would he in addition to and independent of the pur
posE's expressed by said House Bill No. 248, and so long as such' ordinance was 

2-A. G. 
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intended for and provided solely for the inspection and regulation of steam boil
ers so as to prevent what is commonly known as smoke nuisance, it would not 
he void as bein~ in conltict with the provisions and purpose of House Bill No. 
248. 

220. 

Yours truly, 
TniOTHY S. HOGAX, 

Attorney General. 

STATE LIABILITY BOARD OF AWARDS ACT- CONSTITUTIONALITY
POLICE] POWER- CLASS LEGISLATION- "TRIAL BY .JURY"- OPEN 
COURTS- "OUSTING OF COURTS"- "DUE PROCESS OF LAW"- "EM· 
PLOYERS OF LABOR'"-PENALTY--CLASSlF'ICATION OF EMPLOYES 
AND EMPLOYERS. 

'l'he validity of an at't is to be !letermineu, not 11.pon principles of, abstract 
justice lmt ttpon the constructirm of constitutional vrovisions. 

As it is well settle(/ that parties may 1.0aive right of trial by jury and as 
the bill in question per·mits the parties to elect whether or not they will accept 
its terms and thereby implierHy waive such right, there is no conflict with the 
Ohio constitutional P1"01iision providing tor the inviolability of such) right. 

With reference to the Ohio constitutional provision that "all courts shall be 
open"' and that all persons shall have remedy by "'due cottrsd of law·• it is well 
settled that part.ies may refer a displtte as to rights· or liabilities to a board or· 
tribtmal but may not stipulate that such determination shall be final and ther·eby 
oust the courts from power to review. As the ef{ect of the bill, therefore, is to 
make the board in the (irst vloce the nltimate ju!lge of certain preliminary ques
tions (e. g.) First. is the applicant an ernploye tor whom a premium has been 
pai!l! Secon!l, !lid the injur1J talce vlace i1' the cottrse of employment? Thir!l, 
1Va.sl, !the injury self-inflicted! It is suggeste(/ that bill be remedied so as to pr·o
vi!le for a review of such facts ttpon appeal to t11e courts. 

The constitutional requirements pruviaing tor "the guarantee to citizens of 
P.ach state of all privileges and immunities of eiti.zens in the several states," the 
prohibition of abri!lgerneat of prir,ileges and immunities of citizens of the United 
States"' or the !lenial of '·the equal ]JTotection of the laws·• are all directed 
against "special or class legisla,tion." It is well settled in this connection that 
their li-mitations q:ten!l on 111 to unreasonable ancl arbitrary classification and 
that the legislature is given a wide discretion in establishing, under the police 
power, restrictions ancl regulations 1chich affect equally the members of a special 
class or- category, whose indi'liirlual co1ulitions make .mch regulations uniformly 
justifiable. 

Under· this principle, the classifi.cation of the bill in question of employers 
into paying an!l non-paying. giving them the right of election in this connec
tion, is not objectionable. Lis the same privilege of election is extended to em
ployes, although their only alternative is tv seek worlc elsewhere, the classifica
tion of employes is also not oiJjectionable. 

Difficulty is presented by reason of the fact that employers are generally 
classified as "ernployeTs of labor" while employes are not classified- as "labor ·em
ployes." It is therefore suggested that the words "of labor" be either omitted in 
connection with employe;·s or al)plie!l equally to employes. 

With respect _to the fourteenth amen!lment of the constitution of the Unite!l 
States prohibiting a !leprivation of property without due process of law, the tact 
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that tile /Jill permits the employer to pay into tlte fund in IJelwlf of all employes. 
rt/1(/ ,TJPnn its the c,nployes ,to enter into tile r·untrar·t only as a mass and subject 
to tile first r·hoii'P i•f thp e111 plo!}cr. rloPs ;wt in vietc of lite privileges of elections 
.-on{errrrl. present dil/kully •wrtlly of sPriolls t'UilSirleration. Gnfler the same con
stitutio,wl prorisiOtl the tal<ing a•cay of the common la~c defense. of assumption 
rJf 1'isl.:. fellou; sernwt n•le. and contributory negligence. is 1c-ithin the scope of 
a proper e.rercise of the police potcer. and it seems that such exercise may be 
IJllsell upon any sllbstantial public use or benefit. helfl in t•ietc. 

The tact that the bill r!oes not expressly declare within its terms, the tact 
tltat it is an e.rercise of thr. police ]Jower is not objectionable. 

'l'l!f' far·t that the z,m in the altern~tives presenterl seems to provide a pen
alty for those wlw rio not arce]Jt its provisions is also not derogatory. 

CoLl::\IIWS, Onw, April 12, 1911. 

flox. RAY:\IoXn R.\'f'LIH', Honse of Hepresentatives. Columbus, Ohio. 
DEAl: Sue- The spec·ial committeP. of the house of representatives to which 

was referred Senate Bill No. 127, entitled, ''A bill to create a state insurance 
fund for the benefit of injured am\ the dependents of killed employes and to 
pmvide for the administmtion of ~ur:h fund by a state liability board of awards," 
has, through yon. requested my opinion as to the validity of the bill in question, 
lf enacted into a law by the general assembly, with certain amendments thereto. 
My consideration of the entire biil is not invited, but my attention is par
ticularly directed to the provisions of certain sections thereof. In order, how
Pver, to present my views in orderly fashion, it is necessary for me to set forth 
herein the general seheme of the bill as well as to quote from the particular 
provisions in question. 

The bill creates a liability board or awards and a state insurance fund to be 
administered and <iisbursed by Raid hoard. Said insurance fund is to be derived 
f1·om premiums paid thereto by "employers of labor" and their employes, and 
is to be disbursed in accordance with the rules to be adopted by the board to 
injured employes of employers who· l1ave paid the premium and to the de
pendent<> of Knch employes in case of accidental death. 

The bill is aptly described as "a worl,man's compensation bill," but as a 
part of the scheme of lr:g-iRiation embodied in it, sweeping changes are made in 
the existing iaws with rPspect to the liability of such employers. The sections 
whi<'h it is proposf-d to insert in the bill are in part as follows: 

"Any employer of lahor who shall pay into the state insurance fund 
the premiums provided by this act shall not be liable to respond in dam
ages at common law or by statute save as hereinafter provided, for in
juries or death of any SUC'h employe during the period covered by such 
premiums, provided the injured employe has remained in his service 
with notice that his employer has p..1id into the state insurance fund the 
premium provided by this act; the continuation in· the service of such 
employer with such notice shall be deemed a waiver by the employe of 
hi~ right of action as aforesaid. « " "' 

"For the purpose of creating the state immrance fund * ,. * 
each employer and his employeR shall pay on or before January 1, 1912, 
Rnd semi-annual!)' thereafter, the premiums of liability risks in the 
class of employment as may be determined and published by the liability 
board of awards. " " "' The said employers for themselves and their 
Pmployes shall mal.2 said paym('nts to the state treasurer of Ohio 
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* "' * in the following proportions, to-wit: .ninety per cent. of the 
]lremium shall be paid by the employer and ten per cent. of the premium 
by the employes. Each employer is authorized to deduct from the pay 
roll of his employes ten per cent. of said premium for any premium 
period and to apportion the same in proportion to the pay roll of each 
employe. 

* * * * 

"The re~eipt of benefits or compensation from the fund shall operate 
to bar st1ch injurerl employe or his legal representatives from all right 
of recovery against or from the P.mployer of :mch injured employe. 

"All employers of labor who shall not pay. into the sm.te insur
ance fund the premimns provirleLl by this act, shall be liable to their 
employes for damages suffered by rea;;on of personal injury sustained 
in the course of employment caused by the wrongful act, neglect or de
fault of the employer or any of lhe employer's officers, agents or em· 
ployes, and al3o to the per~onal representatives of such employe if death 
results from such injn;-ies, and in such action the defendant shall not 
avail himself of the following common law defenses: 

"The defense of the fellow servant rule, the defense of the assump
tion of risli, or the defense of contributory negligence. 

"But where a personal injury is suffered by an-employe or when 
death results to an employe from a personal injury while in the em
ploy of an employer in the course of employment. and such employer has 
paid into the state insurance fund the premium provided for in this 
act, and in case sueh injury has arisen from the malicious or wilful act 
of such ~mployer or from the failure of such employer or any of such 
employer's office~s or agents to comply wtih any municipal ordinance 
or lawful order of any duly authorized offi<:er, or any statute regulating 
the health, comfort, life or safety of employes, then in such event, noth
ing in this act contamed shall affect the civil liability of such employer, 
but such injurerl employe or his legal representatives, in case death re
sults from the injury· may, at. his O]'tion, either ~!aim compensation 
under this act or institute proceedii1gs in the courts for his damage on 
account of such injury, and such employer shall not be liable for any 
injury to any employe except as provided in this section. In case of an 
election to sue as provirled in this section, the defendant shall be en
titled to all dcfensel3 under the law without regard to the provisions of 
this act." 

Analyzing the foregoing, it appears that the scheme of the bill, in brief, is 
as follows: 

A plan of insurance is provided as a substitute for the enforcement of per· 
sonal injury claims by actions at law. Such plan, however, is not a complete 
substitute, but may be adopted or rejected -it is not compulsory. The election 
to adopt the plan is th'at of the employer in the first instance; he must choose 
whether or not he will pay into the state insurance fund and thus escape com
mon law and statutory liability in a large number of cases, and thereupon must 
notify his employes. They are given the choice of permitting him to deduct 
from their wages for their portion of the premiums or leaving his employment; 
they cannot, while remaining in his employment, in any way object to his adop· 
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lion of the scheme. But if they do remain, they not only must permit him to 
•.vithhold from their wages the amount of the premium chargeable to them but 
they are also deemed therety tn waive certain rights of action. 

Should the employer choose not to sunscribe to the plan, he thereby for· 
feits, in a sense, his right to interpo<;f' in an action for personal injury or wrong
ful death of any of his emp!oyrs certain ilefenses. Jt would seem that the opera
tion of the bill in this respect might aptly be termed a forfeiture, inasmuch as 
the bill does not repeal other statute'S provirling for such defenses, nor does it 
affect the common law m these res)lects, except as to the persons directly af· 
fected. 

-It seems also that the bill does not in terms com;titute a complete revision 
of the common and statutory law pertaining to employers' liability. The natural 
inference from its provisions is, that it is intender! that a certain class of em· 
players and employes shall be affected by its provisions, and that as to all other 
persons bearing this relation to each other, the rules pertaining to the existence 
and enforcement of rights of action for personal injuries ard wrongful death 
:;hall be preserver! intact. If this were not the intention of the bill there would 
be no reason for the repeated reference therein to "the rights of action and 
defenses existing at common law and unrler statutes." 

The validity of this proposed legislation must _be measurer! by the following 
constitutional provisions: 

"Article I, section 10, constitution of the United States. No state 
shall * * * pass any * * * law impairing the obligation of 
contracts. * >:< * 

"Article IV, section 2, constitution of the United States. The citi· 
zenH of each state shall be en tilled to all privileges and immunities of 
citizens in the several .;;tates. 

"Fourteenth amendment to the eonstitntion of the United States. 
Sef'tion 1. * * * No state shall mal;e or enforce any raw which shall 
abridge the privileges or immunities of citizens of the United States; 
nor shall any state t!eprive any person of life, liberty. or property with· 
out due process of law; nor rleny to any person within its jurisdiction 
the equal protection of the laws. 

"Article I, sP.ction 2, f'Onstitution of Ohio. All political power is in
herent in the people. Government is instituted for their equal protec· 
!ion and benetit, * "' * and no special privileges or immunities shall 
ever be granted, that. may not be altererl. revoked or repealed by the 
general assembly. 

"Article I, seclion fi, constitution of Ohio. The right of trial by 
jury shall be inviolate. 

·'Article I, section 16, constitution of Ohio. All courts shall be 
open, and every person, for an injury rlone him in his lands, goods, per
son, or reputation, shall have ren1erly by due course of law; and justice 
administered without. denial or delay. 

"Article IT, section 28, constitution of Ohio. The ger:eral assembly 
shall have no power to pass retroaf'tive laws, or laws impairing the obli· 
galion of contracts;·• * * * 

I have included in the roregoing Patalogue of constitutional provisions, those 
relating to the impairment of contractual obligations, merely because I anti· 
r·ipated that some question as to the effer·t of the bill might be raised uvon this 
~round. The rule is, of f'ourse, that l:1ws of this sort are never construed so as 
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to affect subsisting contractual obligations. They are deemed prospective in 
the_ir operation and will not be permitted to he enforced in such a manner as 
to interfere ,with contractual rights that have already accrued. The validity of 
the bill as a whole is not to he challenged upon such grounds, but it could not 
be made operative to authorize an employer, for instance, to deduct from the 
11·agPs or salary of an employe, employed under a written or other express con
tract, in force at the time of the first premium paying period. I have called 
attention to this matter merely to point out the exact oper'ation of these con: 
stitutional provisions. · 

The list of constitutio11al provisions which I have quoted is, I am satisfied, 
a complete one. Unless the hill in question, if passed by the general assembly, 
will infringe on them it must he regarded as valid and constitutional. The prin
ciple is too well settled to require citations of authorities in support of it, that 
laws are not to be declared invalid because of their conflict with supposed nat
ural right or justice, or with the public policy which the common law has en·· 
forced. 

As was said by Burket, .T., in Probasco vs. Raine, 50 0. S. 378-390, "The 
validity of an act passed by the leg·islature must be tested' alone by 'the consti
tntion; and ihe courts have no right or power to nullify a statute upon the 
ground that it is against natural justice or public policy." It is obvious that 
some of the provisions above quoted. if applicable at all, tend to condemn the 
fundamental scheme of the bill. That is to say, the bill provides: that upon a 
certain choic·e being made !•y an employer and his employes, the latter are de
prived of recourse to the courts for the redress of certain injuries except in 
certain cases. If this is a violation of the constitutional provision that "All 
wurts shall be open," then, of course, this basic feature of the plan-the waiver 
of the right to sue-could not. he sustained. .Again, the redress of injuries of 
the sort contemplated by the bill was at common law effected through the inter
ventiorn of a jury which either party had a. right to demand. Undoubtedly the 
right to trial by jury in cases of this sort is one of the rights preserved by this 
section of the constit11tion. Unless this right may he waived in the manner pro
vided in the bill, the latter must be regarded as 11nronstitntional. 

Because these possible objections go to the fundamental principle of the 
hill, I deem it proper to consider first, the sections of the constitution upon 
which they are based. In so doing, l shall <'onsider that portion of the bill 
merely which deals with the effect of an election on the part of the employer 
to avail himself of the insurance features of the insurance plan, and shall, for 
the time, disregard the alternative provision of the hill which prescribes the 
effect of failure so to elect. 

Legislation precisely like that contemplated by the bill in question, is novel 
in the United States, and '50 far as I have been able to ascertain, the constitu
tionality of such legislation has not been passen upon under provisions like 
those now under con'lidcration. The only decision even remotely bearing upon 
the precise question at hand is the recent one of the supreme court of appeals 
of the state of New Yorl' in the case of Ives vs. The South Buffalo Railway Com
pany, decided :March 24, 1911. I have carefully examined the opinion of the 
court in this case and find that the cler.ision relates to a statute of the state of 
New York imposing absolute liability for injury in certain extraordinarily 
hazardous employments upon the employer, regardless of his election or choice 
in the matter, and without the intervention of any state insurance fund. (See 
Laws of New York, 1910, Chapter 674.) This portion of the New York law is to 
be distinguished from that passed at the same session of the legislature of that 
state. (Laws of New York, 1910, Chapter 3ii2, commencing with section 205 
thereof, page 646, Birdsaye, Cumming & Guilbert's Consolidated Laws of New 
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Yorli, Supplement 1!!10.) This anrJ. the related sections of the Xew York law 
provide an elective insurance sch€me similar to that of the bill now under con
.·icleratlon, and this portion of the New York law was not under review in the 
I ;·es ea8e. 

The law above describe'! and involvert in the decision in the ease above cited 
was therein held uncon:>titutional. The description of this law which I have 
given i:> not complete, out it is sufficient for the present purpose. There are 
some significant passages in the opinion, however, which I deem it worth while 
to quote in connection with the inquiry as to the validity of that section of the 
!Jill in f]Uestion which relates to the effect of the payment of a premium. Among 
others is the following: 

"Another objection ur;:\'crl ag-ainst the statute is that it violates sec
tion 2 of artide I of our state constitution which provides that 'the 
trial by jury in ali cases in which it has been heretofore used shall 
remain inviolate forever.' This objection is aimed at the provisions 
* * * of the statute, which relate to the ·scale of compensation' 
and 'settlement of disputes,' and has no reference to the fundamental 
question whether the attempt to impose upon the employer a liability 
when he is nat at fanlt, constitutes a taking of property without due 
pro::eEs of iaw. In otl,er words, the objection which we are now con
sidering bears solely upon the queRtion whether the two last mentioned 
sertions of the statute deprive the employer of the right to have a jury 
fix the amount whieh he shall pay when his liability to pay has been 
determined against him. If these provisions relating to compensation 
are ta be construed as definitely fixing the amount which an employer 
mt:st :r-ay in every case where his liability is established by the statute, 
there ean be no rloubt that they ronstitute a legislative usurpation of 
one of the functions of a common law jury. In all cases where there 
is a right IO trial hy jury there are two elements which necessarily 
enter into a verdict for the plaintiff: 1, the right to recover; 2, the 
amount of the recover:·. lt is a~ much the right of a defendant to 
bave a jury assess the damages daimed against him as it is to have 
the question of h!s liability dete!'mined by the same body. (East 
Kingston vs. Towle, 48 N. H., fi7; ·wadsworth vs. Union Pacific Ry. Co., 
18 Col., GOO; Fairchild vs. Rich, 6S Vt., 202.) This part of the statute, 
in its pr('sent form, hag given rise to conflicting views among the mem
bers of the court, and, since the clisposition of thP questions which it 
suggests is not necessary to the decision of the ease, we do not decide 
it." 

It is to be noted that the court reserved decision only on the point as to 
whether or not the portion of the law unrler consid0.ration permitted the inter
vention of a jury for the purpose of determining the measure of the liability of 
the emplo-yer. lt is clearly to be inferred that if the court had been satisfied 
that the right to have a jury was d!'nied by the law it would have held the law 
unc-onstitutional. 

The court in the NPw Yorl; ease seems to have r!'garded the Jaw from the 
standpoint of the emJ,Joyer ~>xrlusively. It is to he rP.marked of course that the. 
employer's right to a jury trial is no more fundamental or extensive than that 
of the employe. 

This portion of the derision in the New York case is, for reasons above 
s•Jggested, scarcely applieahlc to the bill under consideration. The question in 
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that case was, as to whether or not the legislature could, by providing a com
pulsory scale of compensation to be paid directly by the employer, deprive both 
the employer and the employe to the right of trial by jury. The question pre
sented by the bill is, as ahove suggested, whether or not the general assembly 
may provide that by the commission of certain acts certain persons shall be 
deemed to have waived the right of trial by jury in advance of the accrual of 
any cause of action. 

As above suggested, the scheme of the bill is such that both of two possible 
adversary parties in an anticipated controversy arising out of a possible personal 
injury, shall by aplJropriate acts constructively waive the right of trial by jury. 
It is well settled that partie!< may in open court. by word or deed, and regard
less oil statute waive the right. (Benewitz vs. Benewitz, 50 0. S., 373; Culver 
vs. Rodgers, 33 0. S., 5:37; Whitworth vs. Steers, 4 C. D., 556.) It is equally 
well settled that the parties to a contract may, previous to litigation thereon, 
or default thereunder, waive the right of trial by jury and authorize the con
fession of judgment. A typical case of such contracts is the familiar one known 
as "the cognovit note.'" The precise question, however, as to whether parties 
may by contract entered into prior to the accrual of any cause of action, mutual
iy waive the right of trial by jury, with respect to any possible future cause of 
action in tort which may arise between them has, so far as I am able to find, 
never been judicially determined. Because of the absence of any decision to the 
effect that the constitnlional right cannot be thus waived, and because this 
feature seems so essential in the scheme of the bill I cannot but reach the con
clusion that the same does not violate the constitution in this respect. Indeed, 
it would seem that if parties can contract away the right of trial by jury with 
respect to an anticipated cause of action ex contractu they may do the same 
with respect to a future cause of action ex delicto. 

The only question ·remaining in this connection is as to whether the bill 
provides an effectual waiver. The hill does not in terms state that the action 
of the employer in paying a six months premium shall constitute a waiver of 
his right to trial by jury, as to all causes of action arising out of personal in
jury during the period covered by the premium. But this inference is fairly 
raised by all of the provisions of the bill. The bill does expressly provide in the 
first of the proposed amendatory sections above quoted th'at "the continuation in 
the service of such employe with snell employer (on the part of the employe) 
shall be deemed a waiver by the employe of his right of action." While this 
language does not expressly refer to the right of trial by jury the procedure 
outlined for the government of the state liability board of awards by other sec
tions of the bill discloses tjJat its effect is the same as it would be if express 
reference were made to the right of trial by jury. The question in the mind of 
the New York court with respect to the act under consideration in the case of 
Ives vs. The South Buffalo Railway Company is therefore not presented by the 
bill under consideration, as it is clear that the intention is to constitute the 
continuation of the employe in the service of his employer after the receipt! of 
notice a waiver of the right to trial by jury. 

The bill may, I think, be fairly construed as creating an implied contract 
between the employe and the employer whereby both, under certain conditions, 
are deemed to agree to waive the right of trial by jury. 

A more serious question is presented with respect to the application of the 
above quoted provision of sec.tion 16 of article I of the constitution that "all 
courts shall be open, and every person, for an injurj• done him in his "' "' * 
person "' "' * shall have remedy by due course of law; and justice admin
istered without denial or delay." As above stated, the implied contract which, 
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under the bill if enacted into a law, woulil enter into and become a part of 
Pvery contract of employ-ment entered into after its passage, is not only that 
the parties shall "aive the rig-ht of trial hy jury, by the eommission of certain 
ar.ts, but also that the employ" shall waive II is rig lit of al'tion in certain cases. 
It has lJeeome well settled in thh; state that at least in the absence of any stat
ute, a contract whir.h stipulat<>!' rrgainst recourse to the courts in case of dispute 
0r injury is void. This rn!e js sometimPR said to he based npon considerations 
of public policy. 1f this wPre the case no 'rliffictllty would be encountered in 

· sustaining- the validity of a stat\tte emborlying a contrary rule of policy. The 
legislature in cases not covered by the constitution undoubtedly has power to 
determine what shall be the rules of puhlif' policy, and if a statute is enacted 
which does violenc-P to the common law in this respect its validity nevertheless 
cannot ho called in question. (Prohasco vs. Raine, Supra.) 

In this state, however, the rule that parties may not by contract agree to 
waive rights of aelion and ultimate recoursp to the courts does not seem to be 
bas<Jd solely upon common law rules of public policy. In B. & 0. Railroad Com
pany vs. Stank'ard, 56 0. S., 224, the suprerue court of this state held invalid a 
c·ontract between the railroad cornpany and one of its employes whereby the 
latter agreed that in consirleration of membership in the relief department of 
the railroad company aucl certain rights acrruing nuder such membership, to 
himself and to his personal representatives in case of death, he, and the bene
fitiaries under the contract should be bound absolutely by the determination· of 
the officers of the relief clepartment as to the amount and validity of any claim. 
ln commenting upon this contract, which was embodied in what was known 
as rule 11 of the !'elief department of the railro.ul company, Burl{et, C . .T., uses 
the following language: 

"But in the case at. bar the equivalent of au appeal was had, and 
the advisory committee acted upon and rejeded the claim, and then 
the parents were compelled to either abandon the claim, or resort to 
an action at law. 

"Does rule eleven hat· such action? 'Ve think not. A long line of 
<lech;ions l1eld that parties cannot hy rcontrart tal;e away the jurisdir:
tion of the courts in such cases, and that the attempt to do so is 
voicl. 

"Supreme Council of the Order of Chosen l<~riends vs. Foi·singe1·, 
1 2;) Ind., 52; 'Vhitney vs. National l\1asonie Accident Association, 52 
l.ii nn., 378; Insurance Company v~. :\1orse, 20 Wallar:e, 445; Stephenson 
vs. Insurance Company, 54 Maine, 55; :\Ientz vs. Insurance Co., 78 Pa. 
St.. 475; Read vs. Insurance Co., 1:16 !\lass .. 572. 

"While courts usually base their rlceisions UJlOll the ground that 
parties cannot by contract, in advanr.e oust the courts of their juris
diction of actions, a more satisfactQry grounrl is, that under our consti
tution all courts are open, and every person, for an injury done him in 
his land, goods, person or reputation shall have remedy by due course 
of law. Article I, section 16. 

'Courts are created hy virtue of the <'Onstitution, and inhere in Olll' 
body pol itie as a necessary part of our system of government. and it is 
not compP.tent for anyone by contrar.t or otherwise, to deprive himself 
of their protection. The right to appeal to the courts for the. redress 

_ of wrongs is one of those rights which is in its nature under our con
stitntion (in)alienabl!', anrl c·annot. he thrown off, or barg-ained away." 
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This significant language at once raises the question as to whether or not 
the general a5sembly may pass a law which, while in itself depriving the courts 
of no jurisdiction and not abolishing any causes of action, nevertheless permits 
11arties b~· implied contract, which the law itself t:reates, to bind themselves not 
I o resort to the courts for the enforcement of possible rights of action. Let it 
l1 e noted that the bill in question not only provides for a waiver of causes of 
action, but in affording an alternative it seems to confer upon the state lia
l,ility hoard of awarrls authority finally to determine all questions of fact in
volver! in making< its awards. Section 36 of the bill provides that "The board 
shall have full Jlower and authority to hear and determine all questions within 
its jurisdiction, and its deeision thereon shall be final." The "jurisdiction" of 
the board is not exactly defined, hut it is provided by section 21 th'at it shall 
"disburse the state insurance fund to such employes of employers as have paid 
into said fund the premiums * * * that haYe been injured in the course of 
their employment :oJnd which lwxe not been purposely self-inflicted." Thus, the 
board must have the power in the first instanee to determine the following 
faclR: 1. Is an applicant. for relief, o1· was his decedent. an employe for whom 
a premium has been paid? 2. Did tile injury take place in the course of the 
employment? 3. \llfas the injury self-inflicted? It would seem then, that the 
plain meaning of section 36 is that the decision of the board as to these ques
tions shali he final. In this connection the following langu'age from the opinion 
in the Stankard case is significant: 

"Sueh contracts are in their nature only applicable to cases where
in it becomes necessary to fix some facts, leaving the question of law to 
be settled by the courts upon proper proceedings. The ultimate ques-
tiou to be determined-the liability or non-liability of the parties-must 
be left to the courts. The construction of a written contract is a ques
tion of law for the court, and a provisi0n in the contract that the con
struction of such contract, or the meaning of rules or regulations, shall 
be finally determined 1Jy some designated person, is void, because the 
eourt cannot be rolJI.Je<l of its jurisdietion to finally determine such 
questions. In insurance and other like cases, where the ultimate ques
tion is the payment of a certain sum of money. certain facts may be 
fixed by a person selected for that purpose in the contract, but the ulti
mate question as to whether the money shall be paid or not, may be 
litigated in the courts. and a stipulation to the contrary is void. The fix
ing of the )Yartic;_tlar fact hy the person or persons named in the con
tract, and in the manner therein provided, is usually a condition pre
cedent to the bringing of an action on the contract, and the performance 
of such eondition should be averred in the petition, or some good ex
cuRe given for its nonperformance. Viney vs. Bignold, 27 Central Law 
Journal, 40." 

It seems to me perfectly apparent from this language that the gist of the 
(leciRion in the Stankard case is, that under the constitutional provision which 
we are now eonsidering courts may not be depriYed of their ultimate jurisdic
tion. That is, to say, while it is competent fo1· parties to agree or for the gen
eral assembly to enaet that they may :tgree that a certain question of fact be 
submitted for determination to a IJoard or tribunal other than a court, it is not 
c-ompetent for the legislature to provide that the finding of such a board of 
tribunal as to the exh;tenc•) of any liability at all in the matter shall be con
clusive. I fear, therefore, th·at in its present form the bill is in this respect un-
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constitutional. It shoulcl in my judgment be amended so as to provide that 
!he rlc:cision of the hoard of awards on any of the three points above referred 
to might be reviewed at least as a question of law hy a court of competent jur· 
isdicticn at the instance of any interested party. 

Aside from this point I am satisfied, though by no means certain, that the 
decision in the case of Hailroad Company vs. Stanlmrd, supra., does not operate 
to render u!l':onstitution:'ll the provision of the bill for a waiver of unaccrued 
eauses of action. But the altnrnative right that the bill does give must be sub· 
ject to enforcement by judicial process and this is denied by the bill in its 
present form. 

All but one of tlle remaining constitutional provisions above quoted may, 
for the sake of convenience, br considered together, with respect to their appli· 
r;ation to the hill. The guarantee to the citizens of each state of all privileges 
and immunities of citizens in the several stales, the prohibition upon the states 
as to the maldng and enforcement of laws which shall abridge the privileges 
or immunities of eitizens of tbe United States or deny to pPrsons within their 
jnrisrliction the equal protection of the laws, the rleelarations of om· bill of 
rights, that government is instituter! for the equal protection and benefit of all 
the people, anrl the prohibition agai!lSt special privileges and immunities not 
subject to alteration ur repeal, all may be s3Jrl in a sense, to be directed \gainst 
a single evil, namely, tlte enactment of special or rlass legislation. Thus, if a 
class is arbitrarily created and deprived of rights enjoyed by other members of 
society in the same situation, the members of such a class are denied the equal 
protection of the laws. If, however,. the members of a special class are the re· 
cipirnts of svecially created rights, then they are the grantees of special priv· 
ileges or immunities, ami the equality of the protection of the law is denied to 
those not members of the class. The two propositions are correlative. 

None of the foregoing constitl1tional provisions forbids classification of the 
subjects of legislation. The legislature has the right, often assailed, but always 
sustained. especially to legislate concerning elassP.s of subjects of legislation as 
to which the necessity for such special legislation exists. The constitutional 
provisions above quoted opemte simply to forbid arbitrary and unreasonable 
classific-ation of the subject» of legislation. A fPw of the leading cases will 
~uffire to illu<;tratr> the nature and extent of the rnle. 

In Barbier vs. Connelly, 11:~ U. S., 27, the supreme court sustained the con· 
stitutionality of an ordinance of the city and county of San Francisco, pro· 
hibiting the can·ying on of JJUhlic laundries and wash houses within certain 
prescribed limits of the city and county from tP.n o'clock at night until six 
o'clock in the morning. :\lr. .Justice Feld in delivering the opinion of the court 
employed the following language: 

"There is no invidious discrimination against anyone within the pre· 
scribed limits by such regulations. There is none in the regulation 
under consideration. The specification of the limits within which the 
business cannot be carried on without the certificates of the health of· 
ficer and board of fire warrlens is merely a designation of the portion of 
1 he city in which the prec-autionary measures against fire and to secure 
proper rlrainage mu&t be tal,en for the public health and safety. It is 
not lC'gislation discriminating against. anyone. All persons engaged in 
the same businf'ss within it are treatt:d alike; are subject to the same 
restrictions and are entitle1l to the same privileges under similar condi· 
lions. 

"'The foul"leenth amendment, in <leelarinl!" that no state 'shall de· 
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prive any person of life, liberty or property without due process of Jaw, 
nor deny to any person within its jurisdiction the equal protection of 
the Jaws,' undoubtedly intended, not only that there should be no 
arbitrary deprivation of life or liberty or arbitrary spoliation of prop
erty but that equal protection and security should be given to all under 
like circumstances in the enjoyment of their person·al and civil rights; 
that all persons should be equally entitled to pursue their happiness and 
acquire and enjoy property; that they should have like access to the 
courts of the country for the protection of their persons and property, 
the prevention and redress of wrongs, and the enforcement of con
tracts; that no impediment should be interposed to the pursuits of any
one except as applied to the same pursuits by others under like circum
stances; that no greater burdens· should be laid upon one than are laid 
i1pon others in the same calling and condition, and that in the admin
istration of criminal justice no different or higher punishment should 
l.Je imposed upon one than such as is prescribed to all for like offenses. 
But neither the amendment, broad and comprehensive as it is, nor any 
other amendment was designed to interfere with the power of the 
state, sometimes termed its 'police power,' to prescribe regulations to 
promote the health, peace, morals, education and good order of the peo
ple, and to legislate so as to increase the industri<?s of the state, de
velop its resources and add to its wealth and prosperity. From the 
very necessities of society, legislation of a special character, having 
these objects in view, must often be had in certain .districts, such as 
for draining marshes and irrigating arid plains. Special burdens are 
often necessary for general benefits. * ,, * Regulations for these 
purposes may1 press with more or less weight upon one than upon an
other, but they are designer!, not to impose unequal or unnecessary 
restrictions upon anyone, but to promote, with as little individual in
conveniences as possible, the general good. Though in many respects, 
necessarily special in their character, they do not furnish just ground 
of complaint if they operate alike upon all persons and property under 
the circumstances and conditions. Class legislation discriminating 
against some and favoring others is prohibited; but legislation which, 
in carrying out. a public purpose, is limited in its application, if within 
the sphere of its operation it affects alike all persons similarly situated, 
is not within the amendment." 

It is here to be remarked that a statute of the state of Ohio applicable only 
in a certain locality, would have to be held unconstitutional under that provi
sion of article II, section 26, that "all laws of a general nature shall have a 
uniform operation throughout the state." The principle Pnunciated by Mr . 
. Justice Field, however, is just as applicable to this constitutional provision of 
onr own state as it is to the provision of the fourteenth amendment, to which 
his remarks relate. That is to say, the test of uniformity of operation is terri
torial rather than personal; a law may operate only upon a certain class, such 
as an act prescribing the duties of physicians in making and returning birth 
and death certificates; or an act prescribing the rules of neglect applicable to 
trial of causes arising out of injuries received in the service of a railro'a.d com
pany. Tf they would all operate alike in all sections of the state upon all per
sons and subjects of the legislation within the same category, they would not 
infringe upon either provision. 

In Missouri Pacific· Railway Co. vs. Mackey, 188 U. S., 205, the supreme 
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< ourt of the l:nited States, for the first time, had under consideration one of 
the now familiar state statt•tes relating to the liability of railroad companies to 
employPs, and which are sometimes termed "the fellow servant statutes." It 
was contended that inasmm·h as the statute of Kansas, which was directly in
volved in the case, related !-<Ol<!ly to railroad companies as employers, and as to 
snC'h C'Ompanies presrri!Jed a rule of liability !lifferent from that relating to 
other employers it thereby deprived such companies of the equal protection of 
the laws. :\lr . .Justice Field in delivering the opinion of the court makes use 
of the following language (page 209): 

''The objection that the law of 1874 deprives the railroad companies 
of the equal protection of- the laws is even less tenable than the one 
considered. (That it amounted to a taking of property without due 
process.) It seems to rest upon the theory that legislation which is 
special in its character h; neces:;arily within the constitutional inhibi
tion; IJut nothing can be further from the fact. The greater part of all 
legislation is special, either in the objects sought to be attained by it or 
in the extent of its application. * $ * Such legislation does not in
fringe upon the clause of the fonrteeuth amendment requiring equal 
protection of the laws, because it is special in its character; if in con
flict at all with clause, it must be on other grounds. And when legis
lation applies to particular bodies or associations, imposing upon them 
additionrtl liabilities. it is not open to the objection that it denies to 
them the equal protection of the laws, if all persons brought under its 
influence are treated alil{e under the same conditions. A law giving 
to mechanics a lien on huil•lings constructed or repaired by them for 
the amount of their worl,, and a law requiring railroad corporations 
to erect and maintain fences along their roads, separating them from 
land of rtdjoining proprietors so as to keep cattle off their tracks, are 
instances of this kind. Such legislation is not obnoxious to the last 
clause of the fourteenth amendment, if all persons subject to it are 
treated alilw under similar circumstances and condiLions in respect 
both of !.he privileges conferred and the liabilities imposed. Itl is con
ceded that corporations are persons within the meaning of the amend
ment. * * * But the hazardous charar:ter of the business of oper
ating a railway would seem to call for special legislation with respect 
to railroad corporations, having for the object the prot<'ction of their 
employes as well as the safety of the public. The business of other 
eorporations is not subject to similar dangers to their employes, and no 
objections, therefore, can be made to the legislation on the ground of 
its maldng an unjust disr;rimination. It meets a particular necessity, 
and all railroad corporations are, without distinction, made subject to 
the same liabilities .. As said by the court below, it is simply a question 
of legislative discretion, whether the same liabilities shall be applied to 
C'arriers by canal and stage coaches and to persons and corporations 
using steam in manufactories." 

:\lissouri Pac. R. R. Co. vs. Humes, 115 U. S. 512-523. 
Barbier vs. Connelly, 113 U. S. 27. 
Soon King vs. Crowley, Id. 703. 

A similar statllte ot Ohio, 87 0. L. 149, was held constitutional by the cir
r·uit t·ourt of appeals of the Unitf'd States in the case of Lane vs. Erie Railroad 
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Company, 67 C. C. A. 65:1, G8 L. R. A. 788. Richards, J., in delivering the opin
ion of the court uses the following language: 

'"The contention is that the act violates the second section of the 
bill of rights of the constitution of Ohio, which provides that 'all 
political power is inherent in the people; government is instituted for 
the!r equal protection and benefit;' and which, as held in the case of 
The State ex rei. Schwartz vs. Ferris, 53 Ohio State 314, is not less 
broad than that clause of the fonrteenth ·amendment which provides 
that no state shall 'deny to any person within its jurisdiction the equal 
protection of the law.' It is strongly urged that the statute, by con
ferring upon some employes a right w recover which is denied others, 
unjustly discriminates among those engaged in the same occupation, 
creating a favored class, aml denying to those outside of it the equal 
protection of the law. 

"The doctrine is well settled that the general assembly, in the ab
sence of an applicable prohibition, has power to classify subjects of 
legislation, conferring rights or imposing burdens on the created classes 
according to its views of ·what is just and expedient and will promote 
the general welfare, subject only to the limitation that there must be 
some reasonable ground for the classification made. ·wagoner vs. 
Loomis, 37 0. S. 571; Adler vs. Whitbeck, 44 0. S. 539; State ex rei. 
vs. Jones, 51 0. S. 492: State vs. Nelson, 52 0. S. 88; Cincinnati vs. 
Steinlmmp, 54 0. S. 285; Hagerty vs. State, 55 0. S. 613; France vs. 
State, 57 0. S. 1; State vs. Gardner, 58 0. S. 599; State ex reJ.. Taylor 
vs. Guilbert, 70 0. S. 229; * * ~ l\Io. Pac. R. Co. vs. Mackey, 127 
U. S. 205; Minn. & St. L. R. R. Co. vs. Herrick, 127 U. S. 210; Minne
apolis & St. L. R. R. Co. vs. Beckwith, 12!1 U. S. 2!l (and citing numerous 
other cases on the aame point). 

"Of the above cases, Missouri P. n. Co. vs. Mackey, 127 U. S. 205; 
Minneapolis & St. L. Railroad Co. vs. Herrick, 127 U. S. 210; Chicago 
M. & W. R. Co. vs. Pontius, 157 U. S. 209, and Tullus vs. Lake Erie & 
W. R. Co., 17.5 U. S. 348, sustain the validity of laws either abrogating 
or modifying the common law rule of fellow servants as applied to rail
road employes. 

"The sole question in the case, therefore, is whether the exercise 
of authority in the service affords a reasonable ground for the classifi
cation of railroad employes. A valid classification for legislative pur
poses 'must always rest upon some difference which bears a reasonable 
and just relation to the act in respect to which the classification is pro
posed, and ean never be made arbitrarily and without any such basis. 
Gulf, C. & S. F. R. Co. vs. Ellis, 165 U. S. 150; Billings vs. Illinois, 188 
U. S. !17, 102. It must be grounded upon a 'reason of a public nature,' 
and 'the act must affect all who are within the reason for its enactment. 
Judge Shauck in Miller vs. Crawford, 70 Ohio St., 217, 214." 

The foregoing decisions which, as is apparent from the citations quoted 
from the last of them, are merely illustrative of the large number of decisions 
embodying the same rule, suggest both the extent and the limits of the rule 
defining the classification which is permissible under constitutional provisions 
prohibiting class legislation. The limits of the rule, however, are perhaps bet
ter illustrated by cases wherein similar laws have been held unconstitutional. 
An extremely well considered case of this kind is that of Ballard vs. Mississippi 
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Cotton Oil Company, :?1 ;\li~s. 507, !i2 L. R. A. 4117. In this ease, a statute of 
:\lissis:;ippi maldn~ all eorporations liabl<> for injuries to Ec'mployes through dP
fedivP m:.~chin<'ry, notwithstanding- the e>mployps had lmowledge of the clefpet, 
whu1 the same liability was not plaeed on private individuals. was held um·on
:>titutional, the court holdin~ that there was no distinctive difference between 
..1. r·oq;oration and a privatP. individual as an Pmployet·, under favor of which, 
the legislature coulu impose a rnle of liability upon the former different from 
that im)Josed upon the latter. The opinion in the case is very lengthy and cites 
many authorities, but the reasoning of the court is sufficiently disclosed in 
the above statement of its decision. While the court in this case reached the 
('Onelusion that the f!tatute under consideration was unconstitutional, it bases 
its rlec-ision entirely upon the line of decisions above cited, and is in no res)}ect 
at variance with them. 

In Loehner vs. New Yorl,, 198 U. S. 4r,, the supreme court of the United 
States held unconstitutional, an act of New Yorl,, prescribing the hours of labor 
of per~ons employed in hal,eries. :\ir. Justice Pecld1am in delivering the opinion 
of the court, after citing and commenting upon the clecisions of the court re· 
~rweting the e'xtent of the police power of the states. uses the following language: 

"The question whether this act is valid as a labor law, pure and 
~imple, may be dismissed in a fpw words. There is no reasonable 
ground for interfering with the liberty of person or the right of free 
Pontract, by determining the hours of labor, in the occupation of a 
lJaker. There is no contention that bahers as a class are not equal in 
intelligence and capacity to men in other trades or manual occupa
tions, or that they are not able to assert their rights and care for them
selves without the protecting- arm of the state, interfering with their 
in(lependence of judgment and of action. They are in no sense wards 
of the state. Viewed in the light of a purely labor law, with no refer
e>nce whatever to the question of health, we think that a law like the 
one before us involves neither the safety, the morals, nor the welfare of 
the public, and that the interest of the public is not in the slightest 
degree affected by such an act. The law must be upheld, if at a!J, as a 
law pertaining to the health of thP individual engaged in the occupa
tion of a baker. lt does not affect any other parties of the public than 
those who are engaged in that occupation. Clean and wholesome bread 
does not depend upon whether the baker works but ten hours per day 
or only sixty hours a week. The limitation of the hours of labor does 
not come within the police power on that ground." 

From all the foregoing authorities, it is apparent that that is not class leg
islation. depriving any citizen of privileges and immunities afforded to other 
r-itizens or denying to citizens the equal protection of the law, which upon a 
rea:::onable and logical basis classifies the subjects of legislation and operates 
<qually upon all within the same category; while that is class legislation re
sulting in an infraction of the various constitutional provisions now under con
sideration, which, without reason or logic and regardless of the economic ne
c<'ssitics of the case, ereates an arbitrary class, affording to such class privileges 
am! immunities or denying to that class protection which the law affords to 
orhers in the same category. 

Still considering, for the purpose of this opinion, the main or fundamental 
features of the bill-those defining the scheme known as the state insurance 
fund, and the effect of the election of the employer to pay into the fund, as 
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well as the consequences in geneml, but not in particular of his failure to pay 
into the fnnd-it remains to tast the same by the rule above defined. The first 
qne»tion which naturally arises is as to whether or not a class is created by the 
IJ:II. In Jlarticnlar. does the two-fold aspect of the bill in its operation upon 
employers who el-ect to t>ay into the insurance fund and those who elect not 
to do so create a class within the subjects of the legislation upon which the 
bill acts; that is to say, are the paying employers and the non-paying em
ployers separate clasRes"? Does the t'act that different acts of rights and reme
dies are afforded respectively to the members of these two classes and to the 
C'orrespouding classes of employes, rende1· the bill unconstitutional, as afford
ing special privileges and immunities, 01· as denying the equal protection of 
the laws to the persons thereby affected? 

This question is not without difficulty. As to the employers themselves I 
find it not difficult to reach the conclusion that there is no real classification. 
l~ach employer has the right to ehocse the class to which he shall belong; that 
is to say, the boundaries of these S()·Called classes are not fixed but depend 
npon the voluntary act or those who may constitute their membership. All the 
employers in any way affected by the act have the same rights. True, if they 
act in one way the conse!]uences to l hem are different from what they would be 
if they .had acted otherwise; but, as I have pointed out, the change in the legal 
rights of sm:h an employer results throug-h an implied contract, the right to 
mal'e which, by appropriate ads he has at each recurring premium 'period. It 
would indeed be folly to hold that a law din not operate uniformly which failed 
to impose upon a citizen the privileges and liabilities which he might have bad 
if he had entered into a contract into which the law permitted him to enter. 

The case of the employe, under the bill, however, is slightly different from 
that of the employer. His election is between accerting to his employer's wishes 
and leaving his employment. Technically speaking, as above indicated, his 
right in the insurance fund depends upon an implied contract and his waiver 
of his future rights of action results from such a contract. I am not sure, how
evf'r, that it is a contrad into which he enters as a free agent. My doubt in 
this respect relates more appropriately to the application of the constitutional 
provision which prohibits a state from depriving persons of prop-erty without 
rlue proce~s of law. In this connection, however, let it be noted that the em
ploye whose employer has elected to pay into the fund, and the employe whose 
employer has elected not to pay into the fund constitute two separate classes 
of persons, the rights of which are not created by the same rule of law. These 
classes are not created by the voluntary act of the persons creating them, ex
cept insofar as the failure to leave au employment may be regarded as a vol
untary act. That is to say, the employe whose employer does not desire to pay 
into the state insumnce fund, but who himself desires to obtain the benefits of 
such a fund cannot secure the same without leaving his employment and seek
ing that of another employer who will subscribe to the scheme. Upon close 
analysis this point will, I think, be found to be. superficial. As I have above 
suggested, the theory of the bill is that of implied contract. It is obvious that 
every contmct must depen•l upon a meeting of the minds-the mutual assent 
of two adverse parties to the same proposition. If then, au employe is dissatis
fied with the choice of his employer he is at a disadvantage no greater than he 
would be if he were dissatisfied with the wages which his employer chose to 
pay him. It is not essential to the validity of the scheme that the bill should 
provide a.:;ainst seeming hardships like this. 

Although, therefore, the case of the employe is somewhat harder than that 
of the employer under the scheme of the bill I do not find that the classes into 
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which the bill apparently divides emp1oyes arf' any more real than thm;e into 
which it divides employers. 

On the whole then, I conclude that insofar as the two sections prescribing 
rhe consequences respectively of election to pay into the insurance fund and 
of election not to pay into said fund are considered, said sections do not create 
two di!>tinct classes either of emt>loyers or of employes, and that, therefore, the 
question as to whether such a classification would be reasonable is not even 
raised. As between those who are entitled to thC' benefits and subject to the 
liabilities conferred and imposed by a choice to pay into the fund, and those of 
the other so·called class there is no discrimination whatever. 

A question more serious in theory, though perhaps of trifling importance 
in practice, is suggested by the use of the wonls "of labor" in connection with 
the wonf "employers" wherever it occurs in the bill. The mere qualification of 
the word "employers" by the phrase in question implies that it is not all em
ployers that are to be affected by the act, hut merely "employers of labor." I 
do not know what this phrase means. The words ·I:J.bor" and "laborer" 
are of very indefinite meaning. Primarily, as will be found by con
sulting the lexicons, a "laborer" is one whe> works at any employment not re
quiring sldll or technical training of any sort, but this meaning has long since 
departed in usage; now, we spealij of "skilled" and of "unskilled" labor, while 
originally only the latter class were properly termed "laborers." 

I deem it unnecessary to quote the numerous and confusing decisions as 
to what constitutes a "laborer." It is quite apparent that the intention of the 
!Jill is to make the phrase "employers of labor" refer to a cl&ss less extensive 
than the word "employPrs" would refer to if used without any modifying clause. 
The presence in the bill of this phrase creates at once a classification as be
tween "employers of lahor" and emplo~·ers whose employes are not "laborers." 
Bearing in mind then, the rule that e\·ery such classification must depend for 
its constitutional justification upon some inherent rlifference in the classes thus 
created I fear that under the decisions above quoted the constitutionality of the 
bill might be seriously questioned. 

Furthermore, while it is only an employer of labor who may pay into the 
insurance fund, and ·while it is only an "employer of labor" who, failing to pay 
into the insurance fund, is subject to suit without being permitted to avail 
himself of certain defenses, it is not clear with respect to the first of these 
classes· as to what employes of such an employer hecome, upon the payment by 
such employer of a premium into the state insurance fund, subject to deduc
tion from their pay roll on account. of such premium, and entitled to a right of 
(·ompensation from said fund in case of injury. That is to say, the law classifies 
all employer,; into two r:lasses, employers of labor aml other employers, but it 
does not expressly classify the employes of such employer into those who are 
laborers and those who are not laborers; that is, it might happen that an em
ployer might have in his employ as his servant, a person who was clearly not 
a "laborer"-if indeed the word is eapablb of exact definition; another em
ployer might have in his employ a person .;;ustaining exactly the same relation 
to him, together with other persons, who would be "laborers" within the mean
ing of the bill. Both are employes engaged in similar pursuits, but by reason 
of the provisions of th~ bill, if enarted into Jaw, the rights and liabilities of 
the one would be substantially different from those of the other. As to the 
first, all the existing niles of Jaw a]lplicahle to the relation of master and 
servant would exist as they now are; aR to the othPr the rules would be modi
fied, as they are proposed to l]e modified by this bill. Clearly, this would be a 
r:ase of arbitrary classification between persons within the same category, and 

3- .A. G. 
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would/ amount to a denial to such persons of equal protection of the law, and 
of the privileges and immunities granted to others in like circumstances. 

The use of the word "such" in connection with "employe" where the latter 
first occurs perhaps obviates this objection, and this matter iSI perhaps trifling, 
but I feel obliged to suggest in the interest of the proposed bill that the classifi· 
cation suggested by the words "o~ labor" he eliminated or else clearly applied 
to employes as well as to employl'!rs. 

So far in this opinion I have not considered the application to the proposed 
bill of that provision of the fourteenth amendment to the constitution of the 
United States which prohibits any state from making or enforcing any law 
which shall deprive any person of property without due process of law. Two 
features of the bill have attracted my attention in this connection, one of them 
inherent in the scheme of the bill itself and the other incidental thereto. In 
the first place it is provided; in the bill that any employer who may choose to 
pay into the fund shall do so for and on behalf of himself and all of his em· 
ployes. He is denied the privilege of paying into the fund for and on behalf of 
a part of his employes. His employet: on the other hand, are denied the priv· 
ilege of stipulating as individuals for relief under the provisions of the bill. 
As above pointed out, the only election which the individual employe has, is 
to leave the service or to abide by the arbitrary judgment of his employer. 
Again, it is provided by the bill that premiums shall be payable every six 
months. If then, an employer chooses to pay into the fund at the beginning of 
a half-yearly period and then changes his mind at the next premium paying 
period, his employe, that he might still reap the benefits of the insurance fund, 
must leave and seek employmPnt elsewhere. But if the employe has an annual 
contract with his employer, made upnn condition that the employer shall sub· 
scribe to the insurance fund, then it might be said that the effect of the bill, 
if enacted into law, upon such a contract, would be to impair its obligations by 
affording to the employer the right to terminate it by refusing to pay into the 
fund. This objection, however, is not weighty inasmuch as an employe would 
then have a right of ·action for breach of his contract of employment. O'n the 
whole I am satisfied that so far as the fundamental objection to the bill on 
this ground is concerned, the same is not well taken. It is to be borne in mind, 
however, that a long line of decisions of this and other states supports the rule 
that the right to contract respecting the terms of employment is a right which 
cannot be arbitrarily taken away or in any way abridged. Thei New York law 
above referred to (not the one passed upon in the Ives case, supra), provides 
for separate agreements between an employer and each of his employes as to 
entering the compensation plan prescribed by the law. And this statute appeals 
to me as avoiding the constitutional question which might be raised as to·the 
bill under consideration, which provides for an implied contract which may be 
entered into only by the employer on the one side and all of his employes on. 
the other. Indl'!ed, it might seriously be questioned that because the employer 
may enter into an implied contract as an individual while his employes may 
only enter into the contract in the mass, so to speak, there is here a classifica· 
tion 'which is repugnant to the constitutional provision requiring that all 
persons shall be afforded the equal protection of the law. On all of these ques· 
tions. however, I have been unable to find any authority, and I do not feel that 
I would be justified in advising your committee that the bill is to bel regarded 
as unconstitutional on any of these grounds. 

In the second place, the alternative feature of the bill, not yet discussed, 
presents a seeming difficulty. One of the proposed amendatory sections pro· 
vides that: 
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"All employers of labor who shall not pay into-the state insurance 
fund * * * shall be liable to their employes for damages suffered 
by reason of personal lnjury sustained in the course of employment, 
r·auserl by the tcnngful act. ne(llect or defaulb of the employer or any 
of the employer's o(ficers. 'lgents m· emJJloyes. and also to the personal 
reprf>sentatives of such employ«'5 where death results * "' ,. and 
in- such action the defendant shall not avail himself of the following 
common law tlefenses: 

""The defense of the fellow servant rule, the defense of the as
sumption of risk, or the defense of contributory negligence.'" 

35 

Now, it is perfectly apparent that if an employer chooses to subscribe to 
the fund and to pay premiums thereto, he also forfeits thereby his right to 
these defenses, or rather he is not subject to suit at all, and therefore has no 
need of making these defenses. Tt is of cour<;e provided that an employed elect
ing to pay into the fund shall nevertheless be liable to suit in case an injury 
or rleath is caused by his willful aet or by the failure of himself or his 
agents to comply with the rules of law or or(l.inance, or the orders of of
ficers duly authorized in the premises, and that in such actions he shall be al
lowed to avail himself of all defenses which he might have under the law as it 
existed before this bill shall have bf>en passed. The effect of the whole bill, 
however, is virtually to tal\e away the thref> defen<;es above referred to, except 
in the class of actions last above describf>d. In the case of Ives vs. South Buf
falo Railway Company, supra, thP. decision of the .court was based expressly 
upon the application of the assumption o( risk rule. The statute in question 
in that case sought, lil\e the particular section . now under consideration, to 
abolish the fellow servant rule, the contributory negligence doctrine, and the 
Jaw relating to the employe's assumption of risks. The court uses the follow
ing language in the opinion: 

"The new statute, as we have observed, is totally at variance with 
the common Jaw theory of the employer's liability. Fault on his part 
is no longer an element of the employe's right of action. This change 
necessarily and logieally <"::trries with it the abrogation of the 'fellow 
servant' doctrine, the 'contributory negligence' rule, and the law re
lating to the employe's assumption of risl{s. There can be no cloubt 
that the ,first l1co of t11esc arr sniJjcets clearly and (l!lly within, the scope 
uf legislative potcer; all(/ thnt as to the third. this 1JOtver is limited to 
.~um e extent 1Jy con8titu timwl provisions. 

'"The 'fellow servant' rule is one of judicial origin engrafted upon 
·the common law for the protection of the master against the conse
quences of negligence in which be has no part. In its early applica
tion to simplf> industrial conditions it had the support of both reason 
and justice. By degreqs it was extended until it became evident that 
under the enormous expansion and infinite complexity of our modern 
industrial conditions the rule gave opportnnity, in many instances, for 
harsh and technical dPfenses. In ref'ent years it has been much re
stricted in its application to large corporate anrl industrial enterprises, 
and still more receEtly it has been modified and, to some extent abol
i!lhed, by the labor Jaw anrl the employers' liability act (of New York). 

"The law of contriimtory negli"enf'e has the support of reason in 
any system of jurisprudence in whif'h the fault of one is the basis of 
liability for injury to another. * " ·~ In many of the states con-
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tributory negligence: is a defense which must be· pleaded and proved 
by the defendant. and in some states it has been entirely abrogated by 
statute. In our otwn state the plaintiff's freedom from contributory 
negligence is an essential part of his cause of action which must be 
affirmatively established by him, except in cases. brought by employes 
under the labor law, 'by virtue of which the contributory negligence of 
an employe is now made a defense which must be pleaded and proved 
by the employer; and under the employers' liability act which provides 
that the employe's contim;ance in his employment after he has knowl
edge of dangerous conditions from which, injury may ensue, shall not, 
as matter of law, constitute eontributory negligence. 

"Under the common Jaw the employe was 'also held to have as
sumed the ordinary and obvious rislu; incident to the employment, as 
well as the special risks arising out of dangerous conditions which were 
known and appreciated )Jy him. This doctrine, too, has been modified 
by statute so that under the labor law and the employers' liability act 
the employe is presumed to have assented to the necessary risks of 
the occupation or employment and no others; and these necessary risks 
are defined as those only which are inherent in the natnre of the busi
ness and exist after the employer bas exercised due care in providing 
for the safety of his employes, and has complied with the laws affecting 
or regulating the business or occupation for the gre'ater safety of em
ployes. 

"vVe have said enough to show that the statutory modifications of 
the 'fellow servant' rule and the law of 'contributory negligence' are 
clearly within the legislative power. These doctrines, for they are noth
ing more, may be regulated or even abolished. This is true to a lim
ited extent as to the assumption of risk by the employe. In the labor 
law and the employers' liability act, which define the risks assumed 
by the employe, there are many pro1•isions which cast upon the em
ployer a great variflty of duties and burdens unknown to the common 
law. These can donbt"iess be still further mul~lied and extended to 
the point where they deprive the employer of rights guaranteed to 
him by our constitutions, and there of course we must stop. * * * 
* * * * * "* * * * * * * * * 

"This legislation is challenged as void nnder the fourteenth amend
ment to thE' federal constitution * * * which guarantees all persons 
against deprivations of life, liberty or property without due process of 
law. * * * The several industries and occupations enumerated in the 
statute before us are neededly lawful within any of the numerous 
definitions which might be referred to, and have always been so. They 
are, therefore, under the constitutional protection. One of the in
alienable rights of every dtizen is to hold and enjoy his property until 
it is taken from him by due process of law. vVhen our constitutions 
were adopted it was the la·,v ot' the land that no man who was without 
fault or negligence could bfl held liable in damages for injuries sus
tained by another. That is still the law except as to the employers 
enumerated in the new statute. and as to them it provides that they 
shall be liable to their employes for personal injury by accident to any 
workmen arising out of and in the course of the employment which is 
caused in whole or in part, or is contributed to, by a necessary risk 
or danger of the employment of one inherent in the nature thereof, ex
cept that there shall be no liability in any case where the injury is 
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C'aused in whol.- or in pJ.rt b) the serious and wilful misconduct of 
the injured worliman. It. is conceded that this is a liability unknown 
to the common law allll :•·e think it Jllainly r·onstitutes a deprivation 
'Jf liberty and property tuulN tltr federal ant! state constitutions, un
less its imposition •·011 Le jt•Sti{ierl unrler the police p01cer which will 
/,e llisr·usserl u;ul~l a sepumte hear!. In arriving at this conclusion we 
do not overlook the coe-ent r:ronomic and soriolog-ical arguments. which 
are urged in support of the statut~. There can be no doubt as to the 
theory of this law. It is based upon the proposition that the inherent 
risl;s of an employment should in justiee be placed upon the shoulders 
of the employer, who can protect llimself against loss by insurance and 
by such an addition to the price of his wares as to cast the burden 
ultimately upon the con<>umer; that indemnity to an injured employe 
should be as much a charge upon the business as the C'OSt of replacing 
or repairing tlisauled o1· defective 111achincry, appliances or tools; that 
under our present system, thP lo<>s falls immediately upon the 
employe who is almost iJl\'aria!Jly unable to IJear it, and ulti
mately upon the community which is taxed for the support of the in
rligent; and that our present system is uncertain, unscientific and waste
fui, and fosters a spirit of antagonism between employer and employe 
which it is to the interests of the state to remove. We have already 
arlmitted the strength of this appeal to a recognized and widely pre
valent sentiment, bnt we think. it is an appeal which must be made to 
the people and not to the courts. The right of property rests not upon 
philosophieal or Sl'ientifil' SJl<'l'lllations TJor upon the commendable im
pulses of ben1wolenee or charity. nor yet upon the dictates of nat~tral 
justice. The right lras its foundation in i.he fundamental law. That 
can be changed hy thfl peoplP, but not by legislatures. * * " The 
argument that the risl< to an employe should be borne by the employer, 
because it is inherent in the employment may be economically sound, 
but it is at war with the legal prindple that no employer can be com
pelled to assume a risk which is inseparable from the work of the em
ploye, and which may exist in spite of a degree of care by the em
ployer far greater than may be exacted by the most drastic law. If it 
is competent to impose upon an employer, who has omitted no legal 
duty and has committed no wrong, a liability based solely upon a legis
lative fiat that his business is inherently dangerous, it i~:> equally com· 
petent to visit upon him a special tax for the support of hospitals and 
other charitable institutions. upon the theory that they are devoted 
largely to the alleviation of ills primarily due to his business. In its 
final and simple analy~;is that is taking the property of A and giving 
it to B, and that cannot IJe done under our constitutions. * * * 
There is, of courRe, in this country no direct legal authority upon the 
subject of the liability soug-ht to hE> imposed by this statute for the 
theory is not merely new in our system of jurisprudence, but plainly 
antagoni8tic to its lmsic idea." 
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The court then ei!P~ P'l.rrot v«. WPlls Fargo & Co., 15 Wall. 534; Ohio & 
:\!iss. Ry. Co. vs. I-'ael<ey. 78 111:.;. !;5; .Jom;en YS. Union Pacific Ry. Co. 6 Utah, 
:;:r;3; Ziegle1· vs. South & l'o:crth Ala. Ry. Co., 5S Ala., 5!14; Birmingham Ry. Co. 
vs. Parsons, 100 Ala., GG2; Biclinl!:bf>ry Ys. :\Tontana Vnion Ry. Co., 7 :\1ontana, 
:!71; Schenk vs. l'nion Par•. Tiy. C'o., ii Wyoming 430; Gottre]] vs. Union Pac. 
Hy. Co .. 2 Wyoming, 54J. 



38 OENER_.\.L AS:;E:IIBT.Y 

Continuing, the court say: 

"We conclude, therefore. that in its •basic and vital features the 
right given to the employP by this statute does not preserve to the em- . 
ployer the 'due process' of law guaranteed by the constitutions, for it 
authorizes the taking of thf' employer's property without his consent 
and without his fault. So far as the statute merely creates a new rem
edy in addition to those which existed before it is not invalid. The 
state has complete control over t)le remedies which it offers to suiters 
in its courts E-ven to the point of making them applicable to rights or 
equities already in existence. * * * \-Ve repeat, however, that this 
power must be exerciser! within the constitutional limitations which 
prescribe the law of the land." * * "' 

Proceeding further the court aclmowledges that if th'e statute were a police 
regulation necessary for the protection of the lives, health or the safety of the 
public generally it. might be upheld. Analyzing the law the court concludes 
that the statute is not a police regnlation. 

The feature of the New York law which was condemned by the supreme 
court of appeals of that state, as is clear from the foregoing quotation, was 
the deprivation of the employer's right to defend on the ground that the em
ploye had assumet.! the rish; inherent in the employment. Whether or not the 
reasoning and conclusion of the court in this respect are correct, they do not 
apply to the bill which you have presented to me. The section now under con· 
sideration and last above quoted discloses that the employer who does not 
enter the insurance scheme providPd by the whole bill shall be subject to suit 
-not for any injury sustainefl in the course of employment by his employes but 
for such injuries as m?.y have bE-en "caused by the wrongful act, neglect or de· 
fault of the employer or any of the employer's officers, agents or employes," 
and that in such an action he shall not have the defense of assumed risk. It 
seems to me to be perfectly plain that the only assumed risks upon which the 
employer is thus prohibited from defending are the risks of defective machinery 
lmown to the employe, and of incompetent fellow servants, etc. This language 
does not take away the right to defend on the ground of assumed risks inherent 
in the employment, or, as the New York court more properly puts it, it does 
not confer upon the employe the right to sue regardless of the delict of the em· 
ployer, thereby making the employer absolutely liable for all injuries sustained 
J;y his servant. Thus, the reasons which led the supreme court of appeals of 
New York to hold the New York law under consideration, unconstitutional, are 
not presented by the bill under consideration. The court in that case concedes 
that the assumed risks which are tal,en away by the bill are such as may be 
taken away by the legislation withont depriving anyone of property at all. 
Therefore, the questions as to what taking of private property is permissible 
under the police power and as to what rte,gree of public interest in the subject 
of legislation will justify in the exercise of police power are not raised. 

The New York court would seem to hold that t.he police power of the states 
is limited to the preserv:ation and protection of the lives, health and safety of 
the members of the body politic, and that it does not extend to legislation for 
the general economic welfare of the people aside from the considerations of 
security, health, morals and the like. If this is the holding of the New York 
court it is clearly opposed to tb'B weight of authority, although the authorities 
to be sure, are not uniform. In thr New York case are cited cases like Barthoff 
vs. O'Reilly, 74 N. Y., 509; Mullen vs. Peck, 49 0. S., 447; Marvin vs. Trout, 199 
U. S. 212, affirming Trout vs. Marvin, 62 0. S. 132. All of. these cases sustain 
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the constitutionality of police measures of statutes creating rights of action 
where no wrong had been committed. 

The cases of Noble State Bank vs. Ba.skell, 219 U. S. 104, Shallenberger, et 
al., vs. The First State Bank, etc., 172 Fed. 999, and Assaria State Bank vs. 
Dolley, 219 U. S. 121, referred to in the opinion of the court of appeals of New 
York, are cases arising under the so-called '"bank depositors guarantee acts" of 
Oklahoma, Nebraska and Kansas respectively. In these cases the supreme court 
of the United States sustains the validity of each of these acts, not on the 
ground alone that all business of banking is a privilege which may be made 
subject to franchise and license, but on the further ground that legislation of 
this sort constitutes a valid exercise of the police power of the states. In the 
opinion of Mr. Justice Holmes in the first of the above cited cases appears the 
following: 

"In the first it is established by a series of cases that an ulterior 
public advantage may justify a comparatively insignificant taking of 
private property for what, in its immediate purpose, is a private use. 
Clark vs. Nash, 198 U. S. 361; Strickly vs. Highland Boy Mining Co., 
200 U. S. 527, 531; Offield vs. New York, New Haven & Hartford R. R. 
Co., 203 U. S. 372; Baf'!on vs. Walker, 204 U. S. 311, 315. And in the 
next, it would seem that there may be other cases besides the every 
day one of taxation, in which the share of each party in the ben~fits of 
a scheme of mutual protection is sufficient compensation for the correl
ative burden that it is compelled to assume. See Ohio Oil Company vs. 
Indiana, 177 U. S. 190. At least, if we have a case within the reason
able exercise of the police power as above explained, no more need be 
said. 

"It may be said. in a general way that the police power in a gen
eral way extends to all the great public needs. Camfield vs. United 
States, 167 U. S. 518. It may be put forth in aid of what is sanctioned 
by usage, or held by the prevailing morality or strong and prepon
derant opinion to be ;;reatly and immerliately necessary to the public 
welfare. Among matters of that sort probably few would doubt that 
both usage and preponderant opinion give their sanction to enforcing 
the primary conditions of successful commerce. One of these condi
tions of the present time is the posEibility of payments by checks drawn 
against bank deposits, to such an extent do checks replace currency in 
daily business. If then the legislature of the state thinks that the pub
lic welfare requires the measure under consideration, analogy and prin
ciple are in favor of the power to enact it." " * * 

In the third of these cases the same justice says: 

"The case of Noble State Bank vs. Haskell, just" decided, cuts the 
root of the plaintiff's case, except so far as the Kansas law shows cer
tain minor differences from that of Oklahoma. The most important of 
these is that contribution to the fund is not absolutely required. On 
this grannd it is said, and was thought by the circuit judge, that the 
law could not be justified under the police power. We cannot agree to 
such a limitation. If, as we have rleciderl, the law might compel the 
f'!ontribution on the grounrls that we have stated, it may try to bring 
about the same rP.sult by the creation of motives less compulsory than 
command and of disadvantage<; in holding aloof less peremptory than 
an immediate step." * • • 



40 GENER.\L .\SSE:\IRLY 

It therefore appears that there is weighty authority for holding that private 
property may be taken where there is any public use or benefit to be subserved 
by the taking. Perhaps the theory of the decisions is aptly phrased in our own 
constitution, article I, section 19-the only provision corresponding with that 
of the fourteenth amendment of the federal constitution which I have been dis· 
ruesing. Said section 19 provides that "'private property shall ever be held 
inviolate but subservient to thP iJ~•l:Jlic welfare." 

Does then, the public weliare seem to justify the enactment of the bill under 
considera.tion? The general assembly is itself the first and almost the final 
judge of what constitutes the public welfare? Courts will only disturb its judg· 
ment when as in the Lochner case, supra, no ground whatever can be advanced 
for the enactment of the law in question. 

It has been decided then, that in the exercise of the police power private 
property may be taken; that this taking may be by way of creating a right of 
action where no wrong has been suffered-by making those who profit by the 
carrying on of a business or by the fruits of the labors of others absolutely 
liable for injuries resulting from such business or in the course of such em· 
ployment; that in ascertaining whether the public welfare is subserved l:)y a 
measure which does take private property, or does interfere with the liberty 
of persons, the courts will investigate and take notice of economic conditions 
and physical facts underlying the law which is called in question. Mueller vs. 
Oregon, 238 U. S. 412, ill which Mr . .Justice Brewer says: 

""When a question of fact is debated and debatable, and the extent 
to which special constitutional limitation goes is affected by the truth 
in respect to that fact. widespread and long-continued belief concern
ing it is worthy of consideration. "\Ve take judicial cognizance. of all 
matters of general lmowledge." 

(This is the case involving thP Oregon law limiting hours of labor for 
women.) 

All of these priciples having been established, and the economic soundness 
of the scheme of the bill being conceded, it seems to me reasonably certain 
that no feature of it constitutes such a deprivation of property or liberty as is. 
inhibited by article XIV, sedion 1 of the constitution of the United States, or by 
artiele T, section 19, of that of this state. 

The difficulty of the q(testion arises from the faet that no court, excepting 
the New York court of appeals, has ever passed upon a statute precisely like 
the bill proposed. 

Another difficulty arises from the fact that the bill in question does not 
explicitly or by necessary inference purport to be a police measure. Such a 
meaning, however, may be read into a statute, or rather the court will look to 
all partfl of the statute, to ascertain its true intent. 

Still another difficulty Rrises from lhe fact that the provision depriving the 
employer of the right to defend on the ground of assumed risk is inserted seem· 
ingly as a penalty or forfeiture which is to bP visited upon him for not doing 
a thing which it is not made his duty to do. Tnte, the case of Assaria State 
Bank v~. Dolley, supra, would seem to hold that it is competent for a state leg
islature in the exercise of police power Lo provide that persons who are subject 
to the legisla1ion may do certain things and then to provide ttrat if they do not 
do them, certain burdens &hall be imposed upon them. If this decision is to be 
regarded as go:ug to the length of holding that a person may be in a sense pun· 
ished for not doing that which he has a right not to do, then it is decisive of 
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the whole question. At any rate. in view of the importance of the bill which 
has been submitted to me and in view of its undoubted beneficence of purpose 
l am constrained on the authority of the case last above cited to hold, if the 
!Jill is a JlOiice measure, designed for the protection of the public interests, this 
manner of enforcing its prime objec~ do"!s not render it unconstitutional. 

For the same remwn and in spite of the decision in the Ives case, supra, I 
am inclined to the view that by the analogy ot cases representing the decided 
weight of authority the hill in question must be regarded as a police measure. 

In conclusion, I may s,ly that I am very reluctant to pass upon the consti
tutionality o: any bill as I feel that that function is one which should be left 
io the courts. I am mere reluctant to reach an adverse conclusion as to the 
~onstitutionality of any of the features of this bill, the general object and aim 
of which is so humane and just. I have given to the consideration of the 
various (]l'estions involved in a study of this bill from a constitutional stand
point, as great care as the time at my disposal has afforded. I have in every 
instance resolved all doubts in favor of the constitutionality of the bill, and be
f·au!'>e of this pre~111mption J have not held unconstitutional a few of its pro
Yisions concerning the validity of which I still have some doubt. As to these 
partiPnlat· provisions, all of which are mentioned in the foregoing opinion I 
might p('rhaps be able to satisfy myself more fully by devoting more time to 
their study. 

In spite of my reltwtance to pass npon the constitutionality of the Ull at 
al', and in _spite of the presumption of constitutionality which I have afforded 
to a!! oi' the provisions of the bill called in question by your inquiry I hav0. f('lt 
obliged to hold one feature of the nroposerl bill unconstitutional and to question 
seriously the constitt:tionali:y of the two other features. I trust that my advice 
:n the matter will !Je useful to the Pommittee and to both houses of the general 
~F''~'n,bly, and that changes can be com·eniently made in the bill with a view 
to o!Jviating the defects above referred to without sacrificing to any degree an~· 
of the basic principles thereof. 

Very truly yours, 
TDW'l'HY 8. HOGAX. 

Attorney General. 

A 222. 

Al'PROPHIATiOK BY STAT}<; TO ASSIST CITY IN BUILDING CULVERT
F'OR:\1-''SUKDRY BILL." 

Cm.t· ~~ nt·s. Omo. April 14, 1911. 

Finnnf'r: <'om;nittee. HoUM! of Uep1-esentatives. Co/umiJus. Ohio. 
G~::-;TL~;~n::" :-You hav~ a . .;ked me to advise you as to the form in which 

an appropriation shot:ld he made for the following purpose: 

"'l'hf' city is about to install a drain or culvert for a purpose which 
will relieve the statP. of thP. necessity of doing the same thing, and it is 
!lPem'!rl proper and just that the state shall appropriate money in aid of 
th(' enterprisP." 

In my jn1lgment it woul1l be mo!'t proper to place said appropriation in a 
FPparate bill by it!>e!f, su that til!' conditions upon whi!'h the appro(>riation is 
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made may be fully set forth. I know of no reason, however, why it should not 
he p!aC'ed in any of the bills that are customarily made up and design!J.ted as 
"appropriation bills," although the item woulrl seem to be such as should more 
properly be included in what is !mown as the "sunrlry bill." 

~33. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

EMPLOYERS' LIABILITY LAW-cONS'l'l'l'UTIONALITY-cLASSIFICATION 
O:B' "EMPLOYERS OF FIVE OR MORE MEN." 

In the exe1·cise of Ute police 7JOwcr, the legislature may establish classifica
tions and imposa specinl regulations npon earh class ?Vhen the classes are rea
sonallly ancl logically distinct. 

ln the act unrlcr cu1u>icleration however, the fact that all employes may avail 
ilzems!?lves of its provisions but that only emplouers ,;of five or 1nore workmen" 
are snbject to the rrltr:nmtine contingencies p1·esenterl tohe·re payment is not made 
into the fund. presents a possible imposition of an arbitrary anrl unreasonable 
1'/assi(icat-ion 1Dhirh will ir,,pair the con.~titutionalit1J of the bill. 

CoLU:IIlllTR, Omo, April 29, 1911. 

Ho;.;. W~I. GRim;.;, President. Ohio Senate, Columbtt.~, Ohio. 
D~:AR Sm: --1 beg to acknowledge receipt of your letter of April 28th, re

questing my opinion as to the constitutionality of Rertions 21-1 of Senate Bill 
No. 127, as amended anrl passed by the house of representatives. Said Senate 
Bill No. 127 is the same bill which I recently considered in an opinion addressed 
to Hon. Raymond Ratliff, chairman of the special committee of the house of 
representatives. I enclnse a copy of that opinion. 

You will note that I state therein that the established rule in all the courts 
upon the subject of class legislation is t)mt the legislature may divide the sub
jects of legislation into su~h classes as can be rPasonably and logically dis
tinguished from each other, and may enact laws pertaining to one of such 

· classes to the exclusion of the others. There must be, however, a real and sub· 
stanti'al difference justifying such classification. 

The enclosed opinion also states my conclusion as to the manifest object of 
the hill. which is to apportion between employers and employes the burden of 
insuring a community againRt the paupedsm and suffering which are the in· 
evitable result of industrial accidents. Whether or not the classifications made 
in the bill-and there are several of them--are reasonable depends upon whether 
or not they are in furtherance of this object. That is, the bill might be made 
applicable to certain employments on,ly, on the theory that the risk to the pub· 
lie in certain other employments was so small on account of the number of 
accidents occurring therein as to make special legislation of this sort unnecE's· 
sary in regard to such employments. Such a claRsification would probably be 
held reasonable. But the classification made hy section 21-1 of the bill is not 
this classification. All employments, whatever their nature, are, in their ap
plication to individuals, divider! into those in which five or more men are en
gaged nnder a single employer anrl those in which fewer than th'at number are 
so employed. Applying the above ;;rated principle to this classification it is at 
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once seen that it cannot be upheld unle!<s it can be established that industrial 
accidents are lE>ss likE-ly to occur in an employment where fewer than five men 
arc engagE-d than where more than that numbE-r are engaged. It is not that 
more accidents are lil<ely to occur where the body of employes is larger; that 
follows as a matter of f"Our<;~, for the number of accid~nts is always in propor
tion to the number of men employed-at least roughly !'O. The real question is 
as to whether an employe, en!!"aged in a common enterprise with three others, 
is less lil<ely to suffE-r injury than if he is E-ngaged with five others. 

As a matter of fact, of course, such an individual is more likely to be in
jured if he has more fE>l!ow sen-ants because of the principle that the presence 
of each additional fellow servant introduces an E>lemE>nt of risk on account of 
the possible negligence of such fellow servant. 

It would seem, thereforE', that it might properly be said that there is some 
haf:is for the classification which the bill mal<es in this particular, but no reason 
appears to me for the selection of the number five; it seems purely arbitrary. 
Unless it can be establishe•l that there is some logical classification between the 
l'mployments in which fivP or more mE>n are engaged and those in which fewer 
than that number are employed I fear that on this broad ground the classifica
tion would not be upheld, and that a court would hold that its effect was to deny 
to all parties in the same situation with respect to the main purpose of the 
hill, the equal protection of the law. 

There is another ground, howeYer, for criticising this classification-or 
rather the same fundamental reason, of the denial of the equal protection of 
the laws, operates in another way. Another section of the bill provides that all 
~;mployers may pay into an insurance fund on behalf of themselves and their 
employes. As I understanfl, Lhe opemtion of that section is not confined to 
employers employing five or more men and an employer employing fewer than 
five men may avail himself of its advantag-es. The object of sectio111 21-1 is to 
lnduce by indirect methods employers to subscribe to the state insurance fund. 
In its present form, however, its persuasive force is exerted on a part only of 
those who may comply with the preceding section. In other words, we have two 
sections, one of which offe!·s a course of conduct open to all of a given class, 
while the other threatens certain consequences if a part only of that class do 
not elect to follow such course of conduct. It seems to me that the preceding 
~ections <:lea!'ly indicate that the general assembly intends that the general 
object of the bill shall apply to all employers. If that is the case then the in
direct penalty must also be made applic~able to all or we shall have a classifica
tion within a classification which, hy the very terms of the bill itself, is un
''<'asorirrble as measured by the decisions quoted in my former opinion. 

For both of the forE>going reasons I am of the opinion that the words "who 
<'mploy five or more wor~'meu or operatives in the same business or in or about 
the same establi<;lunent" if allowed to remain in Senate Bill No. 127 will seriously 
impair its constitutionality. 

For a fuller rlisf:ussion of the decisions establishing the principles which 
haYP E>ndeavorecl •o apply to this lJUestioP. I refer yon to the enclosed opinion. 

Very truly yours, 
TL'IlOTIIY S. HOGAX, 

Attorney General. 
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248. 

TOWNSHIP TRUSTEES-POWER TO RESURFACE MACADAM ROAD WITH 
BRICK WITHOUT VOTE OF ELECTORS-PROCEDURE. 

Pt·oviclctl they adopt the proper pror.eflure and keep within the taxation' 
limitations, the trustees of a township may improoc an existing highway now 
surfacecl with macadam by resurfacing the same 7cifh brick, 7t1Uler section 3939, 
General Code. sul•heacl 22, without submitting the proposition to a vote of the 
electors. 

May 9, 1911. 

Hox. E. N. Boons. Representative of Belmont Gom1ty. care House of Representa
tives, Golmnb7~s, Ohio. 
DEAR Sue-You ha\'e requested an opinion from me as to whether the trus

tees of a township can, without submitting the same to a vote of the electors, 
improve a certain piece of road which was originally paved with macadam by 
resurfacing the same with brick 

Section 3295 reads as follows: 

"The trustees of any township may issue and sell bonds in such 
amounts and denominations, for Buch periorls of time and at such rate 
ot' interest, not to exceed six per cent., in such manner as is provitled 
]Jy law for the sale of bonds by such township, for any of the purposes 
authorized by law for the sale of bonds by a municipal corporation for 
specific purposes, when not less than two of such trustees, by an af
firmative vote, by resolution deem it ne~:essary, and the provisions of 
law applicable to municipal corporations in the issue and sale of bonds 
for specific purposes, the limitations thereon, and for the submission 
thereof to the voters, shall extend and appl~· to the trustees of town
ships." 

Section 3939 states as one of the specific purposes for which bonds may 
issue: 

"22. For resurfacing, rf>pairing or improving any existing street 
or streets as well as other public highways." 

Section 3940 provides: 

"Such bonds may be issued for any or all of such purposes, but 
th!.' total bonded indebtedness created in any one fiscal year under the 
authority of the preceding section, by a municipal corporation, shall 
not exceed one per cent. of the total Value of all property in such 
municipal corporation, as lister] and a.ssesserl for taxation, except as 
hereafter provided in this chapter." 

Section 3941 provides: 

""When such council, by re!>olution or ordinance passed by an 
affirmative vote of not less than two-thirds of all the members elected 
or appointed thereto, deems it necessary in any one fiscal year to issue 
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bonds for all or any of thP purpose<; so authorized in an amount greater 
than onp per cent. of the total value of all the property in such munic
iJlUI corporation as listed an1l assessed for taxation, it shall submit the 
question of issuing bonds in excess of such one per cent. to a vote of 
the IJl!alified electors of the municipal corporation at a general or spec
ial election in the manner hPreafter provided in this chapter." 
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Section 3942 (as ame11ded Fehruary 22, 19!1, 102 Ohio Laws -) pro
Yides: 

"The nPt indeb;:edtH'SH incurred by any township or municipal cor
poration for the nurposes mentionPd in sections :e!ln and 3939 of the Gen· 
eral Code, shall never exc!?ed four per cent. of the total value of all the 
11roperty in such corporation or township, as listed and assessed for 
taxation, unless the excess of such ::tmotmt is authorized by vote of the 
qualified electors of the township or corporation in the manner here
inafter provided." 

Century Jictionary-SurfacP: "To put a surface (of a particular 
kind) on, or f?,"ive a (certain) surfacP to; specifically to give a fine or 
even surface to; make plain or smooth." 

'Vebster-Surfaee: "To give a surface to; especially to cause to 
have a smooth or plain surface; to make smooth or plain." 

The words "repair'' and "improvement" are of such common use that it is 
not necessary for me to give a definition of such words. 

It is my opinion, therefore, that under suhhead 22 of section 3939, supra, 
the trustees of a township may improve an existing highway now surl'aced with 
macadam by resurfacing the same with brick, and may issue bonds therefor 
without submitting the same lo a vote of the electors, provided the total bonded 
indebtedness for any and all purposf's created in any one fiscal year shall not 
exceed one per cent. as provi•led in section ::1!-!40, supra, and provided, further, 
that the provisions of sections 3942 and il!l43 are not violated. 

Yours very truly, 

A 251. 

TntoTHY S. HoGAN, 

Attorney General. 

BILL CREATING A CHIEF INSPECTOR OF PUBLIC OFinCES' AND STATE 
INSTITUTIONS CON~TITUTIONAL- FINDING OF INSPECTOR NOT 
BINDING UPON COURTS. 

Corx~wn;, Ouro, l\1ay 12, 1911. 

Ho:". GEOJ:GE K. Ct·:ro~"''· Ohio Nenntc. Columbus. Ohio. 
Dr:AH Sm:-·I have carefully examinl'd Senate Bill No. 158, of which. you are 

the author, heil•~ "A hill to create a f'hief inspectot· of public offices and state 
in~titutions and to rf']lE'<' I certain sed ions of thC' General Code." 

r !mow of no rl'nson for rf'f,';:u·ding this hill as unconstitutional or defective 
in any I'PSJlf'l't. ;o.ry attf'ntion haYing been Pspeeially directed to section 6, I beg 
to state that said SPf'tion (ioes not RPf'l11 to f'Onfer UltOn the chief inspector vr 
vublic offices the power to pass upon thP validity or legality of a claim except· 
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iag in an advisory capacity. This section and the other sections of the act do 
not make the findint;s of the chief im;pector binding upon the courts or upon 
the taxing districts or upon the state; such finding~ are merely for the guidance 
of officers and taxpayers interested i.n the disbursements of public moneys. This 
being the case, I find no constitutional objection to this particular section. 

261. 

Very truly yours, 
TDIOTIIY S. HOGAN, 

.Attorney General. 

HEADING FOR APPROPRIATION FOR APPRAISERS OF: STATE PROPERTY. 

COLUMBUS, OHIO, May 31, 1911. 

JNnance Committee, Honse of Representatives. Columbus, Ohio. 
GE:\'TLE~IE:\' :-Yon have a:::ked me to advise you under what heading the 

appropriation to carry out the purposes of House Bill No. 378 should be placed. 
In my judgment it woulct be most proper to place said appropriation under 

a separate h~ading, as follows: "Appraisers of state property. Per diem and 
expenses of members, $ ............ " 

B 295. 

Very truly yours, 
Til\lO'l'HY s. HOGAN, 

.Attorney General. 

COMPENSATION OF CLERKS OF HOUSE AND SENATE-$5.00 PER DIEM 
FOR DAYS ACTUALLY EMPLOYED. 

Under section 53, General Code, clerks of the senate and house of 1·ezJresen· 
tatives aTe entitled to $5.00 per cliem for only those days U1J011> which they m·e 
actually em1)loyed in the work 1)rovirled for in said section. 

CoLl:~IBus, Omo. July 14, 1911. 

Hox. \V. V. GosHORX, Glerlc of the Senate, Columb1ls, Ohio. 
DE,\R SIIc-r beg to aeknowlerlgc receipt of a letter signed by Hon. Charles 

\V. Kempel, clerk of tl:t!l house of rE>presentatives, aml yourself, jointly suh· 
mitting for my opinion thereon the following question: 

"Please render us an opinion as to the compensation to which the 
clerl{S of the senate and house are entitled under the provisions of sec· 
tion 53 of the General Code." 

Sairi section 53, General Codll, is in part as follows: 

"The clerks of the senate and house of representatives shall be paid 
live dollars per day, each. for the time employed after the adjournment 
of the general assembly in maldnp; indexes to the recorded and printed 
journals, and reading the proof sheet~ of the 11rinted journals. The 
bills therefor must he approved by the commissioners of public printing 
or a majority of them." * * * 
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The primary meaning of this pro,·ision is very <'lear. The compensation 
therein provided is five dollars per day for the time employed in certain work. 
:\Ianifestly, no intention is apparent to compensate the clerks for days in which 
no serYices have been rendered. Broarlly speaking, the compensation provided 
for by this section is in the nature of a per diem fee without any unusual 
features. It is the essential nature of compensation so measured that its amount 
at a giYen time Is determined, not by the lapse of time alone but by the number 
of days on which official senices have been rendered. {Cobrecht vs. Cincinnati, 
51 0. s. 68.) 

The intent of the statute in this particular' is rendered absolutely clear by 
the provision that "the clerl{S shall render hills subject to the approval of the 
r-ommissioners of public printing." ~Wr>J·e it intended to make the compensation 
pa)'able under the section in the nature of a salary, the amount of which would 
be dependent solely upon the la11se of time, such a method of ascertainment 
would have been unnecessary. 

I am therefore of the opinion that the clerl\s of the senate and house of 
representatives are each entitled, under section 5:~. to the sum of five dollars 
for each day on which he is employed after the adjournment of the general 
assembly in making indexes to the journals and reading the proof sheets of the 
printed journals, hut that neither clerk is entitled to any compensation for any 
clay·durihg the time when he is generally employed in such work on which he 
B.ctually performs no Si!rvices. 

C3tH. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CANDIDATES F"OR CONSTJTU'l'TONAL CONVENTION-NOMINATION BY 
PETITION NOT BY PRIMARIES-RF.GULATIONS. 

It is 11ot necessary fur candidates fur the constitutional convention to pre· 
sent their petitions to tile board of elections 11rior tv the date of filing petitions 
for county o(fir:es or on the (/ate of their filing. 

As many qualifieil electors as file nominating petitions may be candidates 
for meml;ers of the constitutional com•entirm. 

clanclirlates may not be nominated at tl1e primarie.~ but by 1W111inatin!J. peti
tions only. 

CoLl')llll"S, 01110, July 20, 1911. 

Hox. An.u1 Fmnc JiembtJr House of Hepresentativcs. Portsmouth, Ohio. 
D~:.\n Sm:-1 beg- to aclo10wledge receipt of your communication of the 14th 

inst., in which communication you inquire as follows: 

''ln your opinion is it necessary under Senate Bill No. 15 to have 
the candidates for the constitutional convention present their petitions 
to the board of elections prior to the date of fil inp; peti t.ions for county 
offices, or on the !late of their tiline;? 

Also, if a candidat~ should file his petition in a<'corcl'ance with the 
·law relative to filin~ IY~titions for <'Otmty officio's, would the fact that a 
candidate has been Eelectecl at SIIC'h primanes prPvent any other person 
from entering the contest ancl presenting his petition to the board of 
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elections not earlier than sixty days, or later than thirty days prior to 
thE> general election at which such canrlidates are elected? 

"'Voulrl a candidate selef'ted in the coming primaries bar any other 
person from later becoming a candidate? 

In answer to your inquiry section 6 of Semtte Bill No. 15 provides that: 

··candidates for members of the constitutional convention shali be 
nominated by nominating petitions only." 

Section 7 of Senate Bill No. 15 provides as follows: 

"In any county, any qualified Plector of said county may be nom· 
inated as a candidate for members of the constitution'al convention for 
said county upon a petition in writing- addressed to the county board 
of deputy state supervisors. of eledions. signed by not less than two per 
cent. of the qualified electors of ~ai<l cmmty, or by such as will be legally 
qualified electors at the election to be held on the first Tuesday after 
the first Monday in November, 1911. t!nd the sairl percentage of two per 
cent. shall be hasecl on the number of those who voted at the last pre
ceding general election. In no caS€' shall thr number of. signers to a 
petition be less than three hundred." 

Section 12 of Senate Bill No. lii provides as fo!l ows: 

"Nominating petitions shall bf' filed with the board of deputy state 
eu;)ervisqrs of elections of each county not less than thirty nor more 
than sixty days prior to the rlay of election." 

I can find no provision in said hill which requires that candidates for the 
con~t.itutional convention shall present their pPtitions to the board of elections 
prior to the date of filing petition~ for county offices or on the date of filing such 
petitions. However, b.v virtue of the J)rovisions of the above cited sections 6 and 
12 of said Senate Bill No. 15, I am of the opinion that any qualified elector of 
his respective county may he nominatecl as a candidate for member of the con
Fotitutional convention upon a petition in writing, addressed to thP cunnty 
board of dep11ty state supervisors of elertions. provided said petition is signed 
by not less than two per cent. of the qualified electors of s·aid county, or by 
such electors as- will be legally qualified .to vote at. the election to be held on the 
rlrst Tuesday after the first Monday in November, 1911, and in no case shall the 
numher of signers to the petition be less than three hundred. 

So that, therefore. in conrlusion, it is my opinion, in answer to your first 
question; that it is not necessary that candidates for the constitutional conven
tion should present their petitions to the hoard of elections prior to the date of 
filing petitions for county offir.es or on the date of sur.h filing. 

By the pr?visions of section 6 of said bill, and which' is cited above, candi
f!ates for members of the constitutional convention shall be nominated by nom
inating petitions only, and by the provision contained in section 12 of said 
senate hill such nominating petition shall he filed with the deputy state super
visors of elections of each county not less than thirty days or more than sixty 
days prior to the datE' of election. 

Therefore, it is my opinion ihat as many qualified electors as file petitions 
in accordance with the above provisions can be candidates for members of the 
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~onstitutional ron \'ention, and that furthP.rmore, there is no provision for nom· 
inating candidates for the constitutional com·ention by or at the regular pri· 
maries, and that said bill provides that candidates for said constitutional con· 
vention can be nominated only by pntition as above ~tated. 

I believe my answers to your first two questions also answers your third 
question in this to-wit, that a cRndidate fo1· the constitutional convention can
not be selected by vrimary, ar.ct that no qualified elector of his respective county 
can be barred from being a candidate provided he has filed the required peti· 
tion with the deputy state supervisors of elections not less than thirty nor more 
than sixty days pl'ior to the date of election. 

360. 

Your<;; very truly, 
TI:IlOTHY S. HOGA"l, 

Attorney General. 

OFFICES INCOMPATIBLE-:\fEMBER m~NERAL ASSEMBLY AND DELE
GATE TO CONSTlTl1TiONAL CONVENTION-"PUBLIC OFFICE." 

A member of the legislafttre may be elected delegate to the constitutional 
!'Onvention. 

A memiJer of the constitutional convention holcls a lucrative public offic~ 

however, in that re acts in a zntblic capacity and exercise$, cluties delegated as 
c1 part of. the sovereignty of the state. ancl therefore uncler article II, section 4 
of the constitution, cannot retain at the same time his seat in the general as
sembly. 

Cor.v~mus, Onw, September 15, 1911. 

Hox. HAHilY W. CRIST, Member, House of Representatives, Delaware, Ohio. 
DEAH Sm:-1 beg to aclmowledge receipt of your letter of August 31st, and 

.would say that I have not until now rendered an opinion upon the question 
which you submit. You state: 

"I understand sometime ago that an opinion had been rendered by 
you that a member of the present general assembly is eligible to member
sllip in the coming constitutional convention. I would be greatly obliged 
if you would inform me as to whether you had given this matter atten
tion and had rewlered any opinion concerning it. The law itself would 
ser,m to· make any elector eli;;-ihle, and the constitutional provision for
bidding senators and representatives to hold an! office which they have 
created or as to whirh they have increased the salary, for one year 
after the expiration of their terms, would appear to apply only to ap
pointive positions, in case it had any application to the matter in hand. 

"In case a member is eligible to membership in the constitutional 
convention, would it lJB necessary to resign as a member of the present 
general assembly?" 

Article XVI, section 2 of the r.onstitution provides as follows: 

"Whenever two-thirds of. the members elected to each branch of 
the general assembly shall thin!< it neressary to ~all a convention, to re
vise, amend, or change tl1is con'3titntion, the~' shall recommend to the 

4----A. G. 
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electors to vote, at the nPxt election for mt>mhers to the general 
assembly, for or against :c~ convt>ntion; and if a majority of all 
the electors, voting at said Pleetion. shall have voted for a convention, 
the general assembly shall, at their nt>xt session, provide, by law, for 
calling the same. The convention sha.Jl consist of as many members as 
the house of r()presentati\·es, who shall be chosen in the same manner, 
and shall meet within thrt>e months aftt>r their 8lection, for the purpose, 
aforesaid." 

Article XVI, section 3 of the eonstitution provides as follows: 

"At the general election, to be held in the year one thousand eight 
hundred anfl seventy-one, and in each twentieth year thereafter, the 
question 'Shall there be a convention to revise, alter or amend the 
constitution' shall b0 submitted to the electors of the state; and, in case 
a majority of all the electors, voting at such election, shall decide in 
faYor of a convention, the general assembly, at its next session, shall 
provide, by law, for the election of delegates, and the assembling of 
such convention, as is provided in the preceding section; but no amend
ment of this constitution, agreed upon by any convention assembled in 
pursuancE' of i.his article, shall take effect, until thP- same shall have 
been submitted to the eiectors of the state, and adopted by a majority of 
those voting thereon." 

These sections afford the scheme for the calling, membership, compensation, 
etc., of members, and the times for holding constitutional conventions. No
where in the constitution will he found provisions for the qualifications of dele
gates to such constitutional conventions. 

'fhe legislature having duly recommended an election for the purpose of 
holding a constitutional convention, and the election having resulted in favor 
of said convention, the last general assembly passed an act to provide for the 
election to and assembling of a convention to revise, alter or amend the consti
tution of the state. (102 0. L. 298-303.) 

Section 1 of this act provides for the electiOn and the number of delegates, 
and that said delegate~ should possess "the qualifications of an elector." 

Section 7 of the act (102 0. L. 29H) provides: 

"In any ·county any qualified elector of said county may be nom
inated as a cimdidate for memher of the constitutional convention for 
said county" * * * 

Sedion 20 ( P<l.ge 303) provides as follows: 

"Any elector of the state shall be eligible to membership in such 
convention and any disqualification now imposed by law upon persons 
holding any other olficr. under the hiws of this state is hereby removed, 
insofar as the right to bP- a delegate to such convention is concerned. 
The delegates of th~ convention shall he entitled to the same compen
sation and mileage for their servir.es as is al!owNl by law to members 
of the general assembly for one year." * 

It is :nanifest from a consideration of the above act, providing for the con
vention, that any f)Ualified elector is eligible to a seat in the constitutional con-
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vention, and any statutory pr·ovision providing a cliRqualification is specifically 
removed . 

. \s snt~ge~te1l in vonr letter artir·le Ii, seC'tion 19 of the C'Onstitution provides 
that: 

··No senator or representative shall, during the term for which he 
shall have been dectetl, or for one year thereafter, be appointed to any 
c-ivil office under· this statre, which shall he f'reated or the emoluments 
of wh:ch shall have bPen inc:·eased, during the term for which he shall 
have hcPn elected." 

I agre(' with your opinion that this provision of the constitution applies only 
to "appointive" offices. As originally introduced in the convention wherein it 
was adopted, the section rear! "elected or appointed to," but after some discus
sion the 11·onl "elected" was striC'ken out and the section was meant to apply 
only to appointive offices. ( 2 De hates, 1851, 562-832). I conclude that so far as 
:vour eligibility to membershi]1 in the 1.00ming constitutional convention is con
cerned, the fact that you arP. a member of the general assembly now and was 
at the time of the enactmPnt: of the law fixing the time of the holding of said 
c-onvention, as WE'll a<> lhe compensation of members, etc., would not interfere; 
and that you might be elected to membership in said constitutional conven
lion. 

A more serious situation is presente.l in your last inquiry, where you ask 
whether or not a memh')r of the constitutional convention is eligible to a seat 
in the genera! assembly. 

Section 4 of article 1J of the constitution provides that: 

"No person holding- office under thE' authority of the United States, 
or any lucrative office under the authority of this state, shall be eligible 
to, or lw.ve a seat in, the g-eneral assembly; but this provision shall not 
extend to township officers, just kes of the peace, notaries public or 
officer~ of the militia." 

The general inhibition applie3 to a person ·holding office under the authority 
of the United States or a lucrative office under the authority of this state. The 
express exceptions are township officers, jnstice~ of the peace, notaries public or 
officers of the militia. I am inclined to believe that the well known maxim 
"Ea:pressio unius e.rclusio altel'ius est" would apply in this instance, and that 
the only offices exC'epted under the general prohibition are such as are specifical
ly set forth in the above section, and that a person holding any other office than 
those excepted would bf! ineligible to and could not have a seat in the general 
assembly. 

It necessarily follows, thE-n, that the sole question to be determined is 
whPther or not a rtelegate to the constitutional convention holds a "lucrative 
office" under· the authority of this statf'. Since the act of the general assembly 
provides that the compensation shall be the same, including mileage, as is al
lowed hy law to membPrs of the g-eneral assembly for one year, it would be 
lucrative. and I nee1l Oit!y consider as to whether or not such delegate is an of
ficer under authority of thi,; state. 

ThP delegate is elected by and represents his constituents in a convention 
helrt for the purpo<;e of altering, amending or revising the state constitution. 
His is a duty of t!te hil!'hPst type, that of revising-, or amending and altering the 

,fnnrlamental law of thE' state. TnH', his term of office is not definitely fixed 
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other thun to the time necessary to faithfully do and perform the particular 
things for whif'h he was elec·ted, hut, as stated in People vs. Bledsoe, 68 N. 
c. 257: 

"Duration antl salaries are not of the essence of public office. The 
duty of acting for &.ud on heha!f of the stat~ eonstitntes an office." 

The delegate takes an oath of offif"e-at least such has been the- custom of 
previous conventions, doing this, I suppose, by virtue of sect:on 7 of article V 
of the constitution. 

Judge Spear says ( 49 0. S. 37): 

"An office, speal;ing in !!"eneral terms, is the right an(, duty to exer
cise an employment. It is <lefined by th€' Century dictionary as 'a post, 
the possess!on of which imposeR certain rluties upon the :)assessor and 
confers authority for their performance;' by Cor-bran. in his Law Lex
icon, as 'a position or appointment entailing certain righ ~s and duties,' 
and Bonvier as ·a right. to exercise a pnhlie function O\' employment, 
and to take the fees and emoluments belonging to it.' And in Bradford 
vs .. Justices, 33 na., 332, 'Where an indiviuual has been appointed or 
electedL in a manner prescribed by l:lw. has a designation or title 
given him by law, and exen:ises functions concerning the public, as
signed to him by law, he must be regarded as a public officer.'" 
$ * * 

Mason v!l. State, GS 0. S. 31), holds: 

"A public office is a public trust held for the benefit of the pub
lic.'' * • * 

In the leading case of State vs .. Jennings, 57 0. S. 415-424, Judge Minshall 
"lays: 

"Many efforts have been made t.o define a public office; and it is 
only the incumbent of snch an office whose rights can be challenged 
in a proceeding in quo tcf!rranto. But it is easier to conceive the gen
eral requirement:l; of such an office, th'an to express them with precision 
in a definition tl1at shall be entirely faultless. It will be found, how
ever, by consulting the cases and the authorities, that the most general 
distinction of a public office is, that it embraces the performance by the 
incumbent of a public function delegated to him as a part of the sov
ereignty of the state.'' 

In the ca!le of Clark vs. Stanley, 66 N. C. 59-62, the court says: 

"A puhlic officer is one whose duties are in their nature public, thus 
involving in their performance the exercise of some portion of the 
sovereign power, whether great or small, and in whose proper per
formance citizens, irrespective of party, are interested, either as mem
bers of the entire hody politic or of some duly established division 
thereof." 

From these definitions and expressions of the dift'P.rent courts it is clear to. 
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me that the position !'re>atrcl by the act in qu~>~tion i!; an oftke ancl that the in
cumbent elef'ted in the manner prescribed by law is an officer. The delegatP. to 
the coru;titutional convention is truly an agent of the state. He represents his 
r·onstitucncy in suggesting !'han~=;es in the organic law; his rP.sponsibility is the 
very highPst; hiR ohligation thP greatest; hP, in a way that is fast becoming 
popular, legi~lates-a legislation with a r~>fer('ndum, for the proposecl new con-
stitution mw't go before the puhlic for aPceptance nr rejection. . 

ThP present legislature. while it adjournerl sine dif'. is subject to rail from 
the governor to assemble in extraordinary session: ancl although no one !mows 
whethl"r or not the governor will find it nPcessary, for any purpose. to convene 
1 he present general assemhly in e'l:traordinary session, it is at least possible 
that it may be!'ome necessary so to do. It would f'ertainly not be held that in 
the event the general assembly reconvenes in extraorclinary session in January 
next, and the constitutional convention shonld meet at that time, the same person 
could holr1 his right to sit in both meetings. Neither clo I think that this per
son, holcling both offices, would ha,:e the option of attending the one aml re
signing from the other at his own sweet will and pleasure. It would be possible 
in the event that a number of the present rnPmbers of the general assembly were 
elected in their respective counties to the constitutional convention, to seriously 
inconvenience and delay the mePting of the convention if an extraordinary ses· 
sion of the pmeral ass~ml::ly became neressary. There would then be an in
compatibility of time as well n..c; duties of a p<Jrson holding an office in the con· 
vention and in the general assembly at the same time. 

l am, thcrrfore, of the opinion that while a memher of the general assembly 
is eligible to be eleded a delegate to the ronstitntional convention, public policy 
would demand that such member resi)nl a::: a member of the general assembly 
before accepting the office of delegate, as he would be in no event, were the gen
eral assembly reconvenerl in extraordinary session, entitled to have a seat in the 
general assembly, since his office of rlelegate to such constitl1tional f'Onvention 
is a lucrative offiee under the state, and so forbidclen under our constitution 
herein cited. 

378. 

Very truly yours, 
TDIO'l'HY S. HOGAX, 

Attorney General. 

J\JAYOR-POWFJR TO DESIGNATE JUSTICE OF THE PEACE-TO PERFOR:\I 
.JUDICIAL POWERS WHILE ABSENT-POWERS OF PRESIDENT OF 
COUNCIL EXECUTIVE ONLY. 

T/le nwyor of a r:it11 hns thq po1cer to designate a justice of the peace to 
C'J'erdse his jurlidnl functions rluring lli.~ r(/JseJu·e. 

The president of the rounr·il during thr' aiJSf'ncc of the mayor· sun~eecls only 
io the e.recutive funrtions of the latter and not to his judicial functions. 

Cot.nwL·s. Omo. September 19, 1911. 

Hox. S. S. DE.\ToX, .1fem1Jer, Ohio Senntc. UriJaua. Ohio. 
D~:.\R Sm:-J beg to acl,no\vledge re('eipt of your letter of September 13th 

in which :von rail my altPntion to the sr>eming eontlif'ting provisions of section 
427:l ami sef'!ion 454!1 of the General Corle, and to thP additional fact that the 

• former of these two sections was originally enacted at a later date than the 
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latter; and in which you request my opinion as to whether, in the light of 
these two sections, the mayor of a. city ha::; power to designate a justice of the 
peace to exercise his judicial functions during the absence or disability of the 
mayor, or whether such funetions during such absence or disability devolve 
'1pon the president of the council. 

This question was submitt"!d to this department during the incumbency 
of my J:!redecessor, who held that the mayor now has the power as formerly, 
to· designate a justicP. of the peace for the purpose aforesaid. The conclusion 
is based upon the decision of the circuit court, State vs. Hance, 26 G. C. 273, 
which is to the effect that the president of council during the absence of the 
mayor succeeds under the seetion above cited, only to the executive functions 
of the mayor, as distinguished from his judicial functions. 

I concur in this opinion and therefore advise that in the case described 
by you, the mayor had the power to designate the justice of the peace to exercise 
his judiei'al functions during his absence. Very truly yours, 

TBIOTHY S. HOGAX, 
Attorney General. 

B 390. 

LEGISLATIVE ACT NOT vYJTHIN INITIATIVE AND REFERENDUM ACT. 

CoLUilillUS, Onw, September 23, 1911. 

Hox. CnAnu~s KL TIL, Member Ohio Senate, Golnmb1~s. Ohi(l.. 
DEAH S1n:-Under date of Septemller 13th you address·me as follows: 

"Please give me your opinion on the following: There was an act 
passed in Ap!"il, 1 'l04, providing for the ptirifie.ation of the strongly 
polluted Mill creek running- through Hamilton county and the city of 
Cincinnati. The county eommissioners were held by that act to con
struct a trunk sewer for that pnr:1osc, but nothing was done by them 
so far. The state bdard of heal1 h declared the condition· of the creek 
a menace to health, also did the city hoard of health lately and ordered 
the county commis;;ioners to act according to the law. But now comes 
the commissioners :md say we are not able to undertake this big 
problem which may take four or five years for its completion. As we 
are only elected for two years and . overloaded with work now we 
demand that the next legislature give us the power to appoint a com
mission of experts to take holcl and carry the problem through from 
beginning to end. To avoid any more delay in this urgent case, cannot 
the law be changed or amended to that effect hy a popular vote on the 
strength of the initiative anu referendum act?" 

lf you will refer to the initiative and referendum act as passed by the last 
legislature, and as found in 1fl2 0. L., page 521, etc., you .will note that section 
4227-1 and section 4227-2 of said act applies only to resolutions, ordinances and 
measures of municir,al ~OfJJorations and does not refer at all to the acts of the 
legislature. Therefore, I would say that the act passed in April, 1904, by the 
Ohio legislature was not within the purview of the initiative and referendum 
act. Yours Yery truly, 

TDIOTIIY S. HOGAX, 
Attorney General. 
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OFI<'ICI<JS IXCO:\iPATIBLF..-:\IE:\TBER OF GENERAL ASSE:\IBLY AND 
:\lE:IiBER OF BOARD OF TRUSTEES OF PUBLIC AFFAIRS-"PUBLIC 
OFFICE." 

As the position of t.I!P. /word of tn•~l~'e.~ of pu!Jlir· affairs r,f a village is a1 
luaatire oflit'e under the authorit1• of the state. 1citJiin the comprehension of 
article !I. sectio,z 4 of the state con~titution. S!!rh position may not be helcl by a 
member of the general assembly. 

CoLt')!IWI', Omo, September 30, 1911. 

Hox. :\1. J. JEXKtxs . .llem.ber of the Hou~·~ oJ Rep;·escntafil•cs, Plain City. Ohio. 
D~;.\n Sm:-l herewith bEg to acknowledge receipt of your inquiry under 

date of August 11th. 1911, in which you say: 

"I am the Madison rotmty memher of the seventy-ninth general 
assembly and I would like an official opinion from your department 
as to my eligibility to servP. as a member of the board of trustees of 
public atTairs of the village in which I reside. 

"I requested an opinion upon this question from your predecessor 
inasmuch as I was a member of !<uch ):lOard when elected representative, 
but tile information nevE'!' reached me. 

"I have lwen ct:rtifierl to the hoard of elections as a candidate for 
the S1.11He office at the forthcoming primarzes and if I am ineligible I 
wish to so notify the board before the ballots are printed." 

In rPply to your inquiries, l wish to say that section 4357 of the General 
Code nrovirles as follows: 

"In e.lch village in whirh watez· \'.'Orks, an electric light plant, 
artificial or natural gas pl:mt, or other similar public utility is situated, 
OJ' when eouncil orrien; water worl,s, an electric light plant, natural or 
artificial gas plant or other ~imil:u public utility, to be constructed or 
to be lea3ed or purcha~:>ed from any individual, company or corporation, 
couneil shall establish at sueh tlme a bo!l.rd of trustees of public affairs 
for the village, whir·h shall consist of three members, residents of the 
village, who shall he each elected for a term of two years." 

Section 4358 of thP General Code provides as follows: 

"When the council, in accordance with the provisions of this 
ehapter, estahlisl:es a board of trustee« of public affairs, :he mayor of 
the Yil!age shal I a]Jpoint the membP.rs thereof. subject to the confirma
tion of !be council. St.ch appointees shall hold their offices until their 
~upc·essors ha\e been eler·tcrl accorrling to law and such successors shall 
be r>lP.ctecl :tt 1 nc next regular el<'ction of municipal officers held in such 
village." 

ArtiPie !!, sect ion 4 of the constitution nrovicles as follows: 

"Xo JIPrson holclin~ offiee nncler thr> authority of the United States, 
or any luerative offiee un11.cr the authority of thi<; state, shall be eligible 
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to, or have a seat in the general assembly; but this provision shall not 
extend to township officers, justices of the peace, notaries public, or 
officers of the militia." 

I take it that the office of member of the board of trustees of public affairs 
of the village of Plain City is a lucrative office under the authority of the state, 
and, therefore, comes within the prohibition of article 2, seciion 4 of the state 
constitution; and inasmuch as said office is not within any of the exceptions 
of the aforesaid sections of the constitution, I am of the opinion that so long 
as you are a member of the board of trustees of public affai'=S of your village, 
you are neither eligible to, nor entitled to have a !;<eat in the g-eneral assembly. 
If you desire to retain ~·our position in the general assembly .vou should resign 
from the board of trustees of public affairs at once, as you nut.y not legally hold 
the office of member of the general assembly, nor draw any pay therefor while 
you hold the other office, but if you resign as member o:l' the board of trustees 
of public affairs of your village at once, I apprehend no question wilt be raised 
about your membership in the general asembly. 

Very trnly yours, 
TDWTHY 8. HOGAN, 

Attorney General. 
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(To the Secretary of State) 
2 

CLEVELAl':D HCNGARIAX AID SOCIETIES DEATH BENEFIT ASSOCIA
TION-:\lUTUAL CORPORATION NOT FOR PROFIT-DOING INSUR
ANCE BUSINESS--FEE FOR FILING ARTICLES OF INCORPORATION. 

A conw,·atior. not for profit wllose business substantially amounts to 
insurance, must pay a fee of $25.00 for filing its artirlPs and must in every way 
become sub,iect to the in.~urance laws of the state an(L partic'ularly to sections· 
9427 et seq., General Code. 

COI.l'~llws, OnTo, January 4, 1910 

Hox. C.\1:~11 A. THo~IPsox, .~ecretary of Ntate, Columbus. Ohio. 
DEAH S1n:-I beg to Rcknowled;re ref'eipt of your letter of December :Wth, 

enclosing proposed articles of incorporation of the Cleveland Hungarian Aid 
SociPties Death Benefit Federation, and requesting my opinion as to the fee 
chargeable for these articles. 

The corporation is not for profit. The purpose for which it is formed is 
"aiding the families of its members in the event of death." It is further pro
vided in the artides that "its proceedings and business shall be conducted 
Rgreeable to its constitutions and by-laws, and such amendments and altera
tions as it may from time to time adopt for its government." The association 
has no capital stock. 

These articles of incorporation indicate that the feder•ation mentioned 
therein is in one of two possi.ble classes mentioned in section 176 of the General 
Code, viz: 

"1. A mt•tual life in~urance corporatiou having no cat}ital stock. 
··2. A t:orporation not organized for profit and not mutual in its 

character." 

In my opinion the husine~s which this company proposes to do substantially 
amounts i o insurance anrl il musl not only pay a fee of twenty-five ( $25.00) 
dollars for filing its artii:le:', hut it must bP.come subject in eYery respect to the 
insurance laws oi' the state and particularly to sections 9427 et seq. of the 
rteneral Code. See section G65 of the General Code. 

The articles in question are regular in form and may be filed upon the 
payment of the proper fee. 

"¥ours very truly, 
TDIO'rllY S. HOG AX, 

Attorney General. 
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4. 

CORPORATIONS-LEGALITY OF PURPOSE CLAUSE OF WESTERN SECURI
TIES COMPANY-POWER OF CORPORATiON TO OWN STOCK IN C0.\1· 
PETING COMPANIES. 

A purpose clause of articles of inc07"JJOration conferring the power to /10/rl 

stocks ancl securities of othe1· com.petiilg ancl non-T.:indrect corporations as owner 
thereof _is a violation of public; z!olicy ana statutes of t lte state of Ohio. 

CoLl'.\IHL-~, Onw, January G, 1:)11. 

Hox. CAH;>.IL A. 'fHO.\IPso:-.;, &ecTetary of State, Colmnbus. Ohio. 

DEAH S11c-I beg to acknowledge receipt of your letter of January 3d, sub
mitting for my opinion as to the legality of the purpose clause thereof the pro
posed articles of incorporation of tlt3 \Vestern Reserve Sec11rities Company, whil.:h 
said clause is as follows: 

"Said corporation is formed for the purpose of taking charge of, car
ing for and managing real estate for owners, negotiating loans, acquir
ing, owning, holding and disposing of stocks, bonds, note·s, bills of ex
change, mortgages, leases, leasehold interests, or other securities eithor 
as owner, agent or broker, and to promote, finance, develop or other
wise further the lawful enterprises of others, and to do any and all 
other incidental acts and things." 

The power to "a<'qnire, own, hold anrl dispose of stocl;s, bonds, notes, bills 
of exchange, mortgages, or other securities, either as ownE'r, agent 
or brokEr; and to promote, finance, flevelop or otherwise further the lawful en
terprises of others," is not only sepamte and distinct from the pov. er "to tal;e 
charge of, ca1·e for and manage real estate for owners," and thus objE'ctionable 
under the rule laid down in State ex rei. v. Taylor, 55 0. S. 67, but tile power as 
above referred to is one which may not lawfully be conferred upon any corpora
tion in Ohio. The 110wer of an Ohio corporation to hold stocks and sf-!curities of 
other corporations as o1cner is limited to the acquisition of stocl;s of kindred 
but not comp<:ting corporations. Under the powers attempted to be conferred 
upon this corporation it could commit acts directly violative of the established 
public policy of this state and of statute law relating to trusts and combinations. 
For a more complete discussion of the principles involved I beg to refer you to 
my opinion of December 21, 1910, r(specting the admission of the U. S. Invest
ment Securities Company to do business in Ohio. 

] 9. 

Very truly yours, 
'fDIOTIIY S. Hot:.\.\', 

Atton~cy General. 

January 13, 1911. 

Hox. CHARLES H. GnA l't:s, Secretary of State. Columbus. Ohio. 
l\IY DEAH Sm:-1 beg to acknowledge receipt of your Jetter of January 11th, 

inclosing certified copy of the articles of incorporation of the U. S. Investment. 
and Securities Company, a corporation organized under the laws of South Dakota, 
and seeking admission to do business in this state under the provisions of sec-
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lions 1 iS and 18:1 of the GenPral Code, formPrly sections 148lJ and Hik. r, spee
tively, Revised Statutes. The application is referred to me as to whether thP. 
busimss, or oiJject of th:> corporation, as set forth in s"lid articles, is such as may 
be legally carried out by a corporation organized under the laws of thi<; state. l 
beg to refer you in this connection to the opinion of Hon. l.". G. Denmon, At
torney General, rendered to your department under date of December 21, 191•J. 
I indorse the conclusion and opinion of that date of the attorney general as ex
pressed in that opinion, that the object of the incorporation of the U'. S. In
vestmEnt and Securities Company are all contrary to the settled public policy 
of the state of Ohio. I therefore advise you that you may not lawfully io;;!'ue a 
certificate authorb:ing the U. S. Investment and Securities Company to do busi
ness in the state of Ohio. 

Yours truly, 

7. 

TnwTIIY S. Hm:.1x, 
A.ttorne11 General. 

ARTit:;LES OF INCORPORA'l'ION OF B. F. FINK CQ:\TPA~Y-LEGALITY
POWER OF CORPORATION TO ENGAGE IN SEVER<\L UNRELATED 
FOR!\IS OF BU'STi-JESS-llEAL ESTATE CORPORATIONS-TWENTY
FIVE YEAR LIMITATION. 

The word "purpose'' in sec-tion 8623, General Cocle. is intentionall1f ttSCfl in 
ihe singular ancl e.rccpt in certain cases. express111 stipulatecl in the statutes, 
eorporations may not lawfllllY lie tonnerl in Ohio for more than one purpose. 

A corporation tu e:?gage in real estatr> bu~iness trill expire in twenty-five 
years and the articlG8 of incorporation shoulcl so state. 

Corx~!Bn;, Onro, January 11, 1911. 

Ho'<. C'11 IHI.t;s H. f1.H.\\TS. Sel'rctary of State. Columbus, Ohio. 
DE.\R Sm:-I beg to acknowledgE> receipt of ym1r lr.ttP.r of January lOth, 

enclosing articles or int:orporation of thP. B. F. Fink ('ompany and requesting 
my opinion as to the legality of the purpo!'l') clause thPreof, woich is as follows: 

"Said corporation is [ormerl for the purpos~ of engaging in and 
conducting a general wholesale and retail busine-ss in all kinds of 
merchandise; also for conducting an undertaking business including 
the wholesale anrl retail anrl manufacturing of a>:tif'les and goods used 
in the undertaking businPss and general merchandising busines~; also 
for the purpose of lmying and selling and exchanging and owning real 
estate and improviTig and rleveloping same." 

I am unable to as,ertain from this purpmw c-lause just what is the real 
principal purpose of this company. Tf it is a g-en•Jral merchandise business, the 
first phrase of the clause ending with the Remi-colon, while objec-tionable because 
of its vagueness and generality, is probably legal. With this principal business
assuming it to be such-however, the inc-orporators have sought to join the 
following unrelate>d purposes: 

1. That of eTiga)\'ing in 1 hP undertaking IJusinPss. 2. That of dealing at 
wholesale and retnil in artic!Ps anrl ~oorls 1\RPcl in the undertaking business. 
:J. That of manufacturing artic-les anrl u:oorls nHcrl in the undertaldng business. 
l. That of dealing generally in re-al eRtate. 
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In the leading c:u:e of State ex rei. vs. Taylor, 55 0. S. 67, the supreme 
court of this state established the rule that the word "purpose" in former 
section 3235, Revisen Statutes, now section Sf\23, General Code, was designedly 
used in the singular number. and that excepting in certain cases expressly 
provided for by statute, corporations may not lawfully he formed in Ohio for 
more than one purpose. Thf> application of this rule would require the 
incorporators of the B. F. Fink Company to elect among the va.rious unrelated 
purposes stated in the articlPs of incorporation presen~ed to me, the one 
purpose for which they desire to incorporate. 

In the same connection I beg to advise that if the incorporators desire that 
the company shall engage in the real estate business the corporation thus 
formed will expire by limitation in twenty-five years from the d·ate on which 
its articles of incorporation are issued by you, ancl in my jui!gment the articles 
of incorporation themselves should so state. See section SG-18, General Code. 

For the foregoing reasons I advise that until the articles of incorporation 
are amended as above suggested, you do not file or record the same. 

Yours very truly, 

27. 

TlllfOTHY S. HOGAN, 

Attorney General. 

ARTICLES OF INCORPORATION OF THE DEAL-KERNS AGENCY COM-
PANY-GENERAL INSURANCE AGENCY BUSINESS- PURPOSE 
CLAUSE-''UNDERWRITERS.'' 

A. corporation formed tor the purpose of engaging in a _qeneral insnrance 
agency business, cannot, in the purpose clause of its articles, exp1·ess such pttr
pose as a "business of general insm·ance underw-riters." 

Cor.u:mms, 0Hro, January 16, 1911. 

Hox. CHARLES H. GRAVES, .'Jec-retary of State. Ooltt1nbus, Ohio. 
DKIR Snc--I beg to acknowledge receipt of your lette1· of January 14th; 

enclosing proposed articles of incorporation of the Deal-Kern!" Agency Company 
and requesting my opinion as to the legality of the purpose clause thereof, 
which is as follow!l: 

"Said corporation is formed for the purpose of engaging in the 
business of general insurance underwriter10." 

The incorporators of these articles have used unfortunate language. It is 
apparent from the name of the r:orporation that they have employed the word 
"underwriters" in its derivative or popular sense, as being synonymous with 
"agents." Such, however, is not its original and technical meaning. The term 
"underwriter" is definer! in Bouvier's law dictionary as follows: 

"The party who agrees to insure another on life or property, in a 
policy of insurance. He is also called the insurer." 

The Standard dictionary gives a similar definition. 
I take as above suggested, that this company was not intended to be 

organized for the purpose of doing an insurance business, but rather for the 
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purpose of doing- an inst.rarH'C' a~eney business. Defining the powers of an 
insurance company, the artiC'Ies of inC'Orporation are for ol>vious reasons insuf
fieient; as a:tempt.in:; to ereate an ae;ency cowpany, the language tmployed is 
for thl' above reasons inar1~urate. 

l the!'t'fore ad\·is€, nntil the articles of incorporation are amended as above 
suggPPted. that yon .lo :wt f.1e the same. \'Pry truly yours, 

~8. 

TD!OTHY S. HOOA:'I", 

Attorney General. 

CORPORATIONS- HOLDING CO:CVlPANIES- OWNERSHIP OF STOCKS
LEGALITY OF ARTICLES OF INCORPORATION OF OHIO SECllRITIES 
CO:\lPANY, WESTERN RESERVE SECURITIES CO:\lPA~Y AND THE 
A:\IERICAN BRIDGE COMPANY. 

Tt is against the statutes and the settled ]lolicy of the state of Ohio to pe1·
m it a eorporation or association of natnral persons to P.rercise rights of general 
ou,nersllip of eorporate stocks. 

:L'he statute is against the common law ana shoulcl be construed strictly. and 
al"licles of incorporation governed therei!Y must express only what is clearly 
IP{JQI. 

2. Corporations may, howeve1·, be formed tor the purpose of dealing in 
stol·ks anll seeurities of other eorporations a.~ agents. 

CoLl'~IBcs, Omo, January 16, 1911. 

Hox. CHARLES H. GRA\'ES. Secretary of State. Columbus, Ohio. 
DEAH SIH:-I beg to acknowledge r"ceipt of your Jetter of January 11th, en

closing proposed articles of incorporation of the Ohio Securities Company with 
check of L. D. Weadock attached thereto; also your letter of January 14th, en
!·losing amended application for articles of incorporation of the Western Re
serve Securities Company with letter of T. A. :\fcCaslin and check attached 
thereto; also your letter of January 14th, enclosing amended certificate of in
corporation of the American Brillge Company. All of these letters present the 
same general question, viz: 

"Can a corporation be legally incorporated under the Jaws of this 
state for the purpose o'f owning the stocks of other corporations?" 

This department has repeatedly held that this may not be done: it is against 
the settled policy of this state to permit a corporation or association of natural 
persons to exercise the rights of general ownership of corporate stocks; the exer
cise of such a right would tend to monopoly. 

It is true that certain statutes authorize corporations to acquire stock of 
other corporations undEr certain circun1stances, and that section 8683 authorizes 
all private corporations to 

"purchase or otherwise acquire and hold shares of stock in other 
ldndred but not competing plant and corporations, domestic or foreign." 

All surh provisions, however, are to be strictly con!'trued. All of them to 
dl'ftne powHs which are purely incidental and which may not be recited in the 
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statement of the purpose for which the corporation is formed. In other words. 
it. is not lawful in this state for a corporation to be engaged in the business of 
owning stocks; the power which all corporations have in this respect is pur.:ly 
incidental and may not be extended beyond the strict terms of the statute. This 
is because the statutes themselves are in derogation of the eommon law rule. 

Bank v. Bank, 36 0. S., 354. 
Ry. Co. v. Iron Co., 46 0. S., 44. 
Peoples v. Trust Co., 130 Ill., 268. 
State ex rei. v. Standard Oil Co., 49 0. S., 13i. 

In Mr. McCaslin's letter the point is made that inasmuch as the company 
has the right to own stocks of similar but not competing corporat:ons, the 
----- in its articles that the company is formed for the purpose of "ac

quiring, owning, holding and disposiiig of stock," etc., will be construed as if 
limited to the acquisition of stocks of kindred but not competing corporations. 
This, however, does not follow. The articles of incorporation of the Western 
Reserve Securities Company attempt to authorize that company to acquire the 
stocks of any corporation whether such corporations be kindred or not and 
whether or not they be competing corporations. They would authorize thP com· 
pany to acquire and to exercise the rights of ownership with r,spect to the stock 
of a number of unrelated manufacturing companiPs; in other words, they author
ize the formation of what is familiarly known as "a holding company." 

Mr. McCaslin in his letter states that the acts of the company are presumed 
to be legal. This is immaterial. Let the articles of incorporation recite what 
is clearly legal and there will be no objections to them. . 

It is, of course, to be understood that corporations may be formed for the 
purpose of dealing in stocks and securities of other corporations as agents. 

For the foregoing reasons I beg to advise you that the articles of incorpora
tion of the Ohio Securities Company of the ·western Reserve Securities Com
pany as drafted may not be filed by you, and that the American Bridg(' Com
pany may not be admittEd to do business in Ohio so long as it retains in its cer
tificate of incorporation the power to "purchase, hold * * * or '' * * 
dispose of the shares of the capital stock * * * of any other corporation or 
corporations * * * and * * * while owner of any such stock * * " 
to exercise all the rights, powers and privileges of ownership. including th2 right 
to vote thereon." Very truly yours, 

35. 

TnrOTHY S. HOG IX, 

.-lttorney General. 

ARTICLES OF INCORPORATION OF CONTRACTOR'S INVEST:\1ENT CO:\i
PANY-BUILDING CQ:\IPANIJ<JS. 

Section 10210 of the General Oocle floes not authorize building companies to 
engage in a general rental business. 

Corporations may be formed for a. single purpose only, unless express author
ity to pursue more than one object has been conferred by law. 

CoLUMBUS, OHIO, January 18, 1911. 

Hox. CHARLES H. GRA YES, Secretary of State, Ool1~mbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of January 17th, re-
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rp;E-sring my opinion as to the lPgality of thP ll\lrpo,;p <"lausP of tlw pr0pww•l 
artir·l~o-s of itH·ot·pot·ation of the Contraetor"s lnv<>stmPnt Com1mny. whieh said 
l"lau~P iH as followR: 

··managing and renting office huildings and other lmil<lings d.si!!;JH~tl 

for business and other llllrposts. and oi' ar·quiring, ereeting and holding 
offic·e buildings and othet· buildings _designed for bnsinc~s ancl othPr pur
po>;es. and of a<'quiring, selling, holding and otherwise disposing of 
leasehold ( state:s or other interE:sts in land which may be neeessary or 
proper in <'OnnPction th('rewith, ancl of doing a general contraeting buR;. 
ness." 

The in<'orporation anrl powers of building- <'OilllJanieR are especially provided 
for by seetion 10210, Genl'ral Corle. which Jlrovid s in part as follows: 

"A corporation organized for the purpose of eonstructing ancl ma:n
taining huilrlings to be used for hotel, store rooms, offires, warehonse5 
and faetories. may acquire hy purchase or leasl', anrl hold upon mort;.;age 
and lease all sueh real estate or personal property as is n('cess:uy, for 
such purpose. But no such eorporation shall acquire or mortgage ::tny 
real or leaseholrl estate. or lease it for a periocl <'xeeecling '' * * the 
term of five years, without the consent of th! holders of two-thinls of 
the stock ., * * Nothing herein shall authoriz(' corporations to buy 
and sell, or to deal in real estate for profit." 

The above quoted articles recite the following purposes: 
1. :\!anaging- and renting buildings. 

Aequiring. erecting and holding builrlings. 
Doing a general <'ontracting business. 

The purpose of acquiring and disposing of interests ln land is also fwt forth 
in the articles, hut this purpose, while probably superfluous, is clearly stater! to 
be incidental to the other purposes of the company and therefore is not, strictly 
spealdng, objectionable. The purpo~e of renting office buildings is not one of 
th-' purposes which may be indepenclently pursued l1y a corporation organized 
under Hection 10210. The managing and renting of a building may properly be 
said to be an incident to its maintenance. However, it is obvious that the busi
ness of managing and renting office buildings may be carried on by a person or 
corporation without maintaining the huilding thus manag,d and rented. Sec
tion 10210 does not authorize corporation~ formed thereunder to engage in the 
rental agency business. 

"General contracting" business is clearly an enterprise 'Fparate and distinct 
from that of constructing and maintaininp; buildings. 

The rule in this state being that laid down in State ex rei. v. Taylor, Gfi 0. 
S. 67, that corporations may be formed for a single ptu·pose only, excepting 
where express authority to pursue more than one object is conferred by law, I 
am of the opinion that until the phrase "of doing a general contracting busi
ness" is eliminated from the articles of incorporation of the Contractor's Invest
ment Company, and until the purpose of managing and renting offices and other 
buildings is stated therein as clearly subordinate and incidental to th(' Jlrin
Pipal purpose of acquiring, erecting and holding such buildings, the said articles 
of incorporation of that company should not be filed by you. 

Very truly yours, 
TnroTHY S. Horn:". 

Attorne11 r.eneral. 
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41. 

ARTICLRS OF INCORPORATTON OF THE MOBERLY PAVING BRICK 
COMPANY-LEGALITY OF PURPOSE CLAUSE-COMBINATION OF 
CERTAIN PURPOSES ILLEGAL. 

'l'he articles of incortwmtion of the Moberly P(tving B;·ick Company are 
somewhat superflttiJtts in that they set n•tt incidental pmcas which would accrue 
tcithottt their statement in the nrticles. 

'l'hc artirles are generally legal however, except that they combine certain 
purposes which may uot be so u:niterl tmcler the statutes. 

CoLu:~mus, On10, January 20, 1911. 

Ho:-.-. CHARLES H. GRA\"Es, Secretary of State, Col·umbus, Ohio. 
DEAR Sm:-1 beg to aelmowle,lg-E> receipt of yonr Jette!' of January 18th, 

in which you request my opinion as to the legality of the purpose clause of 
the pro'posed artides of incorporation of the Moberly Paving Brick Company, 
application for which, together wjth voucher check for three hundred dollars. 
was encloser: with your letter. 

The rlause in question is as follows: 

''Said corporation is formed for the purpose of acquiring, owning, 
constructing, selling, m'aintaining and operating quarries, mines, 
plants, works and factories for the making, manufacturing, and pro
dur-ing paving bricks, paving blocks, curbing blocks, building bricks, 
building ulocks and any and all other kinds and varieties of bricks 
and blocks, tiling of all kinds, terra cotta products of all kinds, and 
clay, shale and cement products and manufactures of ali kinds and 
descriptions; to buy, sell. own, trade and deal in all classes and kinds 
of clay, shale and concrete products, both natural and manufactured, 
and to mine and quarry al! l{inds of clays and shales; to engage in 
the contracling or construction business, or both, for any kind of con
struction or building worl' involving in whole or in part the use of 
any variety or form of clay, shale or concrete products, including the 
contracting for, and building of, streets, avenues, alleys and roadways 
and sidewalks; to buy, sell, construct, own, maintain and operate all 
classes of real estate and personal property necessary to the conduct of 
such business, and to own, maintain, improve, operate, and sell any 
such property, real or personal, as shall bP. received or acquired in the 
r:onrse of such business; to huy, flell. construct, maintain and operate 
tramways, dummy-lines and cable-lines and all necessary means of 
transportation for the proper handling and management of said 
business. not however, to include the business of a common carrier in 
any case; also to own, arquire, develop, maintain, operate and sell 
building stone of all kinds and stone quarries, and to manufacture, 
buy and sell, and deal in, crushed stone and all other varieties of 
commercial stone." 

:\Inch of the foregoing clause is merely superfluous, being the recital of 
incidental powers, which would vest in the corporation without snch express 
mention. As to so much of the clause as may be so characterized I beg to 
advise that, while it is· out of place in the articles of incorporation, it is not, 
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strictly speaking, illegal, anu if the incorporators insist upon retaining it 
therein, J know of no objection to such a course. 

The company has joined several purposes, most of which are authorized to 
be so joined, by virt•1e of sections 10137 et seq. of the G~neral Code, which 
authorize companies to be incorporated for the purposes of mining and manu
facturing. These sections, however, do not authorize such companies to be 
fonned for purposes such RS that described m the clause: 

"to engage in the contracting or construction business, or both, for 
any kind of construction or building work involving in whole or part 
the use of any variety or form of clay, shale or concrete products, 
including the contracting for, and building of, streets, ·avenues, alleys 
and roadways and sidewalks;" 

This purpose not being included within the purposes which may, under 
the statutes above referred to, be joined together, must be eliminated from the 
articles of incorporation, under the rule laid down in State ex rel. vs. Taylor, 
55 0. s. 67. 

For this reRson, you should not in my opinion, file the articles of incorpora
tion of the Moberly Paving Brick Company, until they are amended so as to 
obviate the above criticism. 

Respectfully submitted, 

43. 

TIMOTHY S. HOGAN, 

Attorney General. 

ARTICLES OF INCORPORATION OF THE "BIG NIGHT TONIGHT SOCIAL 
CLUB"-LEGALITY OF PURPOSE CLAUSE-:\:IUTUAL PROTECTION 
AND RELIEF . 

. 1 corporation organizer! {or 1JUTely social purposes is incorrect in using in 
its purpose clause the terms "tor mutual protection and relief" for the reason 
that such terms are applied, to insurance companies in the statutes. 

CoLu~mus, Oruo, January 20, 1911. 

Hox. CHARLEs H. GRAVES, Secretary of State, Columbus, Ohio. 
DtJAR Sm:-I beg to acknowledge receipt of your letter of January 11th, 

enclosing application for articles of incorporation of the Big Night Tonight 
Social Club, together with two dollars in currency. 

You request my opinion as to the legality of the purpose clause of said 
articles of incorporation, which is as follows: 

"Said corporation is formed for tbe purpose of holding meetings, 
for social purposes by its members and their families, and for mutual 
protection and relief of the members thereof, and their families 
exclusively, and not with a view of profit. All expenses incurred is 
to be voluntarily contributed by its members." 

While the objects of the proposed company, as stated in the above quoted 
clause, are in no sense illegal, they are not statE>d with sufficient definiteness, 
in my judgment, to permit you to file them. The language, "mutual protection 

5-A. G. 



66 ~ECRETARY OF ST.J.TE 

ann relief of the members thereof" has come to have a peculiar significance in 
our statutes. In section 9427, for example, it is used to describe the business 
of insurance to be conducted by what are known as mutual protective associa
tions. Tf the incorporators of the clnb desire to conduct an insurance business 
they must more particularly describe the nature of that business in the articles 
of incorporation, and they must pay a fee of twenty-five dollars for filing the 
same. If, however, the object is purely social as indicated by the first portion 
of the clause in question, the phrase ··mutual protection and relief" should be 
eliminated. 

For the foregoing reasons, I beg to advise, that, in my opinion, you should 
not file the proposed articles of incorporation of the Big Night Tonight Social 
Club in their present form. 

Respectfully submitted, 

72. 

TDIOTHY S. HOGAX, 

Attorney General. 

CORPORATIONS-INCREASE OF STOCK-CERTIFICATES 01!' SUBSCRIP
TION. 

When a corporation increases its capital stock, a certificate of the action 
provided tor in section 8698, Gene1·al Code, must lie jiled with the secretar11 of 
state. 

Certificate of S1tliscription to the increased stock neecl not lle filerl. 

CoLullmus, Ouw, January 26, 1911. 

Hox. CHARLES H. GRA\"ES, Secretary of Sta.te. Columbus, Ohio. 
DEAR Sllc-I beg_ to acknowledge receipt of your lettEr of January 20th, en

closing a letter addressed to you by Howard A. Couse, attorney-at-law, and re
questing an opinion upon the question raised in said letter which is as follows: 

"When a corporation incrEases its capital stock must a certifiP.ate 
of subscription to the increased stock be filed with the secretary of 
state?" 

The following provisions of the General Code of Ohio relates to this ques
tion: 

"Section 8633. When ten per cent. of the capital stock is subscribed, 
the subscril!e.rs to the articles of inc01·poration, or a majority of them at 
once shall so certify in writing to the secretary of state. 

"Section 8634. The incorporators shall be liable to any person af
fected thEreby, in the amount of any deficiency in the actual payment 
of ten per cent. on the stock subscribed for at the time of so certjfying 
to the secretary of state. 

"Section 8635. As soon as such certificate is made, the signers there-
to, shall give notice to the stockholders * * * to meet * * * 
for the purpose of choosing * " * directors " "' "' 

"Section 8698. After its original capital stock is fully S1tbscribed 
tor, and an installment of ten per cent. on each share of stock has been 
paid thereon, a corporation * * * may increase its capital stock 
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0 0 0 by the unanimous written consent of all original st:hscriber;;. 
Afte1· organization the increase may he made by a vote of the holtler:;; 
of a majority of its stock 0 0 0 Or, the stock may b~ increased at 
a meeting of the stockholder<; at which all are present in person, or by 
proxy, 0 " " and also agree in writing to such increase, naming 
the amount thereof to which they agree. A. C'erli{icate uf such action 
shall he filed with the secretary of state." 

ui 

There are no other provisions of lhe General C01l~ dirertly or indirectly ap
plicable to the question at hand. 

Section Sli.M, 8/i.l.) an!l 8/i.!.i above quoted, not only provide for what is known 
as a certificate of subscription, but also clearly indicate the purposes of such a 
provision, which are to fix the liability of the incorporators, and to make it 
possible for the incorporators to complete the organization of the company. The 
filing of the certificate of subscription is a necessary step in the formation of 
the corporation. Once the corporation is formed and directors are Elected. the 
necessity for such a certificate is satisfied. 

Section Sli[JS above quoted confers the right to increase capital stock upon 
such corporations only whose original ca11ital stock is l'ully subscribed for. lt 
provides for the filing with the secretary ol' ~tate of but one certific-ate and that 
is a certificate of increase of capital stock. 

In view of the absence of a specific provision requiring a certificate of sub
scription to the increased stock to be filed with the secretary of state, and in 
view also of the object and purpo~e of the requirement that &uch a certificate 
shall be filed as a st.<:p in the original organization of the corporation, I am of 
the opinion that the secretary of state may not require or file a certificate of 
subscription to stock acquired by a corporation by increase of its capital stocl' 
under section 8698 of the General Code. 

Very truly yours, 

73. 

TDIOTIIY S. HOG.\X, 

Attorney GenPral. 

ARTICLES OF INCORPORATION OF GUARANTEED :\IORTGAGE AND BOND 
COMPANIES-GENERAL BROKERAGE BUSINESS. 

A cOI'JWration may be formerl fur the purpose of carrying on a general broker

age business. 
January 26, 1911. 

Hox. CnAHLES H. GRAVES, secretary of State, Columbus, Ohio. 
DEAR Srn:-I beg to acknowledge receipt of your letter of January 18th, 

inclosing articles of incorporation of the Guaranteed ::\iortgage and Bond Com
pany with check for $50 attached thereto. You request my opinion as to the 
legality of the purpase clause of said corporation, which Is as follows: 

"Said corporation is formed for the purpose of buying and selling 
notes, bills of exchange and evidEnces of indebtedness, loaning money, 
leasing property, buying and selling SP('Urities, negotiating loans, en-
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d01·sing and guaranteeing notes, bonds and other securities and doing 
whatever else that may be necessary to carry on a general brokerage 
business in securities." 

While this clause is somewhat awkwardly framed it is all in my judgment 
to be construed in the light of the last few words thereof: ·'whatever tlse that 
may be necessary to carry on a general brokerage business." This purpose is 
lawful and· all the enumtrated acts which precede this language are to be con
strued as subsidiary thereto. 

I therefore advise that the purpose of the Guaranteed Mortga!\'e and Bond 
Company is lawful and that the artir.les of incorporation, now presented to you, 
may be file_d. 

Yours truly, 
Tn!O'riiY S. HOG.\X, 

Attorne11 General. 

CoLtT)tBus, Onto, February 1, 1 fl11. 

Hox. CnAHLES H. GnAI'ES, SecretaTy of State, Colurnbus, Ohio. 
D~:AH Stu:-I beg to acknowledge receipt of your letter of January 26th, en

closing proposed articles of incOI'])Qration of the Huron Realty Company, with 
letter and check attached thereto. 

Yon requtst my opinion as to the legality of the purpose clause thereof, which 
is as follows: 

"Said corporation is formefl for the .purpose of acquiring or con
structing and maintaining buildings to be used for hotels, store rooms, 
offices, warehouses or factories, and, for such purpose, acquiring, by 
purchase or lease, and holding, using, mortgaging and leasing all such 
real estate or ptrsonal property as may be necessary- therefor; and of 
doing all other things necessary, proper or incidental to the transaction 
of said business; this corporation being organizert under section 10210 
of the General Code of the state of Ohio." 

This clause is a substantial transcription in words of the provisions of sec
tion 10210, General Code. I therefore advise that the articles of incorporation 
in question are legal and may be filed by you. 

I note that the letter attached to the articlEs states that the company is to 
succeed a company of the same name now existing as a real estate corporation. 
The new company may not succeed such real Estate company in every sense of 
the word as is disclosed by the last sentence of section 10210 of the General 
Code, which is as follows: 

"Nothing herein shall authorize corporations to buy and Eel!, or to 
dEal in real estate for profit." 

Very truly yours, 
TnroTHY S. HooAx. 

AttornPy General. 
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74. 

CERTU'ICATE OF AGREE.:\IENT FOR r,o~SOLIDATIOX OF THE BEXEVO
LENT ASSOCIATIONS THF. FINNISH TUR\'A TE:'IlPERANCE SOCIETY 
AND THE FINNISH KUNTO TE::\IPERANCE SOCIETY OF ASHTABULA, 
OHIO. INTO THE FINNISH SOVINTO TE:\'IPERANCE SOCIETY. 

The provisions of section 10039-10041, General Code, having been complierl 
witl!. the certificate ·under consideration may be {ilea by the secretary of state. 

January 26, 1911. 

Ho:-;. CHARLES ·H. GRA\'ES, :secreta1·y of State. Columbus, Ohio. 
Df:Ail S11::-You have submitted to me for my opinion thereon a certificate 

to the secretary of statf1 of an agreement for the rom;olidation of the uenevolent 
associations, the Finnish Turva Temperance SociPty, and the Finnish Kunto 
Temperance Society, both of .-\shtabula. Ohio, under the new name and style of 
the Finnish Sovinto Temperance Society. 

Section 10038 of the General Code provides that: 

"\V.hen two or more charitable or benevolent associ:ltions, societies 
or organizations formed or incorporaterl by or under aiJy law of this 
state for charitable or benevolent purposes, desire to be consolidated or 
united as a single corporation, the trustees * * * of such associa
tions * " " ma:v enter into an agreement for such a consolidation 
and prescribe its terms ann conditions; also, a corporate name for such 
united association~;, * * * the time anrl plare for the first meeting 
of the new corporation, the number of memhers of one or more or of 
each separate branrh or organi:om tion to he choRen as directors, trustees, 

_or othe1· officers of the new corporation." * * 

Section 1 003!1 of the General Code in part provides: 

"That no agreement so ma•le shall he valirl until it has been sub
mitted to a separate meeting of the members, of whicb due and full 
notice h'as be•·n given. according to the form and usage for calling 
meetingR of each of such aRsocia.tions * "' • and ratified by a two
thirrls vote of all the members present at the meeting, in person or by 
proxy, entitled to vote." * "' "' 

Section 10040 of the General Cotle provides in part: 

''When such agreement has heen ratified by each association 
" "' * the r.lf'rl{ or secretary of each meeting shall certify the record 
of the proceedings thereof. and deliver it to the clerk or secretary of 
the tirst meeting of the united associations." 

Section 10041 of the General Code in part proYirles: 

"At thP first meeting of the united assoeiations "' * *. If at 
the meeting the proceedings and acts of the several associations '" • "' 
are submitted to and approved IJy it, and a board of trustees * " " 
are cho!>en in accordance with the terms of the agreeml'nt, the clerl{, 
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or secretary of the meeting shall certify the approved agreement or 
terms of union agreement and file it in fhe office of the secretary of 
state, whereupon the several associations " * * shall be one 
corporation under the name by it adopted." 

I have carefully examined the Pertificate submitted to me and find that it 
complies in every respect with the provisions above quoted. I presume that 
the question concerning which you desire my opinion is as to whether or not 
the two associations whirh have attempted thus to be consolidated are "char
itable or benevolent associations" or "organizations incorporated for charitable 
or benevolent purposes" within the meaning of section 10038 above quoted. 

The papers submitti!d to me do not disclo~e the nature and extent of the 
corporate power of either of the constituent societies. Yet, however, as indicated 
by the names thereof the1r objects are to further the eause of temperance 
generally among their members or among a eertain defined elass of persons; 
then in my judgment such socinties are "societies incorporated for charitable 
purposes" within the meaning of said section. 

See Harrington vs. Pier, 105 Wis. 465. 
Saltonstall vs. Sanders, ] 1 Allen 466. 

If, therefore, these societies are formerl for purposes such as above described 
you should file and record the certificate which has been transmitted to you for 
that purpose as provided in section 10043 of the General Code, upon receipt of 
the fees chargeable therefor, which would seem to be- provided for lJy paragraph 
twelYe (12) of section 176 of the General Code. 

78. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

ARTICLES OF INCORPORATION OF THF. PLASTERING CONTRACTORS 
ASSOCIATION COMPANY-PURPOSE CLAUSE. 

The use in the purpose clause of the wonls "promoting the business tcelfarc 
of its stockholders and mem.bers"' is too llroad. and too ·vague ancl until it has 
been satisfactorily arnpli{iecl ancl cx]llained, the articles of incorporation shoulcl 
not be filecl. 

.January 27, 1911. 

Hox. CHAHLES H. GRAYES, 8cc1·etary of State, Oolmnbus, Ohio. 

DEAR Sm:-I beg to acknowledge rec:eipt of your letter of .January 21st, 
requesting my opinion of the purpose clause of the inclosed artieles of incorpora· 
tion of the Plastering Contractors Association Company, wUeh said clause is 
as follows: 

"Said corporation is formed for the purpose of promoting the busi
ness welfare of its stockhol(lers aml members; to inculcate just and 
eC]uitable principles: to adjust. so far as practicalJle, all difficulties 
arising between its stockholders and members and theit· employes; to 



.\XXL\L REPORT OF TilE .\TTORXEY GEXER.\L. 

acquire, purchasr-, possess, lease and sell such real estate and personal 
prop~rly, anu to do all othE:r things necessary or incident to the 
carrying out of the purpoEe for which said corporation is formed." 
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The clause of "promoting the business welfare of its stockholders and 
members" should in my judgment be amplified or explaine<l. This statement 
is not sufficiently definite. It is so broad as to seem to cov~r the fostering of 
agreements in restraint of rrarle and competition in violation of the statute law 
and pnblic policy of this st:1te, and especiall~· when taken in connection with 
the name of the company which indicates that the stockhold•.'rs of the corpora· 
tion are intended to be persons who would otherwise be competing agents. If 
the prinl'ipal business of the company as indicated by the language "to adjust, 
so far as practicable, all difficulties arising between its stockholders and mem
bers and thejr employes" is to deal in behalf of a certain class of employers with 
the employes of its stockholders or customers such a purpose would be lawful. 
If the purpo:;e is intended to !Je broader than this, however, it must nevertheless 
lle definitely stated. 

I advise that until the clause in question is so amended as to obviate the 
above criticism you do not file the articles of incorporation of the Plastering 
Contractors Association Company. 

89. 

Yours truly, 
T!:MOTHY S. HOGAX, 

Attorney General. 

ARTICLES OF INCORPORATION OF WOODHOW-PARKER COMPANY-NE
CESSITY OF CLAUSE DEFIKJNG TWENTY-FIVE YEAH LI:\liTATION 
OF HEAL ESTATE CORPORATIONS. 

It is to be recommenrlecl that articles of incorporation of companies formed 
for the 1JUT]Jose of dealing i11 ,-eal estate be marie to include tfte specific statutory 
twenty-five year limitation, but snch clause is not legally necessary. 

Cou::~!IWH, OnTo, February 1, 1911. 

Hox. CIL\HLI•:s H. GHA \'ES, Secretary uf State, Columbus. Ohio. 

DI,.\1\ Su::-I beg to aclmowledge receipt of your Jetter of January 26th, en· 
dosing proposed articles of incorporation of the Woodrow-Parl,er Company, with 
check and letter attached thereto. 

You reqmst my opinion as to whether the purpose clause thereof is legal, 
as defining a single purpose, or whether it attempts to set forth a plurality of 
purposes. Yon also ask to be advised as to whether the clause in question 
should contain an express provision, that the powers to b:! conferred upon the 
corporation thereby, shall expire by limitation in twenty-five years. 

I have carefully examiner! the purpose clause in question, which is very 
I. ngthy. The principal object or purpose of the corporation as therein defined, 
is the conduct of the real estate business. "'ithout quoting the clause, suffice it 
to say, that I am satisfied that none of the objects set forth therein, are foreign 
to surh business; many of them dEfine powers which would be incidental to the 
real estate business, and, strictly speaking, their recital is merely superfluous 
and subject to criticism on that grounrl. HoweYer, such a statement of powers, 
dearly intended and stated to be incidental, while unnecessary, is not illegal, 
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and does not invalidate the articles of incorporation. I therefore advise with 
respect to your first question, that the articles of incorporation of the \Voodrow
Parker Company define but a single purpose, and are, in that respect, legal. 

With respect to your second question I beg to state that section 8648 of the 
General Code provides that: 

"A corporation formed to buy or sell real estate shall expire by limi
tation in twenty-five years from the date on which its articles of in
corporation were issued by the secretary of state." 

It is clear from this section that the ·articles in question will expire by limi
tation in twenty-five years from the date on which they may be issued by you, 
whether or not the purpose clause thereof so states. 

I have several times recommended to you that articles of incorporation of 
companies formed for the purpose of dealing in real estate include this specific 
provision, but as a strict matter of law, there is no such requirement. If, then, 
the incorporators of this company prefer not to include such a statement in the 
purpose clause of their articles of incorporation, you may not, on that ground, 
refuse to file or record the same. 

It is my opinion, therefore, that the articles of incorporation of the \Vood
row-Parker Company are legal in form and may be filed by you. 

Very truly yours, 

91. 

TilllOTHY S. Hoa.\x, 
Attorney Genera/.. 

ARTICLES OF INCORPORATION OF THE OH£0 MUTUAL TEMPERING COM
PANY-PATENT AND INVENTION CORPORATIONS-MANUFACTURING 
CORPORATIONS. 

A corporation formed tor the pnrpose of developing certain inventions ana 
patents may not include in its articles of incorporation the pur-pose of manufac
turing and selling the articles to which the patent processes are applicable. 

On the other hand, however, a corporation tormea tor the p1crpose of manu
facturing and selling certain articles may have as incidental thereto, the right 
of purchasing and selling patent rights. 

CoLu)mus, OHIO, February 1, 1911. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of January 18th, en
closing articles of incorporation of the Ohio Metal Tempering Company, with 
letter and check attached thereto. 

You request my opinion as to the legality of the purpose clause of the said 
articles of incorporation, which is as follows: 

"Said corporation is formed for the purpose of purchasing, leasing, 
obtaining license or contract for, or otherwise acquiring, the title to, and 
right to the use of, by itself, or others to whom it may grant rights in 
the same, any and all inventions, patents, applications for patents,_ or 
other rights or privileges, -in and to any and all processes for improving 
the physical properties of copper, iron, steel and other metals, especially 
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such as relate to the tempering of such metals, and includin~ what iH 
known as the 'Lamon process of improving the physical properties of 
metals.' Also of purchasing, using and assigning, as above, any and all 
patents, or applications therefor, improvements, or additions thereto, or 
extensions thereof, including inventions or othu rights or claims con
nected with and germane to such processes, and including not only such 
as may now, but such as may hereafter, be made, or arise, and be rna· 
terial to the succEssful operation of any such processes. Also of pn~ag
ing in the business of manufactnring and selling any and all articles to 
which said processes are applicable. Also of engaging in the business 
of developing and dispcsing of the right to use said processes by others 
tngaged in such manufacture. Also of ar.quiring, owning, operating and 
disposing of such real and personal property, inclthling experimental anrl 
demonstrating laboratories, chemicals, machinery, scientific instruments, 

· and all other appliances used, or relating to, any such proc.~sses, and 
necessary to accomplish th~ above purposes; also generally of doing all 
other acts and things necessary to carry out the purposes above m: n
tioned.'' 

73 

The principal purpose of the corporation seems to be that of develoving cer
tain inventions and patents. This purpose is lawful, but it may not be extPnded 
as is attempted to be, to that of manufacturing and selling the articles to which 
the patented processes are applicable .. If the incorporators desire to engage in 
the businEss of manufacturing, a corporation formed by them for this purpose 
would have the incidental right to purchase and dispose of patent rights; but 
it does not follow that a corporation formed for the purpose of developing vatent 
rights may, as incidental to such purpose, enga~e in the business of manufae
turing. It thus appEars that the incorporators must elect as to whether the 
company will be organized for the purpose <if manufacturing, or for the pur
pose of the development of inventions. Until this clect_ion is made anr\ the 
articles are amended in compliance therewith, I advise you not to file or record 
the same. 

Very truly yours, 

!lla. 

TDIUTIIY 8. HO(: \X, 

Attoniey Geneml. 

ARTICLES 01~ INCORPORATION OF THE WORTH McK. COMPANY--PRO
FESSIONAL BUSINESS. 

A corporation may not be formf'-Cl in Ohio for the purpose of mrr]ling on a 
professional business. 

A corporation form eel for the purpose of acting as ar;ent or brol;er in m ah·
ing of contracts when the actual object of tl•e corporation requires that it8 busi
ness must be transacted by a{fents who must be pnblif'ly quali(ierl and licensed 
is to be deemed professional and wtthin the prol1illition of the statute. 

If. however, the scheme of the corporation 1ras, for a compensation. to IH' 
11aia to it by individuals, to m·ran{lc fl. r:ontrar'l IJetwcen such intliviclnal and a 
professional, leaving tl1e clesignation of the latter to tl1e individual ancl the 
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amount of c:ompensation to l;e agreed 1tpon between the iuclividnal anrl thP mem
ber of the profession, such zcoulcl be a l;rokeragc or agency lntsiness and a lwc
ful purpose tor a corporation. 

CoLt: -'lllt:s. Omo, February 2, 1911. 

Hox. CHAHLt-;S H. GnAYEs, Secretary of State, Columbus, Ohio . 
. DEAH Sm:-1 beg to acknowledge receipt of your lEtter of .January :!fith, en

closing proposed articles of incorporation of the ·worth McK. Company, as re
drafted, with check for ten dollars thereto attached. 

You request my opinion as to the legality of the purpos3 clawse thereof, 
which is as follows: 

"Said corporation is formed fo1- i.he purpose of acting as agent or 
broker in the maldng of contracts and especially in the following man
ner, to-wit: 

··said corporation will procure contracts from groups of individuals, 
partnerships or corporations, each group consisting possibly of one or 
more hospital;>. physician, surgEon, optician, dentist and attorney, by the 
terms of which contract the members of said group shall grant, give and 
furnish to the members of another group, which last named group here 
inafter referred to as certificate holders, certain concessions, inducements 
and advantages, as for example, certain free consultations and serviees 
and the contract which said corporation will procure from saifl first 
named group shaJI be expn-ssly for the use and benefit ot' said group 
known as certificate holders of said corporation. A sample of said con
tract is in words and figures as follows, to-wit: 

" 'Cleveland, 0., .................. . 

"'it is hereby agreed by and between Lhe ·worth McK. Company, a 
corporation, acting as agent for its certificate holders, holding certificates 
numbering from 1 to .... ,. and for their sole and exclusive use and ben
efit, party of the first part and (Richard Roe, Optician, etc.) party of the 
second part. 

" 'In consideration of the covenants and agreements hereinaftPr set 
forth and of the payments to be hereinafter made by the party of the 
first part, second party hereby agrees, 

" '1. To give to each of the aforesaid certificate holders of first party 
during the twelve months following the date of this contract, five (5) 

free office consultations and other services at the following_ prices, to
wit: 

"'Fir-st party shall on the first day of each and every calendar month 
during the continuance of this contract, pay the second party ....... . 
cents for each and every certificate issued and in full force betwPen the 
numbers aforesaid. 

"'In witness whereof, the parties have hereunto affixed their signa-
tures in duplicate this .......... day of .............. , A. D. 1911.' 

"Said corporation will issue to its certificate holders for a sum to 
be paid by them in regular installments a certificate entitling the holder 
thereof to the benefit of all the contracts made by said corporation for 
the benefit of its certificate holders a sample of said certificate in sub
stance is as follows: 
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CERTIFICATE OF :\lE:\IBERSHIP 
of 

THE WORTH ~JcK. CO:.\lPANY, a Corp. 
Incorporated under the laws of Ohio. 

"'The 'Vorth l\1cK. Company, a corporation, hereby certifies that John 
Doe is entitled to all the benefits, privileges and emoluments of certificate 
holders of said the Worth :.\icK. Company and of all the contracts made 
by said the Worth :.\IcK. Company for the benefit of its certificate 
holders. Said certificate holda is f"ntitled upon presentation of this cer
tificate, for one year from and after the date of this certificate, to the 
following benefits, to-wit: Five ( 5) free consultations with a physician, 
five ( 5) free consultations with an attorney, free cleaning of the tecth 
twice, free consultation with an optician, in case of accident first aid 
to the injured free, not exceeding three (:'l) days free care and atten
tion at a hospital within the city of Cleveland and care and attention 
thereafter whila necessarily confined to said hospital at not to exceed 
$7.00 per w·eel,, including necessary medical attention and lll!rse.'" 

Section 8623 of the General Code provides as follows: 

"Except for carrying on professional business, a corporation may ba 
formed for any purpose for which natural persons lawfully may asso
ciate themselves." 
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It is apparent upon examination of this section that three questions must 
always arise in the consideration of the legality of any particular articles of in
corporation, viz: 

1. Do they seek to authorize the carrying on of professional business? 
2. Do they seek to authorize the pursuit of more than one purpose? 
3. Is the purpose for which the corporation is formed one for which natural 

persons, lawfully, may associate themselves? 
The above quoted clause, in my opinion, defines a single purpose, and the 

second of the above questions is not, therefore, raised by it. 
The term "professional business" is not defined in the General Code, and 

the authorities construing the same are meager. It was held, however, in State 
ex rei. the Physicians' Defense Company v. Laylin, 73 0. S. 90, that a corporate 
charter which authorir,ed a company to be formed for the purpose of airling and 
protecting the m€dical profession "by the defense of physicians and surgeons 
against civil prosecutions for malpractice" defin~d professional busines~- The 
relator in this case proposed to conuuct its business as stated in its charter, as 
follows: 

"The association shall issue to physicians and surgeons * * "' 
contracts by which it will undertake and agree to defend the holder of 
the contract at its own expense against any action brought against him 
for damages for alleged malpractice "' * * But the association shall 
not, in any defense of r:ontract issued by it, assume * " * or pay 
any judgment for damages * * * ren(ler2d against the holder of such 
contract." 

The court, on page 99, employs the following language: 

"" * " Is the business in which the Physicians' Defense Com
pany proposes to engage " " * a professional business? This, we 
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think, must be answered in the affirmative. " * The business 
* * * proposed is that of defending physicians and surgeons again~t 
suits at law that may be brought against them for alleged malpractir':?. 
• • * The services necessary to be rendered by the company in the 
carrying out and performance of its said contract, being such, as in this 
state, may only be performed by a member of the legal profession 
* " * who shall be first dnly authorized and licensed to perform the 
same, are professional services, and a business which in its conduct or 
transaction requires and permits only that character of services is <ssen· 
tially and certainly a professional business. But it is said by counsel 
* * * that the Physician's Defense Company, being a corporation, an 
impersonal ·entity, cannot and does not itself engage in the practice of 
law, or the management and conduct of defense in suits at law, but in. 
what it does or obligates itself to do, it undertakes only to act as agent 
of the contract holder in retaining lEgal counsel and in managing and 
maintaining the defense of the suits. How else, we may a:sl\, could the 
corporation, being an impersonal entity, discharge its contractual obli· 
gations other than by the employment of natural psrsons as its author· 
ized agents to carry out and perform its said contract? 

"The agents to be employed are and must be attorneys at law, and 
by the express terms of its contract they arc to be employed aud paid 
by the corporation. While, therefore, the services rendered by the per· 
sons thus employed arc rendered to and in defense of the contract holder, 
they nevertheless are rendered for and in legal contemplation are per· 
formed by the corporation itself. If this be not the (;ngaging in or 
carrying on of such professional business, then it would be difficult to 
conceive how professional business could be engaged in or carried on hy 
a corporation. We are of opinion that the husiness proposed is pro· 
fessional business * * "' This conclusion renders it unnecess:uy to 
consider the further question suggested by counsel * * * viz: That 
the contract issued * * * is a contract, the making of which is 
against public policy "' * * 

The following principlEs may be deducted from the decision above quoted, 
although not explicitly set forth therein: 

1. A profession is a calling or occupation requiring public authority or 
license as a condition precedent to its lawful pursuit. 

2. W·hen the principal purpose or object of a corporation requires that its 
business be transacted by agents, who must be so qualified and licensed, such 
business must be deemed professional ann within the prohibition of the statute. 

In connection with the decision of the Supreme Court, it is worthy to note 
that the Physicians' Defense Company, the relator therein, again sought admis· 
sion to Ohio under an amended form of contract and articles of incorporation. 
Such altered plan of business as quoted in the report of the attorney general 
for 1906, page 51, was as follows: 

"The business or objects of the corporation which it is engaged in 
carrying on or which it proposes to engage in or carry on in the state 
of Ohio, is to aid the meclical 11rofession in the practice of medicine 
and surgery by compensating attorneys and other persons ernployecl by 
and rendering services to physicians and surgeons in the defense of civil 
prosecutions for malpractice." 

The amended application having been submitted by the secretary of state 
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to the attorney general for his opinion thereon, the attorney general made the 
following observations with resJ)ed to the same: 

"The counsel for the company claim that because the attorneys are 
not to be employetl by the association, but that the employment thereof 
is to be left to the physician or surgeon holding a contract with the 
c·ompany, hence such provision has removed the criticism made by the 
c·ourt. The corporat3 articles provide that 'it,' the company, will under
take and agree to defend the holder of the contract, and the purposes 
as recited in the objects of the corporation contain provision that the 
company shall pay the attorney so employed. 

"The supreme court * * * has severely criticised the payment 
by the corporation after the employment. In other words, the scheme 
of the business of assuming to defend malpractice cases and to be re
sponsible for the compensation of the attorneys engaged, is condemned 
hy the court as being professional business * ¢ * 

"I am of the opinion that the objections by the supreme court to 
this scheme have not been removed by the proposed ehange of plan now 
presented by this company, and that the scheme is still obnoxious to .the 
ct·iticisms then made * • "" 

Referring now to the above quoted articlEs of incorporation of the \Vorth 
McK. Company, it appears that the company seeks authority to do business as 
agent or broker in the making of contracts. The contracts proposed to be made 
are contracts for the services of physicians, surgeons, dentists and attorneys, 
among others; all such persons are of course members of "professions'' as im
pliedly defined in the above quoted decision of the supreme court. If, then, the 
statement in the first sentence of the articles of incorporation to the effect that 
the contracts are to be by the company "acting as agent or broker" is borne out 
by the remainder of the clause, it would seem that the decision above quoted 
and applied by the attorney general, as herein indicated, would not be ap
plicable; that is to say, if the scheme of business of the company is simply to 
arrange for a compensation to be paid to it by individuals, contracts for cer
tain kinds of professional services, leaving the payment of the member of the 
profession and his designation to the individual in each case, such business would 
be in the fullest s~nse of the word an agency or brokerage business, and not a 
professional business. 

It is difficult for me, however, to reach the conclusion that the first para
graph of the purpose clause of the articles of incorporation of the Worth ~1cK. 
Company does accurately describe the relation of the company to those with 
whom it deals, in pursuance of the scheme of doing business as fully set forth 
in the succeeding paragraphs of said clause. Two forms of contract are set 
forth. One purports to be a contract between the corporation and a member of 
a profession whereby the corporation agrees to pay to the other party a certain 
salary based upon the number of outstanding certificates issued by the company, 
and the professional man agrees to render services in consideration thereof to 
the holders of such certificates. 

The certificates thus referred to seem to be contracts between the company 
and an individual, agreeing to furnish to the individual for a consideration, not 
named, services of a professional nature. • 

It appears that under this plan of operation the selection of the member of 
the profession who shall perform the services which constitute the subject mat
ter of the contract or contracts, is made by the corporation, and that the com-
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pensation to be paid for such services is paid by the corporation. It matters not, 
in my judgment, that the contract entered into between the company and the 
professional man recites that the eorporation shall "act as agent for it.; cer
tificate holders." This cannot be accurate; it is as accurate to say that under 
the contract denominated "certificate of membership" the corporation is the 
principal of the professional man and that they are its agents. 

It might be said that the first form of contract set forth in the artides 'Jf 
incorporation constitutes the professional man an independent contractor a~ dis
tinguished from an agent of the company. How'ever, all these refinements of 
logic are, in the face of the decision aboYe quoted, beside the marlL Whether 
the attorneys, physicians, surgeons and dentists whose servic<s are to be con
tracted for by the company are to be deemed agents or independent contractors, 
the fact remains that they are to be employed and paid by the company, aud 
that the language of the supreme court in the above quoted case applies' exactly 
to the contract in question. 

I therefore conclude that the business proposed to be carried on by the Worth 
McK. Company is a professional business and that you may not, therefore, file 
its articles of incorporation. 

This conclusion renders it unnecessary to consider the other question a!Jove 
suggEsted as to whether or not this business is one for which natural per~ous, 
lawfully, may associate themselves. I may state, however, that the specific ques
tion in my mind in this connection is sufficiently answered QY the decision of the 
supreme court in Rail way Company v. Volkert, 58 0. S. 3()2, and that there is no 
objection to _the articles of incorporation on this ground. 

Very truly yours, 

92. 

TDw-rnY S. Hoa.\x, 
AttoTney Oeneral. 

ARTICLES OF INCORPORATION OJ<' THE AMERICAN BRIDGE COMPANY
OWNERSHIP BY CORPORATION OF STOCK OF OTHER CORPORATIONS. 

If, through err01·, OT inadvertency, articles of incorporation ha·ve been {ilecl 
which give the right to own stock of other corporations generally, it would be 
vain to institute proceedings in the absence of eviclence of some user of the illegal 
franchise. 

The secretary of state should not file the articles of inconwration of com
panies formed under the general corporation laws of New .Jerse]J. Pennsyl-vania, 
Delaware, North Carolina, Nevada or any other state tPhose laws confer upon its 
corporation the incidental power of ownershizl of stock or other corporations 
generally, unl.ess such corporation expressly renounces tllis right. 

CoLu::~~:nus, Onro, February 2, 1911. 

Hox. CHARLES H. GRAVES. Secretary of State, Golnmbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of January 27th, en

closing a Jetter addressed to you by the Corporation Trust Company, in the mat
ter of the proposed amendment of the certificate of incorporation of the Amer
ican Bridge Company, a foreign corporation, heretofore admitted to do business 
in the state of Ohio. 

The amended certificate of incorporation in question has already been sub
mitted to this department for an opinion thereon as to the legality of that por-
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tion thereof which authorizes the <"Orporation to t xen·ise all right~ of owner· 
ship of sharPs of eapital stoel' of other corporations genPrally. I advised at th~t 
time that this portion of the amended eertifieate of ineoqJOration is t'ontrary to 
the settled public policy of the state, and that a eorpomtion could not b: ad
rnitterl to this state for the purpose of exercising this franchise therein. 

It now appears from the letter of the Corporation Trust Company that the 
obj. c·tionable clause has always been in the certificate of incorporation of the 
Amrrican Bridge Company dm·ing the entir·e period within which it has hPen 
admitted to do business in Ohio. You suggest that possibly the company is 
actually exercising in Ohio the powers which it has under this clause of its 
r·harter, and that if this is the cas:, it is violating the law of this !'tate. 

I have no means of !mowing whether ot· not this possibility is a fact. The 
eompany may have the power to own stocl's of other corporations, but may not 
he exercising it in Ohio, or elsewhere. While the f'Ompany ought nu·er to have 
been admitted to do business in Ohio. with this provision in its certificate of in
eorporation, yet it would be a vain thing to oust it from exercising a franchise 
whir·h it is not in point of fact toxercising; nor would it hP. worth while to in· 
stitute proceedings without some proof that the franchise was actually beiug 
E'Xereised. lf, however, the company is actually exercising this franchise in Ohio, 
it must cease to do so, and if it refuses it will b.: my cluty, upon a showing that 
it is exercising this franchise. to institute pt·oeeerling.s in quo warranto against it. 

The letter of the Corporation Trust Company furt.her disc·loses that und<!r 
section 51 of the genEral corporation law of New Jersey, quoted in its letter, 
any corporation formed under the laws of that state may exercise the rights ot' 
ownership of the capital stocl' of any other corporation. The authorities quoted 
in the letter of the Corporation Tn1st Company establish the rule that this 
power inheres in every corporation formed under the laws of New Jersey as an 
incidental power, and it would seem, regardless of whtother or not it is recited 
in the certificate of incorporation, that is to say, every corporation formed unrler 
the general corporation law of the stale of New .Jersey hR;s the incidental power 
to own stocks of any other corporation, just as corporations former! under the 
general corporation laws of the state! of Ohio have the incidental power to own 
shares of f'apital stocl' of kinrlrerl but not competing corporations. The lettet· 
of. the Corporation Trust Company also states that provisions similar to those 
of the New .Jersey law are to be found in the corporation laws of Pennsylvania, 
Delaware, North Carolina and Nevada, and that many corporations of these 
several states have been admitted to Oqio. 

I am not informed as to what has been the practice in the office of the 
secretary of state, but it is my opinion that in the future, at least, yon should 
not admit a corporation formed under the g.cneral corporation laws of New 
Jersey, Pennsylvania, Delaware, North Carolina, Nevada or any other state whose 
laws confer upon its f'orporations the incidental power of ownership of stocks of 
other C'orporations generally, without express disclaimer of this power and right 
on the part of the corporation so applying. :\Iy reasons for recommending this 
course of action to you are set forth, I thin!<, in the former opinion respecting 
the matter of the AmErican Bridge Company. 

With respect to the amended certificate of incorporation of the American 
Bridge Company I advise that you do not file the same until a disclaimer, such 
as that above referred to, is filed by said company. 

Very truly yours, 
Tn!OTHY S. HOGAX, 

Attorney General. 
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!JG. 

INSURANCE COMPANIES-ELECTION OF DIRECTORS AND OFFICERS
SPECIAL LEGISLATION- REDUCTION OF CAPITAL STOCK OF .A 
LEGAL RESERVE LIFE INSURANCE COMPANY. 

The directors and officers of a legal reserve life insurance company cannot be 
lawfully electerl until the entire authorize(! capital stock is paid in. 

Insurance companies are the subject or special l'egislation and, except u:hen 
the intention is unmistakable, a general statute 1·eterring to onlinar';} corpora
tions cannot be applierl to an insu1·ance company. 
. A legal reserve life insurance company may not 1·erluce its authol'i.Ze(l cap1tal 

stock. 
The fact that among the special insurance statutory regulations provisinn 

i~ m.acle for increase of stock whilst nothing is provirlcd for clecrease of stock. 
supports the const1·nction of the leyislative intent to prohibit the reduction of 
the capital stock. 

COLUMBUS, 011ro. February 4, 1911. 

Hox. CHARLES H. GilA VES, Secretm·y of State, Colmnb1ts, Ohio. 
D~:An Sw:-I beg to acknowledge receipt of your letter of February ~d, 8n

closing what purports to be a certificate of reduction of the capital stock of the 
G1·eat Northern Life Insurance Company, a certificate of subscription of th<> Great 
·.Northern Life Insurance Company, seven 'dollars in currency, a brief on the re
ciuction of the capital stock of the Great Northern Life Insurance Company and 
a certificate of redi1ction of the car)ital stock of the Western Reserve Insnnmee 
Company. 

You request my opinion as to whether you may lawfully receive an!l file 
the certificates of reduction and the certificate of subscription above referred 
to, which, you state, are submitted to your office for filing. The eertificate of re
duction of capital stock of the Great Northern Life Insurance Company is upon 
a printed form of your department, prepared for the convenience of general cor
porations desiring to reduce their capital stock; it certifies that, at a meeting 
of the directors of the Great Northern Life Insurance Company, the written 
consent of the persons in whose namEs a majority of the shares of capital stock 
of said company stood on the books of th(j company having first been obtaineu, 
the capital stock of the company was reduced from five hundred thousand dol
lars ($500,000.00) to one hundred thousand nine hundred and fifty dollars ($100,-
950.00) .. The certificate of reduction of the Western Reserve Insurance Com
pany is similar in form excepting that the resolution of the directors of the 
company is set forth in full therein. Said resolution is in part as follows: 

"Be it resolved, that said capital stock of the Western Reserve Insur
ance Company be reduced from three hundred thousand dollars ($300,-
000.00) to two hundred thousand dollars ($200,000.00 J, and that the 
shares of stock be of the par value of twenty ($20.00) instead of one 
hundred dollars ( $100.00), and that the stock be issued in accordance 
with said reduction of capital and said reduction as to the par value of 
shares, and that fifty thousand dollars ( $50,000.00) of the capital stock 
heretofore subscribed and paid in be used to increase the surplus of 
the company." 

The certificate of subscription of the Great Northern Life Insurance Com
pany is signed by some fourteen incorporators of said company, and certifies 
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that after legal publication of the opening of bool1s of subscriptions to the capital 
stock had been made as required by law, said books were opened by the in· 
corporators and were kept op<n "as required by law" until ten thousand and 
ninety-five (10,095) shares of the capital stock of the company, of the par 
value of ten dollars each, and of the· amount of on2 hundred thousand nine 
hundred and fifty dollars ( $100,950.00) was subscribed, and until all said capital 
stock teas fully paid for, and that thereupon the incorporators proceeded to organ
ize the company. 

In the brief of counsel representing the Great ::\'orthern Life Insurance Com
pany it is pointed out that there is no provision of Jaw specifically authorizing 
legal ressrve life insurance companies to reduce their capital stock, and it is 
contended that section 8700 of the General Code, which is in the chapter re
lating to the organization and general powers of ordinary corporations, applies 
to insurance companies and authorizes the reduction of the capital stock of such 
companies, in accordance with its proviaions. Said section 8700 of the General 
Code provides as follows: 

"With the written consent of th!"! persons in whose names a ma
jority of the shares of the capital stock thereof, stands on its books, the 
board of directors of such a corporation (referring evidently to the 
enumeration in section 8698, General Corle, which includes a corpora
tion for profit, or a corporation not for profit, having a capital stock) 
may reduce the amount of its capital stock and the nominal value of all 
the shares thereof, and issue certificates therefor. The rights of creditors 
shall not be affected thereby, and a certificate of such action shall be 
filed with the secretary of state." 

Section 8698 of the General Code, which is in pari materia with section 8700, 
General Code, provides a method for the increase of the capital stocJ, of a C'Or· 
poration for profit or a corporation not for profit. Section 9345, General Code, a 
section of the chapter relating to the organization and powers of I< gal reserve 
life insurance companies, provides a method for the increase of the capital stocl; 
of such companies; but, as above stated, there is no corresponding provision 
relating to the reduction ot the capital stock of such companies. The question 
is thus presented as to whether the absence of such a secpon, co-ordinate with 
section 9345, General Code, and corresponding to section 8700, General Code, with 
reference to the reduction of the capital stock of legal reserve life insurance 
companies, is to be construed as evidence of a legislative intent to deny to legal 
reserve life insurance c·ompanies the power to reduce capital stock; or, on the 
other hand as evidence of au intent that the general provisions of section 8700 
which, on their face, could be appropriately applied to such companiEs, govern 
the same, and authorize the reduction of capital stock by them. In connection 
with this general question, counsel cite section 8737 of the General Code, a part 
of the general corporation chapter, in pari materia with section 8700 supra, and 
which provides: 

"This chapter does not apply when special provision is made in sub· 
sEquent chapters of this title, but the special provision shall govern, un
less it clearly appears that the provision is cumulative." 

This section, however, is not decisive in the case, beC'ause the question still 
remains as to whether or not special provision is made for the increase and re· 
duction of the capital stock of legal reserve life insurance companies in the 
chapter relating to such companies; for it can, with much force, be urged that 

6-A. G. 
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the increase of capital stock and the reduction of capital stock are matters so 
related that a special provision with respect to one of them, without a cor
responding provision as to the other, would lead to the conclusion that the 
general assembly intended that the power not enumerated should not be con
ferred upon the class of corporations especially provided for. 

With respect at least to the Great Northern Life Insurance Company, how
ever, an answer to this question is, in my opinion, unnecessary; that is to say, 
I have chosen first, to ascertain in my own mind, whether or not the Great 
Northern Life Insurance Company has complied with section 8700, General 
Code; until it clearly appears that such compliance has been Effected, it il? mani· 
fest that the question as to whether or not section 8700, General Code, applies 
to the company cannot become material. 

Referring now to section 8700 above quoted, it will be observed that the cor
poration which may, thereunder, reduce its capital stock must be such a cor
poration as may have directors and stockholders; that is to say, the organiza
tion of the company must have proceeded to the point at which the company is 
legally organized. This is the clearer upon consideration of section 8698, Gen
eral Code, which provides one method of increase of capital stock, prior to or· 
ganization, and another after organization. It is clearly the intention therefore 
of section 8700 that the capital stock of a gEneral corporation may not be re
duced prior to the organization of the corporation. 

Is the Great Northern Life Insurance Company legally organized? The 
papers transmitted to me disclose that the authorized capital stock of the Great 
Northern Life Insurance Company-that is, the amount of capital set forth in 
its charter, comprised in its articles of incorporation-is five hundred thousand 
dollars, and that one hundred thousand nine hundred and fifty dollars of said 
authorized capital stock have been subscribed and paid in. 

Section 9342 of the General Code sets forth in great detail the manner in 
which legal reserve life insurance companies shall be organized. It is as fol· 
lows: 

"When the signers of such articles (of incorporation) receive from 
the secretary of state a certified copy thereof, and desire to organize such 
company, they shall publish their intention in a paper published and 
having general circulation in the county * " * After the publica
tion has been made for six weeks, they may open books to receive sub
scriptions to the capital stock, keep them open until the amount. required 
by this chapter is subscribed, distribute the stock among the subscribers, 
if more than the necessary amount is s·ubscribed, collect the capital ana 
complete the organization of the company." 

The certificate of subscription discloses that publication was made in ac
cordance with this section for six weeks, that books for subscription were 
opened, but that they were closed after $100,950.00 of the capital stock of the 
corporation was subscribed. 

Section 9343 of the General Code provides that: 

"No joint stock company shall be organized under this chapter with 
less than one hundred thousand dollars capital. Before proceeding to 
business the whole capital shall be paid in and invested " ,. " 

There are a number of questions involved in the question now under con
sideration, and arising out of the language of the last two related sections. In 
order that they may be satisfactorily answered an analysis of these sections ia 
necessary. 
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It is clear that all the acts contPmplated by section 9343 above quoted, are 
acts of the signers of the articles of incorporation, who may be called, for con· 
venience, the incorporators of the company. These incorporators are required 
to keep books open until the amount required by the chapter is subscribed. 
·what is the amount required by the chapter? 

In a superficial view of the case. it would seem reasonable to suppose that 
Lhe amount of one hundred thousand uollars, pre!'cribed by the first sentence 
of section 9343, above quoted, and >'.'hich is the only amount mentioned in the 
chapter, is meant by the provision "the amount required by this chapter" in 
section 9342. This view, however, muRt he :~bandoned upon a close analysis of 
the sections. ln the first place, it is to be noticed that the amount of one hun
dred thousand dollars pertains to and modifies the word "capital" in section 
9;)43. This word is used frequently throughout the chapter. The first occurs in 
section 9340, in the following connection: 

"* 

* 
.. " The charter shall set forth •the name of the company 
the place where it is to be located, the ldnd of business to be 

undertaken, the manner in which its corporate powel"S are to be exer· 
cised, the number of directors * * *, the manner ot electing them 
and other officers, * * * the time of such election, the manner of 
filling vacancies, the amount of capital to be employed. and such other 
pa1·ticulars as are necessary to explain " * * the objects * * " 
of the company, and the manner in which it. is to be conducted. 

It is clear that the word "capital" in the context last above quoterl, means 
what is ordinarily and more exactly referred to as authorized capital ::;tocli, 
tl:at is, the aggregate par value of the shares of stocl{, the right to have which 
the company acquired by filing its articles of incorporation. It is fair to pre
sume that, unless a contrary intention appears in a succeeding specific section 
of the chapter, that. meaning should he given to the word "capital'' as mani
festly attaches to it in section 9:Ho. I cannot reat:h the r~onclusion that any 
meaning, other than that suggested, attaches to the word "capital" in section 
9343. The primary meaning of the first sentence of section 9343 depends in 
part upon the word "organized" as used therein. In my opinion, this word does 
not alone refer to the organization of the company as effected and completed by 
the election of directors and othe1· officers; it refers to every step required to 
he taken to put into being a legal reserve life insurance company. As para
phrased then, the sentence would, in my opinion, mean "no joint stock company 
&hall be incorporated undEr this chapter with leRs than one hundred thousand 
dollars authorized capital stock." 

But regardless of what may be the meaning of the first sentence of section 
f\343, General Code, a close examination of the second sentence of section 9342, 
General Code, will disclose that the phrase "the amount required by this chap
ter" cannot refer to the sum of Oil<! hundred thousand dollars. This whole sen
tPnce requires careful analysis, and all of its provisions must be read together. 
1 t is to be noted that the books are to be l'cpt open until the required amount 
is subscribed, and if more tl!an the nece.~sary amount is suiJsr·ribed the incor
porators are to distribute the stock among -the subscribers. The plain mEaning 
of this last provision is that if the stock is over subscribed the incorporators 
hball have the power, and it shall be their duty to distribute the stock as they 
may deem best among the subscribers; thus, if "A" subscribes for ten shares, 
and the total stocl' is over subscribed, it will be nf'r·essary, in order that all sub
scribers may have the benefit of their subsrriptions, for the incorporators to 
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allot, say, nine shares to "A." This is what is meant by a distribution of the 
stock among the subscribers; in ·fact, it is the only thing that could be meant 
by this phrase. 

It is manifest that if a company has an authorized capital stock of five 
lmndred thousand dollars, such capital stock cannot be over subscribed unless 
the subscriptions in the aggregate exceed five hundred thousand dollars. It 
ecrtainly cannot be the intention of section 9342 to authorize the incorporators 
ratably to distribute the capital stock among the subscribers if the aggregate 
subscriptions exceed one hundred thousand dollars, unless that sum also repre
sents the total authorized capital stock. 

From all the foregoing then, it follows that the ·incorporators of a legal re
serve life insurance company must retain control of the organization of the com
pany until the whole authorized capital stock of the company is subscribed. 

This conclusion, however, is supported by other facts apparent upon the 
fact of sections 9342 and 9343 above quoted. By the former section it is made 
the duty of the incorporators to."collect the ca11ital;" by the latter section it is 
provided that "before proceeding to business, the whole capital shall be paid." 
The word "capital" in this last sentence unrloubteclly refers to the authorized 
capital stock, not only for the reasons above stated, but because the manifest 
object of this provision is to prevent fraud, through the advertisement oy a 
legal reserve company of a large capital stock, whEn, in point of fact, it has but 
a porUon of the same paid up. If, therefore, the whole capital must be paid in 
before the company proceeds to business, and if it is the duty of the signers of 
the articles of incorporation to collect the capital, then, manifestly, the in
C"orporators must continue to manage the organi)lation of the company until the 
entire authorized capital stock is paid in. Therefore, directors cannot be elected, 
certificates of stock cannot be issued, and officers cannot be chosen until the h)
corporators have collected the entire amount of the authorized capital stocl\ of 
the company in money. 

No construction other than that above indicatecl will harmonize all the pro
visions of sections 9342 and 9343 of the General Corle. By adopting this con
struction all such provisions are completely h~rmonized; thus, it is provided 
in the last clause of section 9342 that the signers of the articles "shall collect 
the capital and complete the organization of the compar.y." The entire section 
(!1342) provides a scheme for the organization of legal reserve life insurance 
companies, and sets forth the steps which are necessary to be taken before the 
organization can be completed. It is entirely apparent to me that these steps 
are intEnded to be sequential, and that the eompletion of the organization of 
the company cannot be effected until the capital is collected, which, as above 
stated, must be the entire authorized capital. 

It is equally clear to me that sections 9342 and 9343 of thP. General Code 
are special provisions, and that, under section 8737, above quoted, they must 
be held to supplant entirely, as to legal reserve life insuranc? companies, the 
provisions of sections 8630, 8631, 8632, 8633 and 8635 of the Gen8ral Code. It 
follows, of course, that not only may not a legal reserve life insuranc3 com
pany organize by the election of directors, when ten per cent. of the capital 
stock is subscribed and one-tenth of each subscription paid in, as is the case 
with respect to general corporations, but that there is no provision thereof for 
the filing by such a company, with the secretary of state, of any such certificate 
of subscription as is now offered to yon for filing by the Great Northern Life 
Insurance Company. 

From all the foregoing it follows that the Great Northern Life Insurance 
Company has not been legally organized; that it has no stocl,holders, and no 
directors or officers legally elected; that the enterprise in the contemplation of 
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the law remains in the hands of the signers of the articles of incorporation; 
and that, whether or not section 8700 of the General Code applies, its eapital 
stock may not be reduced. I therefore advise as to the certificate of reduction 
of the capital stock of the Gr.:at Northern Life Insurance Company, and the cer
tificate of subscription to the capital stock of the same company, that you do 
11ot file these papers. 

It does not clearly appear to me from the certificate of reduction of the 
eapital stock of the \VEstern Reserve Insurance Company, whether the entire 
authorized capital of this company has beE'n paid 'lip or not. It is possible that 
the organization of this company has been legally completed, and that the sole 
tjuestion with respect to its certificate of reduction is· as to whether section 
!>700 of the General Code applies to legal resen·e life insurance companies. If 
that is the case, the question, suggested in the brief of counsel rE-presenting the 
l}reat Northern Life Insurance Company, but which. for reasons aiJove stated 
if;; not raised by the facts in that case, must IJe answered. That question, as 
above stated, is as to whether withm the m~aning of section 8737 of the Gen
t:ral Code a provision for the inerease of capital stock of legal reserve life in
surance companies is a complete special provision as to chang.::s in the capital 
stock, or, whether, in the absence of a provision for the reduction of the capital 
stock of legal reserve life insurance f'ompanies, the general provisions of sec· 
Uon 8700 apply to such companies. 

This question is by no means easy of solution. Excellent reasons can be 
marshalled in support of either of the two possible conclusions; thus, was urged 
in the IJrief of counsel representing the Great Northern Life Insurance Com
[Jany in view of the fact that the general policy of the state is to confer the 
right to reduce the authorized capital stocl\ upon all corporations, and this 
right is not expressly denied to legal re;;;erve life insurance companies, such 
companies would in the absenee of a special provision respecting the reduction 
of their capital stock, be e~titletl to proceed under the general corporation 
law. 

The whole matter, however, is one of construction. The intent of the gen
eral assembly must be ascertained from an examination of all the pro\isions 
relating to legal reserv~ life insurance companies. Upon snch an examination 
it at once appears that the capital stock of such a company has a different status 
from that of the capital stock of the ordinary company. The general assembly 
has seen fit to prescribe what shall be done with thf' capital stock of a legal 
reserve life insurance company, whereas ii has made no such requirement with 
respect to the capital stock of a genEral corporation. It is a familiar fact that 
the capital stock of a general corporation need never be paid in in cash, and 
tlmt, so long as the company remains ~olvent and the rights of creditors do not 
intervene, subscribers need not be compelled to pay up the amount of their 
subscriptions. As to legal reserve I ife insurance companies, howE-ver, the situa
tion is entirely different. As is apparent from the ahove discussion a l.:;:;al re
serve life insurance company may not be organized until the money represent
ing its entire authoriz2d capital stock is in the hancls of its incorporators. By 
Pection 9:!4:~. above quoted, immediately upon organization and before proceed
ing to any other business, the directors and offif'ers of the company are required 
to innst the capital in certain ways. The whole authorized capital when paid 
in, must be invested in "'treasury"' notes, in stoel\s or bonds of the United States 
or state of Ohio, or any municipality or county thereof, or in mortgages on un
incumbered real estate, within this state, worth double the amount loaned 
thereon. Furthermore, one hundred thousand dollars of such securities must, 
under the provisions of sec-tion 9:HH, General Corle, be rlepositerl with the super
intendent of insumnce, and under section 9307, General Code, the superintendent 
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holds such securities "as securities for policy holders in the company.'' It is 
clear from all these facts that the entire subject of the capital stock of legal re
serve life insurance companies is one specially provided for by the various re
lated provisions of the chapter relating to such companies. The omission, then. 
from such chapter of a section or provision authorizing the reduction of the 
authorized capital stock of such companies cannot be said to permit such com
panies to reduce their authorized capital stock, under the general provisions or 
section 8700, General Code. In other words, because of the interrelation of all 
the sections of the chapter pertaining to the organization of legal reserve life 
insurance companies, and relating to the capital stock of such .companies, the 
~cheme of such sections must be deemed complete in the chapter; and' the en
tire subject is taken, both by implication and by the express provisions of sec
tion 8737 out of the scope of the sections relating to changes in the capital stock 
of general corporations. 

In, addition to this principle of statutory construction, there would seem to 
be equities against the contention of the -western Reserve Life Insurance Com
pany, assuming it to be a going concern. It has secured policies ·and incurred 
debts upon the faith of an authorized and paid up capital stock of three hun
dred thousand dollars; it now seeks to transform one hundred thousand dollars 
of that capital stock into surplus, which may be dissipated by the stocl<holders 
and directors of the company at will. The reason, therefore, for the failure of 
the chapter, relating to organizations of legal reserve life insurance companies, 
to contain any provision authorizing the reduction of their capital stock, be
r:omEs apparent. The whole chapter is designed to secure and preserve what 
the legislature has deemed the rights of policy holders and creditors; and it is 
clear in my mind that the omission of such a provision was neither accidental, 
nor indicative, of an intent to preserve the same power to insurance com
panies as is conferred upon general corporations by section 8700 of the General 
Coue. The maxim "Expression of one thing is the exclusion of all others" must 
be applied. 

While the foregoing conclusions are manifest, in my opinion, uuon the face 
of the statutes as· they are at present phrased, however, I think there can be no 
dispute that at most the question as to the power of a !!)gal reserve life insur
ance company to reduce its capital stock is 011en to doubt. Sneh doubt war
rants an examination of the legislative history of these statutes to the end that 
the intent of the general ass€mhly may be ascertained. 

Both section 8700 and section 8690 of the General Code have been in sub
stantially the form in which they appear in the General Code, since the adop
tion of the revision in 1880; in that revision the former was section 3264, Re
vised Statutes, and the latter was section 3592, Revised StatutEs; in like man
ner section 8737, General Code, was section 3269, Revised Statutes. Said sec
tion 3264, Revised Statutes, at prfsent section 8700, Geneml Code, was a revision 
and codification of section 1 of the act of April 3, 1868, entitled "An act to 
authorize building associations and other companies and associations to reduce 
their capital stock." Said section 1 provided in part as follows: 

"Any building association, and any other association or company 
excepting insurance companies now Existing or hereafter organized un
der any law of the state of Ohio, may reduce its capital stock in the 
manner hereafter mentioned * * *" 65 0. L. 51. 

So far as that act was concerned then, the intention to prohibit insurance 
companies from reducing their capital stock was clearly manifest. 

The only other section authorizing the reduction of capital stock, and in 
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effect at the time of the adoption of the Code of 1880, was section 74 of an act 
of :.\lay 1, 1852, 50 0. L. 275·2!li5, providing for the incorporation of various com
panies not including insurance companies. This section provided in part that: 

"The board of directors or trustees of any company "' * * 
which may hereafter be formed under any law of this state, with the 
written consent of the persons in whose names a majority of the shares 
of the capital stock thereof shall stand on the books of said company, 
reduce the amount of said capital stock * * 0 " 

•At the time of the enactment of the act last mentioned, however, there was 
no general law in force authorizing the incorporation of insurance companies. 
The insurance code of this state, or rather the chapter pertaining to the in
corporation of legal reserve life insurance companies, was first enacted on April 
27, 1872, 69 0. L. 140. The various sections of chapter two of this act have 
remained in substantially their original form ever since their first enactment. 
No provision is found therein authorizing insurance companies to reduce their 
capital stock; and no provision of law was in force prior to the adoption of the 
Code of 1880, from which such authority might be inferred, unless it be section 
74 of the act of 1852, above quoted, which section was passed twenty years be
fore the insurance code was passed. It seems, therefore, very clear to me that, 
prior to the adoption of the Code of 1880, a domestic life insurance company had 
no right to reduce its capital stock. 

The revision and codification of 1880 did not change the law. It is a 
fundamental principle of statutory construction that an act passed for the pur
pose of revising and codifying all or a part of the statute laws of the state is 
uot presumed to change the law; and in case of doubt arising under any pro
vision of such a code, the prior law will be looked to for the purpose of resolv
ing such doubt. When, therefore, the general assembly of 1880 adopted the 
plan evidenced by sections 3264 and 3269, Reviserl Statutes, being sections 8700 
and 8737, General Code, it must be presumed that it did not intend to confer 
thereby, upon life insurance companies, a vower which they had not theretofore 
had. 

To obviate all doubt I have examined the report of the codifying commis
sion of 1880 to the general assembly, and find that these two sections were 
adopted by the general assembly as reported by the commission, and that no 
amendment thereto was adopted by the general asseml.Jly in enacting the re
vision. 

I therefore advise that you do not file the certificate of reduction of the 
eapital stock of the Western Reserve Insurance Company. My conclusions of 
law may be summed up as follows: 

1. The directors and officers of a legal reserve life insurance company can
not be lawfully elected until the entire authorized capital stock of the company 
is paid in. 

2. A legal reserve life insurance company may not reduce its authorized 
capital stock. 

Very truly yours, 
TnroTHY S. Hoo.\x, 

Attorney General. 
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109. 

ARTICLES OF INCORPORATION OF THE GREEN TOWNSHIP MUTUAL AID 
SOCIETY COMPANY-MUTUAL LIFE INSURANCE COMPANIES-l<'EE 
FOR FILING. 

A corporation formed tor the purpose of giving aid to its members in case 
uf sickness and death is to be regarded, under 9427, General Code, as a mutual 
life insurance corporation having no capital stock ana must pay a fee of twenty-
five dollars. · 

(See Section 176, General Code.) 
CoLUiiWUS, Onw, February 10, 1911. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of February 8th, en

closing proposed articles of incorporation of the Green Township Mutual Aid 
Society Company, a corporation not for profit, the purpose clause of which is 
as follows: 

"Said corporation is formed for the purpose of giving aid to its 
members in case of sickness or death." 

This purpose clause does not disclose the manner in which the business of 
the company is to be conducted. It conforms substantially to section 9427 of 
the General Code, which authorizes the organization of mutual protection asso
ciations. Under these articles, therefore, a business substantially amounting to 
an insurance business could be conducted, and inasmuch as the articles specific
ally provide for the payment of death benefits, the company is in my opinion to 
IJe regarded as a "mutual life insurance corporation having no capital stock." 
As such the fee for filing the articles is twenty-five dollars. (Section 176, Gen· 
era! Code.) 

I enclose the two dollars in currency, attached to the articles of incorpora
tion, and advise you not to file the articles or accept said fee as the proper filing 
fee. 

Very truly yours, 

113. 

TDIOTHY S. HOGAX, 

Attorney General. 

ARTICLES OF INCORPORATION OF THE PLASTERING CONTRACTORS' 
ASSOCIATION COMPANY-BY-LAWS-CORPORATION FOR PROFIT 
MAY NOT. DETERMINE QUALU'ICATIONS OF 1\'lEMBERS. 

An Ohio corporation may not make rnles for the disposition and. sale of its 
capital stock. 

A corporation not tm· profit is not authorized to make rules tor the expul
sion, suspension and government of its stockholders nor to collect fines and dues 
fTom them nor to dispose of the shares of stock of deceased members. 

CoL ulmus, OHIO, Febnmry 11, 191 1. 

Hoi'!. CHARLES H. GRAVES, Secretary ot State, Columbus, Ohio. 
DEAR Sm:-You have handed to me the proposed articles of incorporation 
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of the Plastering Contractors' Association Company, aH amende,!, :mrl request 
my opinion as to the validity of the fourth section or clause oi said articles of 
incorporation, which is as follows: 

"Said corporation shall have the power to make and adopt a con
stitution, by-laws, rules and regulations for the admission, suspension 
and expulsion of its stockholders or members and fot· their government, 
for the collection of fines and dues, for the rlisposition and control of 
the capital stock of its members and those who may cease to be mem
bers by death or otherwise, and for the doing of all other lawful aets 
incident to its corporate existence, and from time to time, to alter, 
amend and repeal such constitution, by-laws, rules and regulations." 

This section was not considered by me when the articles were fit·st presented 
to me by you. I confess that my failure to consider this clause was occasioned, 
not only by the fact that my attention was not specifically directed to it, but by 
the fact that companies of this l{ind have generally sought to exercise powers 
lil'e those attempted to be conferred by said fourth clause, and so far as l am 
informed have done so without quEstion. Upon careful consideration of the 
question now presented by you, however, I am of the opinion that the fourth 
article, insofar as it attempts to enlarge the powers of the corporation with re-
6al"(l to the adoption of by-laws and regulations, is not lawful. Section 8704 
or the General Code provides as follows: 

"When no other provision is speeially made in this title, a corpora· 
t ion by its regulations may provide: 

"1. The time, place and manner of calling and conducting its meet
ings. 

"2. The number of stockholdet·s ot· members constituting a 
quorum. 

The time of the annual election for trustees or directors, and 
the manner of giving notice thereof. 

"4. The duties and compensation of officers. 
"5. The manner of election, or appointment, and the tenure of of

fice, of all officers other than the trustees or 11irectors. 
"G. The qualifications of members 1chen the eurpuration i~ not for 

profit. 

I have sought carefully for any oiher special provision in the title provid
ing for the organbmtion and powerH of corporations generally, and can find no 
such special provision under favor of which, a corporation for profit, may de
tPrmine the qualifications of its stoel,holders. The word "members"' as u;;ed in 
the articles of incorporation of the Plastering Contractors' Association Com
pany is meaningless. A corporation for profit cannot have uu•mljr>r~>: this \\'"Ord 
a-; us.d in section 8704 pet·tain·s to eorpomtions not for profit. 

It is a mooted question as to whether or not corporations for profit may, 
by by-laws or regulations, lawfully pro\·ide the manner in which shares of its 
:;tock may be sold by its stoekholders; this question has not been adjurlicated in 
lhis state, but, in the face of the plain provisions of seetion 8704, G,n£>ral Code, 
which enumerates the only things which the regulatious of a corporation may 
provide for, and those of section 8702, General Code, which restri<:t the Vy-lau;s 
10 matters "consistent with the regnlationH," I doubt very seriously the !lower ot 
fl.n Ohio corporation to impose snch restriction in the sale of stocl{ of its melll· 
Ja-r;;. By seetion 8G82 of the General Co1le the shares of stock in a corporation 
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are made personal property, and it would seem that to authorize a corporation, 
without the assent of all stockholders, to prescribe rules for the shares of its 
stock, such authority must be explicitly stated in the laws pertaining to the or
ganization of such corporations. 

In any view of the case, however, it seems clear to me that there is no 
authority for containing in the articles of incorporation a provision that the 
corporation shall have power to expel, suspend and govern stockholders, or to 
f'ollect fines and dues from them, or to dispose of the shares of stock of deceased 
members. These powers, as suggested by you in your Jetter, might appropriately 
be conferred upon and exercised by a corporation not for profit, but not a 'COl'- · 

poration for profit. Accordingly, I return herewith the prop_osed articles of in
corporation of the Plastering Contractors' Association Company, with check for 
ten dollars attached thereto, and advise you not to file the same. 

Very truly yours, 

132. 

Tn1oTHY S. HoG.\X, 

Attorney General. 

ARTICLES OF INCORPORATION OF GERMAN GARDENERS' UNION AND 
BENEFICIAL ASSOCIATION-l\iUTUAL PROTECTlVE ASSOCIATION. 

The attoTney geneml nee(l not enflorse his a1JP-roval 1tpon aTticles of incoT-
1'0?'ation of mutual pTotective associations in the same manner that he is ?'e
rJtti?·ea by other sections of the insurers' statutes to enrloTse aTt'icles of incor
pm·ation. 

Fee for filing articles of incorporation of m1ttual protective association is 
$25.00. 

CoLlLIInuH, OHIO, February 24, 1911. 

Hox. CHARLES H. GnA YES, Secr·etary ot State. Columbus, Ohio. 
D~:AR Su~:-I return herewith the .articles of incorporation of the German 

Gardeners' Union and Beneficial Association, the purpose clause of which is as 
follows: 

"Said corporation is formed for· the purpose of providing benefits 
to sick members, and death benefits to the families of deceasecl mem
bers, and promoting the welfare and happiness of its members gener
ally." 

This purpose is lawful. It constitutes the company a "mutual protective 
association" within the intendment of section 9427, G211eral Code. This section 
and related sections do not provide that the attorney general shall endorse his 
approval upon articles of incorporation in the same manner that he is required 
by other sections of the insurance law to endorse articles of incorporation. I 
!lave, thErefore, not endorsed my approval on these articles. 

You state in your letter that the c-orrect filing fee of $2.00 has been paid to 
your office. Permit me to point out that this is not the correct filing fee. Sec
tion 176, General Code, paragraph 5, p1·ovides that the fee for filing articles of 
incorporation of "corporations not organized for profit and not mutual in their 
character" shall be $2.00; while paragraph 4 of the same section provides that 
the fee for filing articles of incorporation of a "mutual life insurance corpora
tion having no capital stock" shall be $25.00. The kind of business in which 
this company proposEs to engage is in part life insurance; it is, as above indi-
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cated, a "mutual company." I am, therefore, of the opinion that said paragraph 
4 governs, and that the proper filing fee for these articles of incorporation is 
::;25.00. 

Very truly yours, 

166. 

TnroTIIY S. HoaAx, 
Attorney General. 

STATE BOARD OF AGRICULTURE-FEE FOR CO:\L\HSSION OF l\UJMBERS. 

Members of State Boanl of Agriculture receive a compensation as members 
of the Ntate Boanl of Live Stock Commission ancl therefore, uncler section 139, 
Ueneral Coae. are compelled tu pay a tee of five dollars far their commission. 

CoLu~m~:s. Onro. March 8, 1911. 

Hox. CHARLES H. GRAn::;, SecTetaTy ot State, Columbus, Ohio. 
DEAR Sm:-You inquire whether members of the State Board of Agriculture 

are required to pay a fee to the secretary of state for the making, recording and 
forwarding their commissions, etc., as provided by sections 138 and 139 of the 
General Code. 

Section 138 of the General Code provides: 

"A judge of a court of record, state officer, county officer, militia of
ficer and justice of the peace, shall be ineligible to perform any 1luty 
pertaining to his office, until he presents to the proper officer or author
ity a legal certificate of his election or appointment, and receives from 
the governor a commission to fill such office." 

Section 139 of the General Corle provides: 

"Except militia officers, each of the officers designated in the pre
ceding section who, for the discharge of his otficial duty receives any 
fee, compensation or salary, shall pay a fee to the secretary of state for 
the making, recording and forwarding his commission before being en
titled to receive it. The fee to be paid by each justice of the peace shall 
be two dollars, and the fee of all such officers, five .dollars." 

Section 1079, General Code, provides for the appointment of the State Board 
of Agriculture. 

Section 1081 of the G<neral Code provides for the expenses of the members 
of the Board of Agriculture and expressly provides that they shall receive no 
compensation for their services as such members of such board. It would seem 
that they would not come under the provisions of sections 138 and 139 above 
•Juoted. However, section 1091 provides that the Ohio State Board of Agricul
ture shall constitute the State Board of Live Stock Commission, and section 
1093, General Code, fixes the compensation of the State Board of Live Stock 
Commission at $3.00 per day for each and every day they are actually engaged 
in the investigation and eradication of diseases of domestic animals by direc
tion of the board, etc. 

Under the provisions of section 139 above quoted, each officer designated in 
sertion 138, General Code, who receives any fee, compensation or salary for the 
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discharge of his official duty must pay a fee to the secretary of state as required 
by said section. 

I am of opinion that 'because of the compensation provided in section 1093 
of the General Code that members of the State Board of Agriculture receive 
compensation for the discharge of their official duties, and, therefor~, are re
quired to pay the fee provided in said section 139. 

Very truly yours, 

196. 

TnroTHY S. HoGAX, 
Attomey Genera/.. 

ARTICLES OF INCORPORATION Ol<' THE HOLGATE MUTUAL HORSE IN
SURANCE COMPANY-INSURERS OF HORSES. 

'l'he articles of incorpomtion of the Holgate Mutual Horse Insurance Com
pany do not comply with sections 9510, 9G08 anll G609 of the General Code. ancl 
therefore cannot be {ilecl. 

Cor.u.mms, Onw, March 2:3. 1911. 

HoN. CHARLES H. GRAYES, Secretary of State, Col·umbus, Ohio. 
DEAR SIR: -I beg to acknowledge receipt of your letter of i\larch 21st, err .. 

closing proposed articles of incorporation of the Holgate Mutual Horse Insur
ance Company for such action in the premises as may be proper. 

The articles of incorporation in question are in form those of a corpora· 
tion not for profit and having no .capital stoek, to be formed for the following 
purpose: 

'"l'o insure owners of horses against loss from {}isease, accident, fire, 
lightning or any cause of death of the horse or horses." 

I find myself unable to approve thes:e articles of incorporation as required 
by section 9512, General Code, for the following reasons. The statutes of this 
state contemplate the formation of two kinds of companies for the doing of this 
sort of insurance business, as follows: 

1. Those organized under section 9510, the general section authorizing the 
organization of insurance companies other than life, the third paragraph of 
which provides as follows: 

"A company may be organized or admitted under this chapter to 
make insurance on the lives of horses, cattle or other live stock against 
loss by death caused by accidEnt, disease, fire or lightning, and against 
loss by theft and damage by accident. But such companies shall have 
a capital stock of one hundred thousand dollars with at least twenty
five per cent. of the capital stock paid up." 

2. Mutual live stock insurance companies formed under sections 9608 et seq., . 
. of the General Code, the pertinent provisions of which are as follows: 

"Sec. 9608. Any number of persons of lawful age, residents of this 
state, not lEss than five, may associate themselves together for the pur
pose of becoming a body corporate, and insure themselves, and any per
son becoming a member of such corporation, in accordance with the 
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rules and regulations then•of, against loss from death of domestic ani· 
mals, and assess upon and collect from each other, such sums of money, 
from time to time, as are necessary to pay losses which occur from the 
death of such animals, to any member of the corporation, and incidental 
expenses * * a 

"Sec. 9609. Such person shall make and subscribe a certificate set-
ting forth therein: 

"1. The name by which the corporation is to be known. 
"2. The place which is chosen as its principal office. 
"3. The object of the corporation, which shall only be to enable its 

members to insure each other against loss from death of domestic ani
mals, and. to enforce any contract by them entered into, whereby they 
specifically agree to be assessed for the payment of losses and incidental 
expenses." .. * .. 
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The articles ::;ubmitted to me do not comply with either of the ahove quote!l 
provisions. I therefore return them to you advising you not to file or record 
them. 

Very truly yours, 

:llla. 

TDIOTHY S. HouAx, 
Attorney General. 

THE OHIO NEWS BUREAU-PAY:\1ENT FOR NEWSPAPER CLIPPINGS OUT 
OF CONTINGENT FUNDS. 

Paying tor newspaper clippings out of contingent funds is not an act within 
the prohibition of the general appropriation act of 1910 against the payment for 
newspapers out of appropriations for contin(lcnt expenses. 

CoLU:IIBt:H, On~~~. April 4, 1911. 

Hox. CHARLES H. GRA\'ES, Secretary ot State, Columbus, Ohio. 
DEAH SIR:-1 beg to acknowledge receipt of your letter of 1\Iarch 18th, sub

mitting for my opinion thereon the following question: 

"I understand that it is the practice of the different departments 
to pay the Ohio News Bureau an amount monthly for newspaper r:Iip
ings of items referring to the departments. 

"I have examined the different appropriation bills and I find that 
the appropriation for contingent expenses of the executive departmP.nt 
is the only· one including newspapers, and that such bills specifically 
state that no bills for newspapers shall be paid out of the appropria
tions for contingent expenses. 

"Is there any authority for paying the Ohio News Bureau for these 
elippings ?" 

It is true as you state that various appropriations made from time to time 
havE> Pontained provisions of which thP followin~. quott>rl from the so-called 
"General appropriation act" of 1910, 101 0. L. 177-190, is typical: 
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"No bills for clerk hire, for furniture or carpets or for newspapers 
shall be paid out of appropriations for contingent expenses." 

I am, however, of the opinion that clipping service, such as that furnished 
by the Ohio News Bureau, is not within the intendment of such provision. 
·whatever may be the object of the law, there is a wide distinction between sub· 
scribing and paying for a newspaper and subscribing and paying for news 
clipping service. The construction which l am placing upon the law in comply· 
ing with your request for an opinion is that which has been followed in this 
tlepartment for a number of years. 

Very truly yours, 

212. 

TUlO'l'HY S. HOGAN, 

Attorney General. 

CERTIFICATES OF BIRTH-PAYMENT BY STATE OF POSTAGE] EXPENSE 
INCURRED BY PHYSICIANS AND MIDWIVES. 

No moneys may be withdrawn t1·o7n the public treasm·y except in pursuance 
of specific statutory mtthority nor expended for any puTpose not anthoTizetl by 
law. 

No statute OT law of this state anthoTizes the state to fnrnish postage to 
physicians and midwives tor filing certificates of bi1·th. 

Hox. CHARLES H. GRAYI;;S, 'secTetary of State. Golurnbus, Ohio; 
DEAlt Sm:-I beg to acknowledge receipt of your letter of March 18th, sub· 

mitting the following question for my opinion: 

"Is the secretary of state or the registrar of vital statistics author· 
ized to furnish postage at state's expense, to physicians and midwiv<.s, 
for filing certificates of birth?" 

Section 218, General Code, provides in effect that, within ten tlays after a 
iJirth, the attending physician or midwife, shall file with the local registrar ol' 
the district in which the birth occurred the certificate of birth described in the 
succeeding section. 

Section 12704 makes it a misdemeanor for such physician or midwife or 
other person charged by law with the responsibility of reporting births to neg· 
Iect or refuse to file the certificate. I have examined the related sections and 
llnd therein no provision authorizing the furnishing of postage to the persons 
<'harged with the duty of filing birth certificates. It would be lawful for the 
state or local registrar to mail blanks to physicians, midwives and others re· 
quiring or requesting him, but in the absence of any specific provision I am 
clearly of the opinion that the expense of filing such blanks properly filled out 
may not be paid for by the state. It is elementary that money may not be with· 
drawn from the public treasury except in pursuance of specific statutory author· 
ity, nor expended for any purpose not authorized by law. In the case at hand 
not only do the statutes fail to authorize such an expenditure but, placing as 
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they do the duty of filing birth certificates upon the physicians and others con· 
.·erned, it must necessarily follow that their intent is that such physicians and 
other persons shall bear any expense incident to the discharge of snch duty. 

Very truly yours, 

A 212. 

TDlOTHY S. HOG.\;o;', 

Attorney General. 

ARTICLES OF INCORPORATION OF THE L. C. I. :\lACHINE FABRIC AND 
RUBBER CO:\lPANY-PURPOSE CLAUSE-"OBJECTS WHICH :\lAY BE 
COMBINED"- INC !DENTAL POWERS- "PREFillRElNCE OF PRE· 
FERRED STOCK." 

'fhe punwse clause of the articles in question u:l1ile somewhat verbose in 
rxpressing powers 1cllich are clearly inciclrntal to its main pw·pose. nevertheless 
floes not combine objects nnt permitter! and is legal. 

The sti:rntlations for premiums on prcferrerl stock over and above 8% C!re 
legal as they do not establish a "preference·· of more than 8% over other stock· 
holdPrs, within the comprehension ut the stat~tte. 

The limitation a~< to 11reterr.nre in the statnte is not violatea so long as 
the difference between the di·!>irlenrl pair/ on prefel"l"ed stoclc anfl that paifl ou 
other stoclc does not exeeea 8%. 

CoLt:~tnus, Omo, April 5, 1911. 

HoN. CILAHL~;s I;L GnAn:H. Secretary uf State. Oolumbtts, Ohio, 
DE.\R Sm:-I beg to aclmowledge receipt of your letter of :\'larch 23d, 

encloRing tentativ8 articles of incorporation of the L. C. I. Machine, Fabric 
& Rubber Company, and requesting my opinion as to the legality of the purpose 
clause. and of the provisions which specify the> dividend to which holders of 
pre>ferred stock shall be entitled. The following clauses of the articles of 
incorporation are called in question by your inquiry: 

"Third. Said corporation is fornH'<l for the purpose of acquiring, 
developing, manufacturing. usin~. buying and selling specially designed 
machinery and fabrics ronstnwted therefrom, wherein fibrous material, 
1'11hher or other cohesive compositions form the component parts 
thereof, from which :lll kinds of artiC'les. suhstancPs and things relative 
thereto can he construdNl m· manufartured therefrom; and of buying, 
using, selling and dealing in the same, and of producing, manufacturing, 
using, buying, selling and dealing in all articles, substances and things 
which may be required and used in the development thereof, wherein 
all such pro<lur ts are made therE>from or therewith; and also of buying, 
using anr! disposing of all patented inve>ntions and improvements 
therNm necessary anrl e>ssential in thP produC'tion, manufacture, use 
and sale of all such specially de>sigued machinery, processes and devices, 
wherein fabrics can he> produced therefrom and various articles made 
thereof; and of acquiring, holding and rlisposin~ of all such real estate 
aR rna~ be necessary or c0nYE>nient to C'arry on thfl business herein con
templated and to C'Onvey, mortgage, lease, sell or otherwise dispose of 
the same, and as inddental thPre>to, of purchasing and otherwise 
acquiring and holdin!!', sharE>R of thf' capital HtoC'k in any other kindred 
but non·rompeting privat~ corporations, whether domestic or foreign. 
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which may be deemed essential· in the carrying out of the aforesaid 
objects and purposes; and of doing all and everything necessary, 
suitable, t:onveniP.ut, or proper for the accomplishment of any of the 
purposes or the attainment of any one or more of the objects herein 
enumerated or incident to the powers herein named, or which shall at 
any time appear conducive or expedient for the protection, advance
mf.'nt or benefit of said corporation .. 

'·Fourth. * * "' The holders of the preferred stock shall be 
entitled to a dividend of six per cent (6%) per annum, payable semi
annna.lly out of the net surplus profits of the company, the same being 
in conformity with the laws of Ohio. 

"Fifth. The holders of the preferred stock shall also be entitled 
to further participate in the net surplus earnings of the .::ompany after 
the »ix per cent. (6%) dividend has been paid on said preferred stock 
as set forth in the articles of incorporation, fourth paragraph, it being 
mutually undtrstoorl and agrec,l hy the holr'lers of the preferred and 
common stock that such net surplus earnings of the company thereafter 
shall be divided, apportioned, and paid to the holders of the preferred 
and ''ommon stock on the following basis, to wit: 

"A. The preferred st.ocl• shall be entitled to further participate 
in the net surplus earnings of the company and receive an additional 
dividend of one per cent. (1%) or a total of seven per cent. (7%) 
after the common stocl' has been paid four per cent. ( 4%) and the same 
is earning equal to five per cent. (5%) per annum. 

"B. The preferred stock shall be entitled to further particit1ate in 
the net surplus earnings of the company and receive an additional 
divide.nd of two ner r:cnt. (~%) or a total of eight per cent. (8%) after 
the common stock has been paid five per cent. (5%) and the same is 
earning' equal to six per cent. ( 6%) per annum. 

"C. It is provider! that when. in any one year, dividends not 
exceeding eight per cent. ( 8%) have been paid the preferred stocl' 
and dividends of eight rwr cent. (8%) have been paid upon the common 
stock in said year, any net surplus earning~ additional thereto of the 
"ompany for such year shall be divirled, apportioned and paid in the 
following ratio, to wit: One-h'alf ( 14) of one per "ent. (1%) to the 
preferred capital stock, and one-half (liz) of one per cent. (1%) to the 
common r·apitr.l stoek ont of snch net additional surplus earnings of 
the company in lhat year, and in no other manner shall tha preferred 
stock participate in the net snrplus earning:s of the company thereafter." 

I assnme that there is no question as to the propriety of clauses six, seven, 
eight and nine. Upon careful consideration of the purpose clause of this 
corporation I am satisfied that while the same is very verbose, it does not state 
more than a single purpose, that of manufacturing and dealing in machinery, 
and fabrics constructed therefrom, wherein fibrous material, rubber or other 
cohesive compositions form the component parts thereof. The other enumerated 
objects arc all expressly made incidental to the principal purpose, and while 
entirely superfluous canr!Ot be regarded as illegal. 

As to the provisions relating to the preferred stock r beg to state that they 
are essentially similar to those passed upon hy Hon. 'Vade H. Ellis, attorney 
genera!, in an opinion to Hon. Carmi A. Thompson, secretary of state, under 
date of October 29, 1907. (See Annual Report of the Attorney General for that year, 
page 113.) The principle which my predecessor announced in that opinion is 
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that, unrler the statuteR then in force, any dividend mi~ht be paid UPQn pre
ferred <>tock, provided t!Jat a ~Jreference of more than eight per cent. in favor of 
the preferrerl sto:·l,; and against the ~ammon stock, should not thereby be 
created. Th(:, material JJ::trt of this opinion is as follows: 

"The statute, while not expressly authorizing the preferred stock to 
pro rate with the common Rtock after the payment of not to exceed eight 
per ct>nt. on the preterred stock, says only, that preference of more than 
eight per cent. Rhall not' be created, and notwithstanding the opinion 
in an early Ohio case (Ryan VR. Little :\Iiami R. R. Co., 6 0. D. Reprint 
1071! it has bPen considered allowable to permit a further distribution 
of profits to pr\!ferrerl stockholders, limiting, however, the difference 
between dividends paid to common stockholders and those to preferred 
to a sum not to exceed 8"'c." * " "' 

The statute on which this opinion is based was section 3235a R. S., which 
provided in part as follows: 

''* '' * it may be provided in the articles of incorporation that 
the holders of the preferred stock shall be entitled to dividends not 
exceeding 8% per 11nnum, payable quarterly, half yearly, or yearly, 
out of the surplus profits of the company ea~h year in preference to 
all other stocl;holders. and such dividends may be made cumulative." 

This provision is identical with . that of the first sentence of section llfiflX, 

General Code. So that the question which yon raise is exactly that upon which 
my prerleressor has passed. 

l have very carefully considered the proviRions of the statute and the opinion 
to which I have referred, and uPQn suPh consideration I concur heartily in 
the finding thereof. The case cited in the opinion, Ryan vs. Railroad Company, 
does not, however, in my ;judgment, militate against the conclusion which :\1r. 
Ellis reacltetl in the matter. The questicn at issue in that case was not such 
as to render the remarks of the court directed to this point necessary in the 
decision thereof. 

I may be permitted to add to :11r. Ellis's opinion my own construction of 
the statute, which is, that the phrase "in preference to all other stocl{holders" 
seems, because of tile use therein of the word "stockholders" to be out of 
place. This phrase should follow the word "entitled" whi<'h it clearly modifies. 
The idea of the section is that it may be ·provided that holders of preferred 
stock shall be entitled in preference to all other stockholders to dividends not 
excPeding eight per cent. I do not understand that the statute means that it 
shall not be recite(! in thP articles of incorporation that holders of preferrerl 
stock Pball be entitlerl to other dividends not in prefPrenre to ali other stock· 
holders. In fact-though iL is not necessary in this connection to decide this
I know of no reason why holders of preferrerl stock should not be considered 
a,: <;tockholders for every purpose whatever, having the additional right to 
recei,ve preferred dividends up to the amount fixed in the articles of 
incorporation. 

The articles of the L. C. I. ::\1aehine, Fabric & Rubber Company do not 
provide, as above inrlicated, a preference of more than eight per cent. True. 
they provide a preference of six per cent., a deferred preference of one per 
cent., a further deferred preference of two per cent, anrl a further right to 
pro rate with the Pommon stod{, which is not a preference at all. This matter 

'i A. G. 
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however, of providing for the preferred stock is in my opinion clearly 
authorized by section 8669, General Colle. 

Very truly yours, 

216. 

TIMOTHY S. HOGAN, 

Attarney General. 

ARTICLES OF INCORPORATION OF THE TEU'rONIA FIRE INSURANCE 
COMPANY, OF DAYTON, OHIO-POWER TO .AMEND. 

A {ire insurance company which has complied with the. General Code laws 
!tnder 8719 is authorizea by this section to amend its articles of incorporat-ion for 
the purpose of "diminishing" the objects or purposes for which the company was 
found. And the fact that the special provision mentioned in 8737, General Code, 
nas not been made, does not argue against such right, as it does in the case of 
legal reserve life insurance companies. 

COLUMBUS, OHIO, April 10, 1911. 

HoN. CHARLES H. GRAVES, Secretary of State, Oolumb1ts, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of A tlril 7th;' en

closing letter addressed to you by the secretary of the Teutonia Fire Insurance 
Company, of Dayton, Ohio, in which it is stated that the company desires to 
amend its articles of incorporation so as to eliminate therefrom a power orig
inally granted to it, to insure a certain class of marine risks and to lend money 
on bottomry orrespondentia. You request my opinion as to whether or not the 
amendment may lawfully be filed and recorded by you. 

The power to amend its articles of incorporation is not expressly conferred 
upon a company organized under section 9510, General Code, and described in 
the title as a company for insurance upon property against certain contingencies. 
Ho·wever, there is no provision whatever in the chapter in which the section in 
question is found relating in any way to the amendment of articles of incorpora
tion. The case is therefore different from that of a legal reserve life insurance 
company, concerning which I recently addressed an opinion to you, and I am of 
the opinion that section 8737 of the General Code which provides that 

"This chapter does not apply when special provision is made in sub· 
sequent chapters of this title, but the special provision shall govern, 
unless it clearly appears that the provision is cumulative." 

applies to and governs the matter of the amendment of the articles of incor
poration of an insurance company of this class. It follows, therefore, that an 
insurance company having complied with the general corporation laws of the 
state embodied in section 8719 et seq., may amend its articles of incorporation. 

The amendment under consideration is for the purpose of ''diminishing the 
objects or purposes for which the company was formed" within the meaning of 
paragraph 3, of said section 8719, and I am of the· opinion that it may lawfully 
be filed and recorded by you. 

It is interesting in this connection to note that a part of the objects and 
purposes sought to be stricken from the articles of incorporation in question are 
not authorized by section 9510 and section 9511 of the General Code in their 
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present form. That is to say, under section 9511 a company formed for the pur
Jlose of insuring houses, buildings and other kinds of property a;:-ainst Joss or 
damage by fire, and making insurance on goods, merchandise and other prop
erty in the course of transportation on land, water, or on a vessel, boat or what· 
ever it may be, may not lawfully be authorized to lend money on bottomry or 
re-spondentia, etc. There would seem to be some question, then•fore, as to 
whEther or not the corporation in question was ever legally authorized to trans
act the kind of business, authority to transact whiPh, it now see lis to part with. 

Very truly yours, 

221a. 

TDIOTIIY S. HOGAN, 

Attorney General. 

CORPORATIONS-CERTIFICATE QI.' INCREASE Ol<~ STOCK 01<~ ·THE 
RIDGELY DECORATIVE COi\lPANY- POWERS OF Al\JEND:\I.ENT
POWERS TO INCREASE AND DECREASE CAPITAL STOCK, PAR 
VALUE, AND NUMBER OF SHARES. 

A corporation <.:amwt increase or decrease its r·apifal stuch; l!y amendment tu 
its articles of incorporation. 

Section 8698, hon·cver, prorirles for au incre.a.~e of the capital' stock o1· of 
llle number of slzares. Nectiou 8700 provides for a reduction of the capital st,wk, 
und the value of shm·es, or tor the rerluction of par value 1cithout a correspond
in[! decrease of tlle capital stock. Xeither of the above sections provilles fur the 
increase of par value or {o1· a decrease in the number of shares of stuck, anrl as 
there are no othe1· tJrovisions tJrnviding for tlle same these powers are not con
[errecl. 

CoLe:mms, Omo, April 14, 1911. 

Hox. CHAHLEs H. GnAI'ES, Secretar11 uf Btate. Golnmlm.~, Ohio. 
DEAn Sm:-1 ·beg to acknowledge receipt of your letter of March 18th, en

dosing a Clocument which purports to be a certificate of increru::e of the capital 
stock of the Ridgely Decorative Company. Said certificate provides for the In
crease of the authorized capital stocl{ of the r·orporation, and for an increase in 
the par value of the shares the1·eof. You assume that the change in the par 
value of the shares amounts to an amendment of the articles of incorporation 
as distinguished from an increase of the capital stoC'lc You point out that the 
c-ertificate evidences full eompliance with the legal formalities necessary to he 
observed by the directors and stockholders of a corporation in order to effect the 
inerease of its capital stock, and the amendment of its articles of ineorporation; 
and upon this assumption anrl these facts yon submit for my opinion the follow
ing quEstions: 

"1. Can a corporation increase its capital stock and amend its ar· 
ticles of incorporation by the filing of one certificate, which certificate 
shows that the law authori7.ing both the increase of capital stock and 
amendment of its articles of incorporation, have been complied with, or 
should two certificates be filed, one showing a eom]lliance with the law 
authorizing the increase of the capital stoC'k, and the other showing a 
C'ompliance with the law authori7.ing the amendment of its articl<s of 
inPorporation? 

"2. If the filing of one such a eertificate showing the compliance 
with the law providing for both the increase of its capital stock and the 
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amendment of its articles of incorporation is sufficient, should this de
partment exact both the fee for filing a certificate of increase 0f capital 
stock, and the fee for filing an amendment to articles of incorporation, 
as provided by paragraphs 2 and 9 respectively of section 176 of the 
General Code; if not, what fee should be r<:quired to be paid?" 

Upon examination of the statutes relating to the subject, I find myseH un
able to agree with you in the as·sumption that the change in the par value of the 
shares of stock of the corporation amounts to an amencl.ment of 1ts articles of 
lncorporation. Section 8719 provides what may be accomplished by a.n amend
ment of the articles of incorporation, anrl is as follows: 

"A corporation organized under the general corporation laws of the 
state may amend its articles of incorporation as follows: 

"1. So as to change its corporate name-but not to one already ap
propriated, or to one likely to mislead the public. 

"2. So as to change the place where it is to be J.ocatecl, or its prin
cipal businEss transacted. 

"3. So as to modify, enlarge or diminish the objects or purposes 
for which it was formed. 

"4. So as to add to them anything omitted from, or which law
fully mi'ght have been provided for originally, in such artieles. But the 
capital stock of a corporation shall not he increased or diminished, by 
such amendment, nor th2 purpose of its original organi~ation substan
tially changed." 

I have carefully considered this section an~! I do not find in it any authority 
to change the nominal or ·par value of the shares of stock of a co!'poration. 

Section 8698 on the other hand provides for the increase of car,it.al stock. It 
contains intEr alia, the following provisions: 

''After its original capital stock is fully subscribed· for, anr.l an in
stallment of ten per cent. on each share of stock has been nair! thereon, 
a corporation for profit, or a corporation not for profit, haying a capital 
stock, may increase its capital sloe!; or the number of shares into which 
it is divided, 1Jrior to organization, by the unanimous 1critten co'lsent of 
all original subscribers. After organization the inerease may lle made 
by a vote of the holcicrs of a majority of its storlc * * " Or the stock 
may be increased at a meeting of the stoclcholrlers * * * A c'"rtificate 
of such action shall be filed with the secretary of state." 

This section ·expressly contemplates a change in the par value vf shares of 
capital stock of a corporation. It is quite apparent, it se::ms to me, that the 
number of shares into which the authorized capital stock of a corporation is 
divided, cannot be changed, the authorized capital stock remaining the same, 
without changing the par value of the shares. 

Section 8700 providEs that: 

"'Vith the written consent of the persons in whose names a ma
jority of the shares of capital stock thereof stands on its books, the board 
of directors of such a corporation may reduce the amount of its capital 
stock and the nominal value of all the sharEs thereof, " * and a 
certificate of such action shall be filed with the secretary of state." 
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Curiously enough the provisions of section 8700 and of section 8698, insofar 
as they authorize a corporation to change the nominal value of its shares of 
stock ar2 e"actly the same in effect, although opposite terms are used. The one 
authorizes an increase in the numb€:!' of shares without a corresponding. in
!'!'ease in the capital stock: the other authorizes a decrease in the par value 
of shares without a corresponding dEcrease in the capital stoclc Both of them 
in effect authorize the same thing. 

The foregoing analysis of sections 8698 and 8700 has been made for the 
purpose of disclosing the fact that neither one of them authoriz<s an increase in 
the par value of the shares, or a decrease in the number of shares of stock of a 
corporation. The a.;sumption of your letter is, that such an increase of par 
value or decrease of the number of shares may be made, but that it must be 
made by amendment. I have alrea1Iy stated that I found in the section authori?.
ing amendment no authority for making changes in capital stock, either in the 
amount thereof, or in the par value of shares, and the number ther<:of. That 
such a change cannot be made by amendment seems to me the more certain upon 
Ponsideration of ssctions 8698 and 8700. These two sections constiti.1te a schem~: 
whereby corporations may make changes in their capital stocks. It seems to 
me that the intention is to provide for every change which may be marie, and 
that when a possible change is found to b.:> omitted from thE>se sections, such 
omission must be deemed to withhold from the corporation the power to make 
the change in any manner, by amendment or otherwise. 

Whatever may be the policy of these statutes in these respects, and whether 
or not they are founded upon· considerations of public policy, I do not think it 
ean be qeld that the omisaion was by accident. I am firmly of the opinion that 
no corporation has the power to increase the par value of its shares or decreas,; 
the· number of shares into which its capital stocl; is divided. 

To summarize them, my conclusions of law are that if a corporation de
sires to increase its total authorizEr! capital stocl< it must at the same time in
crease the number of shares into which such stock is divided; if such an in
crease of the number of shares occurs as an incident to an increase in the capital 
stock itself, one c.:rtificate-that provided for by section 8698-is sufficient, and 
that is the certificate provided fo1· by pamgraph 2 of section 176 of the General 
Code. If a corporation desires to reduce its· capital stock, it may at the same 
time reduce the Jlar value of the shares; and here again one certificate-that 
provided by paragraph 7 of section 176-is sufficient. If a corporation desires 
to increase the number of shares without changing the total capital stock, this 
may be done both under section 8698 and <>ection 8700, but the certificate filed in 
either ease is that, the fee for which, is prescribed by paragraph 12 of section 
176. No corporation may lawfully increase the par value of its shares of stock 
as an incid~nt to an increase in the total authorized capital stock. In fact, no 
corporation has any power whatever to increase the par valne of its shares. As 
to whether or not a corporation, in reducing its capital stock, may decrease the 
number of shares into which it is divided, I make no holding. 

For the for<going reasons I advise that you do not accept the certificate or 
the Ridg-ely Decorative Company, because of the fact that it attempts to in
crease the par value of the shar, s of stocl; of said company. 

Very truly yours, 
TDIOTI!Y S. HOG.\X, 

Attorney General. 
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223. 

CORPORATIONS-CERTII<'ICATE OF INCREASE OF PREFERRED STOCK 
OF THE NORTHERN OHIO TRACTION AND LIGHT COl\IPANY. 

· A certificate of increase of preferred :;toek as provide(! for i1' seetion 56!!9. 
General Cocle, must sho~v 1Lpon its face tllat its original capital stock is fnlly su/J
sc1·ibe(l ancl an installment of ten per cent. on each 8hare has l1een paid in as " 
laicl down i1i section 8698, General Cocle. 

Cor.uMm:s, Orno, Apri I 18, 1911. 

HoN. CHARLES H. GHA\'ES, 8e!'retary of State, Columbus, Ohio. 
DEAl\ Sm:-Your letter of April 14th recf'iverl. You state: 

"Section 8698 of the General Code, 1910, provides, in part, that 
" 'After its original capital stock is fully subscribed for, and an in· 

stallment of ten per cent. on each share of stock has been paid thereon, 
a corporation for profit, * * " may increase its capital stocli,' etc. 

"Section 8699 of the General Code, 1910, provides that: 
"'Upon the assent in writing of three-fourths in number of the stock

holders of a corporation, representing at least three-fourths of its capital 
stock, to incr<ase the capital stock, it may issue and dispose of preferred 
stock in the manner by law provided therefor,' etc. 

"The accompanying certificate of increase of capital stock of the 
Northern Ohio Traction and Light Company, upon a comparison with the 
said section 8699 of the General Code, will be found to contain all that 
is containEd in said section, and in addition thereto, conforms, in part, 
to some of the conditions contained in said section 8698 of the General 
Code." 

And inquire: 

"Please advise this department in writing, whether said certificate 
of increase of capital stock is regular in the form presented, or whether 
it should contain, in addition, another part of section 8698, namely, 
that the original capital stock was fully subscribed for and an install
ment of ten per cent. on each share of stock had been paid thereon, as 
is. provided for at the beginning of s2ction 8698, quote above?" 

The gist of your inquiry is, whether or not section 8699 is to be interpreted 
standing alone, or whether you arc to look to section 8698 as a guide to its 
meaning? 

I am of the opinion that section 8699 must be read in the light of sEction 
8698, and that before there may be an increase by preferred stock, all of the 
original capital stock must be subscribed for and an installment of ten per 
cent. on each share of stock fully paid. The language "upon- the assent in writ
ing of three-fourths in number of the stocl,holders of a corporation, represent
ing at least three-fourths of its capital stock,'' unquestionably means three
fourths in Per cent. of its capital stock upon the basis of one hundred per cent. 
The order in which the stat{ltes occur sustains this theory. Moreover, it is not 
reasonable that there might be an increase by preferred stock by conforming 
to fE>wer requirements than that required for an increase of capital stock. 

I therefore hold that the certificate of increase of capital stock of the 
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Northern Ohio Traction and Light Company is irregular in the form presented, 
and in order to malie it regular it should contain a statement that the original 
capital stock was fully subscribed and an installment of ten per cent. on each 
share of stock had been paid thereon as is provided for in section 8698 of the 
General Code. 

A280. 

Yours very truly, 
TLllOTHY s. HOGAN, 

Attorney General. 

ARTICLES OF INCORPORATION OF THE TOLEDO GLASS INSURANCE 
ASSOCIATION-:\IUTUAL PROTECTIVE ASSOCIATIONS OTHER THAN 
LIFE-LIMITATIONS-:MUTUAL PROTECTIVE STOCK CO:\iPANIES. 

llfutual protective associations may be formed, tor the purpose of insuring 
against only such risks as are enumerated in section 9593. 

Stock companies governed by a board of directors may however insnrtt 
aga_iust loss to property from causes other than {ire or lightning. 

COLUMBUS, OHIO, June 27, 1911. 

Hox. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of June 23d enclosing 

for my consideration the proposed articles of incorporation of the Toledo Glass 
Insurance Association, which said proposed articles of incorporation are in part as 
follows: 

"These articles of incorporation of the Toledo Glass Insurance 
Association witnesseth, that we, the undersigned, all of whom are 
citizens of the state of Ohio, desiring to form a corporation, not for 
profit, under the general corporation laws of said state, do hereby 
certify: 

"First. The name of said corporation shall be the Toledo Glass 
Insurance Association. 

"Second. Said corporation is to be located at Toledo, in Lucas 
county, Ohio, and its principal business there transacted. 

"Third. Said corporation is formed for the purpose of enabling its 
members to insure each other against loss by accidental breakage to 
glass wherever located, and to enforce any contract by them entered 
into whereby the parties thereto agree to be assessed specifically for 
incidental purposes and for the payment of losses which occur to 
members." 

An analysis of the foregoing articles discloses that it is evidently intended 
to form what is designated in the General Code of this state as a "mutual 
protective association other than life." The business is to be conducted not for 
profit and the members are required to enter into contracts, agreeing to be 
assessed specifically for incidental purposes and for the payment of losses. The 
validity of the articles, therefore, are to be measured by section 9593 General 
Code, the first sentence of which is as follows: 

"Any number of persons of lawful age, not less than ten in number, 
residents of this state, or an adjoining state, and owning insurable 
property in this state, may associate themselves together for the purpose 
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of insuring each other against loss by fire and lightning, cyclones, 
tornadoes or wind storms, hail storms and explosions from gas, on 
property in this state, and also assess upon and collect from each other 
such sums of money, from time to time, as are necessary to pay losses 
which occur by fire and lightning, cyclones, tornadoes, wind storms, hail 
storms and explosions from gas to any member of such association." 
* * ¢ 

Section 9593 has been twice amended since its original enactment as a 
section of the General Code, but neither of these enactments in any material 
respect changes the above quoted language. 

It is to be observed that while any property or class of property may be 
insured by a mutual protective association it is not every risk or class of risks 
that may be insured against but only loss by fire, lightning, cyclone, tornadoes, 
wind storms, hail storms and explosions from gas. 

The articles of incorporation of the Toledo Glass Association on the other 
hand seek to authorize the association to insure against any loss' by accidental 
breakage to glass. 

In my opinion, therefore, the articles of incorporation measured by section 
95!l3 are invalid. That is to say, a mutual protective association may not be 
organized under the laws of Ohio for the purpose of insuring the members 
mutually against any loss which may occur with respect to a· specific class of 
property but only against loss by the causes specified in section 9593. 

Section 9510 authoriz€s the formation of companies for the purpose of 
making insurance against loss or damage resulting from loss to property from 
causes other than fire or lightning. Such companies, however, must be stock 
companie.s, governed by a board of directors, as is apparent from a consideration 
of section 9512, etc., in pari materia with section 9510. 

Furthermore such stock companies may not insure against any accidental 
loss of property but only against accidental loss arising from causes other than 
fire or lightning. This follows because of the provisions of section 9511 
General Code. 

Because, therefore, the articles of incorporation under consideration do not 
witness the formation of a stock company, and because further they do not 
except loss from fire or lightning from the accidents proposed to be insured 
8.gainst by the company, I am of the opinion that the articles of incorporation 
eannot be filed under section 9512 General Code. 

For all of the foregoing reasons T am of the opinion that you may not file or 
record the proposed articles of incorporation of the Toledo Glass Insurance 
Association. 

I herewith return said proposed articles. 
Yours very truly, 

TI:IWTHY S. HOGAX, 

Attorney General. 

CONSTITUTIONAL CONVENTION ELECTION-GENERAL ELECTION-CON· 
STITUTIONAL LAW. 

The question of a constitutional convention should not be sullmitterl at any 
election held in the year 1911. 

The correct and essential grammatical intenrlment of Article XVI. section 3, 
of the constitution of 1851 is that the question of a constitutional convention 
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shall be submitted at the general eledion of even! twentidh yea,· aflet" sud, c/f'e· 
tiun of 1871; i.e .. the election at 1chidz state offll·ers anrl i/leiii1Jers of lltf' yetlf't"al 
asse111 bly are dderm in ell. 

JJere llates mul prriods afe "subsidiary" to the aeneral fra111ework. mzrl /11P 
,·pquire,nent that the alwL'f' qut>stion .~lw/1 be .~ulnnittccT at a yeneral e!Pdion i.~ 

I'Ontrolling a.s agaitlst the dil·ection that sur-11 QIII'Stion shall IJe presenter! at st~if'l 
intervals of iiCenty years. 

Artidc Xl'JJ. passr1l in 19flii, and knmrn a.~ the "Biennial EIPI'Iion Amend· 
ment." causing general eledim1s to be hell! in t11e orld instead of tlze even years. 
work·s a repeal of formf'r r·onstitutional JJI'Ot'isio•ls 1rllif'h are ineon.sistent there-
11'ilh. 

Cor.t-~Im·s. Omo . .July 20, 1911. 

Hox. CIIARLE-.; H. Gn,1 n:s. Neeretary of State. Columbus. Ohio. 
DEAlt Sw:-I beg to acknowledge receipt ot' your letter of .July 1 'it h. in 

which you request my advice as follows: 

"Please advise this rlepat•tment if at the election to be hol!l in No
vember, in the year 1911. the question 'Shall there he a convention to 
revise, alter or amend th<' constitHtion' shall be 'lUhmitted to the P.lectors 
of the state, as providNl in s:ction 3, Article XVI, of the constitution of 
Ohio? 

"Also please advise this department it' the manner of electing the 
members of the constitutional convention, as provided in Senate Bill 
No. 15, is contrary to the provisions of s<ction 2 of Article XVI of the 
constitution of Ohio, wherein it is provided that snch members 'shall 
he chosE>n in the same manner' as members of the house of representa
tives." 

Section :l of Articl2 XVI of the constitution of Ohio to which you refer in 
your first question provides in part as follows: 

"At the general election. to be held in the year one thousand eight 
hundred and ·seventy-one, anrl in each twenti th year thereafter, the 
question 'Shall there be a convention to revise, alter or amenrl the ron
stitution,' shall be submitted to the el<ctors of the state: * " * 

Your question is of practical importan<'e because in the event of the fore
going provision being hE>ld to require a submission of the quE>stion therdn set 
forth to the electors of the state on the first Tuesday after the first :\ionday in 
November, 1911, an anomalous situation will be presented to-wit: The electors 
will be called upon to vote at the same elPction for delegates to a C'Onstitu
tional convention already called under section 2, Arti<'iE> XVI of th? r~onstitu· 

tion, and at the sjlme time "to vote upon the question upholding another C'On· 
Yention for the same purpose." 

This peculiar situation woulrl seem almost to justify a holrling that th~ suh· 
mission of the question under seetion :l of Article XVI of thE> I'On.,titution woul!l 
he entirely superfluous and that the intE>ntion of thP arloptPrs of the C'Dnstitu· 
tion of 1851 eoulrl not have hc:n that said <HJE'stion sh01drl he submitted under 
section :l, as all events regardless of a prior rlP.termination of the elE>ctot·s under 
set'lion 2 of Article XVI to hol~l a convention for thP purposP of rE>vising, alter· 
ing or am. nding thE> constitution at a timE> prar·tir·ally !'O·incidE>nt to a timp when 
a r onv<'ntion as orderPd under sPction :l woulrl have to be held. 
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It is a dangerous thing to decide a question of such importance on the 
grounds of expediency. Fortunately in the case prEsented there is no necessity 
for resting a conclusion in the matter upon such au unstable foundation. 

It will be observed that the mandate of the above quoted provh:ion of sec
tion a is that, the question therein set forth shall be submitted "at the general 
election to be held in the year one thousand eight hundred and seventy-one, and 
in each twentieth year thereafter." The primary grammatical construction of 
this phrase is that which requires the phrase "in each twentieth year there
after" to be rEgarded as co-ordinate with the phrase '·in the year one thousand 
eight hundred and seventy-one," and .accordingly as modifying the same phrase, 
viz: "to be held." The phrase "to be held" in turn modifies the word "election" 
so that the grammatical analysis of the clause in question leads to the follow
ing as a complete paraphrase thereof: "At the general election to be held in the 
year one thousand eight hundred and seventy-one and at the general election to 
l1e held in each twentieth year thereafter. the question: 'Shall there be a con
vention * * *' shall be su!Jmittetl to the electors of the state." 

Nor is this manife'St correction of the grammatical construction inconsis
tent with the obvious intent or the adopters of the constitution of 1851 as indi
rated thereby. W·eight must 'be given to every word found in the context of a 
constitutional provision. None are deemed superfluous or unimportant. Now it 
was evidently the intention of the electors of 1851 that the first periodical re
snbmission of the question as to the policy of holding a convention to revi'Se the 
constitution shall be at a particular election, vh:: the general election to be held 
in the year 1871. The choice of the electors .of 18::;1 fell upon the gennal elec
tion of 1871 to the conclusion of any other election which might be held in that 
year. This follows by necessary infer<nce; that is to say, it expres'3ly respects 
the first resubmission to be at the general election of 1871. The electors of 1851 
clearly indicate that they did not intend that the first r.:submission should be 
held at a special election to be held in the year 1871, or at any local election, 
though simultaneous throughout the state, which might be held in that year 
unless the phrase "the general election to bJ held in the year one thousand eight 
hundred and seventy-one" was without a definite meaning at that time. If this 
phrase did have an ascertained meaning, in the light of the remaining provisiom; 
of the constitution of 1S51, that meaning must be given to it in this clause. · 

Now the phrase "the general election to be held in the year one thousand 
eight hundred and seventy-one" did have a definite meaning at the time of the 
adoption of the constitution. Sections 2, 3 and 4 of the schedule of the consti
tution of 1851 requirrd the first election for members of the general a3sembly, 
the ~ecutive officers of the state and the judicial officers of the state and the 
districts thereof to be held "on the second Tuesday of October, 1851." Each of 
these several officers were given terms, an even number of years, to commence 
in .January next after the election. (Art. 2, Sec. 2; Art. 3, Sec. 2, except as to 
<'Ommon pleas judges; Art. 4, Sec. 12.) 

In 1895 the date of the fall election for state officers was changed to the 
first Tuesday aftEr the first Monday of November. (82 0. L., 446.) 

It is apparent, therefore, that the adopters of the constitution of 1851 con· 
templated the election which should be the general election throughout the 
stat', and which would have been held in the year 1871-not some special elec
tion throughout the state, nor any series of local elections which might be held 
at the same time throughout the state in that year. It is not difficult to find the 
motive for .fixing upon the general elEction. It is a notorious fact that because 
of the added interest in such elections many more votes would likely be cast 
thereat than at a special or local election although held throughout the state at 
the same time. 



.\XXt'.\T, lmi'Oil'l' 0!•' 'l'IIE .\'l'TOR~T.¥ flEXF.R.\1., 107 

It is, therefore, very elear that uy the phrase "at the general election to b.' 
held in the year one thousand eight hundred antl seventy-one·· the adopters of 
the Ponstitution of 1851 contemplated the fall election {then held in October) 
for state officers and members of the general assembly, and that this intention 
prPelnded the sqbmission of such a question at any sp2cial or lornl eleetion. 

There would be no reason whatever for holding that the submission of 11171 
di1l not extend to the resubmission of the same question at succeeding inter
vals of twenty years; that is to say, that it would be unreasonable to suppose 
that the adopters of the constitution of 18u1 intended particularly to require 
that the question be submitted in 1871 at the election for state officers and at 
the same time state that the submission in the year 1891 might be made at a spe
cial election or at that election (then held in the spring) for local officers. It 
would be most reasonable to pre:mme that the electors of 1851 cherished the same 
intention with respect to all resubmissions. Thus the primary grammatical con
struction of the first phrase of section 3 of Article XV£ of the constitution as 
above analyzed becomes the only construction consistent with reason. 

From all the foregoing, then, it follows that the requirements that the 
mandatory periodical resubmission of the question of holding a convention to 
revise the constitution be at the election at which state officers and members 
of the general assembly are determined is the essential requirement of the said 
se('tion. 

In 1905 the electors adopted what is known as .Article XVII of the consti
tution and which has been frequently referred to as the "biennial Election 
amendment." Without quoting all of the provisions of this article, which con
sists of three sections, suffice it to say that it changes the year in which the gen
eral eleclion for state officers and members of the general assembly shall be 
held from the odd numbered years to the even numbered years. Accordingly, it 
is obvious there will be no such "general election" in the year 1911 as was con· 
templated by the adopters of the constitution of 1851 and referred by them in 
the first phrase of section 3 of Article XVI. 

What, then, was the effect of the adoption of Article XVII upon section 3 
of Article XVI? In State ex rei. v. Creamer, 83 0. S., the supreme court of this 
state held in effect that Article XVII is capable of working a repeal by implifica
tion of such sections of the original constitution of 1851 as might be inconsistent 
or inharmonious with its requirements. 

In like manner, the effect of the article in question npon a given section of 
the constitution might be more properly defined in a given case as that of im
plied amendment. 

The same case-State ex rei. v. Creamer--is authority for the contention 
that in the constitution of 1851, mere dates or periods, at which governmental 
acts are required by the original constitution to be performed, are subsidiary lo 
the general frame work of the government erected by the whole instrument and 
where a change is effected in the latter by means of a constitutional amend
ment, the former, being regarded as non-essential, is to yield. In the Creamer 
c·ase the specific holding was that the provision "that all regular sessions of the 
genPral assembly shall commence on the first :\londay of January. The first ses
sion nuder this constitution shall commence on the first Monday of January, 
1852." Insofar as it might be construed to create a biennial sequence of the 
regular sessions to be held in even numbered years it was amended or repealed 
hy implication by the adoption of Article XVI requiring state officers and mem
bers of the general assembly to be elected in even numbered years for terms to 
begin in .Janua1·y of odd numbered years. 

The courts found the interrelation of the constitutions to be such that the 
real intent of its framers and adopters was to make the commencement of the 
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regular session of the general assembly dependent upon the commt>ncement of 
the terms of the executive officers of the state, and that the express requirement 
as to holding the regular sessions bienniaJiy beginning with the year 1852 ought 
tQ- yield to such controlling intent. 

So, in the case you submitted, the controlling intent is that the submis:;ion 
of the question shall be at an election for the state officers and the rnem hers of 
the general assembly; the subsidiary intent is that such submission shall be at 
periods of twenty years, and the other essential provision is that such twenty
year periods begin with the year 1871. 

It follows then that upon a careful consideration of the intent of ·section 
3 of Article XVI and of the effect thereon of Article XVII as established by 
analogy from the decision of State ex rei. v. Creamer, the question "Shall there 
be a convention to revise, alter or amend the constitution" ought not to be sub
mitted to the electors at any election held this year. \Vhether or not such ques
tion should be submitted to the electors at the general election to held in the 

· year 1912 is a matter upon which my opinion is not solicited and as to which 
no opinion is expressed. 

As to your second question, I beg to state that the same was submitted to 
me by the author of the act to which you refer therein, and an opinion was 
rendered to him thereon on February 10, 1911. I enclose you a copy of this 
opinion which fuJiy answers the question asl{ed by you. 

Very truly yours, 
TD!OTHY s. HOGAX, 

Attorney General. 

PRIMARY ELECTIONS- Q UALJFICA TIONS OF VOTER- AFFILf A TION 
WITH PARTY. 

The tact that a voter has not previously affiliated himself with the party 
whose ticket he desires to vote shall be cause tor challenge at a primary election. 

Under section 4982, General Code. the judges at the electi.on in questir,n have 
a wide discretion and are sole masters of the question whether or not saicl voter 
has affiliated with his pm·tu at the last general election. 

Their juclgment shall be determined 7chen the individuals vote at said e!qc
tion. It should at least be shown that. saicl elector crtst his vote tor his partu· s 
candidate tor congress. tor state senat01· and represeutath•es. and tor a majoritu 
of the state ticket. 

Cor.t:~mes. Omo. August 12, 191 1. 

Hox. CHARLES H. GRAYES. Secretary of State. Col1tmbus. Ohio. 
DEAR Sm:-In your communication to me of August 11th you state: 

"According to the provisions of section 4980 et seq., it is provided, 
in substance, that a votEr at the primary election shall have previously 
affiliated with the party whose ticket he now desires to vote and that 
affiliation shall be determined by the vote of the elector making appli· 
cation to vote at the last general election held in even numbered year!>." 

And you ask for my opinion: 

"As to what extent the voter shall have previously voted the party 
ticliet that he may be held to h~ve affiliated with such party." 
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Section 4980 of the General Cod£: which provides who may vote at primary 
elections, is as follows: 

"At such election only legally qualified electors or such as will l•e 
legally qualified electors at the next ensuing gEneral election ma.y vote 
and all such electors may vote only in the election precinct where they 
reside, and it 'Shall be th~ duly of the challengers and of the judges, and 
the right of any elector, whenever there is reason to doubt the legality 
of any vote that may be offered, to interpose a challEnge. The cause of 
a challenge shall be: That the person challenged has received or been 
promised some valuable reward or consideration for his vote; that he 
has not previously affiliated with the party whose ticl,et he now desires 
to vote. Affiliation shall be determined IJy the vote of the elector mak· 
ing application to vote, at the last general election held in even num· 
bered years." 

Section 4982 of the General Code specifies when the vote of a person desir· 
ing to vote at such primaries shall be rejected, and is as follows: 

"If a person challenged refuses to be sworn, or being sworn, refuses 
to an"Swer any questions, or if his answers show that he lacks any of 
the qualifications her~in required to mal'e him a legal voter at such 
primary election, his vote shall be rejected. The judges, or either of 
them, shall have the power to make further investigations, and he or 
they may call and examine witnesseR aR to the qualifications of the per
son challenged, and, if the judges of tlw party to which the person ask· 
ing the ticket claims affiliation are not "Satisfied that he is a legal voter 
under this chapter, they shall reject his vote." 

I wish to call your special attention to the last Daragraph of said section 
4982, especially the last clause of said paragraph: 

"If the jurlges of the ]Jarty to which the person asldng the ticket 
claims affiliation are not satisfied that he is a legal voter under this 
chapter, they shali reject his vote." 

From this language of section 4982 it seems clear that if the judges of the 
party to which the voter claims affiliation are not satisfier! that the voter has 
complied with all the essentials neC'rssary to entitle him to vote as provided in 
section 4980, they have full power to reject his vote. In other words, they 
have a wide discretion in the matter, their decision is final, and it is necessary 
for the l)erson desiring to vote to satisfy them that he possesses the necessary 
qualifications l)rovided by section 4980, and, therefore, he must satisfy said judges 
that he has in fact previously affiliated with the party whose ticl;et he desires 
to vote. 

It seems to m2, therefore, that the only restriction Ul)on the judges in sat· 
isfying lh€mselves whether or not the person desiring to vote has affiliated wit11 
the party whose ticket he proposes to vote, is that they sha11 detE:rmine said 
fact, as provirled in section 4!!80, from the vote of said person at the la'St general 
election held in the even numbered years. 

Further than specifying that thPy must so determine this fact from the vote 
of the elector at said last general eleetion the statute is silent, and, therefore, 
it must necessarily be held that sai•l judge'S have the final authority to deter· 
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mine from the manner in which the applicant voted whether he thereby affiliated 
himself with the party whose ticket he now desires to vote. This matter being 
left solely. to t_he discretion of the judges, I tal;:e it that no ruling by yourself 
or by me as to the extent to which the voter shall have previously vot!ld the 
party ticket to entitle him to b8 classed as affiliated with the party, would be 
binding upon said judges. Whatever ruling might be made would simply have 
the force of a suggestion which the judges shotild follow in determining this 
question; and as it is almost universal that the vote of Each man is influen<'ed 
by circumstances and conditions applying to him individually, and which prop
erly would not apply in toto to any other particular voter, it follows that the 
question as to the affiliation of each man desiring to vote must be determined 
by the judges from the peculiar facts relating to his individual vote. As a gen
eral rule to apply to all cases, and which in view of what I have stated above, 
would not and could not be an inflexible rule, I would say that a person could 
only be held to be affiliated with a party when his vote showed that he tr.ereby 
endorsed and advocated the principles of the party with which he claims to be 
affiliated. That is, his vote must show that he has an individual interest in the
success of that party at the polls and in the enactment of its principles. This 
I think would be shown by the vote of the individual for the majority of the 
state ticket of a party and for the candidate of said party for congress, and for 
state senator and representative; anything less than this would be insufficient 
to indicate that a man had affiliated with a party. I thin!\· that in determining 
this question the vote of the individual for the county ticket, except for state 
representative and state senator couJd possibly he disregarded, but that he must 
at least vote for the candidate of said party for congress, state representative 
and senator and a majority of the state ticket. 

r further think that the applicant should have an opportunity to explain 
his vote, and finally as above stated his vote must clearly indic:lte that it was 
cast from principle and conviction, and was not influenced by local issues, enmity 
for candidates, personal friendship or spite. 

Yours very truly, 

335. 

TIMOTHY S. HOGAN, 

Attorney General. 

ILLEGALITY OF CJ<JRTlFICATE OF REDUCTION OF CAPITAL STOCK 01~ 
THE WESTERN~RESERVE INSGRANCE COMPANY-FIRE INSURANCE. 

The provisions of the General rode in nJ{ercncc to domestic {ire insuranec 
companies are similar to those Tespecting legal reserve life insurance com
panies. 

Such companies arc snlljcct to special pro1:isions anrl cannot be pennittecl to 
reduce their capital stock under the general inconJOration statutes. 

Cor~u~wus, Omo, September 2, 1911. 

Hox. CHAHLES H. GuAYES, Secretary of State. Oolmnbus, Ohio. 

DEAR SIR:-I beg to acknowledge receipt of your letter of August 24th, sub
mitting for my opinion, as to the duty of the seeretary of state in the premises, 
a certificate of reduction of the capital stock of the "Western Reserve Insurance 
Company, a domestic fire insurance company, sent to you for the purpose of 
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filing the same. You also ask as to the proper fee to he ehar~erl in ea~fo it is 
the duty of the secretary of state to file the propos:od certificate of rerlnetion. 

The certificate in question shows on its face, compliance with section li700 
or the General Corle, which said section authorizes c·orporations. form. d under 
the general corporation lawb of the state, to reduce the amount of their capital 
stock and the nominal valtH' of all the shares ther<of, by proc~erling in a cer· 
tain manner. If this section applies to domestic firP insurance compani~s the 
question is an easy one. 

If this section does not apply to such companies, a (jnestion of som<' difficulty 
is presented, inasmuch as in the chapter relating to the powers of s11ch com
pany is found a section expressly authorizing- an increase of capital ~tock, but 
not authorizing such companies to rlecreas~ their capital stock (Section !1331, 
General Code.) 

There is, of course, a general provision (section 8737, General Code), whic·h 
discloses that the legislative policy of the stat:e with regard to the powers of 
corporations is that the general laws shaiJ apply unless it is apparent that a 
special provision relating to a certain class of coqJOrations is intPnrled to apply. 

In this connection I have caref11lly read the brief courteom;ly furnisher) to 
me with regard to the matter, by counsel for the company, in which it is 11rged 
that the general Jaw applies. 

Upon careful consideration of the points enllmErated by connsel, however, 
I am of the opinion that section 8700 of the General Corle does not cove1· the 
Western Reserve Insurance Company, and that the errtifieate offered yo11 for 
filing may not lawfully be filed by you. 

Let me recall the fact that on February 4, I !lll, 1 addressed to you an opiu· 
ion upon your duty as to the filing of this very certificate of !'eduction, in whieh 
I held that you should reject the same. At the time I was unde1· thP impression 
that the Western Reserve lnsuranr~ Company was a legal resene life insur· 
ance company, and the observatiom; of the O]Jinion are based upon this assump· 
tion. Having carefully examined the General Code, however, I find that its pro· 
visions with regard to the powers of domestic fire insurance companies are in 
all essential respects similar to thos~ respecting leg-al reserve life insuranee 
companies; and that· the history of legislation with rcspec·t to the two elasses 
is practically the same. The reasonH, therefore, stater! in my former opinion, 
apply as well to the case of a fire insuranee c·ompan~· as to that of a IPgal rc· 
serve life insurance company. 

To recapitulate, these reasons are as follows: 
1. The provision as to the increase of capital stoel;. found in Hf'C'tion Hr.::I, 

General Code, is to he regarded as a complete exhaustion of the legislative in· 
tent, so to speak, regarding changes in the capital stock ot ·fire insuranr:e com
panies. The case is one, therefore, where there is a special provision whir·h con· 
trois to ~he exclusion of the general provision of section 8700. 

2. All provisions respecting the capital stocl; of fire insuranee c·ompanies 
are essentially dissimilar from parallel provisions respecting the capital stoc·li: 
of general corporations. The former is required to ·be paid in an<l invf'sted in 
a certain manner before the company may begin business; the latter need not 
be paid in, in full, nor is there any re(jnirement as to investnwnt before pro
ceeding to business. This distinction makes it clear that the legislature in
tended to deal separately with the whole subject of the capital stock of fire in
surance companies. 

3. There are stronger Pquities against holcling that a fire insuranee com
pany may not reduce its capital stock than thPre are in favor of such a holding, 
and than there would he in ease of a reduction of the capital stoc•k of an 
ordinary corporation. In this connection I am informed by counsel that tiJP 
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stockholders have agreed among thems::lves that the amount of paid un capital 
stock proposed to be surrendered by them shall go into the surplus of the cor
poration, subject to the claims of creditors and policy holders_ 'This agree
ment, however, is entirely extra legal. so far as the relation of the corporation 
to the state is concerned. If an insurance company might act at all under section 
8700 it would have the power simply to present to its stockholders a part of 
their paid up capital, so long only a-;; actual creditors were not prejudicect. Th" 
intent of the insurance law on the 0ther hand is, not only that creditor!' baY
ing actual claims, shall be secured, but that policy holders, the claims of whom 
are .merely conting.:nt, shall also be secured. 

4. The legislative history of section !1700 clearly discloses that when it wa·ti 
first passed it was not intended to apply to any Jdnd of an insuranee company 
(65 0. L. 51). Since the passage of this act the section has not beon amended 
except in process of codification, i1rsofar as any such amendment affects the 
question at hand. The principle of statutory construction is that verbal ehanges 
made in process of codification ar2 not deemed to have been made with intent 
to change the meaning of a statute. Therefore, section 8700 is t·o be construerl 
now in the light of the express language used at the time of its original enact
mEnt, which was in part as follows: 

"Any * * * company, e.7Tepting iusurw1re companies. now ex
isting or hereafter organized under auy law of the state of Ohio, may 
reduce its capital stock in the manner hereafter mentioned." * * ,. 

This last consideration alone is sufficient upon which to base an oviliion 
that a domestic fire insurance company bas no right to reduce it.,; capital sloe!\. 

347. 

I herewith return th2 certificate of rerluction in que-stion. 
Vflry truly yours. 

TDIUTHY S. HoG.\l'l', 
Attorney General. 

FRATRRNAL ASSOCIATION-COl\IPLIANCE WITH MUTUAL BENEFIT IN
SURANCE PROVISIONS-EXCEPTIONS THERETO. 

A fraternal m·cler havin.q JlOtcer to J'eJula aiel or assistance to its mem !Jers but 
lacking the potcer to issue insn"ance cerlifirates. is 1rithin thr; e.rception pro-
1'iclecl for in section 29 of the act of June 19, 1911 (102 0. L. 533), ancl such com
pany need not be inconJOratecl by thr filing of articles ot incorporation with t111: 
superintemlent of insurance. 

The averm.ent that a sodety is organized for the benefit of its memllers by 
aicling them in sickness. (/istress aurl dmth is an al•surclity which should be 
amenclecl. 

CoLL.IIIn:s. Omo, September 7, 1911. 

Hox. CHAHLEs H. GHA\'ES. Secretary of State. Columbus. Ohio. 
DEAH SIH:-Your letter of September 1st. enclosing proposed articles of in

corporation of the Independent Ordu- of Rangers, ann requesting my opinion as 
to your duty to file s11ch articles in the form in which they arc presented to 
you, and as to the proper fee for filing the same, if they should he filed at all, 
is received. 

The articles seek to form a corporation, not for profit, for the following 
purpose: 
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"Conducting and operating a voluntary fraternal association, not 
for profit, having a repnsentative form of goYernment, to IJe organized 
and conducted solely for the mutual IJenefit of its members, and having 
a supreme governing or legislative body and subordinate lodges into 
which members are elected and initiated or admitted in accordance with 
its constitution, laws, rules, regulations and prescribed ritualistic cere
monies, which subordinate lodges must meet in regular session at 
least once during tach month, with power and authority to render aid 
and assistance to its members in distress, sickness and neath; pro
vided, however, that neither the supreme governing body nor any sub
ordinate lodge shall issue an insurance certificate." 
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The act of June 19, 1911 (102 0. L. 533), applies to and governs the organi
zation of fraternal benefit societies, so-called, and probably repeals by implica
tion sections 9462 to 9509, General Code, which said sections formerly applied 
to and governed the subject-matter. 

Section 1 of said act provides in effect that any corporation without capital 
stocl,, organized for the mutual benefit of its members and their beneficiaries, 
and not for profit, and having a lodge system with ritualistic form of worl•, and 
which shall Ip.ake provisions for the payment of benefits in accordance with sec
tion 5 of the same act, shall be dEemed to be a fraternal benefit sociP.ty. 

Sections 2 and 3 of said act define the phrase "lodge system" and_ "repre
sentative form of government'' as usEd throughout the act and in section 1. 

Section 4 provides that: 

"Except as herein provided, such societies shall be governed by 
this act, and shall be exempt from all provisions of the insurance laws 
of this state, * * *" 

Section 5 of the act provides that: 

"Every society transacting business under this act shall provide for 
the payment of death benefits." 

And prescribes in detail the manner of exercising this power. 

Section 6 prescribes who shall be the beneficiary, and by inference provides 
that each member shall have issued to him a certificate entitling such beneficiary 
to such benefits. 

Section 8 further provides for the form of such certificate. 
Sections 9, 10 and 11 govern the fiscal management of fraternal benefit so

cieties. 
Section 12, which is particularly to be considered in connection with your 

question, provides for the organization of fraternal benefit societies in the fol
lowing language: 

"Seven or more persons, citizens of the United States, and a ma
jority of whom are citizens of this state, who desire to form a fraternal 
benefit society, as defined by this act, may make and sign lgiving their 
addresses) and acknowledge before some officer competent to take 
acknowledgment of deeds, articles of incorporation, in which shall be 
stated: 

"1st. The proposed corporate name of the society. * • ~ 

8-A. G. 
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"2d. The purpose for which it is 'formed * and the morle 
in which its corporate powers are to be exercised. 

3d. The names, resid, nces and official ti ties of all the officers, trus
tees, directors or other persons who are to have and exercise the gen
eral control and management of the affairs and funds of the socLty 
for the first year. " * * 

"Such articles of incorporation '' shall be filed with the 
superintendent of insurance"' * 

Section 29 of the act provides in part as follows: 

"Nothin-g contained in this act shall be construEd to effect or apply 
to grand or subordinate lodges of Masons, Odd Fellows or Knights of 
l'ythias ':' * * and the .Junior Order of United Amerii'an ::\fechanics 

'' or the National Council Daughters of America Benefit Depart-
ment, or societies which limit their mEmbership to any one hazardous 
OPPupation, nor to similar societies 1chich rlo not issue insurance cc1·
t i{icates"' T * '' 

Section 8623, General Code, provirles that: 
"Exc~pt for carrying on professional business a corporation may be 

formed for any purpose for which natural persons may lawfully asso
ciate themselves." 

The corporation propof>ed to be formed through the filing of the articles 
proffered to you is not given the power to issue insurance certificates. It 
or its subordinate lodges are given power to rentler aid or assistance to its mem
bers. Lacl\ing the power to issue certificat:s and being a fraternal order, the 
association, in my opinion, is a "similar society which does not issue insurance 
certificates" within the meaning of section 89 of the act above quoted. That 
being the case th~ remaining 11rovisions of the act, some of which are also 
quoted in this opinion, do not apply to tnis proposed order, and therefore it 
need not be incorporated by the filing of the articles of incorporation with the 
superintendent of insuranc<>. 

Said section 29 implicitly recognizes the lawful existence of fraternal ord<:rs 
other than fraternal benefit societies within the meaning of the act, I !mow of 
no reason. why the formation of such fraternal order should be d<>emed other 
than a purpose for which person!> lawfully may associate themselves, within the 
meaning of section 8623, General Code. That is to say, I believe that a fraternal 
order othn than a fraternal benefit society may lawfully be incorporated under 
the general laws of the state as a corporation not for profit by filing articles 
of incorporation with the secretary of state. In general then, the procedure 
adopted by the incorporators of this proposed fraternal order is legal. I doubt, 
however, whether you ought to file the particular articles offered to you for 
that purpose unless the word "death" is eliminated therefrom or tlii' last phrase 
in which it is found is amplified and is less ambiguous than in its present form. 
The purpose clause of the corporation provides that the association or its sub
ordinate lodges (it is not Exactly clear as to which is meant) shall have the 
power and authority to rende1· aid and assistance to its members in distress, 
sirlmess and death. It is also provided that the association shall be a "volun
tary fraternal association * " * to be organized and conducted <;olely for 
the mutual bEnefit of its members." These two phrases read together lead to 
an absurdity. Strictly speaking they mean that the association is organized for 
the benefit of its members and may render them aid and assistance in death. 
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The dmftsman of the articles probably intentl~d that the association shouhl 
have the power to render financial or other absistance to the !amilies of the 
members after the death of the m~mher. I have lleen unable to imagine any 
aid or assistance which an assoC'iation of this sort might render to an individual 
member after his death. The purpose clause is therefore ambiguous and uncer· 
tain in its pr<sent form and should be amended. If it is amplilied by includi~g 
language authorizing- the rendition of aid and assistance to the members of 
families of members it must not be filed in your department unless thE: Ian· 
guage chosen clearly negativts the idea of fraternal insurance as defined in the 
act above quoted. Whatever business the association does it must not be author· 
ized to enter into a contract with its members substantially amounting to in· 
surance, as this would violate the fmt~rnal benefit act; that is to say, if the 
proposed articles authorize the writing of insurance contracts then the order 
must be incorporatecl in the manner prescribed in the fraternal ben:fit society 
art. 

Assuming that the articles of inc:orporation will be corrected in the man· 
ner suggested and again offered to you for filing, I b:g to advise, in answer to 

your second question, that in my opinion the sum of $25.00 is the proper fee for 
filing such articles as these. Section 176, General Code, paragraph 4, provides 
that: 

"For the filing of articles of incorporation of a mutual life insur
ance corporation having no capital stock, or of other mutual corpora
tions not organb:ed strictly for benevolent or charitable purposes and 
having no capital stock the secretary of state shall charge and collect 
a fee of $25.00, "except as hereinafter provided.'' 

The exception refers to certain societies and associations enumerated in 
paragraph 5 of the section, and being soci~ ties and associations composPd ex· 
elusively of any class of mechaniPH, express, telegraph, railroad or other em· 
ployes, and formed exclusively for the mutual protection and relief of memb2rs 
thereof and their families, anfl for the filing of which articles of incorporation 
the secretary of state is to charge and collect a fee of $2.00. The proposed cor· 
poration is clearly a mutual corporation. Furthermore, it is dearly not organ· 
izecl strictly for benevolent or charita!Jle purposes; on the -contrary it is formed 
exclusively for the mutual b€nefit of its members. It is not such a corporation 
as is described in the last part of paragraph 5 of section 176. Therefore. the 
matter of the fee for filing such articles of incorporation is governed by para· 
graph 4 of section 17fi, and said fep is $25.00. 

Yours very truly, 

A 359. 

TDlO'fliY S. HOGAN, 

Attorney General. 

CERTIFICATE OF A:\IEND:\IENT 'fO ARTICLES OF INCORPORATION OF 
THE AMERICAN MULTIGRAPH CO:\I:PANY-PREFERRED STOCK. 

Tile certificate of amendment to the articles of inr·orporation of tl1e Amer
ican Jiultigraph Company are leaal aufl should lie {ilerl. 

T.'nfler section 86G8 the holclers of ]Jrf'ferrerl stnrlc may be given the right 
to ref'eire rlit'iflenfls of more tllflJ• f'i{lht per f·f'nt. in the aggregate. Jll'ot•icled that 
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not more than eight per cent. of such di-videndg shall l1e i11 preference In all 
other stockholders. They ma11. therefore. be entitlecl. to aggregate div·idends of 
eleren per cent .. seve11 per cent. of which shall be J)reterrecl. 

Cor.t;~IHVS. Onw, September 14, 1911. 

Hox. CHARLEs H. GnAn:s, Secretary of State. Columbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 29th, en· 

closing proposed amendment to the articles of incorporation of the American 
Multigraph Company, and requesting my opinion as to the legality of the 
same. 

The certificate of amendment is in form a substitution of an entirely new 
fourth article for the corresponding article of the original articles of incorpora· 
t.ion, which said article stated the amount of the authorized capital stock of the 
corporation and the number of shares into which it was divided, and the par 
value thereof. The question was at once raised in my· mind as to the propriety 
of the procedure adopted by the corporation in view of that provision of Rection 
8719, General Code, which is as follows: 

"The capital stock of a corporation shall not he increased or rJi. 
minished * * * by amendment." 

However, by examination of the original articles of incorporation of the 
company together with several increases and reductions of capital stock filed in 
your office by the corporation, I have ascertained that the amount of the author· 
ized capital stock, the portion thereof which is preferred stock, the par value of 
the shares and their number are all the same in the amended articles as what 
the corporation was entitled to have under such certificate of reduction filed by 
it, being the last change in its capital Rtocl,. (Certificate of reduction filf',] May 
20, 1910.) 

The only change then that has been made in the articles of incorporation 
of the CQmpany consists of the minutely detailed provisions of amended article 
fourth concerning the dividends payable to the holders of preferred stock, the 
right of the company to redeem such stock, the obligation of the company to 
maintain a surplus for the payment of dividends upon preferred stock and the 
voting powers of holders of preferred stock, etc. 'These provisions are too 
lengthy to be quoted herein. I have examined them carefully and find ample 
authority for each specific provision thereof in the following sections of the 
General Code: 

Section 86.68: 

"When the capital stock is to be both common and preferred, it may 
be provided in the articles of incorporation that the holders of the pre· 
ferred stock shall be entitled to yearly dividends of not more than eight 
per cent., payable quarterly, half yearly, or yearly out of the surplus 
profits of the company each year in preference to all other stockholders. 
Such dividends also may he made cumulative." 

Section 8669: 

"A corporation issuing both common and preferred stock may create 
designations, preferences and voting powers, or restrictions or qualifica· 
tions thereof, in the certificate of incorporation, and if desired, pre-
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ferred stock may he made subject to r<demption at not lPss than par, 
at a fixed time and price, to be expressed in the stock certificates there
of." 

Section 8670: 

··upon the insolvency of the corporation no holder of preferred 
stock shall be liable for its debts until after the remedy against the 
common stockholders upon their liability, as provided by law, has been 
exhausted, and then only for such amount as remains unpaid. Such 
liability in no event shall exceed that fixed by law for the common stock 
of such corporation." 

Section 8671: 

"On the insolvency or dissolution of the corporation, the holders 
of preferred stock shall be entitled to receive from the assets rentaining 
after paying its liabiliti(s, the full payment of its par value, before 
anything is paid t{) the common stock." 
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I may add that the question as to whether under section 8668 the holders 
of preferred stock may be given the right to receive dividends of more than 
eight per cent. in the aggregate, provided that not more than eight per cent. 
of such dividends shall l.Je in preference to all other stockholders has been b:
fore this department on more than one occasion. The ruling of the department 
has be::n that such a provision is lawful, and I have concurred in that ruling. 

I am of the opinion, therefore, that the provision of the certificate of amend
ment to the general effect that the holders of preferred stocl' shall be entitled 
to aggregate dividends of eleven per cent., seven per cent. of which shall he pre· 
ferred, is legal unde~ section 8668. 

The remaining provisions of the certificate of amendment are all justifiable 
in my opinion as "designations, preferences, voting powers, restrictions and 
qualifications" within the meaning of section 8669, and in particular the pro
vision as to the retirement of preferred stock is proper under the latter portion 
of that section. Inasmuch as no increase or diminution of capital stock of the 
corporation has been made, and· inasmuch as in my opinion the remainder of 
article fourth constitutes matter "which lawfully might have been provided for 
originally in sttch articles" in the meaning of section 8719, and inasmuch also 
as the certificate evidences full compliance with sections 8720 and 8721. Gen
eral Code, which provides proceedings by which amendments may be effected, 
I am of the opinion that it is your duty to file and record the certificate of 
amendment of the American :\lultigraph Company which I return herewith. 

Yours very truly, 
'fDIOTIIY s. HOG.\X, 

Attorney General. 
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362. 

USURPING EXECUTIVE COl\1MlTTEE:-APPOINTi\1ENTS TO FILL VACANCY 
RECOMMENDED BY T'.VO COi\'Il\UTTEES, EACH CLAD1lNG TO BE THE 
DULY AUTHORIZED COMMITTEE-DUTY OF STATE CENTRAL COM
MITTEE AND OF SECRETARY OF STATE. 

Where two pres1tmptive cxecntive commitlees each claim.ing to be the duly 
authorized committee of their party, recommcn1l a cancliclate to1· a.ppointment to 
a vacancy in the boanl of !leputy state supervisoTs of elections. the quP.stion as 
to which committee is to be Tecognize(l must be left to the state central com
mittee. 

CoLU)JUL:S, Omo, September 15, 1!'!1 l. 

Hox. CHARLES H. GuAYEs, SecTetary of State, Golttmbus, Ohio. 
DEAlt S1u:-You have requested my opinion as to the proper solution ot' a 

problem which has arisen in your department with reference to the appoint
ment of a Republican member of the board of deputy state supervisors of elec
tions for a certain county, caused by the rival recommendations of two commit
tees, each purporting to be the rightful Republican executiYe committee for 
that county. 

An abridged statement of facts, so far as pertinent to the question, are 
these: 

"On May 21, 1910, the Republican central committee of Jackson 
county elected an executive committee for that county, which committee 
was officially recognized by the Republican state central committee. 

"On July 8, 1911, the Republican central committee of .Jackson 
county passed a resolution purportin~ to dissolve the existing executive 
committee of Jackson county anrJ electzcl a new executive committee in 
its stead. 

"Executive committee No. l, elected May 21, 1910, and executive 
committee No. 2. elected .July 8, 1911, han each recommended a candi
date for appointment to the vacancy in the boarrl of deputy state super- 0 

visors of elections for Jackson county, and the question arises as lo 
which recommenrtation is to be followed, if either, by the seC'retary ot' 
state in making the appointment, or if neithe1· is to be follower!, then, 
as to what is the proper procedure under the existing circumstances." 

Section 4807 of the General Code provides as follows: 

"If, within five days after such vacancy occurs in the mP-mbership 
of a board of deputy state supervisors, the executive committee of the 
party entitled to the appointment to fill such vacancy .r.~rommends a 
qualified person to the state SU])ervisor, he shall appoint such person 
to fill such vacancy for the unexpired tern1. Tf no such recommenda
tion is made, the state sup~rvisor shall mal{e the appointment as pro
vided in this chapter." 

Under this section, if a qualified person is recommended fo1· the appoint
ment to the board of deputy state supervisors of elections within the proper 
time, by the proper committee, then the secretary of state must appoint that 
person. He has no discretion. In the present instance there is no question 
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raised as to the qualification of the person or per~ons, or us to tlw 1 im"; th' 
doubtful proposition is as to which is tlie executive cornmittn·. A!l•l ho\\' i~ thiH 
to be determinEd? Is the matter of the determination to r!P\'OIVP upon the ,:e,·· 
retary of state, or must we look for statutory direetion in thi~ c·ontingenc·y'? 

Section 4808 of the General Code provides the answer. StH'h section reads: 

"\Vhen recomm~ndations are made to the state snpPrvisor for ap· 
]JOintment to new terms or to fill vacancies in the offi[•e of f\Pputy stall' 
supervisor by more than one committee, eaeh !'laimin~ to he the rightfnl 
executive committee of a political party entitlerl to recommend qualified 
persons for appointment on snch board, ·s•tch state supervisor, before 
making any such appointment. shall notif\' thP ch,lirman of thP statn 
central committee of the political party entitled to sur·h appointment, 
and he shall r~cognize that committee as the rightful exPeuth·e C'Oitln>it
tee whicli such state central committee shall !'ertil'y to he the rightfnl 
eommittee of such party. If sueh eommittee fails to makC' stlf'h eertifi~·.1· 

tion for ten days from the giving of sneh notice, the -;tat · ~I!JWrvisor 
shall determine which of such disputing bodies or committees is the 
rightful committee of such party anr! shall malte the appointment as pro· 
vided in this chapter." 

The statute statEs specifically and unequivocally, 

"'When recommendations are made by more than otHl committee, 
each claiming to be the rightful executive committee * ''' " <;neh 
state sup' rvisor before making any snch appointment, shall notify the 
ehairman of the state central committee of tlJe politiral pHty entitlecl 
to sueh appointment, and he shall recogni~e that committee as the ri!:!;ht
ful executive committee which such st.lte central committee slull C'Crtify 
to be the rightful committee of such party.' 

The statute is mandatory. N'o discretion i:; left tu the Heeretary or st:ttc·. 
The moment the condition spedfi;d in the statute l'xi;;ts, ht> must rlo one thing, 
and only one; he must notify the chairman of the state ('Pntral eommittPe of 
the party and abide by the decision of that committee, as to whic·h is the right· 
ful exEcutive committep entitled to n.ake the reeomnwnclation. As to the foun
dation· upon which the respective committees basfe their claims, or as to the 
sufficiency or propriety of these claims, he has no c·onc·ern. 

The objection that as there can b" only one ri'l'htful exeeutive <·onmlitt<'e, 
therefore, one proper recommendation, and, therefore, no nece<;sily fot· a rPfer
ence to th,J state eentral committee for the purpose of decidin~ between the C'On· 
flicting claims of the self-styled executive eommittee;;, has no foree, for two 
reasons: First. because the wording of the statute is, not "the rightful C'om
mittee," but "committee claiming to be the rightful executive c·ommittee;" ancl 
second, because there is no way provided by which tlw merits of the respective! 
claims of the respective executin committee can he tested. 

To hold otherwise would be to plaee the power of arbitrary rleclarat1on in 
the hands of the secretary of state. 

Other apparent objcetions might he urged, sueh .a.'i the one that the primary 
election enactments are rendered nugatory ;;o far as is helrl operativl', but 
upon examination none of these objections will he found to stand the t~st or 
vroper legal interpr£tation or sound logical analysis. while on the other hatH! 
the conC'Iusion, irresistibly foreed upon us hy a reading of the statute, fin•ls sup
port and confirmation in the unvarying ]JO!ir·y of the legislature ancl com t:' of 
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this state in leaving to the respective political parties the settl<'!ment of their 
own disputes and the control and management of their own internal affairs. 

Therefore, my ruling is that the situation here presented is one in which 
the secretary of state should leave the determination as to which is the right
ful Republican executive committee of Jackson county to the state cEntral com
mittee of that party. 

Very truly yours, 

371. 

TIMOTHY S. HOGAN, 
Attorney General. 

NpTICES OF" ASSESSMENT AGAINST THE STATE FOR SEWER IMPROVE· 
MENTS-SECRETARY OF STATE NOT REQUIRED TO ACKNOWLEDGE 
SAME. 

As there is no manner provided by law tor the service of summons in civil 
cases except as provided in enabling acts, the secretary of state is not reqnired 
to acknowledge service of notice of a proposed sewer as.~essment. 

CoLu:~mus, OHJO, September 16, 1911. 

HoN. CHARLES H. GRAYES, Secretary o{ State, Columbus, Ohio. 
DEAR Sm:-1 beg to acknowledge receipt of your communication of the 17th 

inst., wherein you ask whether it would be proper to comply with letter of R. 
Y. McCray, city clerk of Cleveland, Ohio, requesting you to "sign acknowledg-
ment on back of second notice inclosed." 

Said notice being directed to "the state of Ohio" and giving notice of a pro
posed sewer improvement and assessment to the "owner of each parcel of prop
erty to be assessed for said sewer as shown by names appearing upon the tax 
duplicate, who are residents of the county of Cuyahoga." 

Under the statutes such notices are to be served "in the manner provided 
by law for the service of summons in civil cases." (Section 3818, G. C.) 

Since generally the state cannot be sued without an enabling act which 
usually provides upon whom service is to be made, and since section 194 of the 
General Code permitting certain suits for fees paid to the secretary of state 
under protest, provides for service of process upon the attorney general who 
shall represent the state, and as there does not seem to be any statutory pro
vision rquiring service of summons on the secretary of state in matters wherein 
the state of Ohio is a party defendant, I am of opinion, therefore, that you are 
not called upon to sign an acknowledgment of service of the notice concerning 
which you make inquiry. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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381. 

No:\IJNATION AND ELECTION-CANDIDATES-:\IUNICIPAL COURT OF 
CLEVELAND, OHIO. 

Where there is an act tchich is general in its terms and applir-aiJie to a mul
titude of subjects and another act is passed tcitlt regard to one of the particular 
subjects and making sper:ial an'l di(fere11t ]Jrovisions therefor, the latter aet 
should be construed as an exception to the general act zutless its terms 11rovide 
otherwise. 

Under this rule of constntctzon, the act relating to the election of eancli 
elates to the 7tw.nicipal court of Clevclanrl is ex<:lusirc and its terms protoirle the 
only possible means of nomination anrl election of it.~ officials provirlerl for 
therein. 

Corx~•m·;;, Ouw, September 20, 1911. 

Ho:-.-. CHAHLES H. GH.\I"EH. Nel'l"etary of Ntate, Columbus, Oltio. 
DEAR SIR:-Your verbal inquiry as to whether or not section 5 of the act 

passed May 10, 1911 (102 0. L., page 155), is exclusive, has received th? most 
careful consideration of this department. Said section 5 of the act aforesaid is 
as follows: 

"The judges of the municipal court including the chief justice shall 
bz nominated by direet vote, unleRs the city controllin" committee of 
any party shall, by a majority vote, at lf'ast forty days before the time 
fixed by law for a primary, direct its candidates for said positions to 
be nominated by delegate conventions, the delegates to which shall be 
Uected at the primary, in which case they shall he nominated. And 
they shall be elected by the electors of the city of CleYelaml. The first 
election of said judges shall ue held at the regular munid]Jal el<dion of 
1911, at which time three jurlges shall be elected for two years and three 
judges and the chief justice for four year:;. AL the reg-ular munieipal 
election next preceding the expiration of the term of otlke of each 
judge a successor shall be elected for a term of four years. The term 
of office of each judge shall commence on the first day of .January next 
after his election and he shall hold office unti I his t;ucc~ ssor is elected 
and qualified." 

My answer to your inquiry is in the affirmative. It iR argued by some in 
Cleveland, I am informed, that section 5 of the act aforesaid is not exclusi 1·e 
with reference to the nomination of judges of the municipal court of Cleve
land, but that the nominations for said judges may be made hy petition under 
favor of section 4996 of the General Code. 

I have at hand the brief of Hon. Newton D. Baker, city solicitor of Cleve
land, a very able and distinguished lawyer, addressed to E. \V. Horn, clerk of 
the board of deputy state supe1·visors and inspectors of elections, wherein the 
view is advanced that an alternative method of nomination is ]Jroviderl because 
section 4996 of the General CodP has not been repealer!. It is urged by ~I r. 
Baker that the language of the seclions of the General Cod!', to-,,·it, 499G et 
seq., is universal and that the principle of construction applying is that the 
language should be given full efftct, unless thf're is some unnecessary incon
sistency between it and some other E<tatute. 

:\1r. Baker further ad1·ances the idea that no such inconsistency seems to 
exist, and he is, therefore, of the opinion that independent candidates securing 
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the requisite number of signatures to their petitions and otherwise complying 
with the requirements of the statutes regulating nominations by petition are 
entitlfd to have their names on the ballot. 

I subscribe entirely to the }Jrinciple of construction that he announces, hut 
l am not able to concur in his conclusion that no inconsistency exists between 
section 4996 of the General Code and section 5 of the act under considera
tion. 

I might first revert to sections 4H49 et seq., of t.he General Code, which pro
vides how candidates for publiC' office are to he nominat.::d. These section!; 
recognize what might be called "the primary method of making nominations." 

Section 4950 of the General Code provides as follows: 

"Nothing in this chapter shall rejJeal the provisions of law relating 
to the nomination of candidates for office by nomi_nation papers, and no 
elector shall be disqualified from signing a petition for such nomination 
of candidates for oflice hy nomination papers, !Jecause such elector voterl. 
at a primary provided for herein to nominate candidates Lo he voted 
for at the same electi6h or because such elector signed nomination 
papers for such primary." 

Section 4996 of the General Corle provides: 

"Nominations o"f candidates for any county, township, munic:ipal or 
ward office may be made by nomination papErs, signed in the aggregate 
for each candidate by not less than three hundred qualified eler:tors of 
the county or fifty electors of the city or twenty-five electors of th2 
township, ward or village, respectively. In co•wties containing annual 
registration cities, such nomination papers shall be signed by peti
tioners not lEss in number than one for each fifty persons who voted at 
the next precefling general election in such county.'" 

The sections which I have just fJUOted are to he found in Chapter G, Title 
14, Part I. 

Section 4992 of the GenEral Corle, found unrlet· Chapter 7, of the said title, 
provides as follows: 

"Except as provided by the prececling chapter of this title, nomina
tions of candidates for public o11lce may be made as herein provided hy 
a convention, caucus, meeting of qualified electors, primary election by 
such electors or central or executive committee representing a political 
party, which at the nExt preceding November election for state officers 
polled at least one per cent. of the entire vote cast in the state. One 
nomination may be made for each office to be filled at> the following 
election, and when not invaliclated or withdrawn, the names of the can
didates so nominated shall he printed on the ballot. '!'he nominations 
so made to be valid must be filed as hereinafter provided." 

From the foregoing it will appear that there are three different methods of 
making nominations under the general statutes for municipal officers. 

Summarizing from the statutes before quoted, these three methods are: 
1. Compulsory primary. where the party polled at least one pflr C:(·nt. of the 

entire vote cast therein in the municipality. 
2. Nominations by petition. 
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3. X om iuatiou of camlillate by convention. caucus. eft· .• which is a privilege 
accorded to a party polling more than one per cent. of the total vote cast in 
the state at the last election and less than ten per cent. of that cast in the 
municipality. 

Now, the question to be considered is whether section 5 of the act uud•,r 
consideration may be harmonized with either of the statutes quoted, or the 
methods therEin provided for, or with the scheme denoted by either of the 
three methods. 

To start with, section 4950 of the General Code has no effect or control over 
section 3 of the act aforesaid, because section 3 of the act aforEsaid is not ern
braced in Chapter G and has no place thereunder, it being a special statute in 
relation to the city of Cleveland. 

Now, the sections that I have quoted provide for, as aforesaid, three methods 
of nomination: (a) direct primary, (b) nomination by petition, (c) nomina
tion by convention, caucus, etc., where the party at the next preceding Novem
ber election for state officers polled at lmst one per cent. of the entire vote cast 
in the stale. 

It will be noted that the last does not provide for nomination by petition. 
Now, then, secti~:m 5 of the act aforesaid provides that judges shall be nom

inated by direct vote, unless the city controlling committee of aP..y party shall, 
by a majority vote, at least forty days before the time fixed by law for a 
primary, dirEct its candidates for said positions to be nominated by delegate 
~onventions. It will be seen that two methods are provided in section fi: (a) 
direct vote, (b) nomination by delegate conventions. It will appear clear that 
section 5, insofar as it provides for nomination by a delegate convention, is 
clearly in conflict with each of the foregoing. and said section 5, so far as it 
provides for a delegate convention, provides a method entirely different from 
each of the three sections aforesaid. 

The intent of the legislature in the aet of i\lay 10, 1911 (102 0. L. HiS). b 
further shown by section 29 thereof. providing for the election of a clerk. Said 
section 2!1 is in part as follows: 

"At the municipal election of 1911 and every four years thereafter, 
there shall be nominated and elected a clerk of lhe municipal c-ourt in 
the same manner as other municipal officers are nominated and 
elected." * . " * 

It will be noted that it is provided therein that the clerk of the municipal 
court shall be. nominated and elected in the same manner as other municipal 
officers are nominated and elected. It, therefore, appears that the clerk may be 
nom inatetl by that one of the three general methods above described which is 
appropriate in a particular case, and cannot /Je nominated in the r.tanuer pro
vided in section 5. 

This appears as one of the first rPasons why section 3 is exclusive, but there 
is another reason that we think is controlling, and that is the inconsistPncy of 
section 5 with either of the other three methods hereinbefore pointed out. Lewis 
Sutherland on "Statutory Construction," section 346, lays down this doctrine: 
(I shall quote the entire section.) 

"Sec. :~46. PARTIAL CONFLICT RESOLVED IXTO AN EXCEP
TION. The Jaw will not allow the revocation or alteration of a statute 
by construction when the words may have their prop:er operation with
out it. But, in the nature of things, contradictions cannot stand to
gether. "'here there is an act or provision which is general, and ap· 
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plicable actually or potentially to a ·multitude of subjects, and there is 
also another act or provision which is particular and applicable to one 
of these subjects, and inconsistent with the general act, they are not 
necessarily so inconsistent that both cannot stand, though contained in 
the same act, or though the general law were an independent enact
ment. The general act would operate according to its terms on all the · 
subjects embraced therein, except the particular one which is the sub
ject of the special act. That would be deemed an exception, unless the 
terms of the later general law manifested an intention to exclude the 
exception. If the general and special provisions are in the same act, or 
passed on the same day in separate acts, or at the same session of the 
legislature, the presumption is strongEr that both are intended to oper
ate. In adjusting the general provisions in a general act to the par
ticular provisions of a special act, considerations of reason and justice, 
and the universal analogy of such provisions in similar acts, are proper 
to be borne in mind, and ought to have much weight and force. A local 
act provided that the auditor of a pm·ticztlar county should Tec:eive an 
annual salaTy of $700 in full tor his official serviees. On the following 
day a geneml act was passed im1JOSing adclitional anties on auditoTs; 
and it pTovided a com1Jensation by a peTcentage on ceTtain tuncls. It was 
held that these were to be constTuecl as one act, and that the first act 
exclusively controllecl as to the pm·ticulaT county. A general act made 
the term of revenue commissioners four years; by another act, passed 
the same day, the chartEr of a particular city was amended so as to 
make the official term of its revenue commissioners two years; it was_ 
held that this amendment made a special exception to the gen~ral rule. 
If an act in one session authorizes a corporation to sell a particular 
piece of land, and in another prohibits it from selling any land, the first 
section is not repealed, but--will be treated as creating an exception. An 
absolute direction in one section to set off for a widow and children the 
decedent's homestead, free from all his debts, though absolute in terms. 
was held qualifiEd by a subsequent section, which in terms embraced 
such homestead, subjecting it to debts contraeted prior to the passagP. 
of the act." 

The principles enunciated in the foregoing not only clearly apply, but the 
examples given fit the case under consideration exactly. The following from 
"Black on Interpretation of Laws" is, we think, to use a popular but expressive
phrase, "on all fours" wit!l the present consideration. At page 117. he says: 

"A local statute, enacted for a particular municipality, for r<asons 
satisfactory to the legislature, is intended to be exceptional anrl for the 
benefit of such municipality." * * * 

It might be observed in a general way that the act found in 102 0. J.,., page 
155, is an amendment to an act providing for and establishing a municipal court 
in the city of Cleveland, passed May 10, 1910. ·The act not only provided for 
the method of nomination of a court, but the same act provided for the creation 
of the very court itself. It specified in considerable detail all the provisions in 
relation to the creation, jurisdiction, nominations and election of a court and 
all of its officers. It is ~.rell known that for the past few years there bas been 
before the legislature almost constantly proposed Jaws in reference to the 
primaries, delegate conventions, nominations by petition, nominations by con
yention, caucus and otherwise, and in the face of all of the proposed laws, to-
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gether with a great many acts that were passed on this subject, il is hard to 
conceive how any other meaning was intended by the legislature than that ex
pressly stat~d in se1•tion f>, so that, aside from the rules of construction which 
are controlling, there is no reason to believe in a given case that the Iegisla· 
lure had in mind any exeeption to what is contained in said section 5. Further, 
a review of all th~ election statutes will disclose, I think Witl\out exception, 
that the legislature in reference to the method of nomination and P.lection has 
taken pains in each instance to make an expression as to whether an exception 
was intended, or otherwise. 

!<,or the foregoing reasons, while desirous of honoring the widest interpreta
tion to the statutes in reference to nominations of candidates, I am constrained 
to hold that section 5 is exclusive and provides the only method for nominating 
r·andidates for thP municipal court of Cleveland. 

Very truly yours, 
TD!OTHY 8. HOGA:>;, 

Attorney Genetal. 

Cor.c~Inus, Orrm, September 22, l!Jll. 

Ho:x. CHAHLES H. GH.\\'ES, Secretary of State, Columbus, Ohio. 
Dt;AH SIIt:-l beg to acknowledge receipt of your letter of September 20th, 

enclosing a letter from T. L. Gifford, attorney-at-law, and proposed substitute 
purpose clause of the articles of incorporation of the Independent Order of 
Rangers, as to the original of whieh l recently rendered you an opinion. 

The proposed substitute purpose clause is as follows: 

··For the purpose or' conducting and operating a voluntary fraternal 
secret society, not for profit, having a representative form of govern
ment, and having a supreme governing, or legislative body, and sub
ordinate lodges into which members shall be elected and initiated, or 
admitted, and which shall be conducted in accordance with tile constitu
tion, laws, rules, regulations and prescribed ritualistic ceremonies 
adopted by the supr.:me govemlng, or legislative body; provided, how
ever, that neither the supreme governing body nor any subordinate 
lodge shall have any right or authority to issue any insurance certificate 
or enter into any insurance contract with any of its members.'' 

Upon consideration thereof I am of the opinion that the same is in all re
spects legal and that a corporation formed for this purpose would be a '·secret 
society" within the meaning of paragraph 5 of szction 176 of the Cleneral Code, 
and in no sense a "mutual corporation" within the mP.aning of paragraph 4 of 
that section. 

With respect to other matters referred to in my former opinion I bt>g to 
advise that the proposed substitut? is similar to the original draft. 

1 therefore advise that you may lawfully receive and file articles of incor
poration of the association referred to when presented to you, embodying the 
purpose clause aforesaid, and that the fee chargeable for filing the same woul<l 
hP two dollars. 

Very truly yours, 
TDTOTIIY 8. HOGAX, 

Attorney General. 
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459. 

CERTIFICATE OF AMENDMENT TO THE ARTICLES OF INCORPORATION 
OF THE REPUBLIC ACCIDENT INSURANCE C0:\1PANY-INCREA8E OF 
PAR VALUE OJ<' SHARES. 

A corporation ·cannot increase the par ·value of its shares by amendment to 
' its articles of incorporation. 

CoLU"Juus, Omo, November 10, 1911. 

Hox. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 
DEAR S1n:-I beg_ to acknowledge 1·eceipt of Y!lUr letter of November 3d, 

transmitting the proposed certificate of _amendmEnt to the articles of incorpora· 
tion of the Republic Accident Insurance Company, and requesting my opinion 
as to the right of the company to amend its arti<:les of incorporation in the 
manner therein set forth. The copy of the amendment set forth in the cer
tificate is as follows: 

"Resolved, That the articles of incorporation of the Republic Acci· 
dent Insurance Company be and the same are hereby amended, so as to 
change the corporate name from the Republic Accident Insnmnre Com
pany to the Republic Casualty Company, and so as to change the capital 
stock from one hundred thousand dollars ($100,000.00) divided into one 
thousand ( 1,000) shares of. one hundred ( $100.00) dollars each, to one 
hundred thousand dollars ($100,000.00) divided into ten thousand ($10,· 
000) shares of ten dollars ($10.00) each." 

Insurance companies are not given express power to amend their articles 
of incorporation but may exercise this power, of course, under the general law, 
section 8719. This section of the General Code provides as follows: 

"A corporation organized under the general corporation laws of the 
state, may amend its articles of incorporation as follows: 

1. So as to change its corpora.te name. but not to one already ap· 
propriated, or to one likely to mislead the public. 

2. So as to change the place where it is to be located, or its prin· 
cipal business transacted. 

3. So as to modify, enlarge or diminish the objects or purpose for 
which it was formed. 

4. So as to add to them anything omitted from, or which lawfully 
might have been provided for originally, in such articles. But the cap· 
ita! stock of a corporation shall not be increased or diminished, by such 
amendment, nor the purpose of its original organization substantially 
changed." 

While this section does not expressly prohibit a change in the capital stock 
by amendment, yet the effect is the same, because section 8719, standing by it· 
self, could not have been intended to apply to changes in the capital stock. Such 
section is a grant of power and is, therefore, subject to the application of the 
rule that the expression of one thing is the exclusion of all others; further
more, all changes in capital stock which may be made by a general corporation 
must be made in the manner provided by sections 8698 to 8700, inclusive, Gen
eral Code. The changes therein provided for include changes in the par value 
of the shares as well as in the total authorized capital stock. 
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I may add that for thE' reasons heretoforE' stated, in other opinions to you, 
am of the opinion that all possible changes in the eapital stod< of an insur· 

anc•e c·omj1any other tban life are proYided for by section :t5:ll. 
For all of the foregoing r,'a<>OHs I am of thE' opinion that a corporation 

formE'd for the purpose of insuring against acc:ident may not Phange the par 
1·alue of the shares of its stock by amendment to the articles of incorporation. 

I may add that the change of names sought to ile macle by the amendment is 
within the power of the POrporation and may be accomplished in this way. 

Very truly yours, 

-197. 

TnroTHY S. HoGAX, 

Attorney General. 

CORPORATI0::\'8- ·ARTICLES OF IKCORPORATION-PURPOSE CLAUSE-' 
RIGHT TO uSE NAME WHICH IS :\USLEADING. 

It is illegal in this state for 11P1·sons to form an association in the guise of 
a corporation ··not for profit" when tlte rral ol1jert as rliseloserl by t11e articles 
of ineorporativn is the promotion of tile pecuniary benefit of its membe1·s . 

. !. It is in the discretion vf the seeretary of sta_te to determine tchether 01 
not a co1·poration name is misleading. 

Cor.e~rm:s, ·Onto, December 20, 1911. 

Hox. CHARLES H. GRAYEs, Secretm·y of State, Columbus, Ohio. 
DE.\H Sm:-I beg to acknowledge receipt of your letter of December 15th. 

rf:!questing my opinion as to the legality of the purpose clause of the articles 
of inf'orporatiou of the .John Robert Crouse Savings & TruRt Association sub· 
mitled to me therewith, and also as to the right of such corporation to use 
the name selected. 

In my opinion yon may not lawfully file and record the articles of incor
poration submitted to you for the reason that the nnrpose clause of the associa· 
tion as set forth therein, whether in ilself lawful or unlawful, and whether 
Ringle or multifarious, measured by the rule in State ex rei. vs. Taylor, 55 0. S. 
G7, is dearly for the pecuniary profit of the members thereof. It is not lawful 
in· this state for persons to form an association in the guise of a corporation 
"not for profit" wheu the real object of the incorporators, as disclosed by the 
artidPR of incorporation, is the promotion of the welfare of its members by 
any form of business enterprise or management which will reap a pecuniary 
profit for them. The clause in question expressly states that the welfare of the 
mE>mbers of thE' association is to be promoted in part by the investment of 
money and the disbursement of interest, profits and avails thereof, and by 
rlisposing of the same in part to its members or their legal representatives. 

Again, I do not feel that the secretary of state should permit a corporation 
of this kind to use the name "Savings and 'l'rust Association." 

'J'!te question is S('arcely one of law inasmuch as under section 8628, General 
Code, it is incumbent upon the secretary of state in the exercise of discietionary 
power to determine in the first instance whether or not the corporate name 
<"hosen by the signers of articles of incorporation "is likely to mislead the 
public as to the nature or purpose of the business its charter authorizes." The 
namE> "Savings anrl Trust Association" is one which has a definite significance 
in om· statute law as rc>ferring to a certain <"lass of banking corporations. It 
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would seem, therefore, that the use of a name containing. the sequence of words 
"Savings and Tmst Association" uy a corporation other than a savings and 
trust company would have a tendency to mislead the public as to the nature 
of the business anthorizecl h~· the charter of such corporation. 

131. 

Yours very truly, 
TnroTHY S. HooAX, 

Attorney General. 

(To the State Registrar of Automobiles) 

OFFICES INCOMPATIBLE-S'l'ATE REGISTRAR OF AUTOMOBILES AND 
CLERK OF COURTS-TEMPORARY AND PERMANENT ABSENCE 
DISTINGUISHED. 

A lw?cler of the office of clerk of courts of A.s}llancl county who accepts the 
position ot state r~gistrar of automobiles cannot Tetain the foTmer office. The 
second position neces.~itates a pcnnanent ltiJsence from the office of the fonneT 
ontl as it furtlieTntOTe demands substantially all of the time and attention of 
its incuPtbent, the occ·upmJ.cy of such position woulcl make intpossible the 
demand of the law that the cleTk of c-ou.·rts be found at all office hours in his 
office. 

Cor.u:~rmts, Onw, February 24, 1911. 

Hox . .JosEPH A. SHEARER, State l?:egistm1· Automobiles, Office secretary of 
State, Columbus, Ohio. 

DEAR Sm:-You inquired of me verbally yesterday as to your right to con· 
t.inue to hoid the office of clerk of the court of Ashland county, Ohio, whlch 
position you have held for some time. You further informed me that your 
term as clerl' will expire in August, 1911, and further that you have be-en 
appointed to the positi{)n of state registrar of automobiles in the office of the 
secretary of state, which said latter office is in Colum hns, Ohio. ·I assume that 
the duties of yonr position as state registrar of automobiles which you are now 
occupying requires all o-f your time, and requires that you should remain at 
Columbus. 

I am of opinion that your acceptance of the position of state registrar of 
automobiles, and your being in this city to discharge the duties thereof, and 
it being necessary that you remain here for that purpose, works an abandon· 
ment, in contemplation of law, of your office as clerk of court of Ashland 
county. The presumption of law is that one elected to an office, such as clerk 
of court, may ordinarily be found at the office. True, there are exceptions to 
the rule, growing out of temporary absence, sickness or other matters that 
customs justify. but it is not the intention of the law· that one may accept 
another office requiring his presence elsewhere and retain an office in his home 
county to be filled by deputies. From what you stated, I take it that yon do 
not expect to return to Ashland during the term of office for which you were 
elected. This is not an instance of temporary absence from Ashland county or 
inability for the time being to perform the duties of the- office of clerk of court, 
but one wherein you have accepted a permanent appointment in Columbus, 
the duties of which will require your whole time and attention, and such a 
situation is entirely inconsistent with the proper performance by you of the 
duties of clerk of the court of Ashland county. 
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Assuming that you desire to retain your present position this department 
advises that you tender your resignation as clerk of the ~:ourt of Ashland 
county. 

This opinion is in harmony ·with one rendered by my predecessor on April 
21. 1910, to Hon. E. B .. Keck, acting mayor of th.e village of :\1cArthur, Ohio. 

Very respectfully, 
TD10TIIY S. HOGAS, 

Attorney General. 

P. S. This case is to be distinguished from the Mayor Anderson case at 
Fostoria in this, that Mayor Anderson's absence was held by the court to be 
but temporary. 

A 390. 

REGISTRATION OF AUTOMOBILE DEALERs-CERTIFICATES-CHANGE 
OF FIRM ::\\E:VIBERSHIP OR FIRM NA::\IE. 

A.s the object of the registration statutes is to afford a means of identi{ica: 
tion of dealers in motor vehicles. a certificate of registration issuecl to a fi:rm 
no longer applies to the remaining members tchere one member withdraws his 
f'onnections with the firm. 

'l'he same ntle applies when a firm remains the same but changes the firm 
name. 

Cot.u~mus, OHIO, September 23, 1911. 

Hox . . T. A. SHEAHER, Registrm· of Automobiles, Columbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your request for an opinion 

upon the following questions: 

"Early in the year we issued to the firm of King-Dillow & Sons, 
cettificate of registration as dealers, and assigned to them a distinctive 
number. Since that time Mr. King has withdrawn from the firm, and 
the firm as it is now constituted is known as C. C. Dillow and Son. 
Now the question arises can the firm as now constituted retains the 
registration which was issued to King-Dillow & Sons? Would we be 
authorized to issue to this firm certified copies of the original registra
tion number issued to King-Dillow & Sons? 

"We also desire your opinion upon the following question: 
"A firm which has registered as dealers in * * * had assigned 

to them a distinctive number, changes their firm name, but retains all 
of the original members of the firm, can they, under the law, operate 
under the registration issued in the name of the original firm, and are 
we authorized to issue to the firm as now constituted certified copies 
of their original registration number?" 

Answering your first question r desire to cite section 6301 of the General 
Code, which is as follows: 

"A manufacturer or dealer in motor vehicles shall make applica
tion for the registration, in a li_J<e manner, as hereinbefore provided, of 
each gasoline, steam, electric or other make of motor vehicle, so manu
factured or dealt in, and pay a registration fee of ten do11ars for each 

9-A. G. 
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make of motor vehicle named therein, to be determined by the motive 
power of such vehicles. - Thereupon the secretary of state shall assign 
to each make of motor vehicle therein described a distinctive number 
which must be carried and displayed by each motor vehicle of such 
make in like manner as provided in this chapter while it is operated 
on the public highway until it is sold or let for hire. Such manu
facturer or dealer, so registering a make of motor vehicle, ~ay procure 
certified copies of such registratfon certificate upon the payment of a 
fee of two dollars for each such copy. 'Vith each of such certified 
copies the secretary of state shall furnish two placards with the same 
numbering provided in the original registration certificate." 

It is apparent from a reading of the above section that it is intended 
primarily to afford a means of identification of dealers in motor vehicles; and 
anything which tends to make identification difficult or uncertain is contrary 
to the plain purpose of this statute. It is a familiar principal of law that the 
withdnwal of a memiJer of a firm ipso facto dissolves the firm, and accordingly 
upm1 the retirement of Mr. King, the firm of King-Dillow & Son ceased to have 
a legal existence. The firm of Dillow and Son is a new entity-entirely distinct 
from King-Dillow & Son, and a transfer to the above named firm of the 
certificates issued in the name of King-Dillow & Son would be misleading to 
the public and contrary to the statute. I am, therefore, of the opinion that the 
certificate issued to King-Dillow & Son cannot be transferred to the firm of 
Dillow and Son. 

In answer to your second question l beg to say that a change of a firm 
namE> without a change of membership would render identitlcation difficult, if 
not impossible. Identification being the principal object of the statute, as here
tofore stated, the transfer of the certificate issued in one firm name to a firm 
of a different name, although com]Jo;;ed of the same persons as the f(lrmer, 
would be umy'arranted. Very truly yours, 

Tll\WTHY S. HOGAN, 

Attorney General. 

(To the Board of Deputy State Supervisors and Inspectors of Elections) 

B 280. 

TELEPHONE IN PRIVATE RESIDENCE OF CLERK AND DEPUTY CLERK 
OF BOARD OF DEPUTY STATE SUPERVISORS OF ELECTIONS
ALLOWANCE OF EXPENSE-COUNTY COMMISSIONERS .. 

As the expense of installing a telephone in the private residence of thfi 
,'lerk and deputy clerk of the boaru of deputy state supervisors of elections i~ 
not an ea:pense whose amount is fixed by law or which is aut"!torized to be paicl 
out of the county !reasuTy upon voucher of the board, a clair.~ for such expense 
may not be allotcecl except upon appToval of the county co•nmissioners under 
8ections 4821 ancl 2460, General Code. 

June 27, 1911. 

Hox. W. B. GoxGWER, Deputy Clerk, Boanl of DeP1tty State Supervisors anfl 
Inspectors of Elections, Cleveland, Ohio. 

DEAn Sn::-Under date of May 13th you submitted for my consideration 
the following: 
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''.\Pting unoer authority of ~ection 4821 of the General Code, some 
six months ago the board of cleputy ~tatP supen·isors and inspectors 
fot· Cuyahoga !'ohnty by rPsolntion duly passed at a regular meeting 
of said hoard, anthorizeo the installation in the homes of the clerk 
and' clermty clerk of this board and payment therefor by th~ board 
of main line telephones. The hoard took this action with a view to 
increasing the efficiency of the office for the reason that the board felt 
the business of the office was of sueh importance as to preclude the use 
of party line telephones. 

"Several weeks ago when bills for said-services were presented by 
the telephone eornpaniPs, vouchers were forwarded to the county corn
missioners for the payment of the same. The legal aoviser of the 
Pounty commissioners acting as he said under authority of section 
4821 <leclared the payments to be illegaL 

·-will yoti ldndly (;ive us at your early convenience your opinion 
of the rruthority of our hoard in this matter, and whether or not the 
hillF. in qnPstion constitute a legitimate expenditure, and if so, whether 
the Ponnty commissioners must pay the same?" 

Sw~tion 4821 of the Genpral Code provides: 

".11/ Jn·opcr ancl nere8sary expenses of the bom·a of cleputy state 
supervisurs 8hall ue paid from the county trea.~ury as other county 
ea·pe11ses. aml the county cornrnissi·mers shall make the necessary levy 
to provi({e tl.erefm·. In r-ounties containing annual general registration 
cities, snch expenses shall inclt:de expenses duly authorized and 
incurred in the investigation and proserution of offenses against laws 
relating to the regL>tra.tion of electors. the right of suffrage and the 
cotHiud of elections." 

Section 48~2 of'the Genpral Code provides: 

"Each deputy state s1rpervlsor shall receive for his services the 
sum of three dollars for each election precinct in his respective county, 
and the clerk shall receive for his services the sum of four dollars for 
each election precinct in his respective county. The compensation so 
allow~d :-;uch office>rs during any year shall be determined by the number 
of precincts in sur.h county at the November election of the next 
preceding year. The compensation paid to each of such deputy state 
supel'\'isors under this section shall in no case be less than one 
hundred ·dollars each year and the compensation paid to the clerk 
shall in uo case be less than one hundred and twenty-five dollars each 
year. Nitr'l• compensation shall be paid quarterly from the general 
revenue fuur/. of the rounty upon vouchers of the board, macle and 
t'Prti{iecl by the chief deputy anll the clerl• thereof. Upnn-. presentation 
of an11 such voucher. the county aurlitor shall issue his warrant upon the 
t'Oilllfy treasurer· tor the amount thereof, aucl the treasurer shall pay it." 

Section 4942 of the General Code provides: 

"In arlclition to the COittJ)rnsation provirlerl in section forty-eight 
hundred an<! twenty-two, each deputy state supervisor of elections in 
('Otmt!Ps eonta.ining· l'ities in whir·h registration is required shall 
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receive for his servicPs the sum of five dollars for each election 
precinct in such city, and the clerk in such counties, in addition to his 
compensation so provider!, shall reP.eive for his sertices the sum of 
six dollars for each election p1·ecinct in such cities. The compensation 
so allowed such officers during any yP.ar shall he determined by the 
numh~:>r of precincts in such city at the November election of the next 
preceding year. The compensation 11aid to each such deputy state 
supervisor under this section shall in no case he less than one hundred 
dollars each year a.nd the compensation paid to the clerk under this 
section shall in no ease he less than one hundred and twenty-five 
dollars each year. Th~ aacUtwnal compensation proviclecl by this 
section shall be paid m.onthly from the city treasm·y on warrants 
drawn by the city aucUtor upon 1'0ttr:hers signea by the chief clepi~ty 

ancl clerk of the bom·cl.'' 

s~ction 4944 of the G-enP.ral Cotlc as amended 101 0. L. 344, provides as 
follows: 

"'fhe registrars of each election precinct in such cities shall be 
allowed and paid for their serviees as registrars four dollars per day 
and no more for not more than six days at any one election. In regis
tration cities having a population of three hundred thousand or more 
by the last preceding fe(leral census, the judges of election, including 
tht> . regh;trars as judges and the clerl;s of election, shall each be 
allowed and paid ten Llollars for each general election ancl five dollars 
for each special ele<:t ion. at which they serve and no more, either from 
the city or eounty. In all other registration cities, the judges of 
election, including the registrars as judges and clerks of election, 
shall each be allowed and Jlaid five rlollars for each election at which 
they serve and no mort>, either from the city or county. No registrar, 
jutlge or clerk shrtll be cntitl~c.cl to the compensation so fixecl except 
1t1JOn the allowanr:e and onler of the boanl of clepnty state st~pervisors 
macle at a joi1tt session. certifyinr. that each has duly performecl his 
cluty acconling to law as such. and stating the nmnber of clays' service 
actually performed by errch. Such rrllmcance and order shall be certified 
by the r:hief deputy and clerk- of the boarcl to the city or cottnty 
aud·itor." 

· Section ·1945 of the General Code vrovilles: 

"For November elections held in even-numbered years, the county 
in which such city is Jocaterl shall pay the general exoenses of such 
election other than the expenses of regiRtration. Such rtllowance ancL 
onler of the board far sneh expenses and comzJensation to such judges 
and clerks of elections shall be certified by the chief deputy ancL clerk 
to the a'uLitor of such county, who shall issue his 1varrants ttpon the 
county treasury for the. amounts so certifiecl.'' 

Section 494G of thEJ General Corle provides: 

"The aclditional compensation of tnembers o,f the board of cleputy 
state supervisors and of its r.ll'rl> in such rity hereinbefore specifiecl, 
the lawful compensation of the deputy clerk and his assistants and all 
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registrars of electors in such city, the necPssar) cost of the registers, 
books, blanks, forms, sta!ionery and supplies J'rovided by the board 
for the purposes herein authorized, including poll hooks for special 
elections, and the t:'JSt of tile rl'nt. (ltrnisllill{l anrl .~upplics (or rooms, 
hired /,y the board for it.~ o/fif'cs. and as places for rPgistration of 
electors and the holrlin!! of elections in s11Ph city, shall be paid by 
such city from its g-Pne1·al fund. Nuf'lt e.J'JICnse shall be paicl by the 
treasurer of ·svu·ll dty 11pon 1;0ilch~'rs of tile /)(}ard. certified. by its 

chief deputy anrl dcrk and ll1e tcarrrrnt of tlw r·;t11 auditr,r. Each such 
voucher shall specify the actual servicP..s renderPrl, the items of supplies 
furnished and the price or rates charged in dP.tail." 

Section 499! of the General Code lll'ovides: 

"All exvenses of primary elections. including cost oi supplies for 
election precincts and compensation of the members and clerks of 
boards of deputy state supervisors, and judges and clerks of election, 
shall be ])(lid in the mannc1· nou: provided by late tor the payment of 
similar expenses tor general elections. and the county commissioners, 
township trustees OI' council of municipal corporations or other taxing 
bodies dhly authorized, shall maJ;e the necessary levies to meet them." 

Section 5052 of the General Code provides: 

"All e.rJuw.~es of printinu all(/ rlistributinu ballots, canls of 
eJ"planation to officers nf the 1'/cctirm and t•otcrs. blanks, ancl other 

prnner and necessary c:nJenses of any oeneral or special election, 
incluflino compensation of precinf'f rlcr-tion o.ffir·er.~. slwll be paid from the 

cntllll!} /rewwry. as other county e.rpenses.'' 

.. * .. 
Section 24GO of the General Corle provides in part: 

"No claims against the county shall be paid otherwise than upon 
the allowance of the county commissioners, upon the warrant of !he 
r·opnty auditor. e:rr·r.pt in those cases in which the amount due is fixccl 

lly late. or is authorizer! to lie {i.rerL /1y some other person or tribunal, 
in tchir'h case it slwll Le paitl upon the u:arrant of the county auditor, 

upon tlw proper r:crtifimte of the person or trilmnal allowino the 
claim." 
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It is my opinion that in vif'w of the provisions of section 2460 supra that 
the county commissioners have the right to exercise supervision over all 
expenses incurred by the l'oarcJ of dP.puty state supervisors and inspectors of 
elections, exl'ept those- the amount of which is fixed by Jaw or authorized to be 
paid out of the county treasury or dty trflasury upon voucher of the; board of 
deputy state supervisors and certified hy the chief deputy and clerk of such 
hoarcl as speeially set forth in thP various sections of the General Code relating 
to hoanl of deputy state supel'Yi<lors as ahove enumerated. 

Then•fore, the expenditure incurred by the hoard of deputy state super· 
\'ison; and insvectors of elections for Cuyahop;a eounty in authorizing the 
installation of telephones in the homes of the clerk and deputy clerk of the 
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::;aid board, not being covered by any of the above sections specifically, the 
board of county commissioners have the authority by virtue of section 4821 
supra and section 2460 supra to supervise such expenditure. There being no 
provision of law authorizing the installation of telephones in the homes of 
the clerl~: and deputy clerli, I am of the opinion, that the act of the board in 

authori?:ing telephones to be so installed is without authority of law, and the 
payment therefor would be illegal. 

In my interpretation of the statutes I am always inclined to liberality for 
the purpose of accomplishing the necessities of the public. On the other· hand 
the public have no right to impose upon the privacy of homes. The imposition 
is two-fold: The ilnposition of the individual upon the public in the way of 
graft and dereliction of duty, is treasonable, while the imposition of the public 
upon the privacy of the home is nnpanlonable. A public official that honestly 
and conscientiously, and cluring recognized and reasonable hours, gives his 
entire service to the public, owes it to his wife and family to have the privacy 
of the home after hours; the obligations are mutnal: Those of the public to 
the official, and of the offir:ial to the public. Recognizing the principle that' 
the public has no right to break into the privacy of one's home, I cannot bring 
myself to the conclusion that the public have a right to order a public telephone 
in any man's private home, and therefore, payment for any such telephone 
bill is unauthorized. 

Very truly yours, 
TnwTHY s. HooA~, 

Attorney General. 
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(To the Auditor of State) 

DOW-AIKEX TAX-SOCIAL CLCB8-LIABILITY TO PAY. 

A social club or any other club. gi!'ing a ball or dance. and- selling intoJ·i
cating liquors and retaining the receipts. even though they sell the liquors in 
a bnilrling where a saloonkeeper is 11roperly listed. is amenable under the Dozc
A.ikeiJ tax. 

CoLt:)IBt:s, OHIO, February 27, 1911. 

Hox. E. !\L I<'uLLJXGTox, Azulitor of !'\tate. Columbus. Ohio. 
DEAlt SIR:-I am in receipt of your letter of February 16th, together with 

lett<:r addressed to you by F. S. Krug of Cincinnati, Ohio. 
You inquire: 

"Is a social club or any other club, giving a ball or dance, and 
selling intoxicating liquors, and retaining the receipts, in a building 
where a saloonkeeper is properly listed, amenable under the Dow-Aiken 
tax?" 

1\Ir. Krug states in his letter that under a recent ruling of the United States 
.revenue office, social clubs giving halls where intoxicating liquors are sold must 
take out a revenue license, notwithstanding the fact that a saloonkeeper in the 
same building is properly listed in the r~ venue office and in the county auditor's 
office. He also states that the county auditor notified a certain social club in 
the city of Cincinnati, Ohio, that their Dow tax was due, and that they refused 
to pay the same upon theory that tlte saloonl,eeper renting them the hall, 
having a saloon in the same building, and being properly listed in the county, 
they were permitted thereby, under his Dow-Aiken tax, to sell liquors. 

Section 6071 of the General Cod2, providing for tax on the liquor business, 
reads as follows: 

"Upon the business of trafficking in spiritous, vinous, malt or other 
intoxicating liquor there shall be assessed yearly, and paid into the 
county treasury, as hereinafter provided, by each p2rson, corporation, 
or co-partnership engaged therein, and for eaeh place where such 
business is carried on by or for such person, corporation, or co-partner
ship, the sum of one thousand dollars." 

According to the state of facts presented by :\ir. Krug, in his letter, it 
l'leems to be admitted that the social club mentioned, sells liquor, but they claim 
to have the right to sell it under the license of the owner of the building, who 
has paid his Dow-Aiken tax. 

The circuit court of Hamilton county, in the case of the University Club 
vs. Frank Ratterman, treasurer, and Fred Raines, auditor, of Hamilton county, 
under the following state of facts: 

"A bona {ide social club, incorporated under the laws of this state, 
'for the promotion· of higher education, and of social and friendly 
relations between its members,' and not for profit, leased a building in 
which were reading, dining, sitting and other rooms, and a library, 
whicl:l was open to the members of said club at all re>.aRonable hours; and 
with the funds of said corporation it purchased food, wines, liquors, 
and cigars, which during the years 1886 and 1R87 were furnished at 
such club house, to such members as desired the same, and which were 
there used and paid for by the persons receiving the same, at a price 
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fixed by the management, so as simply to pay the cost of procuring and 
serving them. No dividends or profits can be received by any member, 
nor does any officer receive a salary, and the club is not engaged in 
any business with a view to profit. During such period by the rules 
and regulations of the club, a member was authorized to introduce 
strangers having certain qualifications, who thereupon, for a limited 
period, became entitled to the privileges of such club house, and to be 
furnished w:ith food, wines, liquors, etc., at the price so fixed as afore
said-the member introducing such guest being liable for all supplies 
furnished him, if not paid for by such guest. During these years this 
privilege was occasionally exercised by the members of the club, and 
persons so introduced were furnished by the club with wines, liquors 
and other supplies. which were paid for by them or the persons intro
ducing them. 

"Held, That, the furnishing of such wines and liquors so purchased by said 
club to its members in this manner was a 'trafficking in intoxicating 
liquors,' within the meaning of Sec. 8, of 'An act providing against 
the evils resulting from the traffic in intoxicating liquors,' passed May 
14, 1886 (82 Ohio L. 157),_the same ·being a sale by said club to its 
members, and rendered it liable to asses&ment under the terms of said 
statute, as did also the furnishing of such liquors to the guests of such 
club in the manner stated." 

In the case just quoted, of a bona fide social club which bought liquors for 
the use of the club, it was held, under that state of facts that they must pay 
their liquor tax. 

In the case of Leonard vs. Bowland, treasurer, 4 N. P .. (n. s.), page 577, 
it was held that the sale of four bottles of beer which were obtained from the 
saloon at fifteen cents per bottle, and sold for one dollar a bottle at the same 
place where the seller formerly carried on the business, was "a traffic in intoxi
cating liquors and would be liable to be assessed under the Aiken law." 

I am therefore of the opinion, that a social club or any other club, giving 
a ball or dance, and selling intoxicating liquors and retaining the receipts even 
though they sell the liquors in a building where a saloonkeeper is properly 
listed, is amenable under the Dow-Aiken tax. Very truly yours, 

143. 

TL'\fOTHY s. HOGAN, 

Attorney General. 

STATE'S LIABILITY FOR RENTAL OF AUTOMOBILE EMPLOYED IN 
COLUMBUS STRIKE-FEDERAL OWNERSHIP OF SAID MACHINE. 

The state would, be justified in paying a reasonable amount to the trustee 
thereof for the rent of an automobile usea in the Columbus street car strike; 
ana rightly belonging to the feaeral government. 

CoLU:llfBUS, OHIO, March 2, 1911. 

HoN. E. M. FuLIJNGTOx, Auaitor of State, Columbus, Ohio. 
DEAR Sm:-Sometime ago you submitted to this department a specific 

inquiry relating to the bill submitted by Edward T. Miller, trustee, for rent of 
automobile during the Columbus street car strike. You desired advice as to 
\Yhether or not this automobile is owned by the state, and if in any case the 
state should pay the bill for rental of the machine. 
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At the time the question was submitted there was no evidence in this 
department bearing upon the question, which is, in the last analysis, a question 
of mixed fact and law. Rec:ntly, however, Col. :::\liller, to whose order as trustee 
the voucher is made out, has presented to this department an affidavit setting 
forth the facts relating to the car in question, a copy of which affidavit is 
attached hEreto. It appears therefrom that the fund out of which the auto
mobile was purchased was derived from the use of a fund appropriated by the 
Congress of the United States, and disbursed by the assistant quartermaster 
general of Ohio, not in his capacity as such, but as United States disbursing 
officer and agent of the federal war department. It would seem that the machine 
belongs primarily to the federal government. It further appears from the 
affidavit that the funds appropriated by the United States government are to 
be applied by the disb11rsing officer in connection with the rifle range at CamiJ 
Perry. It further appears that the purchase of the automobile has been 
approved by the federal authorities as an incident to the "promotion of small 
arms practice" at the rifle range at Camp Pury. It appears that the auto
mobile so owneu and used was brought into service by the direction of the 
adjutant general and presumably with the consent of the federal authorities in 
the city of Columbus in the summer of 1910. 

On all the foregoing facts it appears to me that the adjutant general in 
securing the use of this automobile• acted precisely as if he had rented a similar 
machine from a citizen of Columbus. The automobile is not the property of 
the state of Ohio. It belongs to the federal governmEnt and is, ·so to speak, 
an appurtenance of Camp P~rry as an agency in the promotion of riflle practice 
thereat. 

The state of Ohio would be justifiecl in paying a reasonable sum to the 
trustee having charge of this automouile for the use of the fund by him to he 
disbursed under the direction of the federal government. I do not, of course, 
pass upon the reasonableness of the amount of the voucher, nor upon any fact:; 
other than thos~ apparent upon the face of the affidavit. 

-Yours very truly, 

] ~7. 

TDIUTllY S. HOGA:'i. 

.Attomey General. 

REQUISITION FOR FUGITIVE FRO:\I .JUSTICE-COST BILL-AUTHORITY 
OF OFFICIAL TO ALLOW OR DISALLOW COSTS. 

The question of the reasonableness of the exprnses of pursuing a'lcl lwin[!ill!J 
back a fugitive is veste(l in the county commissioners and their detenninatiun 
in this respect is conclusive. 

The commissioners may or may not, as their f/.iscretion dictates. allow thr 
expenses of a hired a.~sistant to the agent as a nel·essm·y e.rpcnse, altlwu[lh the 
hiring of such assistant is not erpressly authorizerl 1l11 law. 

The auditor of state may disnllow items of cost of ertradition 1chich anJ 
unauthorized by la1c. Under this rule, while it rrould be mm·e reasonable ta 
alluw compensation tu the agent himself, nevertheless as the law rlues not 
authorize any sru·h cumtHmsation to the agent hiJit.~elf, the auclitur of state is 
vested 1dtl1 tlle authority tu (/isall'JII' sud1 I"OlllJJeusatiou. 

Corx:.IBI"H, OIIIo, ::\larch 21, 1911. 

Hux. E. ~1. I<'L'LLJXIJTOX, Au(/itur of /·!tate, Columbus, Uhiu. 
:\lY Dt:.\Jt Sm:-1 beg to al'lmowledge receipt of your letter of :\larch lfith, 

t>ubmitting cost bill in the cat;e of State Yo. Gardner, certified to you from 
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~·helby county for payment under the provisions of the General Code. You 
request my opinion as to the legality of th~ following items charged therein: 

Per diem of agent and assistant. ............................. $20 each 
Expenses of assistant. ........................................... $27.11 
·Jury f€e ........................................................ $6.00 

The following provisions of the General Code are applicable to the various 
questions suggested by these items: 

Section 2-1!11: "\V:hen any person charged with a felony has fled to 
another state, territory or country, and the governor has issued a 
requisition for such person, or has requested the president of the United 
States to issue extradition papers, the commissioners may pay fronL the 
connty treasnry to the agent designated in such requisition or request 

* * * all necessary expensEs of pursuing and returning such person 
so charged * * *." 

Section 13722: "Upon sentence of a person for a felony, the office1·s, 
claiming costs made in the prosecution,· shall deliver to the clerk 
itemized bills thereof, who shall make and certify, under his hand and 
the s.eal of the court, a complete bill of costs made in such prosecution, 
including the s·um paid by the connty commissioners for the arrest an(l 
retnrn of the convict on the requisition of the governor, or on the 
request of the governor to the president of the United States. Such bill 
of costs shall be presented by such clerk to the prosecuting attorney, 
who shall examine each item therein charged, and certify to it if correct 
and legal." 

Section .131:?.}: "If the convict is sentenced to imprisonment in the 
penitentiary or to death, and no property has been levied upon, the 
sheriff shall deliver such certified cost-bill, having accredited thereon 
the amount paid on costs, with the convict, to the warden of the peni
tentiary." 

Section .1,'J/Z6: "Wh·en the clerk certifies on the cost bill that 
execution was issued according to. the provisions of this chapt~r. and 
returned by the sheriff 'No goods, chattels, lands or tenements, found 
whereon to levy,' the warden of the penitentiary shall allow so much 
of the cost-bill and charges for transportation as is correct, and certify 
such allowance, which shall ·ba paid by the state." 

Section 13"i:~l: "Upon the return of the writ again<ot the convict, 
·if an amount of money has not been mad€ sufficient for the payment 
of the costs of conviction, and no additional property is found whereon 
to levy, the clerk shall so certify to the auditor of state, under his seal, 
with a statement of the total amount of costs, the amount made and the 
amount remaining unpaid. Such amount so unpaid as the auditor finds. 
to be correct, shall be paid by the state, to the order of such cleric" 

Carefully exami_v.ing the above quoted sections and construing them 
together, I have reached the conclusion that the auditor of state may reject 
such items as are found by him to be incorrect in the sense that they are not 
authorized by law. Where a specific item is one the amount of which is not 
fixed by law but d:zpends upon extraneous facts, such as the actual incurring of 
expenses and the reasonableness of the amount thereof, the auditor's authority, 
nnder the last of the quoted sections, must be determined by ascertaining 
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whether or not the power to pass upon and approve the amount of such charges 
is vested in any other officers or board. 

\Vith respect to the expense of returning a felon upon requisition, the 
authority to pass upon the necessity and reasonableness of items of such expense 
is clearly vested in the county commissioners. The auditor of state, then, is 
without authority to set aside or in any way modify the allowance of the county 
C"ommissioners excepting in particulars in which they have clearly acted beyond 
the scope of their jurisdiction. In all other cases the action of the county 
commissionErs is binding upon the state. 

The two items concerning which you speak in this connection are aptly 
i!lustrati ve of the principle of action embodied in the related statutEs. Section 
2491 authorizes the commis<;ioners to pay "all necessary expenses of pursuing 
aud returning" the person charged with a felony, and by necessary inference the 
commissioners are given the authority to pass upon the necessity of a given 
item of expense, provided the money expendzd was actually and legally paid 
out. in pursuance of the purpose authori7.erl. In the case at hand the agent 
designated by the governor has paid out $20.00 as compensation of an assistant 
employed by him, and the sum of $27.11 as the expEnses of such assistant. 

It is true that no authority is found in the statute, or in this section for 
the employment of an assistant. If an agent, then, employs an assistant, he 
clearly does so at his own risk and he is not entitled, as a matter of rights, to 
be reimbursed for any outlay he may have made actually or constructiV'ely by way 
of compensation and expenses of such assistant. "'hen, however, he presents 
his itemized statement to the county commissioners and it shows that an 
assistant was actually employed, and actually did participate in the return of a 
felon, the necessity of such employment must be determined and conclusively 
determined by the county commissioners. If, in their judgment, the necessity 
existed and the rate of compensation paid or agreed to be paid by the agent to 
the assistant is reasonable and the expenses incurred on his account were 
actually paid out, the commis"Sioners clearly have the authority, in my opinion, 
to allow such compensation and expenses as "expenses of pursuing and 
1 etuming'' person so charged. 1t is not that the commissionern are allowing 
compensation and expenses directly to the assistant, the theory of the proceeding 
is that they are allowing thEse items of expense of the agent, and their discretion 
in this particular cannot be disturbed. 

Under section 13722 the sum paid by the county commissioners must be 
included in the cost-bill which is to be paid under certain circumstances by the 
auditor state. It thus clearly appears that the finding and judgment of the 
<.ommissioners in the matter of such items as above discussed are conclusive. 

It is otherwise, however. with regard to per diem of agents. Section 2491 
above quoted authori7.es payment of expenses of agents and there is no provision 
so far as I have been able to ascertain which authorizes such an agent to 
receive any compensation whatever. I am told that it has been the practice 
to allow certain compensation to such agents. It is certainly more reasonable 
to ·allow compensation to the agent than it is to disallow such compensation, 
and allow like compensation to his assistant. We are dealing, however, with 
the statutes as we find them, and not as they ought to be, and I am clearly of 
the opinion that the county commissionns are without any authority whatever 
io allow any pay to the agent designated in the requisition any compensation 
for himself. In this particular, then, the auditor of state is clearly vested with 
authority to set aside the finding of the county C'Ommissioners and disallow 
the item. 

The foregoing quPstions have bPcn pa'lsed upon by former attorneys general. 
T should be inclined to follow the rulings of my predecessors if they had agreed 
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among themselves. However, I find that Hon. James Lawrence, former attorney 
general, advised the then auditor of state on .June 15, 1885, in his opinion the 
county commissioners had authority to allow the agent <lesignated in the 
requisition a reasonable compensation for his time and services; while Hon. 
Wade H. Ellis, attorney general, advised the prosecuting attorney of Lucas 
county, February 12, 1908, that the commissioners were without authority to 
allow any per diem compensation to the agent. As above indicated, I prefer 
the latter holding. 

With respect to the third item mentioned in your question, I beg to refer 
you to the opinion of this department under date of December 14, 1910, in which 
it was held that a jury fee of $6.00 may b2 taxed as costs in a felony case and 
recovered from the defendant, but that such fee may not be included in the bill 
of costs which the auditor of state may be obliged to pay. I concur in the 
holding of this opinion. 

. I herewith return the certified cost-bill submitted to me. 
Very respectfully yours, 

247. 

TilllOTHY S. HOGAN, 

Attorney General. 

INSPECTORS OF BUILDING AND LOAN .ASSOCIATIONS-OFFICIAL 
RESIDENCE-TRAVELING EXPENSES. 

As the salaries of inspectors of building ancl loan associations are not fixed 
by law, the appropriation items confer ample authority npon the chief inspector 
to reimb1trse his examineTS to_r traveling e:vpenses incurTed by them in tlie 
peTformance of theiT d1tties. 

As theTe is no provision req1tiri'ng examiners to maintain a permanent office 
in any particular portion of the state, the chief inspcctoT may assign vne as 
the official residence of his exa·rniners. 

Street car faTe to and from the office or residence of an examiner, and the 
office of the building and loan association of a aesignated. place of work 01ttside 
the examiners' regular place of 1cork, or extra expense may be properly classea 
as traveli.ng expenses. So also are any extTa expenses incuTred while absent !Tom 
his home city on official business. 

CoLl!:IIBUS, OHIO, May 8, 1911. 

HoN. E. M. FULLIXGTOX, Auilitor of State, OollWLbus, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of May 5, requesting 
my opinion upon the following questions: 

"Should inspectors of building and loan associations be allowed 
expenses for street car fare, hotel and meals while making inspections 
in the city where they reside? 

"Providing an inspector whose residence is in another city IJe 
assigned to inspect an association in Columbus, should he be entitled to 
living expenses while engaged in that work? 

"What should be considered as an inspector's official residence?" 

h'ave carefully examined the provisions of the General Code relating to 
the Bureau of Building and Loan Associations, sections 674 to 695, inclusive, 
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and find therein nothing relating in anr way to the official residence, or the 
r·ight to reimlmrsement of the examiners of that bureau. The right to appoint 
e-xaminers is conferrPd by section 676. 

I find, by examining the avpropriation laws passed by the recent 
sc•ssions of the genPral assembly, that it is customary to provide an avpropriation 
for traveling exvenses of these examiners, as well as to provide for. their 
salaries. Inasmuch as the salaries of these examiners are not fixed by perma· 
nent law, I am of lhP ovinion that such avpropriation items confer ample 
authority upon the chipf inspector to reimburse his examiners for "traveling 
expenses" incurred by them in the performance of their duties. 

The exact duties of the examinErs are not prescribed ~Y law except in 
m far· as section 684 may he regarded as prescribing them. This section pro
vides that: 

"At least once each year the inspector of building and loan 
association shall mal\e an examination into the affairs of each such 
association, or cause it to be made by a person appointed by him for 
that purpose." 

While therefore, the general duty of the examiners is to examine building 
and loan associations, the particular duties are such as may be prescribed by 
the chief inspector of building and loan associations. 

It follows, therefore, that the orders of the chief inspector of building and 
loan associations are sufficient to authorize an examiner in his department to 
incur an item of "trav.oling" expenses. It follows also that inasmuch as there 
is no provision requiring examiners to maintain a permanent office in a 
particular portion of the state, the orders of the inspector in this respect are 
also conclusive, that is to say, should the inspector assign one of his examiners, 
say to the city of Cincinnati and direct him to maintain permanent headquarters 
there, that city would become the official residence of such examiner, otherwise 
the examiner's official residence would be the same as his domicile. 

Regarding your first two questions, I may be permitted to observe they are 
rather que:::tions of fact than of law. An inspector who is making an examina· 
tion in the city in which h~ resides, is not "traveling" when so doing, except in 
going to and from the office of the building and loan association of which he 
is examiner. It is not necessary for him to procure his meals at a hotel nor 
secure lodging other than that· provided in his own residence. Such items 
are not properly payable as "traveling expenses." On the hand, street car 
fare necessarily expended in visiting the office of such building and loan 
association might properly, in my opinion, be regarded as such "traveling 
expenses." I do not mean it to be understood that any officers having a 
regular office is entitled to his street car fare from his home to his office, but 
outside of this any extra expense to which he is put in tht discharge of his 
duties in the way of traveling, whethPr on the street cars or railroad, are 
properly expenses that the public should pay. 

When an inspector is assigned to.inspect an association in a qity other 
than that of his residEnce, whether that city be the capital of the state or 
not, all expenses incurred by him while absent from his home are, in my 
opinion, "traveling expenses." The fact that the principal office of the bureau 
is in Columbus cloPs not, in my opinion, make it the residence of all the members 
of the department. Very respectfully yours, 

TDIOTHY S. HOGAX, 

Attorney General. 
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A 247. 

BUILDING AND LOAN EXA:WINERS-cOMPENSATION- OFFICIAL RESI
DENCE-ALLOWANCE OF 'l'RA VELING EXPENSES-CONTROL OF 
CHIEF INSPECTOR. 

1'he appropriation iterns rnacle by the general assembly for the reimburse
ment of examiners of bnild.ing and loan associations, confer ample authority 
upon the chief inspector to allow traveling expenses. 

T·he official residence of the examiners is a matter within the control of 
the chief inspector. 

The qwJstion of traveling expenses is one of tact. and they might be 
justi(iecl in the ho1ne city of the examiner nncler circmnstanees when they are 
incurred outside of the onlinary expenses of his living routine when incurrerT. 
as an inr.ident to hie official clut-ies. 

Cou;~mvs, Onro, May 8, 1911. 

Hox. E. l\L Fur.LJXGTOX, Aucutor of State, Columbus, Ohio. 
DEAR Sm:-I beg to 'ilclmowledge receipt of your letter of May 5th, 

requesting my opinion upon the following questions: 

"Should inspertors of building and loan associations be allowed 
expenses for street car fare, hotel and mealS! while making inspections 
in the city where they reside? 

"Providing an inspector whose residence is in another city be 
assigned to inspect an association in Columbus, should he be entitled 
to living expenses while engaged in that work? 

"What should he. considered as an inspector's official residence?" 

have carefully examined the provisions of the General Code relating to 
the bureau of building and loan associations, sections. 674 to 695, inclusive, 
:md find therein nothing relating in any way to the official residence or the 
right to reimbursement of the examiners of that bureau. The right to appoint 
examiners is conferred by section 676. 

I find, by examining the appropriation laws passed by the recent sessions 
of the general assembly, th..1.t it is customary to provide for their salaries. 
Inasmuch as the salaries of these examiners are not fixed by permanent law, 
I am of the opinion that such appropriation items confer ample authority upon 
the chief inspector to reimburse his exami!lers for "traveling expenses" incurred 
by them in the performance of their duties. 

The exact duties of the examiners are not prescribed by law except in so 
far as section 684 may be regarded as prescribing them. This section provides 
that: 

"At least once each year the inspector of building and loan associa
tions shall make an examination into the affairs of each such association, 
or cause it to be made by a person appointed by him for that purpose." 

\Vhile, therefore, the general duty of the examiners is to examine· building 
and loan associations, the particular duties are such as may be prescribed by 
the chief inspector of building and loan associations. 

It follows, thEreforil, that the orders of the chief inst>ector of building 
and loan associations are sufficient to authorize an examiner \n his department 
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to in<'ur an itP.m of "travPI iug" expenses. It followR also that inasmuch as 
tlwrP is no pro\'ision rrqt!irin:; examiner~ to maintain a permanent officp in 
a (:articular portion of the state, th<:! orders of the inspector in this respect 
arP a!~;;o <·onclusive, that is to Ray, should the inspector assign one of his exam· 
iners, >=.ly to the city of Cincinnati anrl dirPf't him to maintain permanent head· 
f]Harters there, thH.t cit) \Yould !Jecome the official resitlence of such examiner, 
()therwise the examiner's offirial residenf'e would be the same as his domicile. 

Regarding your first two questions, I may be permitted to observe they are 
rather questions of fact than of law. An inspector who is making an examina· 
tion in the city il! which he resides, is not "traveling" when so doing, except 
ln going lo anr! fron; the officP of the building and loan asPociation of which 
he is examiner. It is not ne•!P.Ssar_v for him to )>rocure hi!" meals at a hotel 
nor secure lodging other than that provided in his own residence. Such items 
are not Jlroperly payable as ·'traveling t>xpenses." On the other hand, street 
car fare neeessari!y expf!ntlecl in visiting the office of such building and Joan 
!lSSodation might properly, in my opinion, be regarded as such "traveling 
cxpe_nses." I do not mean it to be understood that any officer having a regular 
()ffice is entitled lo his ~treet car fa1·e from his home to his office, but outside 
of tJ.!is any extra expenses to which he is put in the discharge of his duties in 
rhe way of traveling, whether on the street cars or railroad, are properly 
expenses that the pr;bli<· should pay. 

·when an inspector is assigned to inspect an association in a city other 
(han that of his r•.'6idence, whether that city be the c-apital of the state or not, 
all expenses incurrer! by him while absent from his home are, in my opinion, 
"traveling expenses." The fact that the principal office of the bureau is in 
Columbus does not, in my opinion, mul>e it the residence of all the members 
of the department. 

Vt:!ry respedfully yours, 

2G3. 

TDfO'rTIY s. HOGAX, 

Attorney General. 

CONSTITUTIONALITY OF SENATE BILL NO. 40 PROVIDING FOR THE 
PAYMENT 01:<~ i\l!LEAGE TO E:'.IPLOYES OF THE GENERAL ASSE.MBLY 
-NECESSITY FOR APPROPRIATION lt'UND-POWERS OF SINGLE 
BRANCH OF THE GENERAL ASSE:\IBLY-PRE-EXISTING LAW. 

As there is no appropriation fund providing for the payment of ra.ilroarl 
fare to officers of the Nenate, a resolution 1>assed by that body authorizing such 
payment is in conflict with article 2, section 22, of the constitution of Ohio. 

Even if such a fund e;J:istecl a sin{lle branch of the assembly courcr. not 
provide for sur·h compensation out of the same, unless the services were provi!lecl 
tor by a pre-existing I au;, or unless a tn·ovision making the allowance be ratified 
l1y l!co-thirrls of the members electerl to eaeh branch of the general assembly. 

Cou;:\lnt:s, Onw, June 2, 1911. 

Box. E. :M. Fer.uxaTox, A.uclitor of State, Columbus, Ohio. 
DEAr: Sue-You request my opinion as to whl'ther or not, you, as auditor 

of state, can legally issue warrants upon the state treasurer in favor of thr 
officers and employes of the state senate of Ohio for the aggregate amount of 
raih·oad fare to and from theh· respective homes and the capitol, on the basis 
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of two trips J)er month, from .January 2, 1911, to date of sine die adjournment 
of the 79th general assel!1bly. as providecl in senate resolution No. 40, a copy of 
which was submitted to me with your request for my opinion. Said senate 
resolution No. 40 provided as follows: 

''WHEREAS, the General Code does not provide for the allowance of 
ralroad fare to officers and employes of the general assembly, and 

"V.'HEREAs, it is but just and right that an allowance for same be 
made; 

"Therefore, be it resolved: 
"Section 1. That officers and employes of the senate be paid the 

amounts hereinafter stated, the same to repres-2nt the aggregate amount 
of railroad fare to and from their homes and the capitol, on the basis 
of two trips per montb, from .January 2, 1911, to date of sine die 
adjournment of the general assembly, and that the auditor of state be, 
and is hereby directed to draw his warrant on the state treasurer for 
the amounts hereinafter set out, and in the name of each officer and 
( mploye or their authori:~.ed agent, the said amounts to be paid out of 
the legislative fund." 

(Followed by the names of the respective officers and employes of 
the senate, and the amount to be paid to each.) 

The only 'legisl'ative fund in existence is that which was created by house 
bill No. 105, entitled "An act to make sundry appropriations." Said act pro
\'i(led as follows: 

"Be it enacted by the general assembly of the state of Ohio; 
"Section L That there be and is hereby appropriated from any 

moneys in the state treasury to the credit of the general revenue fund, 
and not otherwise appropriated, the sum of $250,000 for salaries and 
mileage of members, per diem of clerks, sergeants at arms, and other 
officers and employes of the general assembly; $5,000 for contingent 
Expenses of the house." 

This bill was passed January 26, 1911, and approved by the governor on 
February 6, 1911. The said act specifically provided and appropriated said sums 
therein .statt!d, for specific purposes, as follows: 

L Salaries and mileage of members. 
2. Per diem of clerks. 
3. Sergeants at arms. 
4. Other officers of the general assembly. 
5. $5,000 for contingent expenses of the house. 

Section. 22 of article II of the constitution of Ohio provides that, 

"No money shall be drawn from t~e treasury, except in pursuance 
of a specific appropriation, made by law; and no appropriation shall be 
made for a longer term than two years." 

The appropriation act, House Bill No. 105, above referred to, does not 
appropriate or· provide any specific fund for the payment of mileage or railroad 
fare for the officers and employes of the senate, and makes no provision for a 
contingent fund for the state senate. 



.\::\::\1:.\L REPORT OF TilE .\TTOR::\EY GEXER.U-. 145 

The supreme court of Ohio, in the cas<> of State ex. rel., George L. Riley, 
vs. John F. Oglevee, Auditor of State, 36 0. S. at page 324 held that, 

"Neither branch of the general assembly can alone appropriate 
money from the treasury; but where a fund is provided by law for the 
contingent expenses of eitlwr branch, the disbursement of the fund for 
such purposes is subject to the control of such branch." 

The said Senate Resolution No. 40, above referred to, having provided that 
said amounts be paid out of the legislative fund, is not specific enough or 
sufficient to meet the requirements of the law as to moneys being paid from 
the treasury, as provided by said section 22 of article II of the constitution. 

The suprelll!3 court of our state in the case of State of Ohio, ex. rel. Field, 
et a!, vs. Williams, Auditor of State, 34 0. S. 218, held that, 

"A single branch of the general assembly cannot, by resolution, 
allow compensation for extra services performed by its sergeants at 
arms, such compensation being inhibited by section 29, article II, of the 
constitution, unless the services were provided for by pre-existing law, 
or the allowance be ratified by two-thirds of the members elected to 
each branch of the general assembly." 

The railroad fare or mileage sought to be paid to the officers and employes 
of the senate by said Senate Resolution No. 40, aforesaid, was not provided for 
by pre-existing law, and said resolution having been passed by the senate only, 
even were there a specific fund !mown as the "legislative fund" as set forth 
in said resolution, from which to pay said mileage aforesaid, unless ratified by 
two-thirds of tire members elected to each branch of the general assembly, would 
under said decision of the supreme court nevertheless be illegal and you would 
be unauthorized to issue a warrant upon the treasurer for the payment of 
the same. 

In view of the decisions of the supreme court, above quoted, and of section 
~2 of article II of thP. constitution, I am of the opinion that you are without 
legal authority to issue warrants to said officers and employes of the state 
senate, as provided by said Senate Resolution No.· 40. 

Very truly yours, 

A 27~. 

TDWTHY S. HOG.\X, 

Attorney General. 

INVENTORY OF STATE LIBRARY BY AUDITOH OF STATE-NO NECES· 
SITY TO LIST EACH BOOK SEPARATELY. 

The provisions of section 273·1 tci!lz reference to taking of inventol'ies of 
llcpartments upon the ret1rement of tlwir respectin' heads is satis{iecL in the 
case of the state library im:entory by .well an examination as will substantially 
show that all rolumes rtre on hand .. It is not necessarily required that every 
book lw listed separately. 

Corx~lllt'H, Omo, June 24, 1911. 
Awlitor of State. Colll!nbus. Ol•io. 

GI-.XTfDtcx:-Under date of .Tnne 19th you !ltate: 

"In maki_ng the invcnt0ry of the state library provided under this 
act, is it ner:e11sary to list each book separately, indicating the name, 

lO--A. C:, 
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subject, etc., or is it in compliance with the law to count or otherwise 
determine the number of vol,Imes on file in the library, and depend· 
upon the record of the lihrarian for the number of volumes in circula
tion? ·we are informed that there are, approximately 145,000 volumes 
in this library, a great number of which are always in circulation, 
thereby rendering it impossible to at any time find all the volumes in 
place in the library. You can readily see the enormity of this under
taldng, if, under the provision of this law, it is nec>essary for our 
examiners to handle and list 145,000 volumes." 

and you call my attention to section 273-1 of the General Code found in 101 
0. L. 213. 

Section 273-1 provides as follows: 

"The auditor of state, not more than twe!1ty days no1· less than ten 
days prior to the expiration of the term of office of any state official, 
who is the head of a department, shall send an accountant to the office 
of such'· retiring official for the purpose of making an inventory of all 
properties, supplies, furniture, credits and moneys, :>.ud any other 
thing belonging to the state, which it shall be the duty of such retiring 
official to turn over to his successor in office, or pay into the state 
treasury, and when snch inventory has been made, snch said accounta_nt 
shall prepare a schedule thereof, and sign the· same as such state 
accountant; one copy of which shall be delivered to such retiring state 
official, one copy thereof, to his successors in office, and one copy 
thereof to be filed \vith the governor, one copy thereof to be filed with 
the auditor of state, and one copy thereof to be filed with the attorney 
general." 

Tt is my opinion that the meaning of the above section is that the auditor 
of state shall make sur.h inventory of the property belonging to the office of 
the retiring state officials as will satisfy him that the property belonging to 
that department is to be founrl there, and that he should make such a list 
thereof as will show that to be a fact. 

I do not believe th•U it is necessary to make a complete catalogue of the 
state library providing he can be satisfied without going to the time and 
expense of so doing that the number of volumes are on file in the library. 

Yours truly, 
T:n.IOTHY S. HOGAN, 

Attorney General. 
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297. 

DOW-AIKEN TAX-INTOXICATING LIQUORs-THE EFFECT OF RE:\lOVAL 
OF BUSINESS UPON AIKEN TAX. 

A person engaged in the traffic of intoxicating liquors who <Liscontinnes 
business in one place, and opens in another will be taxed $1,000.00 under section 
6071, General Code, upon each place of bnsincss. unless under section 6074 he be 
allQtced a refunding order from tile county auditor upon discontinuance at busi· 
ness in place No. 1. 

CoLu~mus, Orr10, July 17, 1911. 

Ilox. E. lVI. l<'t:LLIXGTox, Auditor of State, Columbus, Ohio. 
DEAR Sw:-1 beg to af'knowledge receipt of your letter of :\iay 5, 1911, in 

which you ask this department for a written opinion upon the following question: 

"Can a person engage in the traffic of intoxicating liquors, who has 
paid the tax imposer! by titie II. 'Police Regulations,' chapter XV, 
'Intoxicating Liquors,' General Code, commonly !mown as the Aiken law, 
during the fiseal year change the location of his business and continue 
the traffic without again paying said tax?" 

In consideration of this question in the light of section 6071, General Code, 
will not stop to consider or discuss the legislation and judicial decisions 

treating upon the question as to whether the assessment of $1,000 upon the 
business of trafficking in spiritous, vinous, malt or other intoxicating liquors 
is a tax or a license. 

Section 6071 of the General Code provides as follows: 

"Upon the business of trafficking in spiritous, vinous, malt or other 
intoxicating liquor, there shall be assessed yearly, and paid into the 
county treasury, as hereinafter provided, by each person, corporation 
or co-partnerRhip engaged therein, and for each place where such 
business is carried on by or for such person, corporation or co-partner
ship, the sum of one thousand dollars." 

Section 6081 of the General Code provides that an accurate description of 
the premises where the liquor business is conducted, and the name of the 
owner of the premises in which the business is carried on, must be furnished 
tlw county auditor. 

Section 6080 of the General Code provides that in case of failure to collect 
the amount due under section 6071, the county auditor shall place the amount 
due and unpaid upon the tax duplicate against the real estate in which such 
traffic is carried on, and it shall be collected as other taxes anrl assessments. 

By the terms of sections 6071, 6080 and 6081 General Code, it was plainly 
the intent of the legislature to make an assessment of $1,000 on each place 
where the business is carried on by any person, corporation or co-partnership, 
and the assessment is made a lien upon the particular place where the business 
i~< conducted, whether owned by the party carrying on the business or not. 

Section 6074 General Code providE's as follows: 

"\Vhen a person, company. f'Orporation or co-partnership, engaged 
in such business, has been assessed and has paid the full amount of 
such assessment and afteward discontinues such business, the county 
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auditor. upon being satisfied thereof, shall issue to such person, corpora
tion or co-partnership a refunding order for a proportionate amount of 
such assessment so paid, but the amount of such assessment so retained 
shall not be Jess than two hundred dollars unless such discontinuance 
of business has been caused by an election under a local option Jaw or 
a lawful finding of a mayor or judge on a petition filed in a residence 
district as provided in this chapter, in which case the proportionate 
amount of such tax shall be refunded in full." 

This section provides a method whereby any person, corporation or co-part
nership that desire to change their place of business or discontinue it in such 
place, may secure a refunder of the assessment paid under section 6071 General 
Code. 

Since the statute makes an assessment against the l1usiness of trafficking in 
intoxicating liquors for each place where such business is carried on and pro
vides for a refnnder in case any person, corporation or co-partnership desires 
to make a ch'ange in the location of its business or quit the business, I am of 
the opinion that the assessment having been paid by a particular person, corpora
tion or co-partnership upon the business of trafficking in spiritous, vinous or 
other intoxicating liquors, for a particular place, there can be no change in 
location of the business except by taking ont: a refunding order as provided by 
section 6074, and payment of a new assessment under section 6071. 

Respectfully, 

314. 

TDLOTHY S. HoGAX, 
Attorney General. 

TAX COMMISSION-CONSTITUTIONALITY OF SECTION 128 OF THE 
HOLLINGER BILL-APPROPRIATION LAW MUST BE SPECIFIC
REPAYMENT OF EXCESS TAXES. 

That part of section 128 of the Hollinger bill which provides tor an appro
priation tor an amount eqnal to .mch t(p; as the tax commission shall find teA 
have been overpaicl is in. conflict with article 2. section 22 of the constihttiow 
of Ohio, because it is not specific and not limitea to two years. 

· CoLt.:)IBL"S, Onw, August 4, 1911. 

Hox. E. M. FULLIXGTOX, Amlit01· of 8tate, Columbus, Ohio. 
D~;AR ·SIR:-I beg to aclmowledge receipt of your letter of July 27th, sub

mitting for my opinion then. on the following question: 

"Pursuant to the provisions of section 128 of House Bill No. 491, 
passed May 31, 19ll,the tax commission of Ohio has made a finding in 
favor of the above company of an amount of corporation tax that appears 
to have been overpaid, due the state, and have directed the auditor of 
state to draw his warrant on the treasurer of state in favor of said 
company for the amount of such taxes so erroneously paid. 

"There is no question in my mind as to the authority of the tax 
commission to make such review and correction, and to direct me, as 
auditor of state, to draw warrant on the treasury. There is some 
question in my mind as to whether the appropriation made in section 
128 is suffictently specific to comply with the requirements of a,rticle 
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II, section 22, of the constitution. Thf' last paragraph of section 128 of 
the act referred to reads as follows: 

.. 'The county treasurer· or the treasurer of state, as the case may 
be, shall pay such warrant, arvl tqere is hereby appropriated from the 
general revenue fund of any sueh eounty and from the general revenue 
fund of the !>tate not otherwisP appropriated such amount as may be 
nee. ssary to pay such warrant.' 

"Heretofore, in similar instanees, the attorney genral h:as held that 
an appropriation, to he available, must be for a specific amount. I have 
no desire to withhold the payment of this tax, which has been 
nroneously paid by the claimants, and to which they are evidently 
entitled, but in view of former decisions on such matters, I desire your 
opinion as to whether the appropriation provided for in section 128 is 
sufficient for the treasurer to honor the warrant of the auditor of state." 

14fl 

Section 128 of the Hollinger bill, so called. being the act passed :\lay 31, 
1911, provides in part as follows: 

"In case any such bani,, public utility or corporation has paid the 
tax or fee assessed against it unrler mistake, and such mistake is 
corrected uy the commission " * * so that the amount due from 
such bank, public utility or corvoration * * * is less than the 
amount paid, the * * * auditor of state * " * shall upon 
certificate of such correction * * "' draw his warrant on the 
treasurer in favor of the bank, public utility or corporation for the 
amount so erroneously paid by it. " * * the treasurer of state 
* "' * shall pay such warrant; and there is hereby appropriated from 
the general revenue fund of the state, not otherwise appropriated, such 
amount as may be necessar-y to pay such warrants." 

Are these provisions constitutional? This section is permanent in its effect; 
that is to say, will remain the law until it is amended or repealed, unless it 
conflicts with the constitution. The amount sought to be appropriated is unde
termined. 

The constitution of the state, section 22 or article II, provides: 

"No money shall be drawn from the treasury except in pursuance 
of a specific appropriation made by law; and no appropriation shall be 
madr for a longer period than two years." 

The appropriation attcmpterl to be made by section 128 as above quoted, is 
not specific. Furthermore, it is attempted to be made for a longer period 
than two years. For both of these r.:asons, section 128 of the Hollinger bill 
insofar as it seel's to authorize the auditor of state and the treasurer of state 
by their joint action to draw monPy from the treasury of the state is in my 
jlH1gment unconstitutionaL 

I de<.m it proper to state that the infirmity of the section in this particular 
does not. in my opinion, affect the remaining provisions of the section itself, or 
of the act in general. I may also !'>tate the only relief which. can be constitu· 
tionally accorded to a puhlir- utility or corporation which has erroneously paid 
an excessive sum of money into the state treasury, is through the legislature 
hy means of a specific appropriation for that purpose. 

Very truly yours, 
TDIOTHY s. HOGAX. 

Attorney General. 
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319. 

DOW-AIKEN TAX-ASSESSMENT IN DRY TERRITORY-DISCRETION OF 
AUDITOR IN ALLOWING REFUNDER. 

Section 6074, General Corle, provirling a ta:v of $1,000.00 upon the business 
of trafficking in intoxicating liquors applies as well to dry as to wet territory. 

Under section 6089 such assessment in dry territory must carry with it a 
penalty of twenty per cent., and not u.nti.l all of this Tws been paid, in, can the 
auditor consider a refunding order. 

The allowance of the refttnrling onler is entirely at the discretion of the, 
a!l(Zitor, and he may take into consirle1·ation all surrounding facts anrl circum
stances. 

It is not fm· the coto·t to 1·estrain the treasw·er {TOm collecting such taxes 
nor has the cotwt anything to do with the rUsc1·etion of the connty aurlitor in 
allowing a t·efmuler. 

COLUMBUS, 0TIIO, August 9, 1911. 

lioN. E. M. FuLLINGTON, Atulitor of State. Colmnlnts, Ohio. 
DEAR Sm:-I am in receipt of your favor of August 7th, wherein you state: 

"I hereby request yonr written opinion as to the provision of section 
6074, General Code, so far as the same relates to the duties of county 
auditors in the matter of refunding liquor tax assessments. 

"DoEs this apply to assessments in what is !mown as 'dry' as well 
'wet' counties?" 

Section 6074 of the General Code provides: 

"When a person, company, corporation or co-partnership, engaged 
in such business, h'as been assPSsed and has paid the full amount of 
such assessment and afterward discontinues such businpss, the county 
auditor, upon being satiRfied thereof, shall issue to such person, corpora
tion or co-partnership, a refunding order for a proportionate amount of 
such assessment so paid, but the amount of such assessment so retained, 
shall not be less than two hundred dollars unless such discontinuance 
of ·business has been caused by an election under a local option law 
or a lawful finding of a mayor or judge on a petition filed Jn a resiaence 
district as provided in this chapter, in which case the proportionate 
amount of such tax shall be refunded in full." 

This section is one of the sections relating to the taxation upon the busin.:lss 
of the liquor traffic in this state, which law is included_ between sections 6071 
and 6096 inclusive, and is familiarly !mown as the "Aiken tax." 

The supreme court of Ohio in the recent cases familiarly known as the 
Newark liquor tax cases, h'as declared that the Aiken law tax operates uniformly 
throughout the state, that is, in what is known as "dry" as well as in "wet" 
territory, and that insofar as the assessments under such Jaw are made, the 
law does not take cognizance of whether the party against whom the assessment 
is levied is within prohibited territory or not. Such being the rulings of the 
supreme court, it seems to me that insofar as the question of taxation of liquor 
business is concerned, the question of the legality or illegality of such business 
is not to be considered. 
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I am, therefore, of the opinion that the entire Aiken law tax and all the 
provisions thereof operate within "dry" territory as well as "wet" territory, 
and that it is no concern of the state in assessing such business whether it is 
assessed in "wet" or "dry" territory. 

Such being my view, I am of the opinion that section 6074 applies to 
assessments in "dry" counties as well as in "wet." To hold otherwise, would 
be to hold that although the Aiken law tax operates in each and every part 
of the state, and consequently, the state does not take into consideration whether 
or not the business of trafficking in liquor is prohibited, yet that certain sections 
of such statutes do not so operate. As far as the Aiken law tax is concerned, 
1 can see no distinction in the matter of allowing refunders between the failure 
of a party engaged in the liquor business in the territory in which it is not 
prohibited to make due returns under the law and the failure to make returns by a 
party who is carrying on such business in territory wherein the traffic is 
prohibited. 

Replying further to your inqury as to the duties of the county auditor in 
the matter of refunding liquor tax assessments, I invite your attention again to 
section 6074, quoted in the first part of this opinion, and its requirements in 
brief are: 

"When a person * * * engaged in such business has been 
assesse1~ and has paid the full amount of such assessment, and after
wards discontinues such business, the county auditor, upon being 
satisfied thereof shall issue * * * a refunding order * * * for a 
proportionate amount of such assessments so paid, but the amount of 
such assessment so retained, sb:all not be less than two hundred 
dollars * * *." 

This is all of said section that need be considered in answering your inquiry. 
From these provisions, it is plain that before a refunding order can be issued 
in any case, the full amount of the assessments must be paid into the treasury, 
and the auditor, uor anyone else could make a refunder or issue a refunding 
order until the entire assessment has been paid. Where the assessment, which 
in "dry territory under section 6089 must carry with it a penalty of twenty 
per cent. has been paid into the treasury by the person assessed, and not until 
then, the auditor may consider an application for a refunding order; it will be 
observed, under the provisions of section 6074, the matter as to whether or not 
a refunding order shall be issued is left entirely to the discretion of the auditor. 
The person applying for such refunding order must satisfy the auditor that he 
has discontinued flUCh bm;iness, and it seems to me that under this section the 
auditor in satisfying himself whether the applicant has actually discontinued 
such business, may take into consideration such facts as in his judgment may 
enlighten him on this question. To consider the character of the applicant, his 
previous reputation, whether or not he has before violated the liquor laws, the 
circumstances surrounding the premises which he occupies and upon which 
said business b:as been carried on, unless all the paraphernalia usually found 
about a saloon or about a place where intoxicating liquors are sold lawfully or 
unlawfully, is removed or disposed of or destroyed, it might well be doubted 
if the applicant were making the application in good faith. 

It seems to me further, that there are so many facts and circumstances 
which an auditor in satifying himself upon this question, might take into con
sideration that it would be impossiblP to enumerate or call attention to all of 
them, and that, therefore, as the decision of the matter is within the discretion 
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of the auditor the means by which he may reach his decision must necessarily 
be held to be within his discretion also, and it may well be said that in satis
fying himself upon RUch question, he may not act as judges fr-equently do, when 
called upon to pass sentence on a person convicted of crin:~. That is, make 
such outside investigation per~onally or otherwise as may t('nd to throw light 
upon the matter under consideration. 

I wish further to call your attention to the fact that section 6090 of the 
General Code provid'Es that ten per cent. of the penalty imposed by section 6089 
upon pesons certified to the auditor of state as trafficking in intoxicating · 
liquors by the dairy and food commissioner under section 6087 et seq., shall be 
set apart and paid into th'e state. treasury, and that the remainder shall be 
distributed as provider! in section 6093. 

It will be kept in mind that the Aiken Jaw and the Rose law are not the 
same. The one recognizEs the right to sell liquor in any part of the state upon 
paying tax upon the liquor business; the other recognizes the right of the people 
to vote the liquor businEss out of existence in a given county. The former, 
under the decision of the supreme court, provides for the enforcement of the 
collection of taxes without rEference as to whether the territory is wet or dry; 
it provides that upon the business of trafficking in spiritous, vinous, malt or 
other intoxicating liquor, there shall be assessed yearly and paid into the county 
treasury as provided in seetions subsEquent to section 6071 by each person, 
corporation or co-partnership, engaged therein and in each place where such 
business is carried on by such person, corporation or co-partnership, the sum 
of $1.000.00. 

Section 6074 provides that: 

"When a person, company. corporation or co-partnership engaged In 
such business, has been assessed and has paid the full amount of such 
assessment and afterward discontinues such business, the county auditor, 
upon being satisfied thereof, shall issue to such person, company, 
corporation or co-partnership a refunding order for a proportionate 
amount of such assessment so paid." 

I see no reason for reading into the statutes the idea of voluntary payment. 
The court, in my judgment, has nothing whatever to do with the whole con
troversy except in so far as its aid is necessary to enforce the collection of the 
assessment. 

I have no hesitancy in saying that the action of Judge Nicholas in refusing 
r, restraining order upon the treasurer of Coshocton county is correct. It is 
not for the court to restrain the treasurer from collecting such taxes, and that 
distinguished jurist is undoubtedly right upon the question. On the other hand, 
the court has nothing to do with the discretion of the county auditor in allowing 
a refunder. 

Suppose a man sold one drink of whiskey, and as a consequence was com
pelled to pay the Ail{en-Dow tax; that within a month after such payment he 
was killed; that all of this occurred within three months, could it be claimeJ 
for a moment that the state of Ohio is not to refund to his estate for the nine 
months th'at he is out of business? I cannot conceive of an interpretation that 
would forbid this refunder. The object of the refunder is perfectly apparent. 
The state of Ohio does not desire to collect taxes on a traffic not in existence. 
The penalties provided are ample to m:cet all of the trouble arising from having 
to go to court to enforce collection. To my mind, the letter of the law, the 
spirit of the law and common honesty suggest the giving of the county auditor 
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discretion to make a refunder. On the other hand, the auditor should be quite 
sure_ that no refunder should be issued to one except a persou who has beyond 
lloubt discontinued business. The latter is sufficient protection to the public
the former is common honesty to b2 practiced by the state. 

Very truly yours, 

:J24. 

TntoTHY S. HOGA:\', 

Attorney General. 

APPROPRIATIONS-PERRY CENTENNIAL AND PERRY :VIIDMORIAL BUILD
ING-LEGISLATIVE INTENT. 

The Perry Centennial appropriation Vilis uf 1911 anfl 1912 express clear anrl 
,,pecifie intents of their own anrl therejore are free anll inrlep~Julent of, ancl not 
to be governerl or restricterl by the Perry Centennial a}J]Jropnati011 bills passer/ 
May 9, 1910. 

CoLnuws, Onro, August 15, 1911. 

Ho:\'. E. M. FULLD'G'J'o;o.;, Auditor of Sta.te. Columbus, Ohio. 
Dt:AR SIR:-The answer to your communication of July 28th, in regard to 

the appropriations for the P"rry Victory Centennial Commission of Ohio has been 
unavoidably delayed until this time. Your letter in regard to this matter is as 
follows: 

"There was appropriated in the general appropriation bill for 1911, 
$25,000 for 'expenses Perry memorial and centennial celebration.' The 
question arises as to whether any part of this appropriation can b>3 
used by the Perry's Victory Centennial Commission for the expenses of 
the members of the eommission and any other necessary expenditures 
that they may have made in carrying ont the provisions of the act of May 
9, 1910, page 176. vol. 101, 0. L. There would be no question in my mind 
but that this appropriation coulrl be used for such exp~nses were it not 
for the preamble to the act referred to, which clearly indicates the 
intention of the general assembly that a total sum of $75,000 should be 
apppropriated in the aid of the erection of a permanent memorial 
building. Twenty-five thousand dollars of this amount was appropriated 
(page 176. 101 0. L.) in 1910, 'solely toward th'e erection of the said 
memorial building on Pnt-in-Bay island.' In addition, on the same page, 
is appropriated the sum of $5,000 for the use of the commission for its 
actual and necessary expenses. The gemral appropriation bill of 1911 
carried an item for the eommission of $25,000 for 'expenses Perry 
memorial and eentennial .:elFhration.' The appropriation hill of 1912 
carried an item of $20Jl00 for the same purpose. 

'I would be pleased to have yo11r written opinion as to whether it 
was th? intention of the le!!'islature that these two columns, namely, 
$25,000 in 1911 and $20,000 in 1912, shoulrl be used solely for the purpose 
of the erection of a memorial building- on Put-in-Bay Island, as was the 
$25,000 appropriated in 1910, or if any part of th~ appi'OJlriations of 1911 
and 1912 ean be used by the Perry'!' Victory :\lemorial Commission for the 
expenses of the members, anrl salaries of secretary or other employes 
of the commission." 

The art of April 2G, 1910, makin~ thf' first appro1>riation for this centennial 
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and memorial is found in 101 0. L., page 175. The preamble to this act is quite 
lengthy, but it seems necessary, in order to arrive at the intention of the 
legislature, to set it out in full. The act is entitled: 

"An act making an appropriation in behalf of a Perry's victory 
centennial celebration and the erection of a permanent memorial on 
Put-in-Bay Island during the year 1913 in commEmoration of the 100th 
anniversary of the battle of Lake Erie and of General 'Villiam Henry 
Harrison's northwestern campaign in the War of 1812." 

and the preamble is as follows: 

"WnKRKAS, The state of Ohio by joint resolution of the general 
assembly, passed February 28, 1908, authorized its governor to appoint, 
and in pursuance thereof he did appoint, five commissioners to prepare 
and carry out plans for a Perry's victory centennial to be held during 
the year 1913 on Put-in-Bay Island, Lake Erie, state of Ohio, in com
memoration of the lOOth anniversary of the battle of Lake Erie, fought 
and won off that island in La lie Erie, Septem her 10, 1813, the primary 
objects of the celebration to be the erection of a permanent memorial 
to Commodore Oliver Hazard Perry and the observance of the centenary 
of his naval victary ancl of the military campaign of General William 
Henry Harrison the same year, and of the peace of 1814; also to take 
the form of an educational, military, naval and historical exposition; 
and 

"WHEREAS, By like resolution of the general assembly adopted in 
1909, the governor of Ohio was authorized to and did appoint four 
additional members of said commission for the like purpose; and, 

"WHEREAS, The governors of the states of Pennsylvania, Michigan, 
Illinois, ·wisconsin, New York, Rhode Island and Kentucky by the 
unanimous votes of their respective legislatures have each since 
appointed five commissioners to likewise co-operate the same ends, and 
with said Ohio commissioners in such Perry victory centennial so to 
be held; and, 

"WHERt~As, The states of Indiana and Minnesota will be invited 
.and are expected to also appoint commissioners for the same purpose; 
and 

·'WHEREAS, Said states have taken and are expected to tJa.ke further 
action to aid in securing said centennial and exposition; and 

"WuEm~As, Said commissioners of Ohio and of the other states 
herein named, have organized with the name 'Perry's Victory Centennial 
Commission,' · and the Ohio commissioners have submitted to the 
governor and general assembly an exhatistive report embodying appro
priate and practical plans for the proper celebration of said centennral 
anniversary; and, 

"WHER~;.u;, It is a part of the said plans to erect on said island, 
with the aid of the national government and the states participating 
in the said centennial celebration, a permanent 'Perry memorial,' com
bining the objects of a monument and lighthouse, wir.eless telegraph, 
meteorological and life-saving stations and aquarium, to be of perpetual 
usefulness for such and other purposEs; and, 

"WHEREAS. House Bill No. 16368, introduced by Congressman J. 
Warren Keifer, of Ohio, as representing the Ohio delegation and appro-
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priating the sum of two hundred and fifty thousand dollars in aid of 
the erection of said wemorial in conjunction with the said centennial 
celebration, is now pending in congress with every prospect of favorable 
consideration; and, 

"WHEREAS, The commission appointed by the governor of Ohio, as 
aforesaid, in said report to the governor recommends a suitable appro
priation to carry out the plans and purposes therein outlined; and, 

"Wn~:REAH, It is the sense of the general assembly that there shall 
be appropriated the sum of seventy-five· thousand dollars in aid of the 
erection of a permanent memorial building, and an appropriation of five 
thousand dollars for the use of the commission for iO;; actual and 
neeessary expenses; therefore * 0." 
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From this it is clear that it was the intention of the legislature to make 
dn appropriation or appropriations not only to erect a perman'ent memorial, but 
also in behalf of the Perry's victory centennial celebration, and the first purpose 
as contemplated in the appointment of commissioners was to prepare and carry 
out plans for a Perry's victory centennial to be held during the year 1913. 

Afterwards, as further appears from the said preamble, other states and the 
United States were invited to participate in the said celebration, and the legis
latures of the several states Expressed their intention to co-operate in the said 
.~elebration; and when the Ohio commissioners submitted their preliminary 
report to the governor, in addition to plans for the proper celebration of the 
said centennial, said report included plans for the erection of a permanent Perry 
memorial as set forth in the said preamble. Therefore, the plan as it now 
exists and as it existed at the time of the passage of the said act was two-fold; 
first, a centennial celebration to be held in 1913 on Put-in-Bay Island; second, 
the erection of a permanent memorial on said island. 

The last clause of the preamble would seem to indicate that it was the 
intention of the legislature, that is of the 78th general as1:embly of Ohio, to 
make an appropriation of $75,000 "in aid of the erection of a perm:anent memorial 
building and an appropriation of $5,000 for the use of the commission for its 
actual and necessary expenses," but when we come to the enacting clause, section 
1, we find that the legislature did not at this time appropriate $75,000, and the 
only sum it appropriated was $25,000, which was specifically appropriated to 
be used "solely toward the erection of the said memorial building on Put-in-Bay 
Island." There was also an appropriation of $5,000 for the use of the com
mission for actual necessary expensEs. 

This ends the matter so far as this particular act and specific appropriation 
are to be considered. The said $25,000 can only be used towards the erection 
ot the mEmorial building. 

The 79th general assembly by the act of :May 31, 1911, House Bill 566, 
\Jeing an act to ntake the general appropriations for the year 1911, made the 
lollowing appropriations,. "Expenses Perry memorial and centennial celebration 
at Put-in-Bay to be disbursed by Perry's Victory Centennial Commission· of 
Ohio-$25,000." Taking the language of this act, "Expenses of Perry memorial 
and centennial celebration"' and the title to the act previously referred to, 
namely, 1 Ol 0. L. 175, ":\laldng an appropriation in behalf of a Perry's victory 
rentennial ('Clebration anll the erection of a permanent memorial on Put-in-Bay 
I!'llaud "' " " it seems to he clear that it was the intention of the last legis
lature (i. e., the 79th general assembly of Ohio) to appropriate $25,000 for the 
Pxpenses of the Perry memorial and cententlial celebration. This language is 
explicit, brief and clear and corresponds with the purposes heretofore expressed 
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by the legislature. It seems to me that it would be doing violence to the 
wording of the act' as used to say that it is to be construed as modified 
and limited by the language used in the last clause of the preamble to the 
act of 1910, that appropriation, as heretofore pointed out, was to be used "solely 
toward the erection of the said memorial building." lt may have been the 
intention of that legislature that subsequent legislatures should appropriate 
$50,000 additional to be used solely toward the erection of the memorial building, 
but the subsequent legislature (in this case the 79th general assembly) was not 
bound by the mere intent expr~ssed by the 78th general assembly. If it wished 
to carry out said intent, all that woulrl have been nEeded would have been to 
put in the present appropriation bill "Expenses Perry memorial" and omit the 
words, "and centennial celebration," but it dirl not do this, and this act stands 
by itself without any reference to former acts, and as its terms are too clear 
to admit of any other construction, I must necessarily hold that the act is 
to be construed as it reads, that is, an appropriation is made of $25,000 for the 
expenses of the Perry memorial and centennial celebration, which is to be dis
bursed by the Perry's Victory Centennial Commission of Ohio. This also applies 
to the appropriation bill for 1912 carrying a similar item of $20,000. 

Very truly yours, 

329. 

TnroTHY S. HOGAN, 
Attorney General. 

STATE BOARD OF ADMINISTRATION-MERGER OF APPROPRIATIONS
DUTIES OF BOARD, STATE AUDITOR AND THE STATE TREASURER. 

The state board of acLministration ttnde.r act of Jfay 7, 1911 (102 0. L., 211) 
is empowered to merge appTOpriations into the three heads of "Maintenance," 
"Ordinary Repairs and Improvements." ana ''SlJeci{ic Purposes,'' so as to con
tonn to said act. 

The state attclitor and the state treasnrer m·e fully authorized to open aJ 
new set of accounts so far as the appro1Jriations are concerned, agreeably to' 
the act aforesaid. 

It would be well, however, to adopt a system which would apprise the state 
treasttrer and state auclitor of the fact that the voucher clrawn tor a certain1 
rmrpose under the three general heads cloes not exceecl in amount the speci{ia 
sum appropriatecl by the legislatltre tor any specific purpose. 

CoLuMnus, Omo, August 31, 1911. 

Hox. E. M. FULLlXGTOX, Atulitor of State. Colttmbus. Ohio. 
DEAR S1n:-Your favor of the 29th inst. jnst received, whP.rein you inquire: 

"Can the treasurer of state and auditor of state legally merg;e the 
appropriations made by the last general aasembly for the use of each 
institution for the year ending February 15, 1912, except specific 
purposes, under maintenance and ordinary repairs and improvements? 

"Can the auditor of state legally issue his warrant on the treasurer 
of state in payment of vouchers authorized by the Ohio board of adminis
tration, and draw on the funds when so merged?" 

Section 7 of the act approved May 17, 1911, found in year book 1Q2, at page 
211, provides as follows: 
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"The board, in addition to the powers expressly conferred, shall 
have all power and authority necessary for the full and efficient exercise 
of the executive, administrative and fiscal supervision over all said 
institutions." 

Section 31 of the said act provides as follows: 

"Each managing officer shall before each session of the general 
assembly present to said fiscal supervisor an itemized list of appro
priations desired for maintenance, repairs and improvements and special 
purposes, as he considers necessary for the period of' time to be covered 
by appropriations. The fiscal supervisor shall tabulate such statements 
and present them to the board of administration with his recommenda
tions. It shall then be the duty of the hoard to present the needs of the 
institutions to the general assembly. For this purpose a per capita 
allowance for the inmates, patients and pupils of each of the institutions 
shall be arrived at and a total allowance for maintenance asked for on 
the basis of actual number and estimated increase. The fiscal supervisor 
and the board shall furnish to the governor and to the general assembly 
such information as may be required regarding appropriations requested. 
It is the intent and meaning of this section that all requests for appro
priations for said institutions 'shall be placed uncter sole control of the 
board, and that appropriations for the maintenance and for ordinary 
repairs and imt)rovements thereof shall be made to the board in single 
sums to be used for the several institutions according to their varying 
needs. 

"Hereafter the appropriations for said institutions shall be of three 
classes: 

" ( 1) Maintenance. 
"(2) Ordinary repairs and improvements. 
'· ( 3) Specific purposes. 
"Appropriations for specific purposes shall cover all items for con

struction, extraordinary repairs and purchase of land and shall be used 
only for lhe institutions and purposes specified therein." 

Sertion 30 of the said act provides as follows: 

"The state treasurer shall have charge of all funds under the 
jurisdiction of the board and shall pay out the same only in accordance 
with the provisions of this act: providerl, that the moneys designated 
and approved by the board and the slate auditor as salary and con
tingent funds in the monthly estimates shall be placed, not later than 
the first day of each month, in the hands of the managing officer of each 
institution. who shall act as treasurer thereof. :\loneys in the hands 
of the officials of the several institutions at the organization of the 
board shall be transferred forthwith to the state treasurer. Moneys 
collected from various sources such as the sale of goods, farm products 
and all miscellaneous articles, shall hE' transmitted on or before :Monday 
of each wPek to th~ state. treasurer and a detailed statement of such 
eollections made to the fiscal supE'rvisor by each managing officer; but 
the receipts from manufacturing industries shall be used and accounted 
for as nrovided in section 32 hereof." 

157 
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Section 29 of the said act provides as follows: 

"For the purpose of proper regulation, recording and auditing the 
various expenditures of said institutions the managing officers thereof 
shall prepare ·and present to. the fiscal supervisor in triplicate, not less 
than fifteen days before the first day of each month, and on forms 
furnished by the board, a detailed estimate of all supplies, materials, 
improvements and money needed during each month. The fiscal super
visor shall renew such estimates, and in writing advise changes, if any, 
giving his reasons therefor, and present them to the board. The officer 
making the estimate may appeal to the board on any change so advised, 
due notice of which shall be given him. Estimates for periods longer 
than one month may be made in the same manner by the managing 
officer for staple articles designated by the board or for other supplies. 
Each estimate may include a contingent. fund of not to exceed three 
per cent. of the total amount for maintenance for the period of the 
estimate, for which no detailed account need be given in the estimate, 
but such fund shall he drawn upon only in due form as herein provided 
and under the rules of th~ board. The fiscal supervisor «hall return to 
the managing officer one copy of every estimate with the board's 
approval or alterations in writing, furnish one copy to the state auditor, 
and file the third in the office of the board. The state auditor shall 
ascertain that the Estimates so received do not exceed the respective 
appropriations, and shall draw warrants on the state trert.Surer monthly 
for the salary and contingent funds for each institution, which shall be 
placed in the hands of the managing officer thereof. Itemized payrolls 
or voucblers for aU payments shall be drawn in triplicate. One copy 
shall be kept on file by the managing officer, one be giveu to the fiscal 
supervisor, and one to the state auditor, who shall issue a warrant on 
the state treasurer thereon. Each voucher shall contain a statement 
of the managing officer, or of some other bonded officer designated by 
him, certifying that the supplies and materials purchaslid conform to 
the contract and samples, and that the improvements or repairs made 
or special services rendered were fully satisfactory; that ~he approving 
officer was in no way financially interested in the transaction to which the 
same relates, and that he has full knowledge of the value of the purchase 
or work or services in question; such statement to be made according 
to forms provided by the board; provided, that payrolls for temporary 
employments in cases of emergency may be made at any time after the 
services are performed, but all such payrolls shall be certified by the 
managing officer in the same manner as other vouchers, who shall also 
certify that each person named in the payroll actually rendered the 
services for the time and at the rate charged therein." 

In connection with your inquiry I have one from the Ohio board of adminis
trations, a copy of which is as follows: 

"Section 31, paragraph 2, of an act 'to create a board of adminis
tration for the institutions of the state * * * passed May 17, 1911, 
reads as follows: 

"'Hereafter the appropriations for said instiutions shall be of three 
classes: 

(1) 1\iaintenance. 
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( 2) Ordinary repairs and improvements. 
(3) Specific purposes.' 
"It is the desire of this department to merge the several appro

priations made by the legislature to the institutions into the funds above 
named. For example: 

Boys' Industrial School Partial 
Current expenses. . . . . . . . . . . . $50,000 00 
Salaries of officers, teachers 

and trustees' expl"nsl"s. . . . . . 20,000 00 
Ordinary repairs and improve

ments including gas wells .. 
Rewards .................. . 
Necessary additions and im

provements in power plant 

$70,000 00 

General 
$65.000 00 

2:1,000 00 

7,000 00 
700 00 

2,500 00 

$98,200 00 

Total 
$115,000 00 

43,000 00 

7,000 00 
700 00 

2,500 00 

$168,200 00 

"The boanl desires to merge the above appropriations as follows: 

MAI:'\'l'J<:XAXCI!: 

Current expenses ....................................... $115,000 00 
Salaries of officers, teachers and trustees' expenses. . . . . . . . 43,000 00 

$158,000 00 

Ordinary repairs and improvements ..................... $ 7,000 00 

$ 7,000 00 
SP~:cn·rc PPUPOSl';H 

Rewards ............................................... $ 700 00 
Necessary additions and improvements in the power plant 2,500 00 

$ 3,200 00 

Total ............................................. $168,200 00 

"You will observe that the above merger is no diversion of funds, 
but is simply a change in the manner of bool,keeping. The appro
priations made by the legislature for the institutions for the year ending 
February 15, 1913, is made in the same manner as outlined in the above 
statement, and it is the intention of this department, providing the 
auditor -and treasurer are satisfied that this matter of merging the funds 
is no violation of the law, to request them to classify their several appro
priations as they now carry thPm and merge them in this way. 

"I attach hereto a full statemE-nt showing the manner in_ which it 
is desired that these funds should be merged for the severa.l institutions, 
and you will note, for instance, the appropriations for the salaries of 
managers at the penitentiary; inasmuch as these officers no longer 
exist, such appropriations shouid be turned back into the -general 
revenue fund. 

"I trust you will take this matter under immediate consideration, 
and advise the state auditor and state treasurer and, also, this depart
ment, of your opinion as to the legality of the merger outlined above." 
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From ,the foregoing you will observe that by the provisions of section 7 
of the act, the board is given all power and authority necessary for the full 
and efficient exercise of the executive, administrative and fiscal supervision over 
all said institutions. 

You will observe that section 30 aforesaid, provides that the state treasurer 
shall have charge of all funds under the jurisdiction of the board and shall 
pay out the same only in accordance with the provisions of the act referred to 
l.Jefore, to-wit: the act of May 17, 1911. 

You will further observe that by provision of section 31, it is provided 
hereafter the appropriations fo1· tha said institutions shall be of threa classes: 
1. :\iaint€nance. 2. Ordinary repairs and improvements. 3. Specific rmrposes. 

Section 12 of the aforesaid act provides as follows: 

"The board shall cause to be kept in its office a proper and complete 
set of books and accounts with each institution, which shall clearly 
show the nature and amount of every expenditure authorized and made 
thereat, and contain an account of all appropriations made by the 
general assembly and of ail other funds. with the disposition thereof. 
It shall prescribe the form of vouchers, records and methods of keeping 
accounts at each of the institutions which shall be as nearly uniform 
as possible. The board or any member or officer thereof shall have the 
power to examine the records of each institution at any time. It shall 
also have the power to authorize its bookkeeper, accountant, or any 
other employe to examine and check the records, accounts and vouchers 
or to take an inventoi·y of the prop:rty of any institution, or to do 
whatever may be deemed necessary, and to pay the actual and reason
able expenses incurred in such service upon an it mized account thereof 
being filed and appr.oved." 

You will further observe that the appropriation act providing money avail
abl'e to pay liabilities incurred on and after February 16, 1912, so far as 
relates to the Ohio board of administration, is to i)e found in year book 102, 
page 407, and the same is divided under the heads of Maintenance. Ordinar11 
Tf'Pairs and improvernents, and Specific purposes. so that as to any period after 
February 16, 1912, there can be no question, and the only matter of concern 
is as to the power of the state boanl of administration to merge the appro
priations made for the year ];rior to February 16, 1912, and group them under 
the three heads of Maintenance, Ordinary repairs and improvements, and 
specific purposes. 

Without going into detail in this opinion, it is sufficient to say that the 
act establishing the state board of administration for state institutions· sets 
forth in the beginning it'S intEnts and purposes as follows, to-wit: 

"Section 1. The intent and rjurpose of this act are to provide 
hnmane and scientific treatment and care and the highest attainable 
degree of individual develonment for the dependent wards of the state; 

"To provide for the delinquent such wise conditions of modern 
education and training as will restore the largest possible portion of 
them to useful citizenship: 

"To promote the study of the causes of cl.ependency and delinquency, 
and of mental, moral and physical defects, with a view to cure and 
ultimate prevention; 

"To secure by uniform and systematic management, the highest 
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attainable degre2 of economy in the administration of the state 
institution!> consistent with the objects in view; 

"This act shall be liberally construed to these ends." 

Section 8 of the said act provid~>s: 
''The board on its organization shall succeed to and b2 vested with 

the title and all rights of the present boards of trustees, boards of 
managers, and commissions of and for said several institutions in and 
to land, money or other property, real and personal, held for the benefit 
of their respective institutions, or for other public use, without further 
process of law, but in trust for the state of Ohio. Said several boards 
of trustees, boards of managers, and commissions now charged with duties 
respecting the institutions above named shall on and after August 15. 
1911, have no further legal existence and the board is hereby authorized 
and directed to assume and continue, as successor thereof, the con
struction, control and management of said institutions, subject to the 
provisions of this act." 
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From the foregoing it is perfectly apparent that the object of the act is 
that the board of administration shall succeed to and be ve,ted with the title 
and all the rights of thP present boards of trustees, boards of managers and 
commissions of the aforesaid several institutions in and to the lands, moneys, 
and other property, real and personal, held for the benefit of the respective 
institutions or for any other public use. 

You will also notice that the said "several boards of trustees, boards of 
managers and commissions" now chargeable with the duties respecting the 
institutions above named, shall on ana after A1tgust 1!i, 191t, have no fttrthet 
legal existence. and the board by the said act is authorized and directed to 
assume and continue as successor thereof in the construction, control and manag<3-
ment of the said institutions. 

In short, it is unreasonable to assume that the legislature would provid(\ 
for an entirely new method of managing state institutions and abolish the old 
method of management and relieve the former managers and trustees, and at 
the same time deprive .the new board of all the fiscal necessities and advantages 
of the old. 

The appropriations for thP year ending February 12, 1912, were ·made agree· 
nbly to the old order of things, hut the board of administration, together with 
the state treasurer, are required under the statutes to conform to the new 
order of things. It is not reasonable to assume that the new board is to institute 
two systems of bookkeeping. On the other hand, it is only fair to believe that 
the ·new board will start out with its new system of bookkeeping as a permanent 
one in conformity with the new order of things as made by the act aforesaid, 
and not in respect to any other. 

I wish to state that the board of administration has a perfect right to 
merge the funds appropriated hy the legislature so as to conform to the act 
of May 17, 1911. By so doing the said board is not making any appropriation
it is simply merging the funds already appropriated so as an account of same 
may be kept in accordance with the act aforesaid. 

My holding is, therefor~>, that the state board of administration is em-
. powered to merge the said funds and certify its action to the state auditor and 

to the state treasurer, and the state auditor and the state treasurer are fully 
authorized to open a new set of accounts, so far as the appropriations are 
concerned, agreeably to thP order of the board of administration, and the act 
of :\lay 17, 1911, aforesaid. 

11--A. G. 
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In order to avoid the possibility 9f exceeding the amount appropriated for 
specific purposes after the funds have been merged in accordance with the act 
creating the state board of administration, it would be well to adopt some 
system which would apprise the state treasurer· and tllil state auditor of the 
fact that the voucher drawn for a certain purpose under the three general heads 
does not exceed in amount the specific amount appropriated by the legislature 
for any specific purpose. 

Very respectfully, 

338. 

TDlOTHY S. HOGAN, 

.Attorney General. 

DEPUTY COUNTY AUDITOR AND DEPUTY SEALER OF WEIGHTS AND 
MEASURES-OFFICE·S ARE COMPATIBLE. 

County auditor in h·is capacity as sealer of weights and measures maw 
appoint his deputy a!tditor to serve in the capacity of cleptuy sealer of weights 
and measures. 

CoLu:~mrs, Onw, September 5, 1911. 

HoN. E. M. FULLINGTON, Anditor of State, Golt£7nbt£S, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of July _19th, 

requesting an opinion on the question submitted by J. M. Fischer, auditor of 
Clinton county, tocwit: 

"Is it permissible for a county auditor as !:;ealer of weights and 
measures to appoint a person who is serving in his office as deputy 
aud,Jtor, to the position of deputy sealer or weights and measures? 
That is, can a person fill tlie positions of deputy auditor and deputy 
sealer of weights and measures and legally draw pay for service in 
each capacity?" 

Section 2622 of the General Code, as amended May 31, 1911 ( 102 0. L. 426), 
provides as follows: 

"Each county sealer of weights and measures shall ·appoint by 
wri~ing under his _hand and seal, a deptuy who shall compare weights 
and measures wherever the same are used or maintained for use within 
his county, or which are brought to the office of the county se>a.Ier for 
tQat purpose, with the copies of the original standards in the possession 
of the county sealer, who shall receive a salary fixed by the county 
commissioners, to be paid by the county, which salary shall be instead 
of all fees or charges. otherwise allowed by law. Such deputy shall 
also be employed by the county sealer to assist in the prosecution of 
all violations of laws relating to weights and measures." 

The sole question is whether the respective positions of deputy auditor and 
deputy sealer of weights and measures are compatible. As Lord Mansfield 
(Rex vs. Guyer, 1st Burt 226) long ago said, each case must be judged by its 
own peculiar circumstances. There is no constitutional or statutory prohibition 
against the person holding the two offices mentioned, and in the event that the 
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taking on of the added duties did not so inte1·fere with the duties of the 
office he already held, I can see no reason why the same person could not hold 
the t.wo offices and legally draw pay for services in each capacity. 

I am therefore of the opinion that the inquiry should be answered in the 
affirmative. 

Very truly yours, 
TDWTHY S. Hoo.u;. 

Attorney General. 

343. 

COUNTY CO:\i.MSISIONERS-HIGHT TO PAY EXPENSES OF DEPUTY 
SEALER OF WEIGHTS AND :\lEASURES. 

CoLDIBCH. Onw, September 5, 1911. 

Hox. E. M. FuLLIXGTux, Auditor uf State. Columbus, Ohio. 
DEAR SJR:-I beg to acknowledge receipt of your communication of July 

19th, enclosing a letter from H. A. Buerhaus, auditor of Muskingum county, 
requesting an opinion upon the following question: 

"Can the county commissioners pay the expenses of the deputy 
sealer of weights and measures in going over the county listing measures, 
etc.? I ean find notl1ing in the code one way or the other. and we must 
.know before we fix his salary?" 

On .Tune 28th, this department answered this question in an opinion to the 
state sealer of weights and measures, as follows: 

"* * "' if IJy 'necessary traveling expenses' is meant any of the 
personal expenses of the officer, then the law is well settled that no 
such allowance can be made. But if in the performance of his duties 
as a county offieial it became necessary to incur any expense, which 
expense would be for the county rather than for himself, personally I 
am inclined t~ the belief that the county commissioners could reimburse 
him for such expense. It is difficult to lay down a rule which would 
be applicable to all cases; every particular case would have to be con· 
sidered individually, and while there is no provision of Jaw fixing the 
exact expense for which reimbursement may he made, the ancient 
custom, which has become the law. allows reimbursement for what is 
really the expense of the political division. 

Very truly yours, 
TnroTHY S. HOGAX. 

Attorney General. 
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357. 

TAX COl\DliSSION-NOTIFICATION TO STATE AUDITOR AND STATE 
TREASURER OF CORRECTED FINDINGS. 

The at~ditor of state within the meaning of section 128 of the H ollinge1· bill 
is the proper officer to whom. the tax comntission shonlcl certify any correction 
made by it of its findings. 

The proper procedure tor the tax commission woulcl be also to authorize 
the treasurer· uf state of such correctecl [in clings. 

CoLu~mus, OHIO, September 13, 1911. 

Hox. D. S. CREA~£EH, Treasurer of State, Colnmbus. Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of July 27th, sub
. mitting for my opinion thereon the following question: 

"Section 128 of the Hollinger law says that 'the tax commission 
upon application may make such correction in its determination, finding 
or order, as it may deem proper and its decision in the matter shall 
be final. Such correction shall be certified to the proper official who 
shall correct his records and duplicate in accordance therewith.' 

!'The tax commission has been notifying the auditor of state as 
the proper official, and this department gets no certification or official 
authority to change its I"ccunls in accordance with the findings of the· 
tax commission, althotigh the treasurer of state has the original 
duplicate. · 

"I would therefore ask your opinion as to who is the tJroper official 
mentioned in section 128 of the Hollinger law and how the treasurer 
of state should receive official notice to change the duplicate in 
accordance with the findings of the tax commission." 

Said section 128, which is sufficiently quoted in your letter, is to be read 
in connection with sec~ion 99 of the Hollinger law, which provides that, 

"After determining the· amount of taxes or fees payable to the 
state "' * * the aurlitor of state shall thereupon prepare proper 
duplicates and reports, and certify them to the treasurer of state for 
collection * * * " 

and with section 100 of ·said act, which provides that, 

"The treasurer of state shall "' * * render a daily itemized 
statement to the auditor of state of the amount of taxes or fees collected 
and the name of the company from whom collected, under all provisions 
of this act." 

The question which you presE'nt is perhaps as much a question of adminis
trative management as of law, but inasmuch as three separate departments 
are concerner\, and inasmuch as no onE' department has authority to prescribe 
rules for the government of oth"E'rs, T have no hesitancy in $Ubrnitting to you 
my views as to the proper procedure. 

Under the above cited and quoted sections it is my opinion that the auditor 
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of state is the "propE"r officer" within the meaning of section 128 to whom the 
tax commission should certify any correction made by it of \ts findings. This 
is true because the auditor of state must in all cases compute the tax due. 
Again, the auditor of state is himself required to keep a record of the sums 
eharged for collection as well as a rE>corrl of payments ther~on. On the other 
hand, the treasurer of state, who is the custodian of the duplicates, must have 
some authority to mal{e a change thE>rein. This authority ought properly to 
E>manate from the auditor. 

In my judgment, therefore, when the tax commission has reviewed and 
corrected its findings in a given particular, it should notify the auditor of 
state, who should correct his own records in accordance therewith and thereupon 
hy letter or upon sm·h blanli fornm as may be prepared, notify the treasurer 
of state of the amount 1lue under such corrected finding from the company 

. affected thereby. Thereupon, the tr<asurer would he authorized to correct all 
his own records and duplicates in the matter. 

By following the above suggested proPedure and by formulating blanks if 
necessary, in accordance therewith, it seems to me that any difficulty which 
may now he present in the administration of the law in question would he 
obviated. Very truly yours, 

3G7. 

TU!OTHY S. HOGAN, 

Attorney General. 

RESOLUTION OF' COUNTY CO:\il\IISSIONERS PROVIDING FOR COMPENSA
TION AND EXPENSES OF COUNTY AND ASSISTANT SURVEYORS 
AND ENGINEERS-STATCTORY AUTHORIZATIONS AND INHIBITIONS. 

A resolution of the county commissioners passed Oct. 4, 1904, providing for 
compP.nsation anlL expenses for· county surveyors and assistants is invalid, for 
the reason that the same is provider/ for by statute. 

A similar resulztlion providing for compensation of engineers and assistants 
iR valid by virtue of ser·tions 2403-2413 G. c: 

2. 'l'he term "mileaoe .. inclurles oeneral f'"xpenses of trm:el on of(ici<ll business. 

Cm.r~uws, Onto, September 16, 1911. 

Hox. E. M. FI.ILLIXCTOX, Auditor of State, Columbus, Ohio. 

Df:Au Sue-Your favor of .July 1, 1911, is received, in which you ask an 
opinion of this department upon the legality of mileage paid by virtue of the 
following r< solutions: 

"Un1lf r a resolution of the commissionE>rs of Franklin county, page 
28G of the journal in use October 4, 1901, Walter Braun was appointed 
deputy engineer from September 1, 1904, to September 1, 1905; seven 
assistant engineers were provided for. Per diem for both engineer and 
first four assistant engineers was fixe1l at $4.00 per day for bridge and 
$!i.OO pe1· day for road work. The three additional assistants were to 
l"Peeive $·!.00, $:l.OO and $2.00 per 1Jay respectively. In addition, the 
Pngineer and all the assistants and deputiPs were to h.c allowed 5 cents 
per mile. 

".July 31, l!l05, Commis~ioner's .Journal Xo. 12, page 520, another 
resolution was adopted reciting that the extra amount of work in the 
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county surveyor's offiC'c required the appointment of an engineer and 
assistants and that, under the act of 97 0. L. 304, certain assistants 
named therein were appointed and their compensation fixed at a flat 
rate per month. 

"We understand that the prosecuting attorney's department of 
Franklin county has rendered written opinion that milffige could be 
legally charged and collected from the county at least under the first, 
if not undEr the second of the above resolutions. 

"Kindly advise this department wh~ther or not findings should be 
made against such surveyor and dfJmties for the mileage so charged." 

The county surv'eyor is often !mown as county engineer, and I talce it that 
the resolution of October 4. 1904, appointed Walter Braun as county surveyor 
to fill a vacancy in that office,. and that the assistants were deputy county 
snrveyors. 

The compensation of a county surveyor is fixed by statute. 
Section 282 of the General Code provides as follows: 

"When employed by the day, the surveyor shall receive five dollars 
for each day and his nec<ssary actual expenses. vVhen not so employed 
he shall be entitled to receive the following fees:" (Here follows 
schedule of fees.) 

In 1904 the compensation was $4.00 per day. 
The compensation of a county surveyor and his deputies is fixed by 

statute and the commissioners had, at that time, no authority to fix the same. 
The statute does not provide for any mileage, and therefore mileage could not 
be collected by a county surveyor. or his deputy. 

However, if Mr. Braun was appointed as engineer by virtue of 97 0. L., 
page 304, a different statute governs the compensation. This act is now known 
as sections 2408 to 2413, inclu'Sive, of the General Code. Section 2411 authorizes 
the county commissioners to mal'e appointments of engineers and assistants 
upon request of the county surveyor. I might add that the commissioners had 
no authority to appoint deputy county surveyors. 

The method of fixing the compensation of engineers appointed under this 
act is provided in section 2413 of the GenEral Code, which is as follows: 

"The board of county commissioners shall fix the compensation of 
all persons appointed or employed unrler the provisions of the preceding 
sections, which, with their r.::asonable expenses shall be paid from the 
county treasury upon the allo\\"ance of the board. No provisions of 
law requiring a certificate that the money therefor is in the treasury, 
shall apply to the appointment or employment of such persons." 

The compensation is left to the discretion of the county commissioners. 
Under the resolution of October 4, 1904, they have fixed the compensation at 
so much per day and five cents per mile. The mileage allowed is part of the 
compensation. This mEthod of paying officials was used by the legislature in 
fixing the compensation of county commissioners. 

In the case of Richardson vs. State, 66 0. S. 108, Williams, C. J., in the 
opinion of the court on page 111, says: 

"It must be conceded that the three dollars per day allowed the 
commissioners is the limit of his compensation for his day's work, in 
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whatever way it may be performed in the discharge of his official duties. 
He cannot lawfully claim that the county is also bound to pay his 
board or other personal expenses. And, the 'mileage allowed him is 
intended to compensate him for expenses of his travel on official busi
ness.' That is the legal meaning and import of the term.'' 

16i 

Sertion 2413 of the General Code delegates to the commissioners the power 
of fixing the compensation of tire engineer and his assistants. The com
missioners exercised that power under resolution of October 4, 1904, and the 
per diem and mileage so fixed is legaL 

Under the resolution of July 31, 1905, the compensation was fixed at so 
much per month, and as no mileage was provided for in the resolution, none 
could be collected. 

Respectfully, 
TniOTHY S. HOGAN, 

Attorney General. 
A.dclendum: 

While we hold that mileage cannot legally be charged and collected 
from the county under the second of the above resolutions, and that there 
&hould be a finding under this second head against those that unlawfully 
collected it, yet wh.En the matter of settlement comes up it may be found that 
these officers did not collect their reasonable expenses to which they are entitled 
under the act found in 97 0. L. 304. Under that act they are entitled to their 
expenses, and it may be that they did not receive them, must mistakenly took 
mileage instead. 

Very truly yours, 

396. 

TDlOTHY S. HOGAN, 

Attorney General. 

OHIO NATIONAL GUARD CORRESPONDENCE SCHOOL-PAYMENT FOR 
COST OF POSTAGE CANNOT BE PAID FROM THE "MAINTENANCE 
OHIO NATIONAL GUARD FUND.'' 

By reason of article 2, section 22, providing for specific appropriation (011 

all moneys to be dratcn from the treasury. the cost of postage connected; with 
a correspondence school tor officers of the Ohio National Guard cannot be paia 
out of the tuna for "Maintenance of Ohio National Guard." 

Corx.\rnt:s, Onw, September 28, 1911. 

Hox. E. :\1. Fn.uxoTox, Aurlitor of Fitate, Columbus, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of September 14th, 
rcqufsting an official opinion upon the question submitted in the letter of 
General C. C. Weybrecht, which is as follows. 

"In conjunction with the officers of the regular army, who have 
been detailed to the state of Ohio hy the war department, this depart
ment proposes to inaugurate a correspondPnce school for officers of the 
Ohio National Guard, commenring NovembPr 1st. 

"A ruling has been made by the attorney general Qf the United 
States that government penalty envelopes carrying free postage cannot 
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be used for this work, and it would be up to us to pa)'l postage on all 
this correspondence. 

"It has been estimated that it will cost at least $600 to cover the 
postage, over and above what thi;; department uses annually. Our fund 
for 'contingent expenses' is barely large enough to carry on the regular 
work of this departmEnt, and,.it cannot stand this extra draft. Inasmuch 
as this work is for the benefit, use and maintenance of the Ohio 
National Guard, would it not be possible to pay this postage out of the 
fund for 'Maintenance Ohio National Guard?'" 

As I take it, the matter of the correspond'ence school for officers of the 
Ohio National Guard is a new proposition and novel venture, and I conclude 
that no suggestion of this matter ever entered the legislative mind when 
appropriations were made for the various matters pertaining to the adjutant 
general's department and the Ohio National Guard by tlie last general assembly. 

Section 5265 of the General Code provides: 

"The auditor of state shall credit to the 'state military fund' from 
the general revenues of the state, a sum equal to ten ·Cents for each 
person' who was a resident of the state, as shown by each last preceding 
federal census. Such fund shall be a continuous fund and available 
only for the support of the organized militia. It shall not be diverted 
to any other fund or used. for any other purpose." 

Section 5266 of the General Code provides: 

''The general assemlJ!y shaH appropriate annually, and divide into 
two funds, the amount authorized by the )}receding section. Such funds 
shall be respectively known as the 'state armory fund' and 'maintenance 
Ohio National guard fund.'" 

Section 5267 of the General Code provides: 

"From the 'maintenance Ohio National Guard fund,' the adjutant 
general shall pay the per diem, transportation, subsistence and incidental 
expenses of militia companies, inspections and incidental expenses of 
camp, including horse hire, fuel, lumber, forage of horses, and medical 
supplies.'' 

Section 5268 of the General Code provides: 

"From the 'state armory fund,' the board shall provide armories 
by leasing, purchasing or constructing as provided in this chapter." 

General Weybrecht asks if the cost of the correspondence school can be paid 
out of the fund for "maintenanca Ohio National Guard.'' Inasmuch as article 
II, section 22, of the constitution provides: 

"No money shall be drawn from the treasury, except in pursuance 
of a specific appropriation, made by law; and no 'appropriation shall be 
made for a longer period than two ye!ars." 

and since section 5267 of the. General Code specifically states what can be paid 
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out of the maintenance fund, I am of th:> opinion that the cost of the corre
spondence school referred to cannot be paid out of the "maintenance fund, Ohio 
Xational Guard."' Very truly yours, 

A 396. 

TD!OTHY S. HOOAX, 

Attorney General. 

INTOXICATING LIQUORS-DOW-AIKEN TAX-STOREHOUSE
TRAFFICKING. 

'!'lie maintenall('(' of a slurelwu.~e for intoJ'jrating liquors is subjef't to fliP 
Aiken ta.l' ll'l!e,·e in rU'fual fad orrler.~ are taJ.·en at or sale macle from .~ucll placP. 

CoLl',\tBl'S, Onw, September 28, 1911. 

Hox. E. M. Ft·r.uxnTox, Aullitor of State, Columbus, Ohio. 

DEAR Sm:-I bE>g to acknowledge receipt of your letter of some time ago, 
wherein you request an opinion upon a question submitted in a letter addressed 
to you by the Brucliman Brewing Company, of Cincinnati, Ohio, which reads 
as follows: 

"In reply to yotu· letter of April 20th, will say that we were thinking 
of starting a bottle beer route through this county, and in doing so 
we must establish a depot as a Rtorage room for the bottle beer, also 
for horses and wagons, which would be central ;md more convenient 
to make deliveries from, instead of making daily deliveries from ot!r 
plant. ·woulll you ldndly let us know if we must procure Aiken ·license 
for the same?" 

As I understand the inquiry it is desired to have a depot or storage place 
for supplies, to-wit: bottled beer, at some point in the county other than the 
manufactory, and from this depot make deliveries by wagon, of bottled beer. 

In order to determine the question whether such a manner of conducting 
such a business would be liable to the payment of the Aiken tax, it is necessary 
to determine whether the s:Jies of said beer, in Jaw, would take place at the 
manufactory or elsewhere, for if the sales are at the manufactory they come 
within the exception of the Jaw and no Aiken tax is assessable, while, if the 
sales are made anywhere else the tax nec~ssarily attaches. You do not state 
specifically how or where the orders for the beer are to be taken. I take it, 
as you say you are "thinking of starting a bottlE> beer route through the county" 
that the drivers or the wagons, or the custodian of the depot, or some other 
agent. is to solicit or reeeive orders whieh ar.' filled from the storage plare. 
and mulPr sui'il state of fads, I am inclined to the opinion that this would 
c·onstittlle sales other than at the manufactory, ancl therefore would entail a 
!!ability for th<! payment of the Ailien tax. 

In Reyman Brewing Company vs. Bt·ister, 92 Federal Report 28, (an Ohio 
c·ase) the United States Court of the Southern District of Ohio held: 

"A manufacturer of beer who l<ases a room in a cold storage ware
house at a certain railroad. in whirh to <>tore beer shipped to that 
station, which ha:s not been ordered in advancP. and from which it is 
sometimes sold directly, is 'traffic subject to taxation.'" 
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In the Village of Bellefontaine vs. Vassaux, 55 0. S., 323, the court held: 
(in the syllabus) 

"The general rule is that title to goods intended to be transported 
passes from the vendor to the purchaser upon delivery by the former 
to a common carrier consigned to the purchaser whether paid for or 
not. But if the vender consigns the goods nominally to the purchaser, 
but actually in care of his own storel,eeper, who is to retain them in 
control and give possession to the purchaser only on payment of the 
purchase price, then the deliver~· to the common carrier is not, in law, 
dP!ivery to the purchaser. 

"Under such circumstances, the shipment being, in effect, to the 
vendor himself, the delivery, whEn it occurs, would be at the storehouse 
to the vendor; and the transaction -would not be a completed sale at 
the point of shipment. 

"As a general rule, a sale of personal property is not completed 
when anything remains to be done to identify the thing sold, or dis
criminate it from other lilw things." 

·while the proposition under which the above cases was decided is not 
presented here, there is sufficient analogy to consider it, for the effect of the 
holding is that the place where the sell:or releases possession and control of 
the beer to the purchaser and the purchaser assumes control thereof and pays 
the purch'as2 price, is to he regarded as the place of sale .. 

In the case of Jung Brewing Company vs. Talbot, 59 0. S. 511, where it 
e.ppeared that the driver of a beer wagon made sales to the retail dealers, 
and that beer was supplied from a storehouse, where it was kept on hand for 
sale in that manner, the court announced in the syllabus: 

"1. A manufacturer of intoxicating liquors who carries on the busi
ness of selling them elsewhere than in the manufactory, is engaged in 
the traffic within the purview of sections 4364-9 of the Revised Statutes, 
and subject to the tax thereby imposed. 

"2. It is not essential to a valid imposition of the tax that the 
traffic be carried on in a building or structure, or fixed place of business. 
Selling and delivering the liquors to customers from a vehicle provided 
for that purpose is a method of carrying on the business that is subject 
to the tax. unlHs it is done in connection with, and as a part of a 
traffic in which the proprietor is engaged on which he has paid the tax. 

"3. ·when the traffic is so carried on by the sale and delivery from 
wagons as a sepa_rate and independent businEss, and the liquors are 
supplied from a storehouse where they are kept on hand for sale in that 
manner, in charge of a local agent, the storehouse may properly be 
regarded as the seller's place of business. Hanson v. Luce, and 
Monaghan v. Luce, 50 Ohio St., 440, distinguished." 

The latest case in point, bearing upon the proposition involved here, is the 
case of the Diehl Brewing Company v. Becl,, et al, 10 C. C., M. S., 351. The 
court held (in the syllabus): 

"A bnwing company manufacturing and selling beer at wholesale, 
which maintains a cold storage. house in a location separate from its 
manufactory, and from which cold storage house daily deliveries of 
beer are made to customers on orders previously taken by a soliciting 
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agPnt, thereby becomes a trafficker in intoxicating liquors within the 
meaning of R. S., 4364·9, and is subject to the Dow tax provided for by 
that act. Diehl Brewing Co., v. Spencer, 9 C. C., N. S., 577, not 
followed." 

lil 

This case was affirmed without report, late in 1910, being case No. 11178 in 
the supreme court. 

I am, therefore, of the opinion that if the driver of the wagon or other 
soliciting agent takes the orders and fills the same from the depot, such sales 
being at another place than the manufac:tory, are without the exceptions of the 
Aiken tax statute and, therefore, one conducting a business in that manner is 
liable for the payment of the tax. 

Very truly yours, 
TnroTHY S. HOGAX. 

Attorney General. 

416. 

OFFICES COMPATIBLE-TOWNSHIP TRUSTEE-BOARD OF REVIEW-· 
VILLAGE BOARD OF PUBLIC AFFAIRS-E:\IPLOY:MENT-BUSINESS. 

The office of the board of review may be helrl by a totcnship trustee, or by 
a memiJer of the village btJarcl of public affairs. 

A man may holrl a public office 1t:hich is neither a business no1· an employ
ment within the meaning of section 5621, General Code. 

CoLt::lmcs, OHIO, October 9, 1911. 

Hox. E. M. FeLT.IXOTox, Auditor of State and Secretary of the State Board ot 
Appraisers and Assessors. Columbus Ohio. 
DEAR Sm:-Complying with the request of the state board of appraisers 

and assessors, made of me by virtue of its resolution adopted July 31, 1911, I 
have investigated the following legal questions: 

1. Are the offices of township trustee and member of board of 
review compatible? 

2. Are the offices of member of a village board of public affairs, 
the village having been advan~ed to the grade of city by the late 
federal census, and member of board of review of such city compatible? 

SP<:tion 5621 of the General Code provides in part as follows: 

"No member (of the board of review) shall be engaged in any other 
business or employment durin~": the pPriod of time covered by the 
session of the board." 

This is the only provision of statute which would in any way create a 
question as to the compatibility of thesP two sets of offices. The duties in no 
wise conflict and the doctrine of common Jaw inC'ompatibility does not apply. 

In my opinion, sed ion 5621 of the G~ neral Code doPs not prevent a member 
of a board of review from holdin~; anothE>r office. If the general assembly had 
intended to aC'complish this purpose its intention would have been otherwise 
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expressed. As it is, the legislature has merely enacted that the members shall 
not be engaged in other business, or have other employment. 

Now, there are offices which as a matter of fact, constitute a business during 
, the time they are held by the incumbent, and there are still other offices which 
in point of fact constitute an employment. Thus, the office of city engineer, 

. the office of water works superintendent, that of chief of police, and others 
too numerous to mention, require the continuous employment and attention of 
the incumbent. 

There is another class of offices, however, which in fact-regardless of the 
theory of the matter-do not require continuous attention to duty. It is 
notoriously true that township trustees upon assuming their offices do not forsake 
their usual occupations; neither, on the other hand, do membtzrs of a village 
board of trustees of public affairs. 

Customarily they do not find it necessary to give up their usual occupation. 
The duties of these respective offices are such as may be discharged by meeting 
at intervals with the other members of the respective boards, and acting upon 
matters legally coming before such boards. 

In determining whether one person may hold the two offices mentioned in 
your first question, or whether one person may hold the two offices mentioned 
in your second question, at the same time, we must consider the law aside 
from the statute, section 5621, General Code. ~here may be a disqualification 
outside of said section, as well as within. The test outside is as follows: 

"Offices are considered. incompatible when one is subordinate or in 
any way a check upon the other, or when it is physically impossible 
for one person to discharge the dutiEs of both." 

· State, ex rel., Attorney General vs. Gebe-r;t, 12 0. C. R., N. S. 274. 

This test governs the question outside of the statute, and we see nothing 
in this doctrine mal•ing incompatible the offices mentioned in either of your 
two questions. 

Coming, now, again, to the statute, section 5621, I take it that so long as 
a member of the board l'eeps himself free to be present at the opening hour 
in the morning, at the usual and proper time, free to remain all day during 
the session until the proper closing time, he may be engaged in his private 
bm;;iness in the morning before hours or in the evening after hours; and there 
is no conflict of duty or violation of the statutes, because the session referred 
to is a daily session and not the entire p2riod of time within which the board 
may, in a given year, sit. 

The same principle applies to employment. If a man be an engineer in a 
city and it requires his time until noon, there would a physical conflict between 
the two duties of engineer and member of the board of review, and he should 
not hold the two offices. Anyone with an employment, of whatever general 
character it may be, whose duties require him to attend to the employment 
during the time of clay when he should be in attendance upon the board of 
review, is not eligible to hold the two offices. But. knowing, personally, the 
situation in Jackson, Ohio, to which, J thin]{, your question refers, I see no 
inconsistency in the one man filling the offices embraced in question number one 
and question number two. 

Very truly yours, 
TI11IOTHY S. HOGAN, 

Attorney General. 
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A43!i. 

OFI<'ICES-ADJl:TAXT GEXERAL'S EXPEXSES AS CD:\DIISSIOXER OF 
OHIO SOLDIERS' CLAI:\IS UXDER APPOINT:\lEXT BY THE GOVERNOR. 

Tile rigllt of t.he arljutant general to incnr contingent expenses under 
ap]JOintment from the guremor as r·om missioiler of Ohio soldiers' claims is 
perfectly vaild. 

CoLU)tnt:s, Onro, October 27, 1911. 

Hox. E. l\1. FL'LLIXGTox, .Aullitor of State, Colnmllus, Ohio. 
DEAn Sue-Under section 12 of the General Code the governor has the 

power to file a vacancy in office by appointment. If such vacancy occurs when 
the senate is not in session and no appointment has been made and confirmed 
in anticipation of such vacancy, the governor shall fill the vacancy and report 
the appointment at the next sel:'sion of the senate. 

I am informed that the governor has directed G-eneral C. C. Weybrecht to 
act as commissioner in the department of Ohio soldiers' claims. This being 
the case, his voucher for ordinary expenses will be safely honored. 

I am not hereby passing upon the question of the right of the adjutant 
general to hold two offices, but I am quite confident that his right to incur 
contingent expenses under appointment from the governor are perfectly valid, 
and that yot~ are safe in making warrant for the amount of the attached bill. 

Very truly yours, 

A 459. 

TDI01'HY S. HOGAN, 
Attorney General. 

VALID TITLE OF STATE TO LANDS SITUATED IN VILLAGID OJ<' KENT
PURCHASED FOR PUHPOSI<J OF NOR:VIAL SCHOOL. 

COI.lc)rRUS, OHIO, November 10, 1911. 

Hox. F:. l\1. Ft'LLIXnTo:-.-, Auclitor of State, Col!lmllus, Ohio. 
D~-:An SIH:-I beg to state that at your request I have this day examined 

an opinion of my predecessor, Hon. U. G. Denman, rendered January 5, 1911, 
resper;!ing the title which the state will acquire by conveyance at that time 
tendered of real estate situated in the village of Kent, Portage county, Ohio, 
a" a site for the location of the proposed normal school in said village. 

In connection with this opinion I have also examined a quit claim deed 
from Newton H. Hall and Stella A. Hall to the state of Ohio, executed January 
3, 1911, and re~orded October 18, 1911, in which the grantors convey all their 
right, title and interest in and to a part of township lot No. 14, Franklin 
township, Portage eounty, Ohio. This deed, in my opinion, corrects the only 
Hc>rions defed in the title to the premises noted by my predecessor. 

The othPr matter lo wldch my predecessor called attention is one not 
affc>rting the title of thP state to any prP.miRc>s conveyed but relates only to a 
rliscrepaney of fiegcription as bPtween thP dP.P.ds and other conveyances and 
the plat submitted in the ahstn:td. This matter in no wise affects the state's 
t it!P.. 

Without' in any way rP.viewinl! my prP.rlecessor's opinion but basing my 
<'Onrlusions wholly on those reached by him together with the additional con-
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vt>y'ances tendered to the state for ihe purpose of correcting the title, I am of 
the opinion that the state's title under the deeds of George A. Hines, trustee 
to the state of Ohio, William Stewart Kent and :liary P. Kent, his wife, to the 
state of Ohio, Jennett K. Sawyer and Willard N. Sawyer to the state of Ohio, 
and Newton H. Hall and Stella A. Hall to the state of Ohio, is good and perfect 
in and to the· premises therein described. 

I herewith return the papers submitted to me. 
Yours very truly, 

505. 

TDlOTHY S. HOOA:>, 
Attorney General. 

GENERAL AS SEMEL Y-SALARY -COMPENSATION-CONSTITUTIONALITY 
OF SECTION 50, GENERAL CODE AND OF THE AMENDMENT 
THERETO. 

That part of section 50 of the General Code providing in those years in whil)h 
a session is held for the payment to members of the general assembly. of the 
balance of the year's salary in a h~m.p sum at the enrl of the, regulm· ·session: 
and also that part ot the arnendment to section 50 ·proviclinp tor the payment 
in a lump sum at the end of the session. of the entire balance of the 1nembers' 
salary for their term.: arc in direct ancl absolute con.(lict with the constitutional 
inhibition against the change of a pnblic officer's salary during his term of office. 

The amendment to section 50, General Code. must be disregarded entirely 
and section 50, with its unconstitutional paTt eliminated nwst be allowea to 
goven1.. 

'Vouchers should be issuea at the rate of $200.00 per month during 
attendance at sessions tmd the balance of the members' salary in equal :11wnthly 
installments, i. e., at the rate of $83 1·3 per month. 

2: An elected. ancl duly qualified rncm beT who temporarily moves away 
{Tom his district with a bona fide intention to retuTn thereto sho1tld not be 
denied his voucheTs. 

Cou::mn:s, Oum, December 26, 1911. 

Hox. E. M. FULLIXGTox, .Auditor of State. Columbus. Ohio. 
DEAR Sm:-A few days ago you verbally requested my opinion as to the 

validity of an act of the general assembly, known as House Bill No. 594, entitled 
"An act to amen<J. section 50 of the General Code, relating to the salary and 
mileage of the members of the general assembly." The following is a copy 
of. said act: 

AN ACT 
"To amend section 50 of the General Code relating to the salary 

and mileage of the members of the general assembly. 
Be it enactecl by the general assembly of the state of Ohio. 

SECTIOX 1. That section 50 of the General Corle be amended to read 
as follows: 

"Sec. 50. Every member of the general assembly shall receive as 
compensation a salary of one thousand dollars a year during his term 
of office. Such salary for such term shall be paid in the following 
manner: two hundred dollars in monthly installments during the first 
session of such term, and the balance of such salary for such tenn at 
the end of each session. 
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"Each member shall r;ceive two cents per mile each way for mileage 
once a weel' during the session from and to his place of residence, by 
th2 most direct route of public travel to and from the seat of govern
ment to be paid at the end of each regular or special session. If a member 
is absent without leave, or is not excusPd on his return, there shall be 
deducted from his comp"nsation the sum of ten dollars for -each day's 
absence. 

"SECTIO.\" 2. That section 50 of the General Code be, and the same 
is hereby repealed." 

175 

You further inquire as to your duty with reference to the issuance of 
vouchers to members of the general assembly of the state of Ohio for the year 
1912, especially upon the following points: 

"1. 'Vhether such memb~rs are, under the constitution of this 
state, entitlerl to a salary of one thousand dollars. 

"2. If they are, may this salary be paid to the members in a Jump 
sum, in advance? 

"3. If they are not entitlerl to the latter, and are entitled to the 
salary of one thousand dollars, each, per year, at what times should 
voucher be issued to such members and for how much? 

"4. 'Vhether a member who was elected a member of the general 
assembly and duly qualified and acted in that behalf during the session, 
and who moved away from the state, or from his county or district, 
is entitled to a salary in case the members generally are found to be 
so entitled." 

On account of the importance of the questions you submit, both to the state 
a.nd to the members of the gemral assembly, I have given the subject of your 
inquiry long and careful consideration, and have investigated the matter somP
what fully in order to ascertain the true meaning of section 31 of article 2 of 
the constitution of the stat3 of Ohio, which is as follows: 

"Cornpensation of membe1·s a-ncl olficers of the general assembly. The 
members and officer<; Of the general aSSPmbJy shall receive a fixed COm
pPnsation to be prescribed by Jaw, and no other allowance or perquisites, 
either in the payment of postage or otherwise, and no change in their 
compensation shall take effect during the term of office." 

1. ~What is the meaning of compensation as used in this section? 
2. 'Vhat is meant by the expression "no rhange in their compensation shall 

tai{e effect during their term of offire?" 
Webster's New International Dictionary defines "compensation" as follows: 

"That which constitutes, or is regarded as, an equivalent or recom
pens:>. Remuneration; recompense. 

"Compensation comes from the Latin word 'compensatio' which 
means weighing, a balancing of accounts. 

"Compensate comes from the Latin verb 'compensare'-to weigh several 
things with one another; to balance with one another; to be equivalent 
in value or effect to; to counter balanre; to make up for; to make 
amends for." 

It will readily be seen that the plain meaning intended to be conveyed by 
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the word "compensation" is a return; an equivalent rendered; and is, there
fore, intended to be a return or an equivalent rendered by the state to a member 
of the general assembly for his services as such member, and such servicEs may 
be rendered either in the way of actual attendance upon the session of the 
general assembly, or in l'eeping himself in readiness to respond to the call of 
the governor in case of an extraordinary session, thus keeping himself qualified 
by residence and otherwise to perform whatever duties may be required of him 
as such member of the general assembly during the two years for which he is 
elected_ 

Szction 40 of the Revised Statutes of Ohio, under the head of "Salary anu 
i.\Iileage of Members of the General Assembly," provided as follows: 

''Each member of the general assembly shall receive a salary of one 
thousand dollars a year, to b-3 paid in monthly installments of not 
exceeding two hundred dollars during the year; and also twelve cents 
per mile each way for traveling not exceeding twice per month from 
and to his plac'2 of residence, by the most direct route of nublic travel 
to and from the seat of government to be pa.icl out but once in any 
regular or special session; hut if any member is absent without leave, 
or is not excused on his return. there shall b2 deducted from his com
}Jensation the sum of ten dollars for each clay's absence." 

The first question to be determined is as to the constitutionality of said 
section 40. Som.? question has been raised that a member of the general 
assembly may not be paid a salary, but that he should receive his return after 
service is rendered, in an amount to be prescribed by law, dependent upon the 
service rendered; that the payment is not one dependent on time but on the 
amount of service rendered. In my judgment, and for reasons hereinafter stated, 
the word "compensation" is used in the constitution of Ohio as embracing more 
than the word "salary," but as including the word "salary"; that so far as the 
two terms are concerned, compensation is generic and salary specific; and it is 
perfectly competent for the g<neral assembly to enact a law fixing the compen
sation upon a salary basis, becanse the whole may always include a part. 

Section 20 of article 1I of the constitution, under the head of "term of 
cffice, and compensation of officers in certain cases," provided: 

"The general assembly, in cases not vrovided for in this consti
tution, shall fix the term of office and th' com}Jensation of all officers; 
but no change therein shall affect the salary of any officer during his 
existing term, unless the office be abolished-" 

The supreme court of this state, in a per curiam, in the case of Thompson, 
l;telator, vs. John Phillips, 12 0. S. 617, said: 

"The relator, to show that he is not affected by the act of April 9, 
18Gl. relies on the following section of the constitution: 

"'The general assembly in cas:~ not provided for in this constitu
tion. shall fix the term of office, and the compensation. of all officers, but 
no change therein shall affect the salary of any officer during his existing 
term, unless the office be abolished.' 

"It is manifest, from the change of expression in the two clauses 
of the section, that the word 'salary' was not used in a general sense, 
embracing any compensation fixed for an officer, but in its limited sense, 
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of an annual or periodical payment for services-a payJDent dependent 
on the time, and not on the amount of the service rendered. Where the 
compensation, as in this case, is to be ascertained by a percentage on 
the amount of money received and disbursed, we think it is not a salary 
within the meaning of the section of the constitution." 

We have from the foregoing the clear statement that the word "compen· 
sation" is used in a more comprehensive sense than the word "salary" in the 
constitution. 

up to this point it appears there can be no fair doubt as to the constitu
tionality of section 40 of the Revised Statutes and, too, said section is in harmony 
with this provision of the constitution of the state of Ohio, to-wit: section 2 of 
article II, under the head of "When chosen:" 

"Senators and representatives shall be elected biennially, by the 
electors of the respective counties or districts, on the first Tuesday after 
the first Monday in November; their term of office shall commence on 
the first day of January next thereafter, and continue two yea:rs." 

From this it clearly appears that a member of the general assembly is an 
officeholder with a term, and that said term is two years; and paiYment of one 
holding an office for a term that is dEfinitely fixed is entirely in harmony with 
the legislative idea of payment dependent on time, and payment, too, either 
annually or periodically, such as by the quarter or by the month. But I con
ceive that any payment basEd on time should be at the end ·of the period and 
not in advance. 

Section 40 of the Revised Statutes, passed into the General Code as section 
50, which is as follows: 

"Each member of the general assembly shall receive as compen
sation a salary of one thousand dollars a year, which shall be paid in 
monthly installments of not exceeding two hundred dollars during 
the year,::but in any year in which a session of the general assembly 
is held the balance of the salary for such year shall be paid at the end 
of the session. Each member shall receive two cents per mile each way 
for mileage once a week during the session from and to his place of 
residence, by the most direct route of public travel to and from the 
seat of government, to be paid at the end of each regular or special 
session. If a member is absent without leave, or is not excused on his 
return, there shall be deducted from his compensation the sum of ten 
dollars for each day's absence." 

The only difference as to salary between section 50 of the General Code and 
section 40 of the Revised Statutes is found in the following clause, contained in 
said section 50, and not found in section 40: 

"but in any year in which a session of the general assembly is held the 
balance of the salary for such year shall be paid at the end of the 
session." 

I do not hesitate to hold that that clause is clearly inhibited by the con
stitution; it comes under neither compensation nor salary; It is neither com
pensation for services rendered, nor salary dependent upon time. It is a clause 

12-A. G, 
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clean·cut ag<~.inst the plain meaning of any reasonable int2rpretation of the con· 
stitution. It violates the most favorable interpretation that can be given to the 
constitution with reference to payment to members of th.a general assembly. 

However, the last general assembly, in Honsz Bill No. 59-1, supra, went still 
further in its amendment of said section 50, General Code. After said section 
50, in its amended form, passed both branches of the general assembly, it was 
presented to the governor for his action thereon, and the governor returned the 
bill to the house of representatives without his approval, stating his reasons 
therefor as follows: 

"Under General Code, section 50, the salaries of members are made 
$1,000 per annum, payable in monthly installments durlng each year. 
In any session year 'the balance of the salaries for such year may be 
paid at the end of the session.' The "purpose of the bill :s to make the 
entire remainder of the salaries for the full term of two years ]}ayable 
at the end of the first session. which iR always at the. beginning of the 
first year. 

"It is drawn so as to take effect at once. 
"If it were a mere matter of policy the payment of salaries in advance 

would not be right. True, 'they also serve who only stand and wait' 
a further call for active duty, but the service should precede the pay 
whether it be work or waiting. It cannot be foretold that nothing will 
occur to require au extra session and if there should be one the lack 
of present funds might prove inconvenient to some members. There are 
already three vacancies in the membership and others may occur. In 
such cases the new members chosen would have to serve without com. 
pensation or the public .be subjecterl to double payment for the same 
service. 

"But apart from these considerations the action proposed by the bill 
would, in my opinion, violate the constitution, article II, section 31, 
which in terms forbids any change in the compensation of members 
during their term of office. Time of payment is an essentia~ element 
of compensations as well as the amount, and the prohibition of any 
change covers both. 

"The remainder of the salaries for 1911 may be paid at the close 
of the present session by the law as it now stands, but the salaries for 
1912 are payable only in monthly installments during that year. With 
state funds drawing liberal interest, as they now do, the difference 
against the taxpayers involved in paying the entire salaries for 1912 on 
May 31st, 1911, can be readily calculated and would be a very consider· 
able amount, though this is not so important as the principle at stake. 

"It is said the bill follows precedents. I find that from the time 
biennial sessions were resumed in 1894, the law provided for monthly 
installments until 1904, when a law lil{e the bill now before me passed 
(97 M. 316). But this was r.opealed at the following session in 1906, and 
payment for the full year only authorized at the close of the session 
(98 V. 8). Though this act was in turn repealed and only monthly 
payments permitted (id. 287), the provision of the earlier act for pay. 
ment for the remainder of the session year got somehow into General 
Code, section 50. 

"Beginning with 1908 there have been annual sessions. So there is 
the single precedent of 1904, and that promptly repudiated, standing 
alone against the action of all the other biennial sessions since 1894. 
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"For thesP rea<>ons I am constrained to return the bill to the house 
of represE>ntativPs without my approval, which I herewith rlo!' 

lifl 

The reasons statl'li by th£> chif f executive of the state in reference to the 
f'onstitutionality of an act should always have great weight, but when coming 
fr-om one who is not only the g-overnor hut at the same time a lawyer of great 
experience in the interpretation of the laws, both national and state, and one 
who is recognized as an authority of the highPst ·standing, these reasons become 
pmctically binding. In my judgment, the mes:;age of Governor Harmon to the 
house is unanswerable, constitutionally, legally, Iogieally, morally and ethically. 
:t\otwithstanding this the general assembly passed the bill over the head of the 
governor, and it is now section 50, General Code, supra. The question i;;;: is 
such section constitutional anrl binding upon yon to issue vouchers to members 
of the general afisl'mbly for their salary fot· the year 1912 in lump sum, and 
in advanf'e'! The answer is no. ·while the governor's reasons were intended to 
ap(Jiy in sum1ort of his veto of the measure they well apply here. They apply 
to the unconstitutionality of the act as well as to the policy against the enactment 
thereof. Before having read the reasons stated by Governor Harmon that part 
of this opinion was already written, holding invalid the following clause in 
section 50 of the General Code: 

"but in any year in whieh a session of the general assembly is held the 
balance of thP salary for such year shall be paid at the end of the 
sess!on." 

With this clause left oul of section 50 it is entirely legal and constitutional. 
Section 50, General Code, as amended at the last session of the General 

assembly, is constitutional with the following eliminated: 

"Such salary for such term shall be paid in the following manner: 
two hundred dollars in monthly installments during the first session of 
such term and the balance of such salary for such term at the end of 
such session." 

However, inasmuch as such act was unquestionably passed for the sole 
purpose of enabling the members to draw their two years' Galary or compen
sation at the end of the first session of the general assembly and inasmuch as 
there is no provision therein provirling for monthly payments, I am satisfied 
that said House Bill No. !i!l4 should be entirely disregarded by you, and that 
you should" be governed entirely by section 50 of the General Code, with thP 
following clause left out: 

"but in any year in which a session of the general assembly is held the 
balance of the salary for such year shall be paid at the end of the 
session." 

To avoid confusion, be ~overned by the following: 

"Section 50. Each member of the general assembly shall receive 
as comtJensation a salary of one thousanrl dollars a year, which shall 
be paid in monthly installments of not exceeding two hundred dollars 
during the year 0 ~ <> Eaeh member shall receive two cents per 
milf' each way for miJPage once a wel'k rlnring the session from and to 
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his place of residence, by the most direct route of public travel to and 
from the seat of government, to be paid at the end of each regular or 
SJJecial session. If a member is absent without leave, or is not excused 
on his return, there shall he deducted from his compensation the sum 
of ten dollars for each day's absence." 

This, of course, is to be yonr rule with reference to all members who, in 
the language of the chief executiv~ are serving by "standing and waiting." 

The answer to your first question clisrloses that members of the general 
assembly are not entitled to their second year's salary in one lump sum in 
a<lvance. 

In answer to your second question, to wit: 

"If they are not entitled to· the latter, and are entitled to the salary 
of one thousand dollars, each, per year, at what times should vouchers 
he issued to such members and for how much?" 

I beg to advise that the statute does not determine the amount by which 
you shall be gov:erned, beyond saying: "Each member of the general assembly 
shall receive a salary of one thousand dollars a year, which shall be paid in 
monthly installments of not exceeding two hundred dollars during the year." 
Evidently, payment was not provided in equal monthly installments for the 
reason that it was intended that members of the general assembly in 
attendance upon a session should receive more per month than when not in 
attendance upon a session, and it is proper that during the session each member 
should receive the maximum of two hundred doll"ars per mo11th; but as to•the 
monthly payments when the general assembly is not in session but are keeping 
themselves in readiness to respond to the executive call, it is clearly to be 
deduced that the usual rule of equal monthly installments should apply. There
fore, my advice to you, in response to thTs inquiry, is to issue voucher at the 
end of each month to each qualified member of the generai assembly during 
the months that the general assembly is not in session, for the sum of eighty
three and one-third dollars. 

Answering your. fourth inquiry, to wit: 

'"Whether a member who was elected a member of the general 
assembly and duly qualified and acted in that behalf during the session, 
and who moved away from the state, or from his co~mty or district, 
is entitled to a salary !n case the members generally are found to be 
so entitled." 

I beg to advise that section 3 of article II of the constitution of Ohio 
provides: 

"Senators and representatives shall have resided in their respective 
counties or districts one year next preceding their election, unless they 
shall have been absent on the public business of the United States, or 
of this state." 

The constitutional limitation would deny a man the right to election to the 
general assembly, who voted in, for instance, Butler county, and resided in 
Columbus temporarily, unless his absence from Butler county was on account 
of public business of the United States or of this state, although such person 
would unquestionably b.e eligible to election to offices generally in Butler county. 
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This constitutional provision discloses that the intention to return, so far 
as qualification for ele<'tion is concerned, would not save the right to election. 
However, the constitution only goes to qualification for election to office, and 
dors not reach to the question of forfeiture. In the absence of the latter I am 
inclined to the view that the same rule would apply in relation to the right 
of a member of the general assembly to represent his distrkt in such general 
assembly as appltes to the right of one to vote, who was temporarily absent. 
Section 4866, General Corle, paragraph 3, provides as follows· 

"A person shall not be considered to have lost his residence who 
leaves his home and goeR into another state or county of this state for 
t· mporary purposes, merely, with the intention of returning." 

Whether or not the absence is temporary and the intention to return, which 
must be a fixed one, exists, is a question of fact for you to determine in each 
specific case. , Unless the abs.znce is temporary, and unless there is a fixed 
purpose to return to the state, such person .would no longer be a citizen of 
this state, and, undoubtedly, would not be entitled to any of its privileges as 
snch. But, if you are satisfied, after ·a careful examination, that any member 
of the general a.<>sembly has removed from his district but temporarily, and 
that it is his fixed purpose to return, I am not prepared to hold in such case 
that you would be warranted in declining to issue voucher. 

Very truly yours, 
TD!OTHY s. HOGAN, 

Attorney General. 
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A 282. 

OFFICE OF STATE HIGHWAY CD:\I:IIISSIONER VACATED-REPEAL OF 
STATUTE BY IMPLICATION-VETO OF REPEALING CLAUSE-SALARY. · 

The office of the state highway commissioner as held by Mr. ·wonders under 
section 1178 G. 0., became vacant on the 9th clay of Jnne, 1911. 

Senate Bill No. 165, excepting sections 5258 an(l 5259 which were not 
approved by the governor, became law on the 9th clay of June, 1911. 

Said bill covers the ground. of mul is intended as a snbstitute {01' section~; 

1178 and 1231 G. C., providing tor C! state highway department, and theretor'O 
repeals the former sections by implication, in spite of the tact that section 58, 
repealing section of said bill. was vetoed by the governo1·. 

Where a later act covers the whole :mbject of an earlier act, ana is 1Jlainly 
intenclea as a substitute for the tanner, the fo1·mer act is impliedly 1·epealecl. 

By the repeal of an act which createcl an office. the office itself must neces
sarily be abolished. 

The salary of Mr. Wonaers ana his employes shotLld be calcttlatea 1tp t01 
.June 9, 1911. 

CoLu;~wus, Onw, June 29, 1911. 

Hox. A. W·. BEATTY, Depttty Auditor of State. Columbus, Ohio. 
D"AR Sm:-I have your favor o{ J!lne 19, 1911, in which you submit the 

folowing questions: 
"When did Senate Bill No. 165, passed May 31, 1911, and approved by 

the governor June 9, 1911, vacat'l the office of state nigh way com
missioner? 

"Did Mr. Wonders legally hold the office until his successor was 
appointed and qualified? 

"When did the terms of the clerl's in his office and other employes 
appointed by and acting under the direction of Mr. ·wonders cease, and 
to what date should salaries of Mr. Wonders and his employes be paid? 

"How shall the proportionate part of the salaries of Mr. Wonders 
and his employes be determined; the salary of Mr. Wonders being fixed 
by statute at $2,500, and the salary of the employes being fixed by Mr. 
Wonders, and payable from a blanl,et appropriation covering the salaries 
or compensation of the several employes?" 

To properly answer your questions, it is- necessary to consider the pro
visions of S. B. 165 and the facts f'.onnected with its passage, and the veto 
of certain of its sections by the governor. 

The bill was passed on the 31st day of May, l!Jl1, and on the 9th day of 
June, 1911, the governor approved all of the provisions of the said act, except 
sections 52, 58 and 59. Therefore, as section 16 of article II of the constitution 
provides: "Every bill passed by both houses of the general assembly shall, before 
said bill can become a law, be presented to the governor. If he approves, he 
shall sign said bill and thereupon said bill shall be law." Therefore, all of 
the provisions of Senate Bill No. 165, excepting sections 52, 58 and 59, which 
were not approved by the governor, became law on the 9th day of .Tune, 1911. 

This act, Senate Bill No. 165, covers the whole subject formerly provided 
for by chapter 18, division 2, title 2 of part I of the General Code of Ohio as 
embraced in sections 1178 to 1231 of the General Code, providing for the state 
highway department "for the purpQse of affording instruction, assistance and 
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r·o-operation in the building and improvemE>nt of the public roads of the state." 
and for the appointment of a state highway commission, and is plainly intended 
as a substitute for the said former ru~t. as the purpo!"e ofth~ act is the same, 
in all important respects, and tlw new settions corr<spond in all important 
t:articulars with the old sections. It is clearly apparent from the act as passed, 
which contained section ii8, that it was intended as such substitute for the 
former act as section 58 espl?cially repeals all of the section of the old act, 
which were changed in any respect whatP.ver. 

This section 58 having he-n vE>toed by the governor, the question arises, 
and I suppose is partly responsible for your inquiry as to whether or not said 
repealing sections being vetoed and therefore not now a part of the act, does 
the pres:nt act repeal the former al't by implif'ation? :\l:y opinion is that 
il does. 

There can be no doubt in this cfl.se about the intention of the legislature. 
The intention is plainly expressed hy section 58, which, though repealed, is 
nevertheless the legislativE> exvression of its intention, anj it is further made 
plain by the message of the governor transmitted with this bill, and expressing 
reasons why it was necessary for him to veto section 58. 1 herewith copy a 
portion of the said veto message which relates to this subject: 

'·This of course, is not enough for rapid progress, so the bill raises 
the amount the counties may levy annually from one mill to one and 
one-half mills, and Senate Bill No. 225, a twin measure, requires a ~tate 
levy of half a mill each year on all property correspondingly to increase 
the amount available for state aid. 

"This state levy must be counted in the ten mill limit and reduce 
by so much what may 1>' levied for other purposes. And section 52 of 
said bill No. 165, not only inrreases the authorized levy, as above 
stated, bnt in express terms puts the entire mill and a half outside 
of the ten mill limit. So if both of those provisions wer~ approved 
the limit would at once become eleven and one-half mills instead of 
tfm. and the availability of the ten mills be !'educed by half a mill 
besides. 

"The owners of lll'Operty of all kinds have been assured that the 
limit shall be ten mills, and on the faith of this they have generally 
acquiesced in the action of the taxing authoritifs with respect to fair 
returns and valuations. It would be most unfair now to permit the 
limit to be raised for any purpose which the people do not specifically 
and expressly approve, as provided in the tax limit law. 

"This interference with the tax limit is quite unnecessary, too, 
because the funds raised by the additional county levies cannot be spent 
until the state furnishes a lil\e amount. And while the state levy begins 
at once, the money raised cannot be used until it is appropriated by 
law, which has not been done and cannot be done until 1913. In fact 
the object statE>d in the bill is to provide a fund for future, not for 
present, use. 

"I, therefore, with thes? objections, file with the secretary of state. 
unapproved, said section fifty-two (52) of said bill No. 165, and also 
section fifty-eight (58) and fifty-nine (59) thereof. The two last named 
are the repealing sections whirh cover section 1224 of th~ General Code 
authorizing the present levy of one mill by the rounties. I am com
pelled to inf'lude thE> repealing S"ctions in my disapproval of section 
fi2, because otherwise no levy at all by the counties would be authorized. 
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But while the entire repealing sections are struck out by my action, 
there will be no real difficulty, because they cover only the old state 
highway law which this bill replaces, re-enacting most of it. Being 
later and on the same subject the bill will repeal by implication the parts 
of the old law which are different. 

"I regret to take this course, but it is the only one open unless 
I abandon the settled policy of standing by the tax limit, which I cannot 
justly nor honorably do." 

Even if this were not so, and we were without the expression of the legis
lature as to its intention to repeal the old act, and without the light thrown 
upon the situation by the message of the governor, still it is my opinion that 
if this new act contained no repealing section whatever, it nevertheless would 
operate as a repeal of the former act. Upon the same subject is the case of 
State, ex rei. Witt vs. Craig, Auditor, 22 0. C. C. Reports, yage 441, the first 
syllabus of which is as follows: 

"The general rule of construction is, that where a later act covers· 
the whole subject of an earlier act, and is plainly intended as a 
substitute of the former, the former act is impliedly repealed." 

The circuit court, in deciding this case, stated that the opinion in court 
below was given by Judge Phillips of the Cuyahoga county common pleas court, 
and thereupon proceeded to set forth Judge Phillips' opinion in toto and 
adopted the same as its opinion in disposing of the case. The opinion of Judge 
Phillips is a, very instructive one and goes fully into the ques:ions of repeals by 
implication. but I shall content myself, as the opinion is somewhat lengthy, 
by quoting simply the following extracts which seem particularly applicable 
to the present question: 

"IG is claimed that this act of 1896 repealed section 8 by implica
tion, the claim being that the new act is a substitute for the old act, 
covering the whole scheme of compensation by salary, and that, being 
such substitute, it operates by implication to repeal the whole of the 
former act upon the same subject. 

"The rule is well settled, that where a later act covers the whole 
subject of ·an earlier act, and is plainly intended as a substitute for the 
former, the former act is impliedly repealed. 

"The authorities in support of this general doctrine are so numerous 
they need not be stated. The doctrine is held by our supreme court in 
United tSates vs. Tynene, 78 U. S. (11 Wall) 88. 

"But where the substituted act contains a clause repealing all 
former enactments inconsistent with the substituted act, such repeal, it 
is held, is operative; that is, that form of repeal is operative and limits 
the repealing act according to the terms of its repealing clause. 

"'The doctrine that a statute is impliedly repealed by a subsequent 
act revising the whole matter of the first, does not apply when the 
revisory statute itself prescribes its operation upon the previous act; 
when this is done, no other effect can be given to the revisory act.' 
What I have just read is part of the syllabus in Patterson vs. Laturn, 
3 Sawyer, 164, the opinion in which case was delivered by Justice Field. 
In this case, the revisory act repealed such provisions of the original 
act as were inconsistent with the new act." 
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The syllabus in the case of the Lorain Plank Road Company vs. Xewton 
Cotton, 12 0. S., page 263, reads as follows: 

"2. Said section, which revises the whole subject matter of the 
amendatory act of :\larch 10, 1836 ( S. & c. Stat. 355), 'for the regulation 
of turnpike companies,' and is evidently intended as a substitute for it, 
is to be regarded as supe1·secling the latter act, and not as furnishing 
an additional or cumulvtive remedy." 

And on page 271 the court says: 

"Prior to the pa!:.-sage of the act of 1852, the plaintiff in error was 
subject to the provisions of the amendatory act of March 10, 1836 (S. 
& C. Stat. 335), 'for the regulation of turnpilie companies,' which con
tains provisions similar to those of section 58 of the act of 1852, for 
the suspension of tolls upon roads which the companies have failed 
to lceep in repair. exc~pt that inspectors, who are upon view to determine 
the truth of the complaint, are to be appointed, under the former law, 
by the court of common pleas, or. as the case may be, by an associate 
judge of such court. It is insist£d that. the law of 1836 is neither 
expressly nor impliedly repealed by the act of 1852, and is, therefore, 
still in force as to all companies, incorporated prior to the passage 
of the act of April 9, 18fi2. 

"If this were tru-~. the result anticipated by the counsel for the 
plaintiff-that proceedings could not be sustained against the plaintiff 
under sairl section 58-would by no means follow. 

"If we are right in the conclusion, that the general provisions of 
the law of 1852 are applicable to corporations cr<ated prior to its 
passage, and the law of 183fi is aiRo in force as to them, then the law 
of 1852 must be regarded as providing a cumulative or auxiliary remedy, 
to whieh the party aggrieved may resort, if he elects to do so. 

"V-Ie incline, however, to a different OJlinion, and that the law of 
1836, above referred to, is superserlerl by the 58th section of the law 
of 1852. 

"Section 58 is a re-enactment of the law of 1836, with the single 
exception of the trihunal, invested with the duty of appointing the 
inspectors-the same complaint is to !Je made-the same facts must 
exist-the same course of procedure is prescrib-ed for the inspectors-the 
same notices of the preliminary and final action upon the complaint are 
to be given, and the same disabilities and 1nna1ties are imposed, if 
the compl'aint is found to be true. 

"rt ls manifest, thercforP. that if sef'tion 58 is a]ll>licable to pre
existing corporations, it was intended as a substitute for the act of 
1836, and must be held to supersede it." 

This disposes of the contention that might possibly be raised that as the 
repealing clause of the pr<sent act has been vetoed it should not be regarded 
as repealing hy implication the old act, but rather a:s being cumulative and 
in addition thereto. 

It might also probably be contended that as repeals by implication are 
uot favored, the former act would still be in existence because its provisions 
are not expressly repealed by the present act as section 16 of article II of the 
constitution provides: 
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""' * * and no law shall be revived, or amended unless the 
new act contain the ~ntire act revived, or the section or sections 
amended, and th<> section or sections so amended shall be repealed." 

Should this contention be raised, it is expressly disposed of by the case 
tof Lehman vs. McBride, 15 0. S., 573: 

"5. The clause of the 16th section of the 2d article of the con· 
stitution, which provides that 'the sections or sections so amended, shall 
be repealed,' is directory only to the general assembly and was not 
intended to abrogate the long established rule as to repeals by 
implication." 

In this case the court says: 

"A farther objection is raised as to the validity of this law on 
account of the form in which it was enacted. The 16th section of the 
2d article of the constitution provides as follows: 

"'Every bill shall be fully and distinctly read on three different 
days, unless, in case of urgency, three-fourths of the house in which 
it shall be pending, shall disp•2nse with this rule. No biJl shall contain 
more than one subject, which shall be clEarly expressed in its title, 
and no law shall be revived or amended, unless the new act contah, 
the entire act revived, or the section or sections amended; and the 
section or sections so amended shall be repealed.' Now, it is said, that 
the law in question is invalid, because it fails to comply with th.e 
requirements of the third and last clause, or provision, of the section 
just quoted, in this: that, though in several of its provisions it changes, 
and, therefore, is amendatory of the g.cneral election lawc; of the state, 
yet it does not contain the sections of the old law which are. thus 
amended, nor does it expressly repeal any of them. l-Bt us briefly 
examine this objection. The constitutional provision supposed to be 
violated (omitting what is irrelevant), reads thus: 'No law shall be 
* * * amended, unless the new act contain * * * the section or 
sections amended; and the section or sectionR so amended shall be 
repealed.' 

"From the argument of counsel, we are led to suppose that the 
obj€ction to be considered rests, mainly, on what we cortceive to be a 
misunderstanding or the meaning of this clause. We understand the 
main objection to be. that in the new act, the sections of the prior 
statute, which it is supposed to modify or amend, are not set out and 
recited in full. We think the phraseology, reasonably construed, does 
not require th'fs to be done. As we understand this clause of the 
constitu~ion, it requires, in the case of an amendment of a section or 
sections of a prior statute, that the new act shall contain, not the 
section or sections which it proposes to amend, but the section or 
sections in full, as it purports to amend them. That is, it requires not 
a recital of the old section, but a full statement, in terms, of the new 
one. Such has been the almost uniform legislative construction given 
to this clause: anti a different judicial construction would invalidate 
nine-tenths of the amendatory acts of state legislation passed since 1851. 
Whatever inference might be drawn from ·the debates in the constitu
tional convention, every provision of the constitution should be con· 
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~tr•tell agreeably to the import of its terms, as they may be fairly 
presumed to have been understood by the people, whose ratification 
alone gave validity to the whole instrument. 

··:r-.ow, in regard to the act before us, it may be said that it does 
not, either in its title or anywhere in the body of it, purport, in terms, 
to be amendatory of a former statute or statues, or of any section or 
sections· of a former act. Very few of its provisions were intended to 
supersede or take the place of any former enactments. tt is, in fact, 
in its main pt·ovisions, and in its general scope and purpose, an 
independent and original act of legislation, upon a subject not embraced 
in prior statutes, and in respect to which there had been no previous 
legislation. Its purpose, as declared in its title, was 'to enable qualified 
voters of this state, in the military service of this state, or of the 
United States, to exercise the right of suffrage.' On this subject there 
was no prior legislation to be arnen,ded. 

"The a.ct was intended to provid8 for a particular case, not hitherto 
provided for-that of voters in the military service; and as to the place 
and manner in which all other electors should exercise the right of 
suffrage, prior enactments wen~ left unchanged and in full force. As 
to them, the law was not amended, and it was prop2rly not repealed, 
because it was intended that it should still operate with full vigor. 

"But if we regard the act under consideration as properly amenda
tory of prior election laws (as som2 of its provisions, no doubt, are), 
yet all its sections are fully set out, in express terms. The constitutional 
provision to which, it is saicl, this act does not conform, was intended. 
mainly to prevent improvident legislation; and with that view, as well 
as for the purpose of maldng all acts, when amended, intelligible, 
without an examination of the statute as it stood prior to the amend
ment, it requires every secti0n which is intended to supersede a former 
one to b~ fully set out. No amendments are to be made by directing 
specified words or clauses to be striken from, or inserted in, a section 
of a prior statute which may be referred to; but the new act must 
contain the section as am(nded. In this particular, we think, the act 
before us is not liable to exception. It is true, that some of its pro
visions are intended to C'hange and supersede kindred provisions in the 
general election laws of the st~te. For example: it extends the time 
for receiviqg and opening the return of votes cast under the act, and 
of maldng abstracts thereof, and for giying r.ertificates of election, to 
thirty days from the day of election; whilst the g<>neral election law 
of 1852 required the same aC'ts to be performed within six days from the 
day of election; and it extends the time for giving notice of a contest 
of the election, to twenty days after the opening of the returns, whilst 
the law of 1852 required such notice to be given within twenty days 
from the day of election. 

"The only just ground of exception to the regularity of these 
amenclatory sections is, that the former provisions of the statute, 
which are thus amended and superseded. are not expressly declared to 
be repealed. But. we are satisfif'cl that the dause of the constitution 
which requires, that 'the seC'tions so am' ncled shall be repealed,' is 
merely directory to the general assembly; and that a statute cannot be 
judicially d<rlared invalid because that direction has not been complied 
with. This section of the r.onstitution contains two distinct provisions 
preceding the one under consideration: 1st, 'that every bill shall be 

187 
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distinctly read on three different days,' etc.; 2d, that 'no bill shall 
contain more than on~ subject, which shall be clearly expressed in its 
title.' In the case of :Miller & Gibson vs. the State (3 Ohio St. Rep. 475), 
the first of these provisions came under examination, and was held 
to be directory only. At least, the court says, 'this is an important 
provision, without doubt; but, nevertheless, there is much reason for 
saying that it is merely directory in its character, and that its 
observance by the assembly is secured by their sense of duty and official 
oaths, and not by any supervisory power of the courts. Any other 
construction, we incline to think, would lead ·to very absurd and 
alarming consequences.' The second provision was considered in the 
case of Pim vs. Nicholson ( 6 0. State Rep. 176). where the court held, 
that 'this clause was incorporated into the constitution for the purpose 
of making it a p3rmanent rule of the houses. It is directory only, and 
the supervision of its observance must be left with the general assembly.' 
We think the reasons are equally cogent for r<garrling the subsequent 
clause in regard to repeals, as also directory in its charader, and that 
a contrary holding would result in consequences truly 'alarming.' It 
would at least nulify many statutes whieh the courts .f.'nd the people 
of the state have hitherto regarded as valid and governed themselves 
acordingly in their transactions. We cannot think that this clause was 

· intended to abolish the doctrine of rEpeals by implication, and to 
reverse the established maxim, that where statutes are inconsistent with 
each other, the latter repeals the forn1er. On the contrary, it was 
intended to secure and enforce the application of the principle embodied 
in this maxim, by directing the general assembly to act:' in accordance 
with it, by expressly declaring the former inconsistent and amended 
statute to be repealed. 

"The constitution of Maryland contains the following clause: 'No 
law shall be revived, amended. or repealed by reference to its title only.' 
In giving ·a construction of this clause in the case of Davis vs. the 
State (7 Md. Rep. 152), the court said: 'this was intended to prevent 
incautious and fraudulent legislation. It does not apply to an 
independent act establishing a new, or reviving some previous,. policy 
of the state. In such cases the enactment of one law is as much a repeal 
of inconsistent Jaws, as if the latter were repealed by express words.' 
The application of this principle to the act before us iS! apparent." 

This case has been cited with approval many times throughout the courts 
of Ohio. One specific instance, which indicates that the question is no longer 
of any doubt is shown by the following extract of the opinion of Judge Okey 
in the case of Kennedy vs. State, 34 0. S., page 310 (at page 313) : 

"Chapter 8, section 39, is evidently a substitute for the first clause 
of the 20th section of the act of 1870 ( 67 Ohio L. 106), and hence the 
clause is repealed thP.reby. Lehman vs. McBride, 15 Ohio St. 573. 
The remaining part of section 20 falls, in the revision of the laws, 
under another title, which could not be submitted for re-enactment at 
the session of 1877, and that is the reason there was no express repeal 
of the section." 

Finally, upon this proposition the whole matter is succinctly stated by 
Judge Shauck in delivering his opinion in the case of Thornily vs. State, 81 
0. S., 108· (at page 118): 
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"That the section relief upon hR.S been repealed by implication by 
the act of April 21, 190! ( 97 0. L. 254), which placed county com
missioners upon a salary inRtfarl of allowing- them compensation by 
fP.es as formerly. That ad in its first seetion (section 897, R. S.) affixes 
to the office of county commissioners a prescribed salary in every county 
of the stat"', and the second section of the act provides: 'the compen
sation provided in the preceding section shall be in full payment of 
all services renderer! as ~::uch commissioners.' It is true that the later 
act does not expressly repeal the former provision now relied upon as 
authority for the payment of the fees claimed by the commissioners. 
It is also true that repeals by implication are not favored, the meaning 
of which is, .ana it must !1e, onl11 that a court will not, irA the absence 
of an express 1·epeal, consirler fanner legislation as repealed by implica
tion 1l1hen the former mul latey acts may be harmonized by reasonable 
I'Onstruction so as to continue bo~h in operation. It is consistent with 
the elementary rule, always recognized as indispensable to the right 
administration ot the written law, that the present will of the legis
lature is founcl in its latest expressiqn." 

On page 119 he says: 

'·Here is expressed affirmatively by the language employed in the 
act the legislative will with respe~t to the subject so comprehensive 
that it cannot be doubted that. the express repeal of section 4903 was 
omitted by mere inadvertance. The last named section being incom
patible with the later legislation must yield to it because of the imprac
tical!ility of harmoni.zing the earlier ancl the later acts so that they may 
be enforcecl together." 

It seems to me, from the foregoing authorities, there can be no doubt but 
that Senate Bill No. 165, even with the repealing clause veto as stricken out, 
and without looking to the plainly expressed intention of the legislature, as 
shown by the enactment of the repealing section and its veto by the governor, 
clearly repeals all of the sections of the former act which are incorporated in 
iL, therefore, as it became a law on the 9th day of June, 1911, and as Mr. 
'Vonders, the former state highway commissioner, was appointed under the 
provisions of section 1178 of the Genf'ral Code, which section was repealed by 
1 he enactment of section 1 of the said Senate Bill No. 165, his office, therefore, 
became vacant--or, more 11roperly, was abolished on the 9th day of June, 1911, 
by the repeal of the said se('tion 1178 of the General Code under which he 
was appointed. 

State vs. Jennings, 57 0. S., 415. "1. An office created by an 
ordinance is abolished by the repeal of the ordinance, and the incumbent 
thereby ceases to be an officer." 

And at page 423, .Judge Minshall says: 

"There is no question but that the council had the power to repeal 
the former ordinance: and this be in~ so, and all the offices created by it, 
whatever they were, being thus abolished, the incumbents cease to be 
offiC'erR, for there can be no in cum bent without an oflice." 

and it f'ites upon this proposition Flynn vs. State, 70 0. S., 333;- Gano vs. State 
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ex rei., 10 Ohio St., 23G; State ex rei. vs. Hawkins, 44 Ohio St., 98. This propo
sition is equally trne in regard to offices created by the legislature. By the 
r<>peal of an act which created an office, the office itself must necessarily be 
abolished, for without the law creating it there is no valid reason for its 
E>xistence. (See also Knonp vs. Bank, 1st Ohio St., fiO:{, where the court say at 
page 616): 

"It is true, that an officer elected by th'e legislature, or the people, 
cannot be expelled from his office, arbitrarily, by a resolution, or act, 
because the constitution prescribed an impeachment, or other mode of 
trial for such cases, but if the office be creatEd by the legislature, it may, 
in the absence of express constitutional restriction, be abolished or 
suspended; and yet the officer cannot claim compensation, for the loss 
of his office. He has no property, or individual right in it. He is but 
a trustea for the public; and wheneyer the public interest requires that 
the office should be abolished, or the duties of the office become unneces
sary, the incumbent cannot object to the abolition of the office." 

In the case of State ex rel. Flinn vs. ·wright, Auditor, 7 Ohio St., 334, the 
fact th'at an office is abolished by the repeal of the act creating it is clearly 
expressed. I quote from the decision ·of Judge Brinkerhoff as follows: 

"By an act of the general ass?mbly, passed March 12, 1852, entitled· 
'an act to create a court of criminal jurisdiction in Hamilton county,' 
the criminal court of Hamilton county was established; the court to 
.consist of a single judge to be elected by the electors of that county, 
and whose term of offio= should be five years. 

"The relator was duly elected and commissioned as.. such judge for 
the term of five years from the second Monday of February, 1852. 

"On the first day of May, 1854, the general assembly passed an act, 
to take effect from and after the first day of January following, 
repealing the aforEmentioned act, and transferring the business of said 
criminal court to the court of common pleas of Hamilton county. 

"The court and the office being thus- abolished by the repeal of the 
act creating them, and the l_lusiness pending in that court being trans
ferred elsewhere, prior to the expiration of the time for which he was 
elected and commissioned, the relator claims that the repealing act 
insofar as it attempted to abolish his office prior to the expiration of 
the time for which he was elected and commissioned, is contrary to the 
constitution of the state, and therefore inoperative; that his office con
tinued in being notwithstanding the repealing act; and he now seeks, 
by his motion, to compel the auditor of state to issue his warrant on 
the treasurer of state for his salary accruing subs~quently to the time 
fixed for the taking effect of the repealing act. 

"That the general assembly has full power to contr<'l, modify, and 
abolish the courts and judicial offices of the state, except so far as its 
powers in this respect are restrained and limited by the provisions of 
the constitution, will be conceded. Anrl the inquiry bet'ore us, therefore, 
is, whether there is, in the constitution, any limitation, either expressed 
or implied, upon the g.:>neral power of the legislature OYer courts and 
their judges created by its authority?" 

The foregoing citations seem to he necessary to properly answer your 
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questions, and now answering thP same in orrler, and ba...,ing my answ"rs upon 
the authorities above eit ·d anrl quoted, I talie up the rest of your questions. 

:\Iy opinion is, that the offi!'e of thP state ltiuh 1ray cummissicmer. as held 
hy :\lr. Wond~rs unclPr section 117S of the General Code. became mc·aut on the 
!lth clay of ,June, Tflll. on whieh date Senate Bill No. 165 became a law. 

You asli whether :\lr. Wonders legally hc>ld the office until his successor, 
:\lr. :\larker, was appointed :md qualified on the 17th day of .June, 1911. .lly 

opinion is that he did not. Th~ office hPld by ::\Ir. Wonders became vacant on 
the 9th day of June, 1911. by the repeal of the act under which he was 
UllPOinterl, and therefore there was no further offiee for him to hold. A new 
offiee was created by Senate Bill No. 165 (see section 1 of the said act), and 
there was no incumbent of the said office until Mt·. Marker was appointed and 
qualified. 

Your next question is: "When did the terms of the cleri\S in his office and 
other employ; s employed by aud acting under the direction of :\1t·. ·wonders 
r·Pase, and to what date should the salaries of :\ir. 'Vonders and his employes 
he pairt ?" The terms of the c:lerlis and other employes appointed by Mr. 
Wonders and acting under his f.ir.oction cease upon the same date that the office 
of Mr. Wonders ceased, namely, the 9th day of .June, 1911, as the sections of 
the code under which they were appointed were repealed by the enactment of 
ll":e new bill; therefore, as there W'as no authority in law after said dat.; for 
their employment or pay, the salaries of 1111". Wonders and his ·employes should 
IJc paid to June !lth, 1911. 

Your next question is: "How shall the proportionate part of the salaries 
of :\Ir. Wonders and his employes be detP.rminerl; the salary of Mr. Wonders 
being fixed at $2,500, and the salaries of the employes being fixed by ::\1r. 
WondErs, and payable from a blanket appropriation covering the salaries or 
compensation of the several employes?" The amount of salary due Mr. \VQnders 
up to the 9th day of June, 1911, should he paid out of the appropriation made 
[t)r the payment of his salary; and the 'salary of the other (;mployes should be 
vaicl, as fixed by him, calculating the amount due up to the 9th clay of .June, 
1911, and from the appropriation made for that purpose. 

Very truly yours, 

291. 

TIMOTHY S. HOGAN, 

Attorney General. 

OHIO NATIONAL GUARD-APPROPRIATION FOR EXPENSES IN COLUM· 
BUS STRIKE STRIKE-PAY:\fi<,NT 'l'Hl<JREFRD:\1 FOR LOSS BY l\IE::\1· 
BERS OF CLOTHING THROUGH BURGLARIZATION OF ARMORY. 

The appropriation for "the P,rpenses of tlle Xational Guard in riot duty at 
Columbus in the summer of 1910" rannnt be drau;n upon to reimburse members 
fm· loss of c1ot1ling throurJh burglarization of the armory. 

CoLU:\IBUS, OHIO, July 10, 1911. 

Hox. A. W. BEA'I"I'Y, Deputy Azulitor of State. Columbus. Ohio. 
DEAR Sm:-1 beg to acknowiPdge receipt of your Jetter of June 6th, answer 

to which has been unavoidably delay<-1l on account of the unusual pressure of 
business in this department. 

Your Jetter encloses eorrespondence betwPPn Captain Willis Bacon of Com· 
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t•any I, 8th Infantry, 0. N. G., and General Charles C. '\Yeybrecht, adjutant 
general, with reference to a claim against the state arising in the following 
manner: 

Certain members of said Company I, the headquarters of which 
is at Tiffin, upon being called into active service because of the riotous 
conditions in the city of Columbus in the summer of 1910, were forced 
in compliance with regulations of the National Guard to make a change 
of clothing from their ordinary costumes into the uniforms of the 
service at the ;trmory of said C'ompany in Tiffin and to leave their own 
clothing in their· lockers in said armory. While the company was absent 
at Columbus the armory was burglarized and the clothing in question 
lost. 'rhe members of the guard thus damaged, desire to have the 
amount of their loss ascertained by a surveying officer of the National 
Guard and paid out of the appropriation for the expenses of the National 
Guard on riot duty in Columbus in the summer of 1.910. 

You request my opinion as to whether or not payment may lawfully be 
made to the members who have been thus damage(!, ont of the appropriation 
above referred to, after ascertainment of the amount of loss in the manner 
above <lescribed. 

In my opinion the fund referre<l to may not be expended in this manner. 
The appropriation is for "the expensfs of the National Guard at Columbus, etc." 
These items are not in· the most liberal sense of the term "expense of the 
National Guard;" they are the losses of the individual members as private 
citizens, occasioned, however, by their active service as membP.rs of the National 
Guard. Their claims constitute obligations of the state of Ohio which the 
general assembly of the state is in good morals bound to pay. The appro
priation in question, however, is not broad enough to permit payment therefrom. 

Very truly yours, 
Til\lOTHY S. HOGAN, 

Attorney General. 
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(To the Bureau) 
33. 

COlJ!';TY AUDITOR-PAY:\IENT OF ESTI:\IATES :\lADE BY ARCHITECT OR 
COU!';TY SURVEYOR-POWERS OF COlJNTY C0:\1:\IISSIONERS. 

It is legal and 1·egular for the county auditor to pay estimates maae b1f 
an architect or county surveyor under contracts tor buildings or bridges without 
the approral thereof by the C!Junty C0111missioners. 

Cor.c~mcs, Onto, January 17, 1911. 

Bureau of Inspection and Supervision of Public Office, Columbus, Ohio, MR. A. B. 
PECKIXPAl:GII, 

DE..\H SIH:-I beg to acknowledge receipt of your letter of November 22d, 
requesting my opinion upon the following question: 

"Sec. 2360, G. C., provides that estimates upon contracts for the 
construction or repair of bridges and buildings shall be paid upon the 
warrant of the county auditor, apparently without the allowance of the 
county commissioners. Section 2572, G. C., provides that all bills pay
able out of funds controlled by the county commissioners shall be filed 
five days before allowance and remain on file five days after allowance 
by the commissionen; before their payment by th<' county auditor. Tal.
ing the provisions of these two sections together, is it proper for the 
county auditor to pay estimates made by an architect or county sur
veyor under c-ontracts for buildings or bridges without the approval 
thereof by the county commissioners?" 

Section 2360 referred to hy you is a part of the chapter of the General Code 
entitled, "Building Regulations." 

Section 2333, et seq., of this eh'apter, clescribe in minute detail the procedure 
to be followed in the construction of county lmildings and bridges. 

Section 2359 provides in part that, 

"At the times nam('d in the contract for payment to the person 
with whom it was made, the county commissionPrs or an architect 
employed by them to superintend the contract, shall make a full, 
accurate and detailed estimate of ~ Q • the amount due * * "'" 

Section 2360 provides in part that, 

"When pr('sented to him, the county auditor shall compare such 
estimates carefully with the contract "' • * and with previous 
estimates. If he finds the last estimate correct, he shall * "' * give 
to the person entitled thereto, a warrant on the county treasurer for 
the amount shown by the estimate to be due "' " *" 

Section 2572 also ref('rred to by you is found in the chapter relating to tbe 
powers and duties of the county auditor. It provides in part that, 

"A bill or voucher for the payment of money from any fund con
trolled by the commissioners or infirmary directors must be filed with 

13-A. G. 
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the county auditor * at least five days before its appro.val for 
payment by the commissioners or infirmary directors when approved 
• * • payment thereof shall not be made until after the expiration 
of five days after the approval has been so entered." 

The procedure outlined in the chapter relating to the construction of public 
buildings is, in my judgment, exclusive and complete in itself. These pro
visions are specific, while section 2572 is evidently general and applies to the 
payment of general claims against the county. It is, therefore, my opinion 
that when an estimate has been approved in accordance with section 2359, the 
county commissioners have nothing further to do with it, and that the auditor, if 
satisfied that the estimate is correct, may lawfully pay the amount thereof 
without allowance by the commissioners. 

Your question suggests another question, as to the propriety of the approval 
of an estimate under the public building act by the county surveyor. Referring 
to the above quoted provisions of section 2359, it will be noted that the powers 
to make up an estimate is vested in the commissioners o'r in the "architect 
employed by them." While the· word "architect" is used in this section, I 
believe the plain intent of it is, that when the structure to be constructed is 
a county bridge, the engineer employed by the commissioners shall make up 
the estimate. 

Since the adoption of section 2792, General Code, formerly section 1166 R. S. 
in its present form, the supreme court has held in the unreported case of Hibbard 
vs. Biddle, 81 0. S., that all engineering work for the county must be performed 
by the county surveyor, who is entitled to be employed by. the county com
missioners for that purpose. The designing of a county bridge and superin
tending the construction thereof, constitute, in my opinion, such engineering 
work, and the county commissioners 'are entitled, if not required, to employ 
the county surveyor therefor. The surveyor so employed, is, in my opinion, 
entitled to make up the estima.tes required to be made by section 2359 of the 
General Code. 

veiy truly yours, 

37. 

TTliiOTHY S. HOGAN, 

.Attorney Genen.il. 

COSTS IN FELONY_ CASE-JAIL RULE FIXED BY COMMON PLEAS COURT 
-PAYMENT WHEN DEFENDANT PROVES INSOLVENT . 

.A jail rule fixed b'!/ common pleas- court providing tor the inclusion in the 
bill of costs of the priSoner's expenses of boa.ra, ana inciuenta.l expenses, cannot 
extend to felony cases and such costs may not be paid out ot th~ state treasury 
under 13726 G. 0. in case defendant proves insolvent. 

January 15, 1911. 

Bureau of Inspection and Supervision of Public Offices, Department at .Auaitor 
of State, OoZumbus, Ohio. 

GENTLEMEN:-! am in receipt of your letter of .January 9, 1911, in which 
you state: 

"Under section 3162 of the General Code, the court of common pleas, 
in one part of the jail rules governing the county jail, established the 
following: 
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·• 'He (the sheriff) shall keep a separate account of in his jail 
register with each prisoner and charge the same with board, washing, 
shaving, clothing and any articles by him or her damaged, the expense 
of guards, physicians, nnrses and all other expenses incidental to his 
or her imprisonment, to be taxed in the bill of costs and collected as 
other costs are or may be by law collected.' " 
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and yon ask my opinion whether under this provision of the jail rules, such 
expenses as board, etc., may be included in the costs in a felony case, and, in 
case the defendant proves insolvent, b2 legally paid out of the state treasury 
under section 13726 of the General Code. 

Section 3162 oft he General Code is as follows: 

"The court of common pleas shall prescrib~ rules for the regulation 
and government of the jail of the county, not inconsistent with the 
law, upon the following subjects: 

· "First. The cleanliness of the prison and prisoners. 
"Second. The classification of prisoners as to sex, age, crime, idiocy, 

lunacy and insanity. 
"Third. Bed and clothing. 
'"Fotirth. 'Yarming, lighting and ventilation of the prison. 
"Fifth. The employment of medical or surgical aid when necessary. 
"'Sixth. Employment, temperance, and instruction of the prisoners. 
"Seventh. The supplying of each prisoner with a copy of the Bible. 
''Eighth.. The intercourse between prisoners and their counsel, and 

other prisoners. 
"Ninth. The punishment of prisoners for violation of the rules of 

the prison. 
"Tenth. Other regulations necessary to promote the welfare of the 

prisoners." 

This section, it will be observed, gives a schedule of the subjects upon which 
the courts shall prescribe rules for the regulation and government of the jail 
of the county, and there is nothing in this section which can possibly be held 
to grant any authority to include the expenses charged against the prisoner, in 
the rule you refer to, in the cost bill so as to have the same paid by the state. 

"~ection 2850 provides as follows: 

"The sheriff shall be allowed by th~ eounty commissioners not less 
than forty-five nor more than seventy-five eents per day for keeping and 
feeding prisoners in jail, but in any county in which there is no 
infirmary, the county commissioners, if they think it just and necessary, 
may allow any sum not to exceed seventy-five cents each day for ke2ping 
and feeding any idiot or lunatic. The sheriff shall furnish at the 
expense of the county to all prisoners confin€d in jail, except those 
confined for debt only, fuel, soap, disinfectants, bed, clothing, washing 
and nursing when requir!!d, and other necessaries as the court in its 
rules shall designate." 

Under this section, it will be observed, the sheriff is to be allowed by the 
('Otmty commissioners a certain amount for keeping and feeding prisoners in 
jail; and that he is also to furnish. at the PJ"pense of the county, to all prisoners 
confined in jail (except those confined for debt only), fuel, soap, disinfectants, 
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bed, clothing, washing, and nursing when required, and other necessaries as the 
court in its rules shall dfsignate. In case a common pleas court ha.s authority 
to make such a rule as the one you refer to, and which is quoted in the first 
part of this opinion, the expenses charged against the prisoner under such a 
rule would have to b~ paid by the county under section 2850; and to m-ake a 
rule by which the same could be shifted upon the state, instead of the county, 
would be contrary to the plain meaning of the statutes and without authority 
in law. 

Further calling your attention to section 13722, which is as follows: 

"Upon sentence of a person for a felony, the officers claiming costs 
made in the prosecution, shall deliver to the clerk itemized bills thereof, 
who shall make and certify, under his hand and the seal of the court, 
a complete bill of thi! costs made in such prosecution, including the sum 
paid by the county commissioners for the arrest and return of the con
vict on the requisition of the governor, or on the request of the governor 
to the president of the United States. Such bill of costs shall be pre
sented by such clerk to the proseeuting attorney, who shall examine each 
item therein charged, and certify to it if correct and legal." 

The only items that can ·be included in the cost bill in the prosecution for 
a felony are costs made in such prosecution, including the sum paid by the 
county commissioners for the arrest and return of the convict, etc. 

Therefore, my opinion is that under this provision of the jail rules the 
expens<s enumerated in said rule cannot be included in the costs in a felony 
case, and, legally paid out of the state trea.sury under section 13726 of the 
General Code, in case the defendant proves insolvent. 

Yours truly, 

46. 

TDIOTIIY S. HoGAX, 

Attorney General. 

COMPENSATION-REDUCTION OF SALARY OF CHIEF OF POLICE-CIVIL 
SERVICE RULES-POWERS OF COUNCIL. 

On February 9, 1909, the city council of the city of T1·oy teas attthorized to 
fix a new salary of chief of police, ancl to rerlnce the same from $75 to $70, ancl 
against this action the then incumbent had no ground of con_tplaint. 

The statutory restraints imposecl upon the powers of remova! ancl other. 
similar powers, in the civil sen,ice provisions are applicuble to the executive or 
administrative branch of the citu government ancl not to the legislative branch. 

It is the rights of t/1 e individuals rather than the rights of the office o·tj 
position which is sougl~t to be snfeguarded by the civil service ntles. 

The chief of police has no official term. anrl is therefore not affectecl by 
section 126 M. 0., providing against increase or clecrease of salary during the 
teTm of office. 

CoLUMBus, OHIO, January 20, 1911. 

Bureau of Inspection ancl Supervision of Public Offices. Oolttrnbus, Ohio. 

GEXTLE~IE> :-You have submitted to this department for opinion thereon, 
an inquiry of the city auditor of Troy, which is as follows: 
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"On February 9, 1909, council of the city of Troy, enacted an ordi
nance fixing the salary of the chief of police at seventy dollars per 
month. The ordinance previously in effect had fixed the salary of this 
position at seve~ty-five dollars per month. The same person occupied 
the office of chief of police prior to the enactment of the ordinance, and 
has at,all times since so occupied said office. Was the ordinance valid?" 
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The city auditor, in his leUer addressed to you, cites section 4487 of the 
General Code, formerly section 166 :\Innicipal Code, which provides as follows: 

"No officer, secretary, clerl<, sergeant, patrolm·an, fireman or other 
employe in the police or fir.0 departments of any city shall be removed 
or reduced in rank or pay except as provided in this chapter for re· 
movals by the chiefs of the police and fire departments." 

This section, however, can have no direct application to the question at 
hand. It was originally section 166 of what is popularly known as the Paine 
law, 99 0. L. 567. This law was 1mssed after the date above referred to, and 
did not go into effect with respect to chiefs of police until January 2, 1910. 
However, there were similar provisions in the Jaw in force at the time of the 
adoption of this ordinance. Sectioru 149, Municipal Code, prm·ided in part, "The 
chief of police shall b<! appointed from the classified list of su~h (safety) depart
ment." This reference to the "classified list" is to the list prescribed by former 
section 164 Municipal Code, one of the sections relating to the civil service then 
in force· Ser.tion 167 of thP code, in force in February, 1909, provided in 
part that, 

"No officer, secretary, clerl<, sergeant, patrolman, fireman or other 
emvloye of any city of the state, at the time this act goes into effect, shall 
be removed or reduced in rank or pay txcept in accordance with the 
provisions of this act." 

a provision essentially similar to that of section 4487 General Code, above 
· quoted. ·without quoting from the other sections of the civil service provisions 

of the former :\lunicipal Code, suffice it to say that the restraints imposed upon 
the power of removal and other similar powers therein, are all applicable to 
the executive or administrative branch of the city government, and not to the 
legislative branch. I find there is no intention, either express or implied, to 
restrict council in its general power to fix the salaries of officers of the city, 
and persons holding offidal positions and employments in the department of 
public safety. 

Furthermore. the cJ(ar intention of the old civil service regulations, as 
well as of those now incorporated in the General Code, is to protect the incli
.,,idual members of the civil serviee. It is the rights of the person that are safe
guarded-not the rights, if such they may be called, of the position. I am, 
the•·efore, of the opinion that, the provision that no officer sha!J be reduced in 
pay, except after the perferment of charges. that the bearing thereon, etc., is 
intend€CI to protect an officer of the police department, for instance, from reduc
tion of pay by executive order. It is not intended to preclude council from 
changing the salaries which shall be paid to the occupants of a given position, 
whenever it may see fit. All the proviRions of the :\lunicipal Code relating to 
a given subject must be read together; and section 167 must be construed to
gether with section 126 ::.\iunicipal Code, which provides that: 
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"Council shall fix the salaries of all officers, clerks, and employes 
in the city government, except as otherwise provided. in this act. 
* * * The salary of any officer * * * so fixed shall not be 
increasert or rtiminished during a term for which he may have been 
or appointed." 

The chief of police has no official term and is not therefore protected by 
the last sentence above quoted. 

In view of all the foregoing considerations, I am of the opinion that, the 
city council was on February 9, 1909, authorized to fix anew the salary of the 
chief of police; and that the then incumbent of the office was not protected 
by any provision of law then in force, from thei effect of a reduction of salary 
resulting from such an act of council. 

Respectfully submitted, 

65. 

Tr.:UO'PHY S. HOOAX, 
.Attorney General. 

SHERIFF'S AUTOMOBILE IDXPENSE-AUTHORIZATION OF STATUTE TO 
"MAlNTAIN" VEHICLES, DOES NOT INCLUDE "PURCHASE." 

By section 2997, General Code, the cotmty comn~issioners are mtthorized to 
allot, a sheriff the expenses of "maintaining"' the necessary horses and vehicles 
necessary tor the proper administration of his oflice, but such authorization does 
not extend to ihe 1l1t,.chase or1 permanent renting of horse, automobile, or other 
t•ehicle. 

CoLUMBUS, Orrro, January 25, 1911. 

Bureau of Inspection and Supervision of Public Oflices, Department of .Auditor 
of State, Colmnbu.s, Ohio. 

Gt:x•t•u;~n:x:-I have your letter of January 19, 1911, in which you state: 

"'Ve enclose herewith a letter from the prosecuting attorney of 
Franlclin county, in which he submits the question as to the legality 
of the purchase or rental by the county commissioners of an auto
mobile for the use of the sheriff in the performance of his official 
duties." 

The letter yon refer to, from the prosecuting attorney of Franklin county, 
has be€n mblaid, an·d I am, therefore, unable to refer to it, but I presume from 
your statement that you desire an opinion as to whether the county com
missioners have legal .authority to purchase or rent an automobile for the use 
of the sheriff in the ])erformance of his official duties. 

You refer to the opinion of the attorney general rendered your department 
on December 20, 1906, holding that the commissioners were authorized to pur
chase the nePessary horses and vehicles for the use of the sheriff and to main
tain the same, and to the case of State vs. CommiRsioners, 10 Circuit Court n. s. 
3!!8, which disapproves of this opinion. 

The only section of the statutes upon which the authority of the com
missioners to purchase or reni. an automobile for the use of the sheriff is section 
2997 of the General Code, which is as follows: 

"In addition to the compensation and salary herein provided, the 
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county commissioners shall make allowances quarterly to each sheriff 
for keeping and feeding prisoners, as provided by law, ~or his actual 
and necessary expenses incurred and expended in purs:Jing or trans
portii!g persons accuserl or convicted of crimes and offenses, in con
veying and transferring persons to and from any state hospital for the 
insane, the institute for the feeble minded youth, Ohio hospital for 
epileptics, boys' industrial school, girls' industrial home, county homes 
for the friendless, houses of refuge, children's homes, sanitariums, 
convents, orphan asylums or homes, county infirmaries, and all institu
tions for the care, cure, correction, reformation and protection of 
unfortunates, and all expenses of maintaining horses an1i vehicles 
necessary to the proper admini3tration of the duties of his office. The 
county commissioners shall allow the sheriff his actual railroad fare and 
street car fare expended in serving civil processes and subpoenaing 
witnesses in civil and criminal cases. Each sheriff shall file under 
oath with the quarterly report herein provirled a full, llCcurate and 
itemized account of all his actual and necessary expenses, including 
railroad fare and street car fare, mentioned in this section before they 
shall be allowed by the commissioners." 
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This section was originally section 19 of the salary law, as passed ~larch 
:J7, 1906, 98 0. L. 89, etc., anrl as thns passed it did not contain the clause 
allowing the sheriff his actual railroad fare anrl street car fare expended in 
serving civil processes and snbpoen!'l,ing witnesses in civil and criminal cases. 
As the law stood, and without this adderl clause, allowing the sheriff his rail
road fare, etc., the opinion of. the attorney general that you refer to, and the 
case of State vs. Commissioners, supra, were both rendered. I call your atten
tion to the language of the circuit court in said case, beginning on page 399 

as follows: 

"As we view it there iSI nothing in the section which indicates an 
intention on the part of the legislature in the use of the word 'main· 
taining' of using it in, or giving to it, any other than it.'l ordinary 
meaning. On the contrary, every word in the section indicates 
otherwise. 

"There is no proviRion in it for the allowance of expenses in the 
purchase of any article by name, but fecrl; and all other intended articles 
can be ascertained only by implication. Public officers can be allowed 
only such compensation, or fees, as are provided for in express terms, 
or by necessary impilcation from the terms used, and the words 'expense 
of maintaining,' as applierl to horses and vehicles, cannot, by implica
tion, include, or refer to, the expense of their purchase. If the legis· 
laturc intended to ha' e county commissioners supply sheriffs with 
horses, vehicles and harness, or to allow them the expense necessarily 
incurred in their purchase, it certainly would have so provided in 
unambiguous terms. Simple words only were needed to make such a 
provision. 

"What, then, is the definition-the ordinary meaning---{)f the word 
'maintaining,' especially when applied to animals and venicles? 

"All lexicographers define maintenance as 'maintaining; support· 
ing; upholding: keeping up; sustenance; supply of the necessaries of 
life; subsistence;' and the word maintain, 'to hold or keep up in any 
paJ'ticular state or condition; to support; to sustain; to keep up.' So 
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that the meaning of the word 'maintaining' as used in this section in 
reference to horses and vehicles, means supporting; sustaining; keeping 
up; supplying with the necessaries of life; and the legislature there
fore in this provision only meant and intended that sheriffs should be 
allowed the necessary expenses incurred in supporting, sustaining and 
supplying their hors~ with the necessaries of life, and in keeping their 
vehicles in good condition, and not in the purchase of them." 

You will note that the court expressly says, "public officers can be allowed 
only snell compensation, or fees, as are provided for in express terms or by 
necessary implication from the terms used." (See also 82 0. S. 186 and 81 
0. s. 108). 

And again in this same decision the circuit court says: 

"If the legislature intended to have the county commissioners 
supply sheriffs with horses, vehicles and harness, or to allow them 
the expenses necessarily incurred in their purchase, it certainly would 
have so provided in unambiguous terms. Simple words only were 
needed to make such a provision." 

As stated above, this decision of the circuit court had been rendered, and 
the defects, if any, in this law pointed ont at the time the legislature amended 
the law on April 7, 1908, (See 99 0. L. 73) and yet the only amendment the 
legislature made was to allow the sheriff his actual railroad fare and street 
car fare expended in serving civil processes and subpoenaing witnesses in civil 
and criminal cases.· 

Therefore, my opinion is that the commissioners are without authority to 
purchase or rent an automobile for the use of the sheriff in the perfonnance 
of his official duties. If the legislature had intended to give the commissioners 
any such right, or the right to purchase horses and vehicles, or to rent the 
same, it certahily would ha,'e said so in this section, especially after attention 
h'ad been called to this section in such an emphatic manner by the opinion of 
the circuit court; and it wou!.rl have made the provision in unambiguous terms, 
as the court says, "simple words only were neeed to make such provisions," 
and as such a provision wa:s not made, and there is nothing in the statutes 
Pxpressly giving the commissioners such power my opinion is that they did 
not possess it. 

The commissioners, I believe, have the right to allow the sheriff his actual 
necessary expenses, whatever the same may be, incurred and expended in pur
suing or transferring persons accused or convicted of crimes or offenses, etc., 
lJS provided in section 2997, General Code, but only for the express purposes 
therein provided; and if it becomes actually necessary to hire aii automobile 
for any of the purposes therein expressly enumerated he should be allowed for 
the same, bnt not otherwise. 

In construing this section and upon all the questions arising as to the 
compensation or fees of county officers, not expressly provided for by statute, 
I call your attention to the clen.r statement of the rule on this subject, by Judge 
Shauck, on page 188 of 82 Ohio State Reports, as follows: 

"That if a statute imposes a duty upon a public officer it is pre
surned to be performed by him in consideration of the general emolu-
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ments of hi~ offic<' unless the leS!"islature has clearly indir:ated the inten
tion that the compensation shall be paid for the performance of the duty 
flo imposed."" Yours very truly, 

Tn!OTHY S. HooAx. 
Ati!Jrney General. 

201 

BOARD OF EDUCATION-'TEACHER AND .JANITOR SERVICE-COUNTY 
COMMISSIONERS. 

Before a teacher may be entitled to $2.00 tJcr rlay for attendance at an insti
tute as provided by section 7870 G. C .. he must have attended such institute at 
least for fow· days. ana the rule is the same 1chethcr during such attenaanre 
school is in session or nnt. 

A teacher cannot be compelled to clo janitor work by the board of education 
unless under the terms of a special contract lfith said teac/!et ana providing 
tor extra compensation the1·etor. 

Section 7610 provides tor relief through the county commissioners, where 
the board tails to provide janitoT sen;ice. 

.January 26, 1911. 

Bureau of Inspection and Supervision of Pulllir; Offices, Columbus. Ohio. 
GEXTLE~n:x:-You submit the following questions: 

1. How many days must a teacher attend an institute while the 
schools are not in session to entitle him to the $2.00 per day, provided 
for such attendance by section 7870 of the General Code? 

.!. How many days must a teacher attend an institute while the 
schools are in session to entitle him to his regular salary for the week 
he attends such institute? 

.l. What remerly has a teacher when a township board of education 
by resolution has provided that each sub-district teacher in the town· 
ship might Employ a janitor at not to exceed $1.00 per month, to be paid 
cut of the school funds, and such teacher is unable to secure janitor 
services for less than $2.00 per month, whereas the board refuses to 
make any allowance in excess of $1.00 per month? 

I. S.~ction 7870 of the General Code provides that: 

"If the institute is held when the public schools are not in session, 
sneh teachers or superintendents shall be paid $2.00 a rlay for actual 
daily attendance as certified by the president and secretary of sueh 
institute, for not less than touT nor more than si.r clays of actual 
attenrlance to be paid as an addition to the first month's salary after 
the institute, by the board of education by which such teacher OI' super
intendent is then employed." 

It would seem from the above language of the statute that a teacher must 
actually attend an institute for "not less than four" days in order to be entitled 
to $2.00' per day provided for such attenilance by section 7870 of the General 
Code . 

. !. The statute makes no SJ)ecific provision for the number of days a teacher 
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must attend an institute while schools are in session in order to be entitled 
to a regular salary for the week of such institute. However, the above quoted 
language of section 7870, forbidding any payment to a teacher unless such 
teacher attends an institute for "not less than four days" of actual attendanc~, 
amounts to practically a definition of what constitutes an institute within the 
meaning of said section 7870 as far as the payment to teachers is concerned. 

I am, therefore, of the opinion that attendance at an institute such as to 
entitle a teacher to compensation under section 7870 while schools are in session, 
means "not less than four days" of actual attendance, and that a teacher must 
attenn an institute while schools are in session at least four days to be entitled 
to his regular salary for the week of such institute. 

:1. Section 7707 of the General Code provi(les that: 

"No teaclter shall be required by any board to do the janitor work 
of any school room or building, except as mutually agreed by special 
contract, and for compensation in addition to that received by him for 
his services as teacher." 

Under the above section the board of education cannot compel a teacher to 
do janitor work with or without compensation, and no teacher is compelled to 
perform janitor work with compensation unless such teacher agrees to the same 
by special contract. I find no authority of law which authorizes the board of 
education to permit the hiring of janitor by the te'acher, such janitor to be paid 
out of the school funds. Unless the teacher makes a contract to do the janitor 
work himself, it is the duty of the board of education and not the teacher to 
engage the services of a janitor. 

If the board of education refuses to perform such duty, and if by reason 
of such refusal such board of education fails "to provide suitable school houses 
for all the schools under· its control," then under section 7610 of the General 
Code the county commissioners "shall perform any or all of such duties and 
acts, in the same manner as the board of education by this title is authorized 
to perform them." 

I am, therefore, of the opinion that the board of education above mentioned 
has no right to expect or compel its teachers to Employ janitors as they have 
attempted to do according to the above facts presented in yot..r letter. 

· Very truly yours, 
TnrOTHY S. HoGAX, 

C> 
Attorney General. 
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79. 

TAXES AND TAX:\.TION-PERSONAL PROPERTY EXE:\IPTIONS TO 
"INDIVIDlJALS" 0::\'"LY-RE'l'URNS OF TRlJSTEES OF SOCIETIES, 
EST ATBS .\.ND :\TTXOR HEIRS. 

A_s the constitutiiJil ret>lril'ts personal property e.L·emptions to "individuals" 
only: 

A trustee of au ··estate'' designated by will. may n'1t deduct $100 as 
eJ"emption in personal property. returns. nor may the trustees of a secret society. 
A guardian for min or heirs however, 111ay deduct such exemptions. in returning 
the pmperty of his 11·arcl or 1carrls. 

CoLl:~mt:s, OnTO, January 27, 1911. 

Bu1·eau of I11spection and .'lupen·ision of Pu/llic Offices, Department of Auditor 
of State, Columb1ts, Ohio. 

Gr:xTLE:\tEX :-Your letter of January 24th received. You request my 
opinion upon the following: 

"Under section 5360, General Code, may a trustee of an estate deduct 
$1CIIJ.OO from the amount of taxable property in his return to the 
asses&or? Also, may a guardian for minor heirs make such deduction 
from the property of his ward or wards? Also, may the trustees of a 
secret society make such <!eduction from their taxable vroperty?" 

The state may impose such taxes on persons or things within its dominion 
as it deems proper, and it may apportion them according to its discretion or 
judgment; and it may, if it deems advisable to do so, exempt certain descriptions 
of property from tll.Xation. The constitution of the state ot Ohio, article 12, 
section 2, uses very comprehensive language in describing what property may be 
taxed under the laws of Ohio, anrl P.mbr'aces therein property of every 
rlescription. Said section 2 also sets forth what property may be exempted 
under the laws of Ohio, and among thf; exemptions, it provides that "personal 
property, to an amount not exct>eding in Yalue two hundred dollars, for each 
indiYidual may, by general laws, be exempted from taxation." 

It is not mandatory upon the general assembly under the provision just 
r1uoted to exempt any personal property from taxation; but it has been the 
policy of the state to allow a certain amount of personal property as exempt, 
and in carrying out this policy the legislature enacted section 2732, Revised 
Statutes, paragraph 9, which reads as follows: 

"Each imlividual residing in this !ltate may deduc:t a sum not 
ex.'eeding one hundred rlollars as exempt from taxatlon, from the 
aggregate listed value of hi!l taxable per!lonal property of any kind of 
whieh such individual is the actual owner, except dogs." 

This section has been ('arried to the General Code, is now section 5360 of 
the General Code, and reads as follows: 

"A resident of t.his state may derlud a sum not exceeding one 
hundrE'd rlollars, to bt> exempt from taxation, from the ~gregate listed 
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value of his taxable personal property of any kind, except dogs, of 
which he is the actual owner." 

The language having been changed, bnt the legal effect thereof remaining the 
same. However, it has been held by a numerous line of decisions that statutes 
exempting property from tl.!xation must be construed strictly. 

You ask first-may a trustee of an estate deduct one hundred dollars from 
the amount of taxable personal property in his return to1 the assessor? Under 
authority of section 5360, General Code. the snpreme court of Ohio, in con
struing article 12, section 2 of the constitution, in. the case of Exchange Bank 
of Columbus vs. Hines, page J 4, says in reference to the exemptions of personal 
property allowed by thE' constitution: 

"The only exception or exemption allowed in favor of individuals, 
is to be found in the words, 'personal property to an amount not 
exceeding two hundred dollars in value, for each individual, may, by 
general laws, be exempted from taxation.' It has ever been the humane 
policy of our laws to allow a certain amount of personal property, 
sufficient to include the most es~ential and necessary articles for the 
support of a family, to be exempt from execution· for the J)ayment of 
debts. And it is in accordance with this benevolent regard for the 
necessities of life, that this limited exemption from taxation, in favor 
of individuals, is authorized by the constitution. But the very fact of 
this express exemption, excludes the idea that any other or further 
exemption can be made." 

The court takes. the view that, the exemption of $100 from taxation is 
following out the humane policy of our laws to allow certain amounts free 
from payment of debts; and it is in accordance with this benevolent regard for 
necessities of life that this exemption is made by the constitution. The court 
indicates that the exemption is to be to individuals and not to corporations, 
societies, estates, etc., 

In view of the fact that exemptions from taxation are to be construed 
strictly, and in view of the decision of the supreme court in the case above 
cited, I am of the opinion that the word "individual" in the constitution and 
in the statutes is used in its ordinary meaning, and does not include corpora
tions, societies, estates, etc. 

I am, therefore, of the opinion that, a trustee of an estate designated by 
will may not deduct $100 from the amount of taxable personal property in his 
return to the assessor; and following out the same principle I am of the opinion 
that a ·guardian for minor heirs may make such deductions from the property 
of his ward or wards: but the trnstees of a secret society, liable to be taxed 
by the Ohio laws may not deduct the $100 allowed by section 5360 of the 
General Code. 

Very truly yours, 
TDTOTHY S. HOOAX, 

A.ttoTney General. 
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A 79. 

JUSTICE OF THE PEACE-:'IlO~TGo:\lERY TOWXSHIP-COLLECTIOX AXD 
DISPOSAL OF FEES. 

From a vien· of all provisions. justice of the peace in and for Montgomery 
· t01cnship, Franklin C"ounty, Ohio. must. clwrge fees tor pertanning marriage 
cerenwnie~s. fees for tile e.recution of deeds and like instntments for taking 
a,ffidavits tor private parties. and for ot/1<';r similm· services, and the clerk of the 
justice's court must collect such tees and pay them over to the city as provided 
in the ordinance. 

CoLr~un:s. Onw, January 27, 1911. 

B1treau of Inspection and Nupervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GE:\'TLE:IIE:\' :-1 beg to acknowledge receipt of your lettE-r of January 20th, 
in which you request my opinion as to whether, under ordinance No. 23608 of 
the city of Columbus, justices of the pEace in and for Montgomery township, 
Franklin county, Ohio. are entitled to retain for their own use, fees for per
forming marriage ceremonies, for execution of deeds, leases and mortgages, for 
taking affidavits for private parties and like services? 

You state that the boundaries of :\lontgomery township, Franklin county, 
Ohio, are identical with those of the city of Columbus, and that· the said 
ordinance is passed under section 3 M. C., section 3512 General Code, which 
provides that: 

"When the corporate limits of a city or village become identical 
with those of a township, all township offices shall be abolished, * * * 
except that justices of the peace and constables sh'all continue the exer· 
eise of their functions under municipal ordinances providing offices, 
regulating the disposition of their fees, their compensation, clerks and 
other officers and employes * * *." 

The ordinance in question is in part as follows: 

"Sec. 1. That in the township of :\fontgomery, city of Columbus, 
Ohio, each justice of the peace tor servi('es 1·endered. shall receive in lieu 
of all tees, an annual salary of two thousand dollars {$2,000.00) * * * 
but no * " " warrant shall' be issued by said auditor until the 
justice asking for the same has made and filed with him a statement 
setting forth the number of days he has been in actual attend·ance at 
his court room, ready for business. during the period which tbe warrant 
is intended to cover: and for such time thus spent in attendance to 
business only, shall he be allowed in such warrant, a deduction of six 
dollars being made for each day's absence * * *." 

"Sec. 2. There shall be one clerl{ " * *, for said justice of the 
peace. The said clerk shall be known as the clerk of the justices' 
courts of said city * ''' * " 

"Sec. 5. Before entering u110n the duties of· office, the clerk shall 
file in the offi<"P of the city clerk, a bond in the penal sum • * • 
c·onclitionerl thpt the clerk shall faithfully perform the duties of such 
offic·e. It shall he the duty of said clerk to keep a true and complete 
record of ali proceerlings before each of said justices, and all judgments 
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shall be entered in the docl>et in the time and manner prescribed by law. 
He shall also keep true and correct accounts of all moneys received by 
him or his deputies, as court tees, for the use of said city or for any 
other purpose, and shall properly account for and pay over the same 
to the party entitled thereto * "' *. 

"It shall be the duty of the clerk to tux and collect the fees as pro
vided in section 615 and 621 of the Reviserl Statutes of Ohio, and mal<e 
return und'er oath to the auditor of said city '" " " monthly 
* * * of all fees collected by him and all fees taxed by him and 
uncollected during the month previous, give the style ot the case and 
number of pages of the docket in. which they are recorded. He shall 
pay into the city treasury before noon of each day ·all sttch tees col
lected by him during the next preeeding day. 

"It is made the duty of said clerk to have one deputy clerk devote 
three half days each week exclusively to the collection of unpaid fees 
and costs. It is further made the duty of said clerk to ·turn over to the 
city solicitor * * *, all cost bills which he has failed to collect 
within sixty days after same are due and payable." 

The foregoing are all the pertinent provisions of said ordinance regulating 
the disposition of the fees of said justices of the peace. 

Sections 615 and 621 Revised Statutes, referred to therein are at present 
sections 13427 and 1746 General Code. The former provides the fees of justices 
of the peace for signing bills of exceptions and copying and certifying transcripts 
and bills of exceptions for error proceedings. 

Section 1746 contains a general schedule of fees for justices of the peace 
in civil and criminal actions. Among other items included therein are the 
following: 

"Acknowledging deeds or other instruments of writing with 
certificates thereon, forty cents * * * taking depositions and certify
ing them, ten cents per hundred words; marrying and making return, 
two dollars; taking and certifying proof of an account or claim ·against 
the estate of testators br intestates, twenty-five cents; taking and 
certifying affidavit, forty cents." 

The specific question presented by the ordinance above quoted is, as to 
whether it is made the duty of the clerk to collect all fees included in section 
621 Revised Statutes (section 1746 General Code); in other words, whether the 
ordinance disposes of these fees? If it does, and the clerk must collect them 
a.nd turn them over to the city treasurer, theu, of course, the justices are not 
entitled to .retain them for their own use. If, on the other hand, it is not made 
the duty of the clerk to collect the kind or class of fees illustrated by the 
specific examples above referred to, then, no machinery being provided whereby 
the justices of thP- peace themselves shall account for these fees, they would 
in my. judgment be entitled to retain them. 

All the sections of the ordinance must be :r'ead together for the purpose 
of ascertaining the intent thus called in question. 

Section 1, above quoted, provides that the salary therein provided for, shall 
be tor s~rvices rendere(l and in lieu of all tees; but the remaining provisions 
of the section indicate that the services for which the justices are to be paid 
are services rendered in actual attendance at the court room. 

Again, section 5, above quoted, makes it the duty of the clerk to keep a 
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true and complete re-cord of all proceE>dings before each of such justices, and 
it is specifically provided that all judgments shall be entered as therein pre· 

_ scribE>d; he is required to keep a true and correct acP.ount of all court tees; is 
required to ta:r and collet:t the fees prescribed in section 621 R. S., and mal{e 
return of sud1 fe<J.~ to the auditor of the city. 

A fair construction of all thesE' related provisions indicates to me that the 
clerk is required to collect all fees which may lawfully be charged by justices 
of the peace under section 621 R. S. It is to be noted that the clerk is required 
especially to keep a true and correct account of all court fees, for the use of the city 
or for any other purpose, but that he is required to collect "the fees" as provided 
in section 615 and 621. This difference in language is significant; it shows that 
the council in adopting the ordinance had in mind the distinction between court 
fees and other fees; and in failing to use the phrase "court fees" in connection 
with the phrase ·'as provid•:d in section 615 and 621 of the Revised Statutes of 
Ohio," council clearly indicated that the fees referred to in said phrase are all 

the fees provided in said section. This is the more clear from a consideration 
of section 1, which provides that the salaries therein provided shall be in lien 
o[ all fees." 

In spite, therefore, of the decision in St. Louis vs. Summers, 148 :Mo., 398, 
I am of the opinion, that justices of the peacP. in and for :Montgomery township, 
Franklin county, Ohio, must charge fee'S for performing marriage ceremonies, 
feP.s for the execution of d'feds and lil{e instruments, fees for taking affidavits 
for private parties and fees for other similar services, and that the clerk' of 
the justice's court must collect such fees and pay them over to the city a::; 
provided in the ordinance above quoted. 

. Very truly yours, 

80. 

TntoTHY S. HOGAN, 

Attorney General. 

PROBATE JUDGES-STATEMENT OF UNPAID FEES, ETC., TO COUNTY 
COMMISSIONERS-END OF CALENDAR YEAR. 

The amendment to section 2983 G. C .. in 101 0. L. 199, requiring probate 
,iudges to file with the county commissioners a statenu•nt of unpaid tees, costs. 
etc., at the end of each year of his incz11n1Jeney, is to be construea as intending 
the encl of the "calendar year." 

January 30, l!lll. 

Hox .. l.nn:s J. \VEADO<'K, Prosecuting Atlo1"1le1J, lAma. Ohio. 
DEAR Sm:-I beg to acknowiNigt> receipt of your letter of recent date 

inclosing a letter addressed to you by Hon . .John W. Hutchinson, probate judge. 
in which he calls attention to section 2983 of the General Code as amended 101 
0. L. 199, and asks when hP. is reouired to file with the county commissioners 
the Rtatement of unpaid fees, costs, etc., required to be paid.' You request my 
opinion as to the question asked by .Judge Hutchinson. 

The amended section in question is in part as follows: 

"At the end of P.ach quarter, each such officer shall pay into the 
county treasury "' .. • all fees • • "' of whatever kind • * • 
and he shall also, at the encl of each year of his incumbency in office 
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and at the close of the term for which he shall have been elected, make 
and file sworn statemi"nt with the county commissioners, of all fees, 
costs, penalties, percentages, allowances, prerequisites of whatever kind, 
which are due his office and unpaid." 

This section is a party of the county offi('ers' salary law, which is chapter 
one, division three, title X, part one, General Code. This chapter embodies a' 
scheme of the fiscal year management of certain county offices, which scheme 
is baser! upon yearly allowances and qu·arterly payments. The year for which 
wch allowances are made is d'<fined by section 2980 as being the "calendar" 
year. The word "yC'ar" is repeatedly used in the act, and wherever so used the 
presumption is that it designates the calendar ·year; in like manner the word 
"quarter" is repeatedly used throughout the act, and wherever so used must 
be presumed to refer to a quarter of the calendar year. It is therefore, apparent 
that the word "year" as used in thP. above quot.erl section must be deemed to 
mean the calendar year, unleRs a contrary intention clearly appears. The phrase 
"at the end of each of his incumbency in office" is fairly susceptible of two 
meanings: 

1. At the end of one year from the time the officer assumes his 
office. 

2. At the end of each calendar year during his incumbency in 
office. 

The presumption above referred to would lead to the adoption of the second 
meaning thus suggested. In adr!ition thereto, it would seem that if the first 
meaning were adopted the phrase "at the close of the term for which he shall 
have been elected" would be nnnecessary. inasmuch as county officers are elected 
for terms of years, and the adoption of this meaning would require the last 
annual report to be .filed at the close of the term. That meaning should be 
given to this doubtful phrase which will conform to the general scheme of the 
act of which it is a part. 

I am, therefore, of the opinion that the annual report required to be made 
by each county officer affected by section 2!l83 of the General Code must be 
made at the end of the calendar Y<ar, and that in addition to such annual 
reports, each such officer at the close of his term must file a like statement of 
the unpair! fees, etc., due to his office. The probate judge also inquires as to when 
he shall commence his statement. The question is immaterial inasmuch as that 
all that is required is a list of fees, costs. perc2ntages, allowances and perquisites 
t~ue the office and unpaid on a day certain. 

Yours truly, 
TIMOTHY S. HoGAN. 

Attorney Geneml. 
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101. 

STA'l'UTORY CONSTRUCTION-SURPLUSAGE OF SECTION 2845 G. C. 

The words in section 2845 G. a., "tor summoning a jury, to be allowea on 
each issue, incltuling tra,;eling tees forty cents•• under the present practice has no 
application or bearing ancl should be treated as surplusage. 

CoLUillBUS, Orno, February 6, 1911. 

Bureau of Inspection and Supervision of Public Offices, Depa-rtment of Auditor 
ot State, Columbus, Ohio. 

GEXTLE.:IIEX: -Your favor of January 19, 1911, received. 
You state: 

"Section 2845 of the General Code fixing the fees of sheriffs, contains 
the following: 

"For summoning a jury, to be allowed on each issue, including 
traveling fees, forty cents." 

and you inquire: 

"Will you kindly render this department your written opinion as to 
the meaning of this provision?" 

The supreme court -of Ohio, 46 0. S. 510, construed that part of section 1230 
Revised Statutes, relating to compensation of sheriffs, although they include in 
their opinion the whole paragraph of the fee bill, relating to the summoning 
of juries by the sheriffs, yet, in their opinion they do not throw any light on 
the meaning of that part of the fee bill about which you inquire. 

I have gone carefully into the history of section 1230 Revised Statutes, and 
find it was passed in 1877, found in 84 Ohio laws 118. That part of the section 
quoted by you, originally read as follows: 

"For removing a jury, to be allowed on each issue, including travel· 
ing fees, fifty cents." 

In codifying this section, the codifiers changed the word "removing" to 
"summoning." The statute referred to provides for fees for the summoning of 
regular and special juries; and the supreme court in the case just cited, decided 
that sheriffs should not be allowed any additional fees for filling up a panel. 
Thl:J fee bill allows $4.50 for summoning a petit or a grand jury, and the same 
amount for summoning a special jury; the fees for summoning a jury in the 
probate court are especially provided for by statute. Therefore, under the 
pr<sent practice, that part of the section quoted by you-"for summoning a 
jury, to be allowed on each issue, including traveling fees, forty cents" has no 
meaning, and should be treated as surplusage; but as the section originally 
read-"for removing a jury, to be allowed on each issue, including traveling 
fees, fifty cents," I am of the opinion, it was intended that the sheriff should 
he allowed fifty cents on each issue, for taldng charge of juries in viewing 
premisEs, etc., and he could charge fifty cents in each case for such services. 
However, they do not use a very appropriate word to express even that meaning. 

I am, therefore, of the opinion, as above stated, that 

14-A. G. 
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"For summoning a jury, to be allowed on each issue, including 
traveling fees, forty cents," 

has no application or bearing under our present practice, and should be treated 
as surplusage. 

Very truly yours, 

114. 

TnroTIIY S. HoaAx, 
Attorney General. 

SURVBYORS·-ASSIS'fANTS-EXPENSES-COUNTY TREASURY-VIEWERS, 
REVIEWERS, CHAIN CARRIERS AND MARKERS. 

Viewers ancl reviewers. chain carriers ancl rnarkers are entitlea to actual 
and necessary expenses to iJe paid out of the county treasury. 

Cor.u:unus, Onro, February 13, 1911. 

Buremt of Inspection and Supervision of Public Offices, Colurnbus, Ohio. 
GtcXTI.E~tEX :-I beg to acknowledge receipt of your letter of February 2d, in 

which you submit for my opinion the following question: 

"Are viewers and reviewers, chain carriers and markers entitled to 
actual and necessary expenses to be charged as costs and expenses and 
paid out of the county treasury under section 6!J20, General Code?" 

Section G9.?0 of the General Code is as follows: 

"Persons required to render services under this chapter shall receive 
compensation for each day they are necessarily employed, as follows: 
Viewers and reviewers, chain carriers and markers, two dollars each, 
and surveyor, five dollars, and actual and necessary expenses to be 
rharged as costs and expenses and paid out of the county treasury when 
approved and allowed by the county commissioners, on the order of the 
county auditor." 

While this section is very ambiguous, I am of the opinion that the natural 
and primary meaning thereof is, the actual and necessary expenses therein pro
vided for, may be allowed and paid to all of the persons mentioned in the section. 
Therefore, viewers and reviewers, cJ:tain carriers and markers should, in my 
judgment, be allowed their actual and necessary expenses, as well as their per 
<Hem fees for services rendered under the provisions of the chapter relating to 
county roads. 

Very truly yours, 
TIMOTHY S. HOGAX, 

Attorney General. 
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PROBATg .JCDGE"S STATE:\rENT 0};' FINES DCE-STATUTORY 
CONSTRUCTION. 
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In thf' amendment to se(·tion 2983, 101 0. L. 199, providing for a statement 
of r·osts clue and UIIJ!Ctid tlto u;urrl "rlue" is used in its onlinary sense. 

CoLnl BliH, Orrm, February 13, 1911. 

Enreau of Inspection ancl Supervision of Public Offices, Columbus, Ohio. 
G.oxTu:)IEX:-I !Jeg to aclmowledge receipt of your letter of February 2d, 

in which you request my opinion upon the following question: 

"Ar~ fees in the probate judge's office for the purpose mentioned in 
section 2983 G. C., as amenrled in 101 0. L., 199, to be considered due 
and unpai!l prior to the final disposition of the case or the matter in 
wllich they were taxed?" 

Said amentTE(] section 2983 provides in part as follows: 

"* * * each such officer shall .. .. * at the end of each year 
of his incumbency in office and at the close of the term, for which he 
shall have been elected, make and file a sworn statement with the county 
commissioners, of all fees, costs * * * and perquisites of whatever 
kind, which are clue his office and unpaid." 

I do not find in this section anything to indicate that the word "due" is 
therein 11scd in any unusual sense. The probate judge's office being a court, 
costs in court proceedings therein become due as costs in other actions. It is 
unnecessary. in my judgment, to lay down any general set rule as to when 
Sll~h costs become due; aR a general rulE\ they are not payable until judgment 
is awarded, because until that time the party li'able therefor, is not ascertained. 
There are exceptions to this general rule, but as I take it, neither the rule itself, 
nor the exceptions are important in this connection. The principal question is 
sufficiently answered by stating that the :;eetion under consideration is not to 
be construed as, in any way, or for any purpose, creating a different rule with 
respect to the time that costs in the· probate court become payable, from the 
t"ttle which would otherwise ohtain. 

Very truly yours, 
TD!OTIIY 8. HOGAX, 

.Attorney General. 
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119. 

STATUTORY CONSTRUCTION-MEAKING OF THE WORD "DUE"-PRO
BATE JUDGE'S STATE:'\IENT OF FINES DUE AND UNPAID. 

The fees of the probate. judges in tile administration of estates become "clue'' 
wuler the meaning oj 101 0. L. 20, amending sect·ion 2953 G. C., when they are 
payable mHler 10740 G. C., 15-18 months after the filing of the aclministration 
boncl. 

February 14, 1911. 

Euremt of Inspection ancl 8-upervis·ion of PniJlic Offices, Colum.bus, Ohio. 
GE:-oTU:)IEX :-We are in re(;eipt of yonr letter of .January 21st, in which you 

state: 

"The a<'t of April 30, 1910 (1 01 0. L. 200), amending section 2983 
G. C., provides that each of th'<; officers named in the salary law shall 
at the end of each year of his incumbency in office and at the close of 
the term for which he shall have been elected, make and file a sworn 
statement with the county commissioners, of all fees, costs, penalties, 
percentages, allowances and perctuisites of whatever kind, which are 
due his office and unpaid." 

and ask: 

"When the fees of the probate judges in the administration of 
estates become due." 

Section 10714 of the General Code provides in part as follows: 

"Every executor or administrator shall proceed with diligence to 
pay the debts of the de('ea:sed, applying the assets in the following order: 

"1. Th~ funeral expE'nses, those of the last sickness, and the 
expenses of administration." 

Section 10740 provides in part: 

"No executor or administrator shall be liable to the suit of a creditor 
of the deceased until after the expiration of eighteen months from the 
date of his administration llond, etc." 

It follows, therefore, that no executor or administrator can be required to 
pay any claims against the estate until the expiration of eighteen months from 
the date of his administration bond, and the costs of administration would not 
be preferred over funeral expenses and expenses of last sickness. 

The only question is what i:s meant by these "costs, fees, etc.," becoming 
"due." In United States vs. Bank, 31 U. S. (6 Pet.) 29, 36, Mr. Justice Story, 
says the word "due" is used in different senses: 

"It is sometimes used to express th'C mere state of indebtment, and 
then is €quivalent to owed, or owing; and it i:s sometimes used to 
express the fact that the debt has become payable. Thus, in the latter 
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sense, a bill or note is oftnn said to be due when the time for payment 
has arrived." 

I think that the word "duE" is used in the statute in the sense of payable; 
that the time of payment haR arrived. I hold that said fees, costs, etc., spoken 
of, do not become due until eighteen months after the date of filing the adminis-· 
tration bond. Yours truly, 

125. 

TUlOTHY S. HOGAX, 

Attorney General. 

COUNTY RECORDER-FEI<~S--FILlNG, SEARCHING AND REFILING 
CHATTEL MORTGAGES. 

Umler 8572 G. C., the f•ounty auditor is entitled to 24 cents for all services 
connected with the filing of a chattel mortgage, w!th one grantor and one 
grantee. 

The statutory zcords, "Searching each paper"' means to go through and 
examine carefully and in detail. 

The same fees may be charged for rcfiling as are charged tor the original 
filing of a chattel mortgage. 

CoLL'~tnt:s, Onw, February 21, 1911. 

Bureau of Inspection and Supervision of PulJlic Offices, Department of Auditor 
of State, Columbus, Ohio. 

GEXTLK'IIEX:-I have your letter of February 17, 1911, requesting my written 
opinion upon the following que:>tions: 

"Under section 8572 G. C., what are the legal fees for all the services 
rendered by a county recorder in the filing of a chattel mortgage v:ith 
one grantor and one grant~e. when such instrument is not recorded? 

"What does the phrase, 'for searching each paper' mean, and under 
what circumstances is a county recordPr entitled to make a charge of 
6 cents for the same? 

"May the same fees be ch'arged for refiling as for the original filing 
of a chattel mortgage?" 

Section 8572 General Code, which provides the fees of the recorder for 
services in respect to chattel mortgagPs, is as follows: 

"For serviczs in respect to chattel mortgages, or instruments for 
conditional sales. as provided in this chapter. the officer shall be entitled 
to receive the following fees: for filing ~ach instrument or copy, six 
r.ents; for searching each paper, six cents; for making the entries upon 
the filing of an instrument, six cents for each party thereto; for record
ing such instrument, ten cents per hundred words; for recording any 
affidaYit, credit or <;tatement arld£>rl to an instrument between the time 
of its record and refiling, twenty-five cents; and the like fees for certi
fied copies of such instrument, or copies, as are allowed by law to county 
recorders for like service:• 

This s~ction is unambiguous in its provisions as to what fees shall be 
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charged, and the same are as follows: for "filing each chattel mortgage or copy, 
six cents; for searching each paper, six cents; for making the entries upon the 
filing of an instrument, six eents for each party thereto;" and as your question is 
as to what the fees shall be when there is but one grantor and one grantee in a 
chattel mortgage, the recorder would he Entitled to charge six cents for each 
party thereto-twelve cents for the two; and the total fees provided in this 
section on filing a chattel mortgage would ther2fore, be twenty-four cents-

Your second question is as to the meaning of the phrase, "for searching each 
paper-'' 

Section 8562 General Code, specifies the dutirs to be performed by the 
recorder upon tbe filing of a chattel mortgage with him, ancJ is as follows: 

"The officer receiving such an instrument sh'all indorse thereon the 
time of receiving it and its consecutive number, and enter in a book to 
be provided by the county the names of all parties thereto, alphabetically 
arranged, with the number of the instrument, its date, the day of filing 
it, and the amount secured thereby, which entry must be repeated, 
alphabetically, under the name of every party thereto_ He also shall 
deposit the instrument in his o:tfice to he there l'ept for the inspection of 
all persons interested. When such mortgage is refiled or cancelled, the 
date of such refiling or cancellation must be entered upon the margin 
of such record opposite the original entry." 

My view of the meaning of the words, "for searching each paper," is that 
it means, "to go through and Pxamine carefully and in detail." (See Century 
dictionary, definition of the wonl. search). This is in order to obtain the data 
for making the entries r<:quired by section 8562, to-wit: the names of the parties, 
the date of the instrument, and the amount secured thereby, etc. 

Your third question is as to whether the same fees may be charged for 
refiling as for the original filing of a chattel mortgage. 

Section 8565 of the General Code, provides for what is commonly known as 
refiling a chattel mortgage, which is done by filing a true copy of thEl original 
statement and verification; section 8573, first quoterl in this opinion, ]3roviding 
for the fees to be charged, states that for "filing each instrument or copy"; and 
the recorder would, therefore, be entitled to charge the same fees upon a refiling 
as for the original. 

137. 

Yours very truly, 
TnlOTHY S. HOGAN, 

Attorney General. 

JAIL MATRON-T.ERM OF ~IPLOYMENT-REl\10VAL. 

A jail matron holds only tor the tenn of the sheriff appointing her, during 
which term she may be removed only {01· cause after hearing before the probate 
jndge. 

February 27, 1911. 

Bureau of Inspection and Supervision of Public Offices, Colum Ims, Ohio. 
GEx-ru;)IEX:-In re jail matron; length of term. Under date of February 

7th, you inquire as follows: 
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"Can a jail matron duly appointed under the statutes, hold for a 
term longer than that of the sheriff who made the appointment? What 
is the length of term of a jail matron?" 

Section 3178 of the General Code provides as follows: 

"The sheriff may appoint not more than three jail matrons, who 
shall have charge over and care for the insane, and all female and 
minor persons confined in the jail of such county, and the county com
missioners shall provide suitable quarters in such jail for the use and 
conveniEnce of such matrons while on duty. Such appointments shall 
not be made, exf'ept on the approval of the probate judge, who shall fix 
the compensation of such matrons not exceeding sixty dollars per month, 
payable monthly from the general fund of such county upon the warrant 
of the county auditor upon the certificate of the sheritl:. No matron 
shall be removed except for cause, and then only after hearing before 
such probate judge." 
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The law makes it optional with the sheriff to appoint a jail matron. 
construe this section to mean that it is a matter that is option·al with each 
succeeding sheriff. 

:My opinion is, that a jail matron holds during the term of the sheriff so 
appointing her and no longer, bnt that she is removable at any time during her 
employment, for cause, after bearing before the probate judge. 

Very truly yours, 

A 138. 

TDlOTIIY S. HoGAN, 

Attorney General. 

COUNTY SURVEYOR AS TAX MAP DRAUGHTSMAN-COMPENSATION
POWERS OF COUNTY COMJYIISSIONERS TO COMPENSATE. 

Inasmuch as section 5552 G. 0. provides an annual salary for a tax map 
draughtsman, it is very questionable whether the county commissioners can fix 
a per hour compensation. 

But assuming this power, such clraughtsman cannot draw a per dient as tax 
map clrau.Qhtsman, and also as county surveyor for the same day. 

Cor.lnrnus, OHIO, February 27, 1911. 

Brtreau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GEXTLE:!I!E:>\ :--You call the attention of this department to an opinion 
rendered by Attorney General Denman to your department on June 20, 1910; and 
submit the following qu€stion: 

"The county surveyor is employed by the county commissioners as 
tax map draughtsman, his compensation being fixed by the commis· 
sioners at a certain amount per hour for the time actually employed in 
such work. In the event the surveyor charges the county a full per 
diem of $5.00 for a partkular day, may he charge for a day or any part 
of a day as tax map draughtsman on that day?" 
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It is very doriJ?tful whether the county commissioners can fix the compensa
tion of tax map draughtsman at a fixed amount per hour for the time actually 
employed in such work, as section 5552 of the General Code provides for an 
annual salary for such draughtsman. Said section is as follows: 

"The board of county commissioners shall fix the salary of the 
draughtsman at not to exceed two thousand dollars per year. They 
shall likewise fix the number of assistants not to exceed four, and fix 
the salary of such assistants at not to exceed fifteen hundred dollars 
per year. The salaries of the draughtsman and assistants shall be paid 
out of the county treasury in the manner as the salary of other county 
officers are paid." 

But disregarding, for the purpose of your inq.uiry, this question, it is my 
opinion that when the commissioners have so fixed the compensation of the 
tax map draughtsman at a fixed amount per hour for the time actually em
ployed in such work, anrl have appoint~d the surveyor as such tax map draughts
man, that such surveyor cannot charge for services as tax _map draughtsman, 
rendered on a given day, subs·cquent to his receipt of a per diem as surveyor for 
that particular day; and that if he received pay under such employment as tax 
map draughtsman on a certain day, he cannot receive his per diem for the 
same day as surveyor. In brief, that hf> cannot draw a per diem as surveyor 
and as tax map draughtsman for the same day. 

Yours very truly, 

154. 

TIMOTHY S. HOGAN, 

Attorney General. 

TELEPHONE IN SHERIFF'S OFFICE OR RESIDENCE IN COUNTY JAIL
POWERS OF COUNTY COMMISSIONERS. 

By virtue of the discretion vestea in them by section 3157 G. a., the county 
commissioners may provide the office of a sheriff in a county jail with a 
telephone. 

The same is true with regara to their right to place a telephone in the 
residence of a sheriff when such residence is in the county jail. 

CoLUMBUS, Orrm, March 7, 1911. 

Bureau of Inspection ana Supervision of Pttblic Offices, Department of A.uaitor 
of State, Columbus, Ohio. 

GENTLElliEN:-We are in receipt of your favor of the 7th ult., in which you 
state: 

"Where an office of the sheriff is maintained in the court house 
supplied with telephone (paid out of th~ county funds), is the rent of 
a telephone in the sheriff's residence a legal charge against the county 
where the sheriff's residence is in and a part of the county jail? Would 
such rent be a legal charge against the county if placed in an office of 
the sheriff maintained and kept in the county jail separate and apart 
from his residence?" 
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Section 2419 of the General Code provides as follows: 

"A court house, jail, offices for county officers, and an infirmary, 
shall be provided by the commissioners when, in their judgment, they, 
or any of them, are net:>ded. Snch buildings and offices shall be of such 
style, dimensions, and expense, as the commissioners determine * *." 

Section 3157 of the General Code is as follows: 

"The sheriff shall have charge of the jail of the county, and all 
persons confint:>d there, l<e~p them safely, attend to the jail, and govern 
and regulate it according to the rules and regulations prescribed by the 
court of common pleas." 
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The county commissioners are vested, by the virtue of the above section, 
241!! of the General Code, with a ,,·ide discretion in building a county jail, .and 
they have determined in this case that in order to carry out the provisions of 
the above section 3157 General Code, it. is for the best interest of the public 
that the residence of the sheriff should be located in said jail. If in the 
judgment of said county commissioners it is for the best interest of the county 
that a telephone for the use of the sheriff and the public shall be located in 
the jail for the proper performance of the duties of said sheriff, they may so 
locate one, and it is also discretionary with them as to the- exact location of 
said televhone in said jail. 

My opinion, therefore, is that the rent of a telephone in the sheriff's resi· 
deuce where said residence is in and a part of the county jail, is a legal charge 
against the county, provided the county commissioners shall determine that it 
is for the best interest of the public and necessary for the sheriff in the proper 
performance of his duties that such a telephone shall be so located in the jail. 

Yours truly, 
TL\IOTHY s. HOGAN. 

Attorney General. 

174. 

CITY SOLICITOR-COMPENSATION-REil\IBURSE:\iENT FOR OFFICE EX· 
PENSES PAID BY HIMSELF-NECESSITY FOR APPROPRIATION OR 
AUTHORIZING ORDINANCE. 

The council has the po1cer of 1la1Jing office rent for qnarters for the eity 
80licitor by virtue of section 4214 G. G., /Jut it is not morally nor legally 
obligated to do so. 

Therefore. when the council ne{llects to make an appropriation for such 
1JUrpose, its failure to authorize by ordinance the reimbursement of the city 
solicitor for office rents, makes it impossible for tile city solicitor to be reim· 
b!lrsed tor office expenses paid out of hi.~ o1cn pocket. for the reason that he is 
in the position of an unauthorized a{lent. anrl coulrl not bind the corporation. 

The fact that the solicitor's salary teas based upon the as.~umption that such 
eJ"penses were to be paid in addition thereto. is too Tight a supposition to sustain 
the interpretation of ct legislatit·e direction to tllat e:rtent 

Cor.nrBt'H, 01110, ~Iar<"h 10, 1911. 

Burcan of Inspection and Slt]Jerl'ision of PuiJlk Oflir·c.~. Department of Aurlitor 
of State, Columbus, Ohio. 

Gt:XTLI:)tE.x:-I acknowledge receipt of your letter of February 3d, request· 
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ing my opinion upon a qufstion suhmitted to your department by the city 
solicitor of Coshocton. You have phrased the question in your inquiry to me 
as follows: 

"May a city council, in their appropriation for the first six montbs 
of 1911, provide for the payment of office rent for the city solicitor 
incurred during the y.:ar 1910, without an appropriation for that pur
pose available?" 

Upon examination of the correspondence enclosed, however, I am persuaded 
that the real question is more specific than that submitted oy you. The facts 
disclosed in the letter enclosed in your original communication, and in the let
ters that have subsequently passed between your department and the city 
solicitor, are as follows: 

"It h'as always been the custom in the city of Coshocton that the 
city solicitor should be furnished an office. The practice has been for 
the council to appropriate to the incidental fund of the city solicitor, an 
amount sufficient to pay office rent because the buildings owned by the 
city do not contain rooms suitable for offices for the city solicitor. There 
has n10ver been any ordinance, however, expressly providing that the city 
should furnish the solicitor with an office, or that the solicitor, as part 
of his compensation should be reimbursed for office rent." 

During the year 1910, doubtless by inadvertence, council neglected to mal\e 
the customary appropriation for the office rent for the city solicitor; the 
solicitor, however, contracted for an office and paid the rent thereof monthly 
out of his personal funds. In the first semi-appropriation ordinance of 1911, 
council inserted an appropriation for the office rent of the city solicitor for the 
year 1910. The validity of this appropriation is called into question by your 
department. 

It will be observed, therefore, that the question is somewhat narrower than 
as phrased by you, and relates in rc<ality to the legality of the appropriation 
made under the facts and eircumstances above detailed. I might state my 
opinion at the outset, that if the city wen' under a legal or moral obligation 
to pay the office rent of the city solicitor, the mere fact that an appropriation 
for that purpose is retroactive would he immaterial, a."l would be the fact that 
the obligation had been incurred in the absence of a specific appropriation for 
that purpose. In either of such events it would he perfectly legal for council 
to make ·an appropriation simila~ to that described in your general question. 

Was there, then, an existing legal or moral obligation in favor of the solic
itor, or his lessor, and against the city, which council might legally recognize in 
the matter above described? ' 

The following sections of the General Code are applicahle to the solution 
o[ this question: 

"Section 3806. No rontract, agreement or other obligation involving 
the expenditure of money shall be entered into * * * by any board 
or officer of a municipa.l corporation, unless the auditor or clerk 
thereof first certifies to council that the money required for such con
tract, agreement or oth:Er obligation * * * is in the treasury to the 
credit of the fund from which it is to be drawn, and not appropriated 
for any other purpose '" "' *. 
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"Section 3807. All contracts, ag-reements or other obligations 
"' " "' entered into * " " contrary to the provisions of the pre
peeling section shall be void, and no person whatever shall have any 
claim or demand against the corporation thereunder * " • 

"Section 3808. No member of council, board, officer or commissioner 
of the corporation, shall have any interest in the expenditure of money 
on th2 part of the corporation other than his fixed compensation. A 
violation of any part of this or the preceding two sections shall dis
qualify the party violating it from holding any office of trust or profit 
in the corporation, and shall render him liable to the corporation for 
all sums of money or other'things he may receive contrary to the pro
visions of such sections, anrl if in offic? he shall be dismissed therefrom. 

"Section 4211. The powers of council shall be legislative only, and 
it shall perform no administrative duties * " * All contracts 
requiring the authority of r.o1mcil for their execution shall be entered 
into and conducted to performance by the board or officers having charge 
of the matters to which they relate * "' * 
./"Section 4214. Except as othPrwise provided in this title, council, 
by ordin'ance or resolution, shall determine the number of officers, clerks 
and employes in each depa1·tment of the city government, and shall fix 
by ordinance or resolution their respective salaries and compensation 

* * * 
"Section 4240. That council shall have the management and control 

of the financefl and property of the corporation, except as may other
wise be provided "' * * 

Section 4326. The dir2ctor of public service shall manage * * * 
have charge of the maintenance of public buildings and other property 
of the corporation not otherwise JH'ovided in this title. He shall have 
the management of all other matters provided hy the council in con
nection with the public service of the city." 
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I can find no other seetions of the General Code relating in any way to the 
question under consideration. I hav2 sought in vain for a provision expressly 
authorizing council to empower the executive offieers of the city to rent offices 
for their use. 1 have failecl to find any section of the General Code which com
mands, either expressly or by im)Jlication, council to furnish offices for the 
executive officers of the city. I am forced to the conclusion that it is not the 
duty of council to furnish such offipeg or to authorize the executive officers to 
contract for them. 

In my opinion, however, council has full power to authorize an executive 
officer of the city to rent an office for his official use. and to bind the city by 
a contract in furtherance of such authority. Snch offices and such contracts are 
Pot under the co~~ dtn-effi.£ of pubiic'&ervice. -under the :seetions abov~ 
quoted, relating t.z_.~ QQ_w~r.ai.ld duty of that officer. Whence then does council 
derive the pawe; in question? The power is not one of the enumerated powers 
of a municipal corporation as found in section 3615 etsq. of the General Code, 
nor, as above intimated. is it expres~ly PonfPrred upon council by any statute 
whatever. 

I base my ,.onclusion, above exprPssed, that eouncil has the power to 
authorize the city solieitor to incur offi,.e rent ancl to reimburse him therefor, 
from section 4214 of the General Code, above quoted. The power to fix the 
Pompensation of an office1· carries with it the power to r~imburse him for 
expenses incurred by him in the diRcharge of his official duties, and to authorize 
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the incurring of such expE'nses. In my opinion, the expense of office rent, when 
the city does not furnish an office to the solicitor, is one which is necessarily 
incurred by the solicitor in the performance of his duties. Council could law
fully provide, in fixing the compensation of the city solicitor, that in addition 
to the salary or other compensation to be allowed to the solicitor, he should b~ 
reimbursed for all necessary and actual expenses incurred by him in the per
formance of his official duties, including office rent not to exceed a certain sum 
annually, and that the solicitor should hE' authorized to enter into a contract, 
either in his own name or in behalf of the city, for suitable offices and not to 
exceed an annual rent prescribed in ordinance. 

The procedure above outlined is, in m~ opinion, the only proper and legal 
method of providing offices outside of a city building for the executive offices of 
a city otherwise than from year to year by semi-appror1riation ordinance. Of 
course, when council in such an appropriation ordinance sets...,.aside a fund for 
the use of the city solicitor for office rent, such fund may be lawfully expended 
by the city solicitor for that purpose, and the appropriation carries with it the 
authority to make such contract as may be proper to carry the appropriation 
into effect. In such a case, of course, the absence of general legislative authority 
of council, such as above described, would be immaterial. It is only in case 
council neglects, as in the present instance, to mal'e such an appropriation that 
its failure to authorize by general and permanent ordinance the reimbursement 
of the city solicitor for office rent does become material. In such event the 
solicitor finds himself without any authority whatever to bind the city by a 
contract for the rental of his of!ice. If he attempts to bind the city under such 
circumstances he renders himself liable to the provisions of section 3808, above 
q,uoted. 

Again, the executive officers of the city other than the director of public 
service and the director of public safety are given no expresl' authority to enter 
into contracts binding the city. Their authority, if any, with regard to such 
contracts must arise out of an ordinance of council adopted in pursuance of 
authority above described. The case, therefore, is not merely one in which a 
public agent, having the authority to act, has failed to observe the formalities 
such as those enumerated in section 4036, above quoted, but it is rather the 
case of total lack of authority on the part of the agent with regard to the 
subject-matter of a contract by which he attempts to bind his principal. It is 
therefore, unnecessary to rely upon such cases as \Vellston V~'<. Morgan, 65 0. S. 
219; Lancaster vs. Miller, 58 0. S. 558; Buchanan Bridge Company vs. Buchanan, 
60 0. S. 406, and Comstock vs. Nelsonville, 61 0. S. 288, nor in the case similar 
to that of State ex rei. vs. Fronizer, 77 0. S. 7. In all of these cases, officers 
vested with authority to make certain contracts have neglected to take certain 
steps in entering into such contracts, and the rule established then is that unde1· 
such circumstances, a public corporation acquires no ex-contractu liability, 'but 
in case it recognizes a claim and pays out its moneys thereon: it cannot recover 
them back. 

Because, therefore, the city solicitor has not been ·authorized by council 
to rent an of!ice for his use, and because also by virtue of this omission he was 
without authority to bind the city by an~- contract in the premises; I am of the 
opinion that the lessor of the office acquired no contractual right against the 
city by virtue of his agreement with the solicitor. 

The principles above defined establish the conclusion that the solicitor him
self acquired no contractual right against the city, and indeed the solicitor 
could acquire no contraetual right. His rights in the premises are such as he 
has by virtue of his office and no other. Unless he is clearly entitled to reim-
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bursement for expenses as a part of his official compensation, he is deemed to 
incur such expenses gratituously, and as all officer of the corporation, he is pro· 
hibited both by principles of common law and by the express provision of section 
3l!H8 from having any contrartual relations with the city. That is to say, the 
law is that a municipal officer may !lave no interest in municipal contracts. 

Upon the foregoing, I conclude that neither the city solicitor himself nor 
the lessor of the office used by him has, in the absence of previous appropriations 
made by council, or an ordinance reimbursing the solicitor for expense of office 
1 ent, or authorizing him to enter into contract for office room, an enforcible and 
legal right against the city. 

Have either of these individuals, then, a moral right giving rise to a moral 
obligation on the part of the city which would justify a subsequent appro
priation to discharge such obligation? 

I have intimated that if such a moral obligation exists, it may be discharged 
in the manner described in yonr question. As to this principle there seems to 
be no doubt, but a moral obligation is not created by a mere determination of 
council as it exists. While the term "moral obligation" WO'Jld seem to be so 
broad as to include all claims as to the justice and equity of which a legislative 
body or an administrative officer might be satisfied, such is not its legal 
significance. The term has a fixed and definite meaning in law; that meaning 
may be defined as follows: "A moral obligation sufficient to support as a con
siueration a subsequent agreement consists of a legal obligation which by virtue 
of some positive rule of law is or has become unenforcible." Instances of such 
moral obligations are claims barrEd by the statutes of limitation, agreements 
of persons of abnormal status and perhaps public contracts entered into by 
officers authorized in the premises without following the procedure required by 
law. See Page on Contracts, section 320. Bailey vs. Philadelphia, 167 Pennsyl
vania State 569; Goulding vs. Davison, 25 How. Pr. 483; Tabetts vs. Dowd, 23 
Wend. 379. 

In the case which the city solicitor presents the essential element of moral 
obligation is lacking. There never was a legal obligation, nor could there have 
teen; the sulicilor being without any power whatever to enter into contract 
could not have bound the city either to himself nor to his lessor by complying 
with any of the formalities relativ~ to entering into contract prescribed by the 
General Code. The fact that it had been the custom of the city of Coshocton, 
through the appropriation ordinances enacted from time to time by its council, 
to furnish the solicitOT with an office by apportioning to his use a sum to be 
expended for office rent, does not alter the case. Each such appropriation con
!>tituted, it is true, and as I have above stated, authority to the city solicitor to 
rent an office and to pay for same out of the funds so appropriated, but such 
authority was temporary merely and was terminated in each instance by the 
lapse of the appropriation. 

It is clear, therefore, that by his attempterl contract be could not create 
against the city and in favor of his lessor a moral obligation ln the legal sense. 

It is clear, also, that there was no moral obligation against the city and 
in favor of the solicitor. The principle that a public officer is not entitled to 
rdmbursement is too well settled in this state to require citation of authority. 
reimbu1·sement for expenses unless the law or an ordinance expressly authorizes 
such reimbursement is too well settlf'd in this state to require citation of authority. 
Here, again, the mere fact that it has b2en customary to allow reimbursement 
for a certain expense under authority of periodical appropriation ordinance is 
immaterial. Custom establishes no legal obligation against a municipal corpora
tion. The right of the officer against the city being non-contractual, this prin
ciple applies a fortiori to the determination of such right. 
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For all of the above reasons and upon the assumption that at the time the 
solicitor incurred the· expenses in question there was no permanent ordinance 
of the city of Coshocton providing that he should he reimbursed for such 
expenses, I am of the opinion that the city is under no legal or moral obligation 
to allow the same. In the absence of an obligation of one of tnese two classes, 
it is not lawful for the council to appropriate money for the payment of office 
rent paid out by the solicitor under the circumstances above outlined, and this 
item of the current appropriation ordinanc-3 is void. 

I have rooched the above conclusion most reluctantly in view of the facts 
stated in the various letters of the solicitor. It is indeed unfortunate that the 
~olicitor cannot be permitted to be reimbursed for his outlay, especially in view 
of the facts as stated by him that the annual salary of the solicitor ·was 
undoubtedly based upon the supposition that he was to receive his office rent 
in addition .thereto. The rights of the solicitor in the premises, however, must 
he established upon a foundation more substantial than a supposition. If 
council, in fixing the salary of the solicitor, had enacted in a permanent ordi
nance the real intmt that may have been in the minds of the members of 
council. and if such ordinance had been in the form above suggested, a different 
ronclusion would have followed. 

Very truly yours, 

1S4. 

TnroTIIY S. HoGAN, 
Attorney Gener·al. 

MUNICIPAL CORPORATIONS-PRESIDENT OF COUNCIL-POWER OF 
COUNCIL TO FIX COl\fPENSATION-MAYOR'S SALARY PAYABLE 
DURING TEMPORARY ABSENCE. 

The president of council of a city cannot lle allowecl compensation tor 
services as acting mayor cluring the temporary absence of the mayor, ancV the 
mayor is to be allowe(i. his ·usual salary while tempm-arily absent. 

'l'hc presiclent of the conncil is r10t a member of the council ancl his salary 
is not go'liernecl by the provisions of section 126, Municipal Cocle. The council 
may fix the compensation of the presiclent of the council tmcler sections 4213 ancl 
4214, General Code, at a yearly or a per meeting rate as it sees {it. 

CoLU)IBUS, OHIO, March 21, 1911. 

Bttreatt of Inspection arul Sttpervision of Public Offices, Departntent of Auclitor 
of State, Columbus. Ohio. 

GEN'l'LE.::IIEN :-I am in receipt of your letter in which you submit to this 
department the following questions: 

"1. May the president of council receive compensation for services 
as acting mayor, provided he is required to render services as acting 
mayor during the absence of the mayor from the city, in addition to 
the reguiar salary or compensation fixed in the salary ordinance of the 
city? Is the mayor entitled to the salary attached to the office for the 
period· of time absent from the city and during which the duties of the 
office are performed by the president as acting mayor? 

"2. Is it legal for city councils to fix a compenS'ation of $1.00 per 
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nH'<!ling for the service:; of the president of eounril, or shoulrl it he a 
rPf!'l!lar annual salary?" 

•)')'.• __ ,, 

Amweriug your first question, it iR the opinion of this department that the 
president of council cannot receive eompensation for services as acting mayor 
during the absence of the mayor, and that the mayor is entitled to the salary 
attaPhed to the office ev~n !f temporarily ab:>ent from the office. 

Answering your second question, original section 1 2G of the .:\iunicipal Code 
prov irles as follows: 

··council shall fix the Ralaries of all officers, clerks and em
ployes in I he l'ity government, except as. otherwise provided in 
this act, and all feeR pertaining to any office shall be paid into 
the city treasury. The salary of any officer, clerk or employe 
so fixed, shall not be increased or diminished during the term for 
which he may have been elected or appointed; provided, that the com
pensation of members of council, if any is fixed, shall be in accordance 
with the time actually consumed in the discharge of their official duties, 
but in no event shall exeef'Cl one humlred and fifty dollars per year, each, 
in cities having a JlOJJUiation a<'cording to the last or any succeeding 
federal cen~;us of 25,000, or less, and for fwery 30,000 additional inhab
itants determined as aforcsairl, said compensation may be, but shall not 
~>xceed, an additional one hundred dollars per year each, but the salary 
shall in ·no city he ~;Teater than twelve hundred dollars per annum; 
and provided further, that the salaries of members of council shall be 
paid semi-monthly and a proportionate reduction in said salaries shall 
be made for the non-attendance or any member upon any regular or 
special meeting thereof." 

The foregoing original section of the Municipal Code appears in the General 
Co<IP nndPr section 4213 anrl section 4214, anrl is as follows: 

Section 4213. 

"Th<' salary of any officer, clerk or employe shall not be increased 
or diwinished <luring the term for which he was elected or appointed, and, 
ex<!ept as otherwise provider! in this title, all fees pertaining to any 
offiPe shall be paid iuto the city treasury." 

Section ..;214. 

''Except as otherwise provided in this title, council, by ordinance 
or resolution, shall determine the number of officers, clerks and em
ployes in each department of lhE' city government, and shall fix by 
ordinance or resolution their respectivE' salaries and compensation, and 
the amount of bonrl to be given for each officer, clerk or employe, with 
s•1rety subject to the approval of the mayor." 

The fon:going citations show some difference between the original section 
in the .:-.runicipal Code and as the same now appears in the General Code. 

On October 5, 1909, this department rendered an opinion upon said section 
12G of the :Municipal Code, as follows: 
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"That the presi.•lent of council is not a m!lmber of council, and that 
section 126 of the :Municipal Colle does not govern the salary of the 
presiflent of council as it does the othet· members of the city council." 

I am unable to fintl any statutory provision for the compensation of the 
president of council, other than section 4213 and section 4214 of the General 
Cofle, cited above. 

It is my opinion that council, by the authority vested in it by said sections, 
can legally fix the compensation of the president of council at $1.00 per meeting 
or can grant him a regular annual salary, as· in the discretion of the council 
seems best. 

201. 

Yours very truly, 
Til\!O'l'HY s. HOGAN, 

Attorney General. 

DEPUTY SHERIFF ACTING AS COURT BAILIFF-COMPENSATION AND 
ITS DISPOSITION WITH REFERENCE TO SHERIFF'S FEE FUND. 

1Vhen depu.ty sheriff receiving a regular salary from the sheriff's tee funcl 
is appointed bailiff, a per diem compensation for such service cannot be paica 
into the county treasury to the credit of the sheriff's tee fund tor the reason. 
that there is no statutory prot•ision (o1· the same. 

Cor.u11mus, Ouro, March 28, 1911. 

Bureau of Inspection and Supervision of Pul!lic Offices, Department of A1tditor 
of State, Columbus, Ohio. 

GENTLEliiE:'i :-1 herewith note the receipt of your inquiry of March 2, 1911, 
in which you ask the following question: 

''May a d~puty sheriff receiving a regular salary from the sheriff's 
fee fund be appointed court bailiff. his per diem compensation for such 
service to he paid into the co.unty treasury to the crerlit of the sheriff's 
fee fund?" 

Section 2977 General Code provides as follows: 

"All the fees, costs, percentages, penalties, allowances and other 
perquisites collerted or receiver! by law as compensation for services by 
a county auditor, county treasurer, probate judge, sheriff, clerk of courts, 
or recorder, shall be so received 'and collected for the sole use of the 
treasury of the county in which they are elected, and shall be held as 
public moneys belonging to such county and accounted for and paid over 
as such as heroinafter provided." 

Section 2983 General Code as amended, 101 0. L. 200, provides: 

"At the end of each quarter, each such officer shall pay into the 
county treasury on the warrant of the county auditor, all fees, costs, 
penalties, percentages, allowances and perquisites of whatever kind col· 
lected by this office during such quarter, for his official rervices, which 
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money shall be l>ept in s parate fun<ls hy the t·mmty tre:tsnrer. anti 
credited to the offiee from whil'h they were rPe:<v:•rl, ':•n•l lw ~h:::.ll also, 
at the end of ear·h ~-~·ar of his inrnml;f'nr·y in offinp awl at th • elose of 
the term for wbic·h he shall have br:en c!e!'terl, rnal;e an:l file a ~worn 
statement \\'ith th2 county eommiE~ion rH, of nil fees. co~ts, penaltie~. 

pen·entagcs, allowances antl pPrquisitr•<> or what::ver liind, which a.re 
due his office an:! unpaid.'" 

•)•).-__ ,) 

In the Lon,; true t ion of th0 above t:f'r-t ion~. it :s t hi' opiniu" of this <lep:ut
mcnt that the court IJ::tiliff not heing ~m h officer as 1•numemted in said section 
3977, and further, that the per d!em compensation vai;l to the eourt bailiff OI' 
eonstable not being any part of anrl not hf'in!; in any Y:::J.y connet'letl with the 
fees, costs, penalties. pereent:lgcs. allowanees anr! pcrqu:sit:-s of whatever ldnd 
of the si1eriff's offiee, therefore, stH·!t per diem compensation rcecived by the court 
bailiff cannot b~ paid into the county trf'asury to tlw credit of the sheriff's fee 
fund for the reason that. there is no statutory prov!Hion for the s:J.mc. 

205. 

I trust that th:s :;atisfaetorily ansl':cr,; ~·ol!r inquiry. 
Very truly yours, 

TDtoTIIY S. Holl.\X, 

Attorney Gcne··al. 

COUNTY RECORDER-RIGHT TO BID ON CONTRACT FOR :\lAKING PLATS 
FOR USE OF THE QUADRENNIAL RF.AL EST,\TE BOARD-LEGALITY 
OF PAY:\IENT FOR SERVICES RENDERED ON SUCH CONTRACT FR0:\1 
THE COUNTY TREASTJRER. 

lVhcre the county mmmissioners ailrertisc for /Ji1/s for makin{l plat,; for the 
usc of the quarlrennial rl'al estate a;Jp;-ai,oers and tltc ,·e,·onler of the same county 
submitted a bill, zcas mcarderl the contract. renrfere·l the sert"ic('s ami l!'aS pair/ 
tlzc anwuut of his bid. tltPrl' shm•lr! be no l'P.I'Ol'l'r,!l as thr:re is no prohibition 
in tlte lau: against tlzf' letting of sucll a contm.l'f io thP county· recorder. 

:\larch :JO, 1911. 

nureau of Inspection and Super11i.~ion of P!tiJlir· Oft;r cs. Cohtirzlllts. Ohio. 
GE:\'TLE~n:x:-1 am in receipt of yot:r favor of ~.Ian~h 2~d. wher,in you st::tte: 

"In 1910 the county commissioners oclvertiard for hids for making 
plats for the use of tl1P quar!I·ennial re~I cstatR appra!sers, and the 
recorder of the same county snhrnitt::-ll a hid and was awarded a eon
tral't, renderf'd the sen·il'e and was pail] from thf' I'OHnty tre.u;ury an 
amount approximating- $2.000. ',Vhat finrling shall he made by this 
departmEnt in the matte1·?" 

Seetion 5549 Gf'U' raJ Code provideH: 

"If, in the opinion of the county ('Ommis:;ionPr,;, it is nP(·essary to 
the pro)Jer ap]Jntisal of the real estJ.IP of HtH'h c·otmty, on or hefore their 
.Tune seRsion, one thousand ninP !llmclr. rl allfl t hirtc•cn. anrl every fourth 
year thereafter, they may advf'rtisf' for four ('cn;,p(·nth·e weeks in one 
or more newspapers of gennal cirl'nlation in thP c·otmty, for seale(! 
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proposals to construct the necessary maps and plats to enable the 
assessors in the county, or any district thereof, to correctly reappraise 
all real estate. The maps and plats shall be made under the super
vision of the county auditor, and such advertisement shall particularly 

·specify tlle extent and character of the work to be done. Each bid shall 
be accompanied by a good and sufficient bond of not less than one 
thousand dollars conditioned that said bidder will not fail or refuse to 
enter into contract in accordance with the advertised proposals, in case 
his bid is accepted. The commissioners shall open the bids on the day 
named in the advertiBement, and, within three clays thereafter, award 
the contract to the lowest and best bidder, if, in their opinion, it is to 
the interest of the county so to do, or they may reject any and all bids." 

Section 5550 General Code provides: 

"If the contract is awarded, the hitlder to whom it is awarded, shall 
forthwith give a good and sufficient bonrl, with two or more si.1reties. 
in an amount of not less than two thousand dollars, nor more than 
ten thousand dollars, as required by the county commissioners, con
ditioned for the prompt, faithful, and accurate performance of the work 
to be clone. On completion of any city, village, township or district, 
the work shall be paid for out of the county treasury, on the warrant 
of the county auditor, after it has been duly accepted, and approved by 
the county commissioners. No bill ·shall be allowed until the auditor 
and commissioners are satisfied that the labor has b:en performed in 
accordance with the contract on file with the county auditor. In 
counties or_ districts having no ma11, the commissioners shall furnish 
it under the provisions of this chapter." 

The county recorder having under the provision of ssction 5549 supra, sub
mitted a bid for the making of plats for the use of the quadrennial appraisers, 
and the contract having been duly awarded to him :wd said county recorder 
having rendered the services under said contract, and received the money there
for, upon approval of the county commissioners, the presumption is that he 
rendered said services at such times, either personally or by third parties, as 
that such work of making said maps did ·not. interfere with his service as county 
recorder. and that, therefore, the payment of such services was proper. 

As the county has received the benefit of such services and has paid for 
the same the charge should be allowed, there being no prohibition jn the law 
to the letting of such a contract to a county recorder. 

Yours truly, 
TniOTTIY S. HoaA;-.;, 

Attorney General. 
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A :!117. 

1:\'SeHA:\'CE-HIGHT Of!' .:\lE:\lBEH 01<' BOARD OF ImYIE\Y Of!' A CITY TO 
SELL TO .\ COL':\'TY-NECESSITY OF ADVERTJSE:.\IE:\'T A:\'D BIDS-: 
PUBLIC OFFICIAL'S RIGHT TO COl'\TRACT \VITH PeBLIC DIVISIO:\'S. 

J;wsmildl as a meni/,er of the c;ly !Joarti of rez·iew is ilf1t I'Oilltederl with t1Hf 

1 ouJtfy within the mPalli1lg of sPI'iion 12910 G. f' .. 11~ is uot absolutely preclurlell 
from scllil'g insuran.·e to the coztnty 111 zrhidz the l'if11 is lrwated. 

If. lwzcever, the interest of the insuran('e company therein eJTeecls the sum 
•1{ $50.00. t!1e contrad is u·ithin sec·tion 12!!11 G. C .. and 111 ust be let on birls duly 
atLthori.<erl I>JJ laze. 

CoLt:)IBt:s, Onw, :.\larch :n, 1!111. 

J:urcau uf Inspection and Nupen:ision uf P;•/Jlil~ O{fiee.~. Columbus, Ohio. 
GEXTI.I,)I EX :-I beg to arlmowled~e reeeipt of your letter of :.\lareh l!lth, 

~ubmitting for my opinion thereon the following question: 

"Is a member of a eity board of review prohibited by either seetion 
1:!910 or 12911, GenEral Code, from selling fire insurance to the county 
in which the city is located?" 

Said sections 12910·12911 in so far as they are applicable to the question at 
hand are as follows: 

"Whoever, holrling an offirc of tr11st or profit by election or appoint· 
ment, "' * * is interested in a contract for the purchas3 of ,. * •> 

fire insurance for the use of the county, township, city, village, board of 
education, or a public institution with which he is connected, shall be 
imprisoned in the penitentiary not J(SS than one year nor more than 
ten years." 

Sflclion 12!!11: 

"Whoever, holding an office of trust or profit " '' " is interested 
in a contract for the purchase * * * of fire insurance for the use 
of the county, township, city, village, board of cuucation, or a public 
institution with which he is not connecteu, and the amount of such con
tract exceeds the sum of fifty dollars, unless such contract is Jet on bids 
duly advertised as provided by law, shall be imprisoned in the peni
tentiary not Jess than one year nor more than ten years." 

These sections together constitute section G!l69 Hevised Statutes. In their 
present form they afford some doubt as to whether the phras~s "with whieh 
he is ronnected" in section 12910 and "with which he is not connected" in section 
J 2!l11, modify any of the preceding nouns excepting th:> word "institution." If, 
however, they do not modify any of the preceiling nouns the two sections are 
mutually inconsistent. I am satisfied that this point is cloubtful enough at least 
to permit of comparison of the two sections heing- in pari materia, and also of 
th(' original section 6969 Revised Statutes. In the sai1l original sec·tion, the 
language is such as to make it perfertly appar!'nt that tlH'HP two phrases mollify 
nil the nouns immediately preceding them re:;pectively. 

Nevertheless there still remains some ambiguity in sedion 12911 because of 
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the use of the article "the'' before the word "county." The corresponding word 
in section 6969 was "any" and the effect of that section, as embodied in the 
engrossed bill which was passed by the gen-:ral assembly, was to make it unlaw
ful for any public officer to have any contract with any political subdivision unless 
that contract was let on bids. Section 1::l!H1 corrects that defect in the forme1· 
section 6969, and in my judgment the mere us~ of the word "the,". although it 
makes the meaning somewhat obRcure, does not vitally affect it. Under section 
12!lll any public officer commits a crime if he sells fire insurance for an amount 
lxceeding fifty ($50.00) (lollars to any public institution or political subdivision 
unless the contract is let on bids. duly advertised as provided by law. 

In my opinion, a member of the city board of review is not "connected 
with" the county in the sense that he is a county officer. To be sure, the board 
of which he is a member discharges, within a limited area, functions othenvise 
devolving on county officers, namely, the equalization and revision of tax va.lua
tions. However, the office is not in the complete sense a county office, and in 
view of the strict construr:tion which must be given to penal statutEs, I am 
inclined to the opinion that section 12910 does not preclude a member of the 
board of review from selling fire insurance to the county in which the city is 
located. 

It is otherwise, however, with section 13911. In my opinion, this section 
applies to the case cited by you and malies it unlawful and felonious for a 
memb~r of a city board of review to sell fire insurance to the county in which 
the city is located if the premium-i. e. the interest of the company, not of the 
agent-thereon exceeds the sum of fifty ( $50.00). dollars, unless the contract 
is lEt on bids duly advertised according- to law. 

If, however, the amount of the company's interest in the contract is less 
than fifty ($50.00) dollars, a member of a city board of review may lawfully 
sell fire insurance to the county. 

While some courts have held this szction is declaratory of the common law, 
these holdings relate, in my opinion, to that p·:ut of the former section which 
is included in section 12!ll0. It never was unlawful at common law for a public 
agent to be interested in a contract with a l)(llitical subdivision withJ which he 
was in no way connected as an officer. 

Very truly yours, 

211. 

TB10TIIY S. HOGAN, 

Attorney General. 

COUNTY OFFICERS' FEE FUND-Pl, YllrENT THEREFROM OF OFFICERS' 
SALARY-TRANSFER TO FUND BY COUNTY C0:\1:\HSSIONERS. 

Where under authority of 2984 G. a., the commissioners rnake the last 
transfer in the tee fund on tlze 1st llfonday in .Tanuar1f. 1911, the fees earned in 
tile several count11 offices tor tlze qnarter bcginniug Januarv 1, 1911, are not 
applica1Jlc to tlze ]Jayment of the salaries of officers ancl thei1· deputies for the 
quarter beginning April 1, 1911. 

CoLt::..lnt:>;, 01110, April 4, 1911. 

Bureau of Inspection ancl Nuperuisiou of Public Offices. Department of Aurlitm· 
of State, Oolum bus, Ohio. 

GEXTLE)lEX:-I beg to acknowledge recP.ipt of yonr communication of :\larch 
llth, in which you submit to this department the following inquiry: 
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''Kimlly a<lviFP thiR <lPpartment whPn th:• last transfers to officers' 
fees fnn<ls ma)' h(' made unrlf'r thE' provisions of seetion 2!'1S4, as amended 
in Ohio Jaws. vol. 1111. pa~e 200. ArE> thE' fePs E>arn<d in the SPVPral 
eounty offiee~ the prPsent ql<arter, ancl which are rf'quire<l to be paid in 
to the credit ot the respeetive fpp funds April hit, applicable to the pay
ment of salaries of thE' officPrs and their clE>puties for the quarter begin
ning April 1st. if transfers are made to saicl ft'e funds any tim::> during 
the present quarter?" 

The amended sef'tion referred to. rPacls as followR: 

"Section 2984. On the first 'Tonclay of April, .July, October, and 
.January, whenevf'r necessHry, during thE' year after April 1, 1910, the 
eounty commissioners, by orcler enterecl on thPir journal, shall transfer 
from any othf'r fund or funclg of the ('Onnty, in their discretion, to any 
county offieE>r's fE'P funcl, su~h S'!ms as are necessary to make good any 
defic·ienc·y in Sll('h fpe fund 1 ikely to arise clnring the ensuing quarter in 
('Onsequence of tlw paymPnt of stwh offiePr, deputies, assistants, book
l,PPl>ers, clerks or other employes (]m·ing such period from the amounts 
then in or estimated to comE' into such fP.e fund for that period from 
such cffice. Provid~d that the ag-gregate amounts so transferred to the 
fee fund of any sueh offir.PI', except the eounty clerk, probate judge and 
sheriff. shall not exc:eed the a.!:'·g-rP.g-ate amounts paid into or authorized 
to l.Je paid into the general fnncl from the fee fund of sur.h officer during 
such period." 

22!l 

I tal'<' it that the phrase "On the first .lfr,1ulay of April, July. October and 
.January. whPneeer necessary after /tz,rill, l!HO," mf'ans whenever it is ne.cessary 
to transfer during one year after April 1. 1910, on any of the occasions therein 
specified, to-wit: the first ::\Ionllay of April, .July, October and .January 
respectively, that is to say, the first transff'r wonld l.Je made on the firsl ::.\Ionday 
of April, the seeond transfer would bP. marle the first ::.\fonday of .July, the third 
transf!'r would be made the first. :\Ionday of Oetoher, and the fourth and last. 
tnmsfer on the first :\Ionday in .January, 1911. 

Pncler authorit~· of the said act, aR :Jmended, the commissioners make the 
last transfer on the first ::\Ionday in .January, 1 !lll, so that it necessarily follows 
that the fees e.lnlf'<l in the seY<'ral rounty offiees for the quarter beginning 
.January 1, 1!l11, are not applicablE' t0 the payment of the salaries of offieers and 
their deputies for the quartf'r beginning April 1, 1911. 

I trust that this answer:> yonr inquiry, ami beg to remain, 
VE>ry truly yours. 

TnroTIIY S. Hm:.\x, 
AttornPy General. 
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B 211. 

STATUTES OF LIMITATIONS AGAINST THE STATE AND AGAINST ITS 
SUBDIVISIONS-SUIT£ AGAINST CITIZENS AND OFFICERS-SUITS 
ON BOND-WHARFAGE CHARGES. 

Statutes of limitations do not run against the state in the absence of special 
provisions to the contTary. and this rule a]JZ)lieg tcherever. the state is the 1·eal 
party in interest regardless of the tonn of action OT the style of the record. 

This immunity from the statute of limitations aoes not exist, however, in 
favor of subclivisions of the state such as counties, township, school districts and 
m1tnidpal corporations. 

A clairn in behalf of a municipality to1· tPlwrfage charges is a claint founded 
upon a statute tvitllin the meanin[! of section 11222 G. C., ancL action thereon is 
1-m-reel l"ithin six years. 

Action is advised, hnwever, on all claims incltuling those nwre than six 
years bar.k, leaving the defence of the statnte to be interposecL by the parties 
delinquent. The tonn of statute wllich runs against a city il~ an action against a 
citizen (not an officer o1· employe) depends on the natttre of the claim and is 
{JO'vernecl by the ordinary rules ,·elative ther·eto. 

The limitation against a city, suing a collector of public funcls unaccounted 
tor. is 10 ycurs if action is brought upon tlze bonrl and six years if brought upon 
the contractual or statutory liaiJility, unless other provisions appear, or a 
)!r:nalty ·is connected with the clelinfJurmcy. 

'The same tJrinciples apply to an action b1·ought IJy a city against a city 
officer tor tees or compensation ille[lally drawn. 

If fraud exists in any of the a/Jove rases the statute woulcl be suspenclecl 
until the· discoveTy of the fraud. 

The time ?Dhen Tights of adion accrue rli(fer with cli(ferent circumstances. 

CoLe~me::;, OHIO, April 4, 1911. 

Bureau of InszJection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GEXTLE:.\lEX :-I beg to aclmowlerlge receipt of your letter of :\larch 18th, 
requesting my opinion upon the following questions: 

"1. An audit discloses that the owner of a wharf boat on the Ohio 
river moored to the bank of said river within the corporate limits of a 
city is delinquent in the payment of wharfage charges as fixed by city 
ordinance, since February, 1900. The delinquency approximates $3,000.00, 
and the owner is financially responsible. Should our finding include 
the delinquency from February, 1900, or would the statute of limitations 
prevent the recovery of any part? 

"2. ·we desire the opinion of your department as to when the 
statub of limitations begins to nm a~ainst a city in an action to recover 
from a citizen (not an officer or employe) moneys found due to the city; 
also against the city in an action to recover from a collector of public 
revenne, who may_not have aecounted for the public funds collected by 
him in his official capacity; also against the city in an action to recovEr 
for fees or compensation illegally dr.:twn by a city official. 

"3. Does the statute of limitations run the same against the prin· 
eipal and surety on official bonds? 
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''I Said Ftatnte hf';.;ins to run at the time thP right of artion 
a<':"nH'R. ()UPTlJ: \\'h~n <loes right of a<'tion a<'rrue. at the time thP a<'t 
waR eommit!<'tl. or ut tlw timP it waR rlis!'OVPrPtl anrl demand made of 
tlw party c·ont·PrnPtl. or at the time it is given publicity in a legally 
fiiPtl rPport ?" 

231 

You have a 1so sullm:tterl to m2, a lt>tter addressed to your department by 
Hon .. Jay S. PaisiPy, JJrORP!'nting attorney of .Jefferson county, which raises a 
qufstion not spe!'ifif'ally stated, but from which J assume, that he desires to be 
atlvisecl as to the application of thP statutes of limitation to c:ortain findings of 
a report of thl' examiner of your bureau a<> to delinquencies of county officials. 
At the outset, permit. rn<' to state that J cannot return specific and completP. 
amnvers to all of your qn<'stions. I shall endeavor, however, to state as fully 
ab practieable the ;.;PnPI'.:tl princ·iples relating to the application of the statutes 
of limitation to the various C'la<>SC's of cases enumerated in your letter. 

8Pct ions 11221, 11222 and 1122:l of the General Cor]P, C'Onstitute the statutes 
of limitation rcspPI'ting 'a usPs of action upon !'on tracts other than official bonds, 
nntl are as follows: 

"Section 11221. An a!'tion nj1on a S]1ecialty or an agreement, con
traPt or promise in writing Ehall be brought within fift::en years after 
the cause thl'rPof ac!'rued. 

··sertion 11222. An action t:pon a contract not in writing, expressed 
or im]1!ied. or upon a liahility !'reated by statute other than a forfeiture 
of penalty, shall b • brought within six years after the cause thereof 
a!'<'ruerl. 

"SeC'tion 11223. If paymPnt has been made upon any demand 
foniderl on a Pontraf'!, cr a written aclnwwledgment thereof, or a 
JH'Omise to p.ly it has hPrn marie antl signP.rl by th~ party to he charged, 
an artion may he brought thereon within the time herein limited, after 
sud! 11aymPnt, a<'l;nowlerlgnwnt or promise. 

SPrt ion 11224 O<>nPral Corle provides in part as follows: 

"An a!'tion for eithf'r of thP following causes, shall be brought 
within four years aftPr the <'a use thereof acc-rued: 

* * • * • * * 0 * * 
"2. For th:• reeovery of pers,mal property, or for taking, detaining, 

or injuring it; 

"3. For rPiief on the ground of frand; 

" * * • * 0 • * • * * 
"If the action he ''' * (1 for the wrongful taking of personal 

property, the cam;f' thereof Rhall not accrue until the wrongdo2r is dis
eovPretl; nor, if it he for fraud, nntil the fraud is discov~red." 

SPc·tion 1122;; JlrovidPR in part as follows: 

"An aPtion "' * ''' upon a statute for a penalty or forfeiture, 
Rhall bP brought within one ymr aftPr the ranse thPreof acrruecl." 

S.·C'(ion 1122fi providE'S in part as follo·ws: 
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"An action on the official boud, or undertaking of an officer, 
* '' * or on a bond or undertaking given in pursuance of statute, 
shall be brought within ten years after the cause thereof accrued." 

Section 11227 provides in part that, 

"An action for relief not hereinbefore provided for, shall be brought 
within· ten years after the cause thereof accrued * * 

Section 11336 provides in part that, 

"The provisions of this chapter, respecting lapse of time as a bar to 
suit, shall not apply in th€' case of a continuing anrl subsisting trust 
* * *" 

·while the letter of the prosecuting attorney, submitted to me in connection 
with your request for an opinion, does not so state, I have assumed that among 
the items which might be included in the findings of an examiner of your bureau 
with respect to a county is taxes collected by a treasurer and not accounted for 
by him in his settlements with the auditor of the county. I mention this case 
p::trticularly becat:se it presents a rather novel problem in connection with the 
general question. There is a genei"al principle that statutes of limitation do not 
run against the state unless it is exprESsly so provided, regardless of the nature 
of the cause of action which Exists in favor of the state. In vVasteney vs. Schott, 
58 0. S. 410, the first branch of the syllabus, it was held that, 

"The rule that .statutes of limitation do not run against the state 
t:n!es·s it is expressly so provided, is applicable in actions where the 
state, though not a party to the record, is the real party in interest." 

The action was one by the county treasurer for the recovery of delinquent 
personal taxes. It was argued that inasmuch as the treasurer was party plain· 
tiff, the statute woulrl run against his cause of action as against a private indi· 
vidual: that inasmuch as a part of the taxes at least,· were for county and local 
purposes, the questionhwas as to whl'ther or not the statute of limitations applied 
to a cause of act:on in favor Of the county and the municipalities and townships 
for tiD cse of ·which the taxes were bl'ing collected, on the theory that these 
political subdivis:ons were nnl parties in interest; and that in any event, the 
petition not so stating, it could not be presumed that the state was a party in 
interest at all. The suprem2 court accepted none of these views, but held per 
Williams, J. at page 414: 

"It is not claimefl that our statute of limitations is, in terms, made 
applicable to the state; and the rule is universal that, in the absence 
of such provision, statutes of limitation do not run against th3 state, 
for the reason that IachPs cannot be imp~tted to it, and its rights cannot 
be prejudiced by the neglel·t of its officers. The proper application of 
the rule, in an action, is controlled howev<:r, by the nature of the rights 
involved, and th€' real p.ll'tics in interest, rather than by the form of 
the action and names of the parties as they appear on the r2cord. '\Vhen 
the action, though hrought in the name of the state, is prosecuted for the 
enforcement of some privat~ or indiYidual right, and the state has no 
substantial interest ir,t the litigation, the plea of the statute may be 



_\XXT.\L REPORT OF TilE _\TTORXEY GEXER.\T.. 

interpose:><!. On the otlwr hand, if the state is the r~al party in intereRt, 
the plea of tlw statute is not available though the ac-tion be not pros
N'Utcrl in it-; name; anrl actions under section 2859 of the Revised 
Ht~tutrs, for thr rec·overy of pen;onal taxes are, we think, of that 
c-haracter, an<l not Rtlhject to the har of the statute, notwithstanding 
they ar.> requirrrl to liP hrow:;-ht in the name of the county treasurer. 
Hevcn•tPs are es~entia 1 to the maintenance of the Rtate and the execution 
of it'> governnwnt;1l ftmrtionR. Taxation is a rerognized constitutional 
and lawful m,·ans of raising sueh revenuPs for most, if not all public 
needs; an<l the courts wi11 take notic·e that general taxes levied by the 
Rtate directly, or through local agencies to which it has delegated that 
power. constitut<' a source of revenue for use in the due performance 
of the funct:ons of the state government. "'hether voluntarily paid, 
or eo11 c-tPd lly suit. thPy go partly to the geneml funds of the state for 
its <lisllursemcnt in thP arhninif'tmtion of pnblic affairs, and are in part 
disbur~ecl in the due coHrS<' of lo,.al adminh.;tration by officers exercising 
t lH' dP!<-'?,aterl powPrs of thP state, deemed neeessary and proper for that 
pt~J']JOSP. In thP lattPr r·c~se, as we11 as the former, the fund llelongs to 
the state's I' vPnuPs, and LhP d'sbursement is for the public benefit, 
although Iocnl advantagE's may a!so result. Through county, township, 
municipal, and other organizations. they are paid out in the adminis
traticn of public jt~~t:f'e, thP maintenanf'e of the public order and 
serurity, the SI'Jl]JOrt of the pnhlir srhools, and other purposes of a public 
natur~ perta:ning to the state government. Hence for all such taxes 
levied on real proverty the lien therPon provided by statute is declared 
to be in favor of the statP; and while it was probably deemed imprac
tieahle to create a lien on pPrsonal property for the taxes laid against 
it, the fund derived from them is exvended in ('Ommon with that arising 
from real estate taxes, atl!l for the same purposes." 

enrlt'r thi·::: deeision it seems to me p: rfeetly lo~?;ical to hold that taxes, if 
eoller ted by the treasnrPr and wrongfully detained by him, may be collected 
1 ;-om him or from his est'lte at any time. If, however, a tre:1surer's liallility 
in sueh a case is scught to he f>llfon·prJ lly artion on his official llond, a question 
whir•h, so far as I am informed, has ne\'t'r been raised in this state, would be 
prPsrnt. <1. :\1any offil'ial lJonds are in terms. required to be made payable to 
the statP of Ohio by statntP. 1t might he s:tid that, because official llonds are 
rte]l~ire<l to be madP payable to the statP, section 11126 must be reganl~d as 
Pxprrssly a11plicable to the state. and as affording protec-tion to the sureties on an 
oflir'ial hone!, r;:gardles~ of the fac·t that the state might be the real party in 
interest in an action llrou~ht thereon. On the other hand, however, it is a 
familiar fact that many actions on offieial bonds may he brought by private incli
vil]nals for thP €nforrement of rights )mrely vrivate. This lleing the ca-se, it 
does not necessarily follow that sertion 1122fl is intenrled as a waiver, so to 
spe~l\. of the state's imnnm:ty to its own statutes of limit:>tion, llut that, on 
thP ecntrary, the limit'ltion is applif'able only when the action on the bond is 
for thP Pnforcrmrnt of rr:vate dt-:hts. I hesitate to express any opinion as to 
whether or not ,,n af'tion on an offiPial bond for the enforcement of a right 
llD~~PS!"<'Il hy the statP :•s the nal varty in interest, is limited either as to prin
l'ipal or sureties by seetion 1122(). 

Tilf' foregoin!! distill! tion rPiates Px!'lnsively to art ions in which the state 
is tlw real party in intPrcst. If the state as such real party in interest seeks 
to 1 nfor,.e its right!> Pither in its own namP or through an officer duly author-
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ized in the premises by action on au official bond, for recovery on account of 
defalcations occurring more than ten years prior to the filing of the action, 
the questions above suggested would be squarely raiszd. 

I have thus disru!l~etl thP liability of a county treasurer as distinguished 
from ether matters presented in your Jetter, and that of the prosecuting attorney, 
be.:anse I assume that this question might have been raised in the reports to 
which the prosecuting attorney refers. The immunity from the statute of limita-
1 ions above described, does not exist in favor of any of the subdivisions of the 
state. Counties, township>', school districts and municipal corporations are sub
ject to the statutes like private individuals. Cincinnati vs. First Presbyterian 
Church, 8 Ohio report, 299. 

Coming now to the specific questions asked in your letter, I beg to state 
th.lt, in my opinion, the liability of an owner of a wharf IJoat for wharfage 
charges, exact::d by a city ordinance, is a "liability ereated by statute other than 
a forfeiture or penalty" or an "implied contract" within the meaning of section 
11322 above quoted. I ·deem it unnePessary to distinguish between these two 
forms of liability for th2 purpose of this opinion, as in my judgment, section 
11222 clearly governs the cause of action described in ym1r first question. That 
is to say, the authority of a municipal corporation to impose wharfage charges 
is derived from statute. Tn this respect it is similar to the :tuthority to make 
and levy assessm:nts. Liability for such assessments has been held to be "a 
liability created by statute" within the meaning of the section referred to. 

Hartman vs. Hunter, 5G 0. S. 1 i5. 
Eddy vs. Leithe, 26 C. G. 657; 74 0. S. 462. 
Brown County vs. Martin, 50 0. S. 203. 

To hold, however, that t.he six-year statute of limitations applies to classes 
of this sort is not to hold that the finrtings of your department should not 
include liabilities incurred more than six years prior to the date of your 
examiner's report. The statt:te of limitations do:s not operate as an extinguish
ment of the right of action. It is in the n:1ture of a privilege of which a 
defendant may avail himself at his pleasure. (See section 11218 GenEral Code.) 
I would advise, then•fore, that the findings of the bureau be based upon 
liabilities actually existing in favor of th~ city, and that suit be brought to 
recover the several installments of wharfage upon which the city's claim is 
l1asert, thus making it necessary for the defendant to intf'rpose the plea of the 
statute, especially, as provided in the above cited -seption. 

Your second question r.onsists of three subdivisions. 'Vith respect to that 
portion of it which relates to claims of a city against a third party, not an officer 
or employe, I beg to state that the nature of the claim will, in each instance, 
determine the statute of limitation applicable th·reto. If the action is for the 
recovery of real property, the twenty-one-year limitation imposed by section 
1131!) would apply; if it iR upon a eontraPt in writing, the claim will be b:ured 
in fifte- n years, and so on. 

The second subdivision of your second quP.stion inquires as to the statute 
of limitations applicable to an action by a city to recover from a collector of 
public revenue public funrls collec-ted by him in his official capacity and due the 
city, but unaccounted for. Th~ answer to this question in part involves the 
answer to your third general que-stion, and I shall, for the sake of clearness, 
conside•· the two together. If the moneys collected, held for the city and unac
counted for, ar2 within the terms of the official bond of the collector, so that 
h;s failure to account fer them constitutes a breach thereof, an action for 
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r~ c·ov~'Q' may hP llronl':ht within trr_ yPo.r:<. S!Ir-h an ac·tion mar be against the 
c nlln·tor as Jlrinc•ipal 2n~l a<'ain~t his «uretie~. ult11m~~h t!Je pxa.ct nature thereof 
will c]e]:cncl 1:ron tllP form of thn honrl. Sin!"f' thE' adoption of the present code 
of c·ivil pro~·Pr!nn' it !Jao.; h~~n hPlel that all actions on official bonds, with the 
r:c,,HihlP PXC'P]lt:on allc;yp r•'ffrJ'?cl to, in case t11e state is tbP real party in interest, 
an• lmrrPcl in ten y ars, rPg[lrdlP~s of thP 11erioel within which the inrlivirlual 
liahi!ity of the princ iJl:•l wonlcl othPrwise havP hf'E'n barrf'cl. 

King VH. XieholaH, lG 0. S. RO. 
State YH. Orr, lG 0. S. ;;2:1. 
StatE' vs. KPl!Py, :l2 0. S. 421. 

If the ar•tion is not on an offif':aJ honrl, howev!'r, and the duty to account to 
t11P city r;~mlt~. a<; it nnelonlltPelly wonlel rPsnlt from the provisions of some 
,;rntutc, thPn the liallil'ty or an offi:•fT wil•Jlcl he onP <TE'atPd hy statute other than 
a forfPiturP or J:Pnalty, and thP antion ml'~t hP brought within Rix yPars nndE'r 
srrtion 11:!!!'! (} nPr~l Coe1P. 

State vs. KilgorE', N. P. (m. s.) RL 
Commissionpn; VH. :\lr'ClurP, 7 N. P. 187. 
Stat" vs. XP\':man. ~ 0. S. 5G7 ran artion on a bone! brought prior 

to tlw adoption of tllP JlrPsC?nt c(J'le of civil pror·Pdure). 

The? thircl snhrliviR'on of your SI?('OIH! fiUPstion relates to an action brought 
hy H f'itv ngain~t a dty offif'?l' for fees or compensation illegally drawn. Here 
a:~ain, thE' pr:nr iplC? a hove dC?fin<'d applieR. If the drawing of the illegal com· 
pens::\ I ion ronstitntPR a !JrP.lf'h of the offirial bond of the officer, then an action 
may be broup;ht at any tinl!' within ten yrars; otherwise, the action is one for 
thP enfon·PmPnt of a liability crcatc>d hy st!ltntP, or at the least upon an implied 
r•ontrart, antl ifl harrc>el \\ ithin six years. 

Your fourth quPstion if; not c.lpablP of nn explicit answer. As a g~neral 

1 ul!?, ri,-hts of ar·tions upon contrar·ts or upon liabilities creatP(l by statute, or 
upon ln·c·a•·lt of offir·ial honds ancrne at the time the act giving rise to such rights, 

. wm; c·otull1itiP!l, rmrl tlw mPrP failm·~ of the city or other political subdivision 
th•·ou,-h its offic•f'ro.; or citizPns to rliPcOvPr the r·ommission of the act does not 
1 o-·tpon(' thP <·ommPnr'PnH·nt of the statutory JlPriorl. Some causes of this sort, 
how nor, cln not f!('''l'l~f' until d<'mand is made. But here, again, the rule is, 
th~t dc>manel mm:t. hP mad<' within reamnPhle time. ancl the statute will begin 
to rnn P\"CII a·~aim·t a polit 1f'al Rnbdivision after SIJ('h reasonable time, succeeding 
thro r·ommifwion or tl•P \'.'l'nn!!fl•l a!'f, has elap'lerl. 

ThP forc·p;oing- c·ommf'nt<i all rPlate to adions upon contractual liabilities. 
Thnt i~~ to ~ay, if a clirr>l'tor of pnhlic ·:;P.rvir·e fails to accmmt for water rents 
c ol!r·r·t<>el h:: him. nne] so <·onet·alo.; his action as to prevent the discov<>ry, and a 
F11it is ln·mtg-ht for tlw rProvery of the moneys withheld by him, on the theory 
that it y;as P stctuton· dut~· to pay thE>m over, or that he was liable as upon 
an in;pliPrl contra: t to ray thc m over to the city, then the action will be barred 
in Hix yP:HH from tl•P tirnP thut hi>; duty to pay first existed and was broken. 
S ····h :m ad:on \V•llllel !lr~ c:lirl to Pound jn <"ontrad or to bE' an E'x-contractu action. 
rr howt·vf'f, tlw ul'f:Jl<"ation of a puhli<" offi!·er is su<"h as to give rise to a right 
of :-e·t:r.n in tort. or to af!orel ;:rrouncl for RJlP<"ial rPli: f in {equity a different rule 
,,·i'l 1'l"f \'Uil. Tl;·tt is to :<ay, if tlw action i~ for <lamagPs rather than for the 
i'<•e·o\·Pry o:· <' s•wl'ific· snm <lllf', '.:ith intl'rt',:t, anei thP injury giving rise to the 
rir•!J• or rre·•ion ha-: •10t llr>f'll elisr•ovPr d nntil somP tinw Huhseqnent to the com-
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mission of the act the cause of action does not under section 11224 accrue until 
the discovery of the fraud. At the prf>sent time I can imagine no occasion for 
the resort of a city to a court of equity for special relief on the ground of fraud; 
but in case such a situation should arise, the same principle would apply. 

Carpepter YS. Canal Company, 35 0. S. 307. 
Fee vs. Fee, 10 Ohio 470. 
Stanglein vs. State, 17 0. S. 462. 
Leffland vs. Bush, 26 0. S. 559. 
State vs. Standard Oil Co., 49 0. S. 188. 

As a generan rule, however, I am convinced that the postponement of the 
accrual of the cause of action until the dh;covery of the fraud does not apply 
to most, if not nearly all, of the causes of action discovered by the investigations 
of your department. 

r deem it proper to state that where the statute affords a penalty or a 
forfeiture as a punishment for official malfeasance, an action therefor must be 
brought within one year after the cause thereof accrued, and. regardless of the 
discovery of the fraud. I mention this particularly because of the provisions of 
section 3808 General Code, which provides th'at an officer of a city who violates 
those provisions of the municipal code prescribing the formalities with which 
contracts shall be entered into, and prohibiting such officer from having any 
interest in the expenditure of money on the part of the corporation other than 
his fixed compensation, shall be liable to the corporation for all sums of money 
or other thing he may receive through such violation of law. I do not bold 
that in all cases th2 application of thi·s statute wdnld constitute the exaction of 
a penalty or forfeiture. It certainly would amount to such a penalty however 
in some cases, and if an action were brought under this section against an officer 
personally it would be barred in one year. Hanison vs. Halliday, 4 C. C. 
(n. s.) 281. 

I d€em it also not out of pla('e to state that the statutes of limitation above 
quoted, apply only in the absence of a special statute of limitation. I have not 
examined the statutes relating to municipal and other public officers, but if there 
are therein any such special statutory limitations qualifying the right of the 
political subdivision in a given case, such spec;ial provisions will not only tal{e 
precedence over the general provisions of the statnte of limitations, bnt they 
operat2 as an extinguishment of the right. 

Errett vs. Howard, 78 0. S. 112. 
Railway Co. vs. Howatt, 35 0. S. 284. 

Very truly yours, 

TD£OTHY S. HOGAN, 

Attorney General. 
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COL"XTY CD:IL\llSSIOXElt8-Co:\lPEXSATIOX AS :\IE:\IBERS OF THE QCAD
REXXIAL COUXTY BOARD 01•' EQCALIZATIOX. 

Oou1•ty commis~ioners arc not f'ilfitlerl to ,-r:ccirc for their own usc tllf' -~Ifill 

of $:J.OO cadt per day for ading as meml!crs of the quailrcnnial eounty /)()arrl of 
equalization. 

1t'hf',l stnfutcs arc repf'alcd anrl re-e;wderl for fl1c purpo.~e of re1·isi01~ a111l 
c<,rli_fication the presumption is that no clwngP in t11c c.risting la1c is that 110 
cltange in the effect of e:risting la1cs is intender!. 

Cor.l-~Im·;.;, Omo, April 7, 1911. 

Bureau of Insper-tion anrl Superrision of Public Offices. Department of Aurlitm· 
of State. Columlnts, Ohio. 

GicXTLE~J Jo:x :-I beg to acknowlerlge receipt of your lrtter of :\larch 18th, 
enclosing copy of opinion drawn by the prosecuting attorney of Guernsey county, 
addressed to the board of county commi-ssioners of that county respecting the 
compensation of the commissionErs as members of the quadrennial county board 
of equalization. · 

You call my attention to an opinion of my predf'cessor reaching a conclusion 
opposite to that reached by the prosecuting attorney. I have carefully examined 
both the opinion of the pros2cuting attorney and that of my predecessor. The 
prosecuting attorney concedes that prior to the arloption of the General Corle 
the county commissioner-s were not entitled to additional compensation as 
members of the> board of equalization. His contention is that the adoption of 
the code gave equal force and effect to all Rections therein, and that the re-en
ac1ment of section· 5597 served to neutralize th'! effeet of the adoption of the 
county officers' salary Ia w, and particnlarly that portion of it which is embodied 
in section 3001 General Code. 

1 find myself unable to agree with the proseeuting attorney. It s~ems to me 
that there is a patent ambiguity in the General Code as disclosed by comparison 
of seetions 3001 and 5597; the former expressly provides that the annnal salary 
of county commissioners "shall be in full payment of services rendered as such 
<'ommissioners," while the latter provirles that each memb::r of the quadrennial 
county board of equalization shall be entitled tn receive for each day necessarily 
employed in the performance of his duties the sum of $3.00. 

The prosecutor acknowlerlges this ambiguity but seeks to remove it by 
llarmonizing the two sections. In order thus to harmonize the sections it 
!Jer.omes nec~ssary to hold that services as members of the quadrennial county 
board are not "services rendered as such commissioners" within the meaning of 
section 3001. This, however, is contrary to the meaning of that provision of 
the law of which section 3001 was a re-~nactment. Under the old law it was 
held, upon the better rea-soning, as the prosecuting attorney himself coneedes, 
although not without dissent, that the above quoted language referred to service-; 
as members of the board of equalization as well as to other services which might 
!Je exacted of county commissioners in their official rar1aeity. 

Neither of the statutory proviHionfl under connir1Pration in the opinion of 
the prosecuting attorney werp in any way materiully r·hangerl in the General 
Code as compared with the form in which they appParPrl in thP RPvise<l Statut·.;;. 
The rules of statutory eonstruetion to whir·h the proser·ntor refers are not 
appli•:able to the code; that is to say, when sPctions are repealed and re-enacted 
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for the purpose of revision aud codification the presumption is that no change 
in the effect of existing laws is intended, and this prPSumption over-ride;; all 
the considerations which the prosc>cuting attorney- mentions. 

In order then to reach the conclusion which the pros::!cuting· attorney has 
reached .it will be necessal'y to assume that before the adoption of the General 
Code, and after the adoption of the cot:nty commissioners' s::tlary law, the law 
was in effect that county commissioners were entitled to ad1lition::tl compens:ttion 
for serving as members of the annual anrl decenni.ll county l.Jo::tnls of cqualiza· 
tion. It seems to me that it is now clearly established that this was not the law. 

For all the foregoing reasons I concur in the opinion of my predecessor to 
the effect that county commi:csioners are not entitled to receive for their own 
use the sum of $3.00 each per clay for acting as members of the quadrennial 
county board of equalization. 

Yours very truly, 

A 214. 

TDLOTIIY S. HOfL\X, 

A.ttonzey General. 

CITY POLICE COURT-DISPOSITION OF' FINES AND COSTS IN CITY 
CASES-REPORT OF CLERK OF POLICE COURT TO CITY AUDITOR. 

Money collectecl in city police courts must be tumecl o1:~r to the clerl~ of 
court ancl by him paid Ot'Cr to the city treasurer anrl 1·cportecl to tl1e city auclitor. 

April 7, 1911. 

Bureau of Inspection and Nnpervision of Pu/Jlic: 0[/i( cs, Colnm bus, Ohio. 
GEXTLE~u;x :-I am in receipt of your recent inquiry in which you state: 

"What disposition should be made by the supzrintendent of the 
Columbus work house of fines and costs collected of prisoners sentenced 
to said work house from the police court of said city, said fines being 
imposed for violation of city ordinances? Should they be paid into the 
city treasury direct or to the clerk of the police court?" 

Section 4599 of the General Code provides: 

"On the first :Monday of each monlh, he shall mal<e, under oath, 
to the city auditor, 'a report of all fines, penalties, fees and costs imposed 
by the court in city cases, Rhowing in what casu; they have been paid, 
and in what cases they remain unpaid, and, at the same time, he shall 
make a like report to the county auditor as to state_ causes. He shall 
immediately pay into the city and county treasuri~s. respectively, the. 
amount then collected," or which may have come into his hands, from all 
sources, during the preceding month." 

As the above section contemplates that it shall be the duty of the elerk of 
the police court to keep an accurate report of all fines, penalties, fees and costs 
imposed by the court in city cases, and that he shall Ro report to the city auditor 
and shall pay the moneys received into the city treasury, it is my opinion, that 
all moneys that are paiil b; way of fines and costs imposed by the judge of the 
police court of a city should be turned over to the clerk of the police court and 
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IJy him paid into tile <"it) treasury and that te should re]:ort the !;arne to the l"ity 
auditor. 

Yours truly, 

D :!22. 

TDIOTILY S. Hot.\:\, 
Attorney Gr,,e,-al. 

D!HECTUR PCBLIC SAFI~TY CO!\'THACTS FOR Sl'PPLIES-:'•WTICE 1.:\' 
NEWSPAPEH. 

Pro111 a !JCIICrrzl 1'iew of statutory prul'isions a rlircctor of ·puiJlir· safrty 111. 

c·untrar·tij_V fur apparatus aiUI Sll]Jplie.~ for the usc of his depart111rnt. ilr'Crl 1uu/er 
~ediun :/2'::3 General ('ode ]IUbli.~l! notice of sud! contracts in only UI!C neu:s
J!OJICr of gc!lcral f'in-ulatiun. 

CoLt'~IIll'H, OHio, April 14, 1:111. 

Bw·eau of lnsprdiou a/lrl Nupcrvisiun of Pu/Jiie Ufficcs, JJepartment uf Auditor 
uf Ntate, Columlms, Ohio. 

GJ·:xn.DtEx:-You have handed to me a letter addressed to you hy Horaee 
Holbrook, publisher of the \Vest€'rn Reserve Democrat, an<l have requested my 
opinion upon the question which h<! asks therein, which is as follows: 

":\lust a notice for bids given by a director of public safety in con
trading for apparatus and supplies for the use of his department he 
pulJlishe<l in two newspape1·s of opposite politics?" 

Section 4:171 of the Gen: ral Code relates lo and preserilws the powers and 
duties of tl1e director of public safety in making contracts and expenditures, 
and is in part as follows: 

"'The director of public safety may make all eontract'i and cxpen<li
tures of money for * " * the purchas2 of engines, apparatus and 
othPr supplies nPeessary for the police and fire departments, and for 
other undertaldngs anrl departments unrler his supervision, but no 
obligation involving an exp~nditure of more than five hundred dollars 
shall be creatPd unless first authorizf>fl and directed by ordinance of 
coundl.' In maliing, altering or modifyinl:\' such contracts, the director 
of public !mfety shall be gowrned by the provisions of the prec:tling 
chapter relating to public contracts, exce11t that all bids shall be filed 
with and openNl by him. * * *" 

"The provisions of the precerling chapter" referred to in this section are 
rhose of seet ion 4:!28, Pt seq. General Code, which apply to and govern the 
director of public serviee in making contracts within his department. Said 
section -t:J28 providp;; in part as follows: 

"* "' <:, lhP tlireetor of publie servic•f· shall malu~ a writt€'n con
trac·t with thP lo\\'fst anrl b€'st lJicld~>r aftPr atlvPrtisement for not !Pss 
than two nor more than four c·onsecntive wef'l<s in a newspaper of 
general eirculation within the city," 
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These two sections read together would seem to dispose of the question. 
However, sect!on 4229 of the General Code provides as follows: 

"Except as otherwise provided in this title, in all municipal 
corporations the statements, ordinances, resolutions * * * notices, 
and reports required by this title * * * to be published, shall be 
published in two newspapers of oppositJ politics of general circulation 
therein * '" * and for the following times: * * * notices of 
contracts * * .. once a week for four conseeutive weeks; * *" 

lt is "otherwise provided in this title" with respect to the publie::ttion of 
!}otices for bids by directors of public service and public safety, hy the sections 
above referred to. I am therefore, of the opinion that publication of notic:s to 
contractors under section 4328 in one newspaper of general circulat!on within 
the city is sufficient. 

Very truly yours, 

M 222. 

TDIUTI!Y S. Bm:,\X, 

Attorney General. 

TAX COLLECTOR-COMPENSATION-ILLEGAL PAYMENT BY COUNTY 
TREASURIDR-STATUTORY CONDITION PRECEDENTS-RECOVERY 
AGAINST TREASURER. 

ll'here a tax collector appointed by the trcast1rer has been compcnsaterl for 
his services in that connection, but the journal of the procee1~ings of the county 
commissioners does not show that the provisions of section 5696 have been com· 
pliccl with, the compensation ha.~ been illegally paicl and the treasurer and his 
bondsmen wottlcl be liable in an action to recover saicl money so paid. 

CoLnint:s, Ouw, April 17, 1911. 

Bureau of Inspection and Supervisi.on of Public Of!ices, Department of ·Auclitor 
of State, Columbus, Ohio. 

GEXTLE:I!EX :-\Ve herewith note the receipt of your inquiry of the 4th inst., 
of which. the following is a copy: 

"Section 5696 G. C., authori:i:es th3 employment of collectors to 
collect delinquent personal taxes. 

"Such collector was appointed by a treasurer and allowed 20 per 
cent. of all such taxes collected. The journal of the proc2edings of the 
county commissioners does not show that the list of p~rsons delinquent 
was publicly read or that ~hey authori7.ed the treasurer to employ col· 
lEctors or that they prescribed the compensation of such collectors. Can 
an action be maintained against. such collector for the recovery of the 
collector's fees paid in such ca.se? If not., what should be the finding 
of this department in the premises (se3 Commissioners vs. Arnold, !i5 
o. s. 479)." 

Se<'tion 5696 General Code, to which you refer in your letter is as follows: 

"The county commissioners, at each Septemb:r session, shall cause 
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the list of persons dPlinqnent in the vayment on personal property to 
he publicly rear!. If thl'Y rleem it nf'c~~sary, they may authorize the 
treaHnrer to ernr1loy collector~ to collect such taxes or part thereof, 
presC'ribin~ the eompens~tion of such collectors which shall be paid out 
of th~ county treasury. All such allowances shall be apportioned ratably 
by the county auditor among all the funds entitled to share in the dis· 
tribution of such taxes." 
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Said statute provides the procedure by which a collector shall be employed 
to collect delinquent taxes on personal property. The case of County Commis
s!oners vs. Arnolrl, 65 0. S. 479, holrls that this section is mandatory and must 
be strictly followed. It is ordinarily the rule that payments made voluntarily, 
contrary to the law, cannot be recoverer! back. This rule, however, do2s not 
:::pply to public money so wron"fully pair! contrary to law. 

Page in his work on contracts, volume 2, seC'tion 796, says: 

"Payments of puhliC' money form an exception to the ordinary rule 
as to voluntary payments and paymEnt under mistake of law, since pay
ments are always made by public officPr·s and not by tlze public, which is 
really beneficially interested in such money. Thus, money which is paid 
out by public officers in violation of the law, may be recovered from the 
person to whom it is paid. The fact that the payment was voluntary 
on the part of the officer does not prevent the public from recovering. 
A government may ref'over money paid by a public officer under an 
erroneous construction of the law. anll without any legal authority 
therefor. So if the money if' paid out by a public officer upon a contract 
whiC'h the C'Orporation rt>prt.sented hy him had no power whatever to 
mal\C', or upon a claim whi~h til~ corporation had no power under any 
('ircnmstances to allow such paymPnt may he reeovered. 

"Accordingly, if a puhliC' officer clraws money from the public 
treasury as his C'Om[•en<;ation, snC'h as his salary, or fees collected by 
him ff'Orn the publie tr<•asury without authority of law, such payments 
may hi: recovered in an ar·t ion for money had and reeeived. 

"The fact that monPy rai•l to a statn officer as ('Ompensation for 
serviC'es was paid upon thl' ndvif'e of the attorney general does not pre
vPnt the recovery th· reof. if unauthorized by law; nor does the fact 
that the payment was made voluntarily, with full knowledge of the facts 
and without franrl, or undPr a mistake of law, even if such mistake is 
shar<'rl by the otfieer to whom vayment is made, who takes in good 
faith." 

Tn the ease of C:ity of Tacoma vs. H. :\1. Lilis, 18 L. R. A. 372, it was held: 

"A payment of salary in excess of the lawful amonnt by order of a 
munipieal C'Olll1"il to one of its members iR not within the rule whiC'h 
prel'itHles recovPry of monPy volt.ntnrilJ' paid." 

In Railro.ul YR. United StntPs, lfi4 U. S. lfiO, thP. court held: 

"PartiPs rer·Piving moaeys illegally paid by a public officer are 
IiahlP P.r ONJIIO Pt uono to refund them." 

In :'\Te:mlrath vs. l;nitPrl State~. 102 1:'. S. 42G, it was held: 

1n .\. n. 
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"A claimant received from the government the amount ascertained 
by the proper accounting officer to be due him, protesting at the time 
that he was entitled to a larger sum, and announcing bi.s purpose not 
to be bound by such s<ttlement of his accounts. He then sued the gov
ernment for the additional amount claimed by him. Held, that the 
government was entitled to go behind· the settlement of its accounting 
officers, and reclaim any sum which had. been improperly allowed the 
claimant in such settlement." 

In the last cited case the court further says in its opinion, 

"The government declining to plead the settlement of 1874 in bar 
of the suit, meets the claimant upon his own chosen ground, insisting 
that its officers, misapprehending the law, paid to him out of the treasury 
money to which he was not legally entitled, asl;:s, as we think it may 

. rightfully do, judgment for the amount thus improperly paid to 
claimant." 

In view of the foregoing, and the reasoning therein contained, I am of the 
opinion that an action can be maintained against such collector for the recovery 
of the collector's fees paid to him in the manner described in your inquiry, 
under and l.Jy authority of section 2921 of the General Code. 

I noted from your letter that the journal of the proceedings of the county 
commissioners does not show that the list of persons delinquent was publicly 
read, nor that the commissioners authorized tha treasurer to employ collectors, 
nor that they prescribed the compensation of such collectors. The case of Com
missioners vs. Arnold, 65 0. S. 479, holds in express terms that all three of the 
r"quirements above noted, namely: the reading of the list, the authorizing of 
the treasurer to employ a collector, and the prescribing of the compensation 
must be complied with before a valid employment of a collector by1 the treasurer 
can b~ made. Your letter states that none of these steps were taken by the 
commissioners; therefore, the employment of the collector by the treasurer was 
absolutely without authority and void. I am, therefore, of the opinion that any 
money paid to the coll:ctor by the treasurer on account of such employment 
was a misapplication of funds of the county in the hands of the county 
treasurer, and an illegal payment of the same, and that the treasurer and his 
bondsmen would be liable in an action to recover said money so paid. 

Very truly yours, 
TlMOTHY s. HOGAN, 

Attorney General. 
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B 229. 

COU~TY FEE FUND8-:\IANDA:\1US TO C0:\1PEL TRANSFERS THERETO
TRA~SI<'ER FRO:\I Sl~KING F"L'N'DS-WITHIN WHAT TDlE, VALio:
F.XISTENCE OF Sl'FFICIENT l:NCOLLECTED FEES AS A DEFENCE 
TO ::\IANDA:\HJS. 

Where the proper officials uncler 2984 G. C., as amenderl, 101 (0. L.) 200, fail 
to mal<e transfers to rleficient tee funds a.~ direct in the act, these officials can 
be com pellerl to make the transfer, ana. a transfer so compelled which was made 
on April 1, 1911, is valirl. 

Such transfer cannot be made from a sinking funrl specifically provided for 
the payment of interest on boncls. 

A transfer othencise legal, is nGt int>alidatecl by reason of the tact that it 
is made on a legal half holirlay. 

The fact that the county clerk has sufficient tees which are earned but 
uncollected anrl might easily /Je collected is not a defence in manrlamus to compel 
a transfer as such a defence woulrl clefeat the intention of the statute which: 
tras to rreate a {lltaranty of county fee funds tor the respective officers. 

Cou;:l![n;s, Onm, April 24, 1911. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of F!fate, Columbz!s, Ohio. 

GEXTLJo:)JEX :-1 acknowledge receipt of your communication of April 6th 
enclosing therein letter from .J. E. Brate, auditor of Butler county, upon which 
you request my written opinion in rPgard to the following statement of facts 
and inquiries in relation th'Ereto: 

On Tuesday, March 28th, a peremptory writ of mandamus issued 
from the court of common pleas of Rutler county to the commissioners 
of Butler county, Ohio, on the relation of Charles Brunson, clerk of 
<'onrts, ordering said hoard to mal'e f'ertain transfers of funds to the 
C']erk's fee fund to me: t the deficiencies therein up to January 1, 1911. 
On Saturday, April l, 1911. at 12:40 p. m., resolutions making transfers 
to meet said deficiencies, and deficienPies existing on :March 31, 1911, 
were attempted to be made by said board of county commissioners out 
of the "sinking fund A," which was created by act of the legislature of 
Ohio, found in 94th vol. of Laws of Ohio, page 489 and 490, for the 
purpose of paying principal and interest of a certain bond issue of 
$70,000.00 authorized hy said act. By section 3 of said act the auditor 
of Butler county, Ohio, "is hereby ordered, directed and empowered at 
e:wh semi-annual distribution of taxes to· deduct and take out of the 
amounts due and payable to rach of the said several funds replenished 
by the issue of the bonds as herein provided, such sum of money as is 
sufficient to pay such bonds and the interest thereon as may at said time 
be due and payable, which said sum so deducted, shall not exceed at any 
onP time the sum of five per Pentum of each of said funds, which amount 
shall be paid into what shall hereafter be known and designated as 
'sinking fund A,' which is hereby created, and said several. funds shall 
he usPd for the payment of the bon<ls and the interest thereon issued 
under the provisions of this art, and the same shall be so taken out and 
cleclucterl until said bonds and interest are fully paid, and any surplus 
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remaining at the expiration of such period shall be refunded and paid 
ha{'l\: into said several funds." 

Th~ county auditor was not a party to the mandamus proceedings, 
and desires tG knOW whether he has the legal right to recognize Said 
transfers so attempted to be made by said board of county commis
sioners. He, therefore, d~sires your written opinion on the following 
questions: 

"1st. Under section 2984 of the General Code, as amended April 
30, 1910, 101 vol. laws of Ohio, page 200, said transf'2rs are authorized 
'on the first ;\fonday of April, .July, October and .January whenever neces
sary during one year after April 1st, 1910,' does the transfer made 
April 1, 1911, come within this limitation of time? 

"2d. 'Sinking fund "A"' from which Said transfers wer<! sought 
to be made, not being raised by levy of the county commissioners, nor 
expended by them for any purpose whatsoever, but being solely for the 
pnrpos3 of meeting principal and interest on the bonds issued under said 
act, may the county commissioners legally tran·sfer permanently from 
this fund any amount of money, however small, to any other county 
fnnd whatsoever, or is the language of section 2984 of the General Code, 
abov<! cited, broad enough to supersede the act in question? 

"3d. On February 14, 1911, the legislature of Ohio amended section 
5978 of the General Code, as follows: 'Every Saturday of each year shall 
be a one-half legal holiday for all purposes, beginning at twelve o'clock 
noon, and ending at twelve o'clock midnight.' This transfer not having 
been made prior to twelve o'clock noon on said April 1, 1911, will the 
attempted transfer at 12:40 p. m., on said date b2 a legal and valid act 
of the county commissioners, such as would be binding upon the county 
auditor? 

"4th. If the fee book of the clerk of courts shows tLat ample fees 
have been earned and uncollected, whieh might easily be collected with 
reasonable effort by said officer to meet all deficiencies in said fee fund 
existing January 1, 1911, or .:March 31st thereafter, would this be a good 
defense as against a proreeding in mandamus against the county auditor 
to com]Kl him to recognize sairl attempted transfers? Or must this 
question be raised on appeal from commissioners?" 

(The writer's opinion on this proposition was supported in a case wherein 
he represented the plaintiff, Homer V. Atkinson, clerk of the court of common 
pleas, Vinton county, Ohio, tried in the common pleas court there, and decided 
by Hon. Geo. E. ~Tartin, now judge of the customs court of appeals.) 

Tn answer to the first question submitter! to yon by the auditor of Butler 
county, it is my judgment that inasmuch as the transfer of funds is for the 
purpose of guaranteeing tbe salary of county officers, if the commissioners of 
the county fail to so transfer at the time they are required by law, such county 
officers are not bound hy that fact to be deprived of th? benefit of such guarantee, 
and that the county C'ommissioners can be required to transfer such funcl on any 
other day of lhe quarter, sioC'e they failed to malie such transfer at the time 
fixed by law. I am of the opinion that the transfer could be made on April 1, 
1911, under the above circumstances. 

In answer to your second qmistion T think that the expression "any other 
fund or funds of the f'Otmty" means general funrls thereof, and does not refer 
to a special fund which is for a: particular purpose, such as section 3 of the 
act found in 94 0. L. 489-49.0. whkh rearls as follows: 
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"I<'or the purpose of !la~·ir.~ rhe interest on all out;;tancling- llonch> 
isdttNl and sold umler ·tbis aPt. and to redeem the saicl lmnrlH as they 
respeetively matun•, thP !·otmty auditor of Butler county, Ohio, is hereby 
ordrrerl, directed and empow<>red at enc·h semi-annnal distribution of 
taxes to deduct ancl take out of the amounts cltte ancl p.yahle to Paeh of 
the said several funds replenished by the issue of the bonds as herein 
provided; such sum of mon' y as is suffic·ient to pay sueh bonds, and the 
interr~t thereon as may at said time be dne :mel payable, which said 
sum so deducted shall not exceccl at any one time the sum of five per 
c: ntvm of each of s::tid funds, which amount shall be paid into what 
shall hereafter be known and designated as 'sinking fund A,' which is 
hert>by created, and said several sums shall be used for the payment 
of the bonds and the inter<st thereon issued under the provisions of 
this act, and the same E=hall be so taken out and cleducted until said 
bonds and interest are fully paid, and any snrplns remaining at the 
expiration of such period shall he refunded and paid back into said 
s~veral funds." 

I am of the opinion that the conunissioners cannot legally transfer perma
nently from that fund any amonnt of the fund to any other fund for the reaso1. 
above given. 

As to your third question that such attempted transfer was made on 
Saturday after tW<Ive o'clock, noon, whirh by statute is a legal half-holiday, 
has no 1egal bearing on the question one way or the other. That is to say, I 
rio not believe that the tran'lfer being made on a legal half-holiday would in and 
of itsPlf invalidate the transf r, if such transfer was legal in the first instance. 

As an answer to your fourth inquiry, I am of the OJliniou that inasmuch as 
the provision for the transfer of funds was for the purpose of guaranteeing the 
salaries of the respective c>ounty officers, th~ fact that the county clerk has 
s~1ffii·ieut fees which are earned and uncollected, and which might he easily 
collected, and which are sufficient to meet <!ll defiriencies up to January 1, 1911, 
or J\Iardt 31, 1911; would not be a good defence for tho reason that to hold other
wise would not be giving slwh 1·lerk thf> IC'gal rights to which he is entitled under 
tll2 law of the guarantee of county fee funds of the rrHpcrtive county officers. I 
am further of the opinion that the f]Uestion cannot be raised on appeal from a 
d('eision of the county commissioners. 

Yours vei·y truly, 
TDIOTI!Y S. Hoa.\x, 

Attorney General. 
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B 231. 

BOARDS OF EDUCATION-POWER TO INSURE IN ::'llUTUAL FIRE 
INSURANCE CO::'IIPANIES-CONSTITUTIONAL PROHIBITION. 

Under the 1·estriction of art. 8, section 6, of the constitution of Ohio, the 
legislature cmad not authorize boards of education to insure in mutual fire 
insurance comzJanies whert the board might be con~pelled to meet a pro nita. 
share of the loss. 

Furthermore, the boarcl of ecZucation is not an "o10ner"' of property so as to 
enable it to come within the meaning of section 9593 G. 0., as amended 101 Ohio 
laws 294. 

CoLu~wvs, Ouw, April 28, 1911. 

B?treau of Inspection aml 8Mpervision of Public Offices, Department of Atulitor 
of State, Columbus, Ohio. 

GEXTLE:.\IEX :-I beg to acknowledge receipt of your communication of April 
20th, wherein you inquire as follows: 

"Is it a yiolation of the constitution of the state of Ohio for a board 
of education to insure the property of the school district in a mutual 
fire insurance company where, in case of loss, the board of education 
could be .compelled to meet a pro rata share of such loss? (See article 
8, section 6.)" 

I am of the opinion that as a fundamental principle, the board of education 
of a school district could not legally have the right to mal;:e a contract of insur· 
ance wherein the amount of premium, for which such board might be. liable, is 
indefinite and uncertain, that is to say, that the board of education has no 
statutory authority to make any contract whereby the board may become liable 
for an indefinite and uncertain amount. 

Section 9593 of the General Code, as amended in 101 Ohio laws, page 294, 
reads as follows: 

"Any number of persons of lawful age, not less than ten in number, 
residents of this state. or an adjoining state, and owning insurable 
property in this state, may associate themselves together for the purpose 
of insuring each other against loss by fire and lightning, cyclones, 
tornadoes or wind storms, hail storms and explosions from gas, on prop
erty in this state, and also assess upon and collect from each other such 
sums of money, from time to time, as are necessary to pay losses which 
occur by fire, and lightning, cyclones, tornadoes, wind storms, hail 
storms and explosions from gas to any members of such association. 
The assessment and collection of such sums of money shall be regulated 
by the constitution and by-laws of the association, which shall require 
such assessments to be made directly and specifically upon the mrembers 
and fo be pairl directly and specifically by them and not out of any fund 
deposited with the association or other trustee in anticiplltion of 
assessments or in any other manner except that any such association 
may borrow money for the payment of losses and expenses, such loans 
not to be made for a longer period than the collection of their next 
assessment; and such association may also accumulate a surplus from 
its assessments not exceeding $2.00 on each $1,000.00 of insurance in 
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force, sueh surplus to hE> used in 11aying losses and expenses that may 
occur and if invested to be under tlw pro\'isions of sections ninety-fiv~ 
hundred and eig-hteen and ninety-five hunured anti nineteen of the 
G<neral Code. Sneh association;; may only insure farm buildings, 
detached dwellings, srhool houses, chun·hes, township buildings, grange 
buildings, farm impl€ments, farm prodm·t8, live stocl<. household goods, 
furniture and other property not classed as extra hazardous and '::luch 
property may be located within or without ~he limits of any municipality; 
provided that an association whose membP.rship is restricted to persons 
engaged in any particular trade or ocr~upation, and its insurance confined 
to any particular ldnd or description of property may insure propzrty 
classed as extra hazardous and located in any county or counties in this 
state." 
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In construing the said section, I might add that the board of education does 
not own property in their respective school districts in th2 sense as such owner
ship is understood by the term "owner" in the said section, but holds it only in 
trust for the purposes and uses to which the public of such school districts have 
dedicated th2 property. It is, therefore, my conclusion, as deducted from the 
foregoing, that the board of education, heing unable to meet the requirements 
of the said section, 95!l3 of the General Code, cannot, therefore, legally insure 
the property of the school district in a mutual fire insurance company. Article 
VIII, section 6 of the constitution, to which you refer, would make unconstitu
tional any attempted act on the part of the legislature to even authorize a school 
board to become a stockholder in any joint stork company, corporation or 
association. 

I trust that I have fully_ answered your inquiries, and beg to remain, 
Very truly yours, 

TDroTnY S. HoGA~. 
Attorney General. 

c 231. 

CENSUS-VILLAGES BECOMING CITIES WHEN-OFFICERS OF CITY
HOW ELECTED AND WHEN. 

Villages beeoming cities by the recent census 1cill adopt a city form of 
rJovernment January 1, 1912, the officers tllercof being elected at the regular 
Xorember eleetion, 1911, anrl the village offil'er.~ continue until sueceeded by the 
proper officers of the eity at the ne:rt regular election. 

April 26, 1911. 

BHI'eaH of lnspeetion and Su.pe:rvision of Pnblie Offif·es. Columbus, Ohio. 
GE:\"TLE~!EX :-I am in receipt of your inquiry in which you state: 

"\\'hen will villages which, by the r:>cent federal census, have a 
population of over 5,000, be rl'quired to assume the city form of govern
ment? It is pref'umed that they will be requirerl to adopt the city form 
of government on .January 1, Hl12, the Pity officials !king elected at the 
regular November election, l!lll, b11t i!'l there any process of law by 
,,·hiPh ·villages ean aF.sume the dty form of govE>rnment at an earlier 
rlate?" 
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Section 3199 GenEral Code, reads as follows: 

''Officers of the village ad\'anred to a city, or of a city reduced to 
a village, shall continue in office until succeeded by the proper officers 
of the new corporation at the next regular election, and the ordinances 
thereof not inconsistent with the laws relating to the new corporation, 
shall continue in force until changed or re11ealed." 

I am of the opinion that the municipalities will adopt a city form of govern
m£nt on Janu·ary 1, 1912, the officers thereof being elected at the regular 
November election, 1911, as the1·e is no provision of law for holding any special 
election for the purpose prior to such time, and as the statute continues the 
officers of the village in office until succe•2ded by the proper officers of the city 
at the next regular election. 

Very truly yours, 

B 233. 

Tn!UTIIY S. Hm:.\X, 
Attorney General. 

COUNTY FER FUNDS-DATE OF LAST TRANSFER-FEES PAID IN ONE 
QUARTER MAY BE APPLIED TO SALARIES OF ENSUING QUARTER
DISPOSITION OF EXCESS FUNDS. 

Under the provisions of section 2984 as amended (101 0. L. 200), the last 
transfer to officers' ·tee t~mds in the first Monday in January. 1911. 

Under section 2985 fees earned in tlle several county offices during the first 
quarter of 1911 which are pairl into the credit of the respective tee funcls April 
1, 1911, are a.pplicanle to the payment of salm·ies to officers ancl their deputies 
for the ensuing quarter beginning April 1, and if there. is 011 cxces:! in the tee 
fund above the amount required to pay sairl e:rpenses for the ensuing quarte1· 
then the excess can be transf!'rred by the cQmmissioners to Teimburse a fund 
theretofore used under authority ot section 2984 G. G. 

April 29, 1911. 

Bureau of Inspection anrl Supervision of Public Of(ir·es. Golum7Jus. Ohio. 
GEXTLE}LEX: -I beg to aclmowledge receipt of your commnnication of March 

lHh, in which you submit to this departmf.nt the following \nquiry: 

" Kindly advise this department when the last transfers to officers' 
fee funds may be made under the provisions of section 2984, as amended 
in Ohio laws, vol. 101, page 200. Are the fe:s earned :n the several 
county offices the present quarter and which are required to be paid in 
to the credit of the respective fee funds April 1st, applicable to the pay
ment of salaries of the officers and their deputies fN the quarter 
beginning April 1st, if transfers are made to said fee funds any time 
during the present quarter?" 

The amended section referred to reads as follows: 

"Section 2984. On the first Monday of April, .July, Octohet· and 
.January, whenever necessary, during one year after April 1, 1910, the 
county commissioners, by order entered on their journal, shall transfer 
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from any other funct or funds of the eounty, in thc>ir ctisrrEtion, to any 
eouuty offieer's fee fund, ~ud1 sums as are nPeessary to malie good any 
defid~ney in sueh fpe fund liliely to ar:se during the ensuing quarter 
in eonseqtH'nre of the payment of sueh offirPr, deputiPs, assistants, bool\· 
li!'~'llers, clerlcs or other employes during sueh ]Jf'riocl from the amounts 
thPn in or estimated to eGm<- into f'Uch fee fun1l for that period for sueh 
offiee. Provided that the :l.f!"~rC!;ate amounts so transferred to the fee 
fund of any sueh officer, ~'i:I'Ppt the eonnty elerk, prolmte judge and 
sh· riff, shall not exl'eed the aggregate amounts paid into or authorized 
to IJe paid into the general fund from the fee fund of such officer during 
such period." 

I tal\e it that the ]lhrase "On the first Jirnulay of April .• July. Odo/J('r a/Ul 
Jmllla(,lf. whenet·er necessary aftrr April 1. HllO" means wh< nc>ver it i~ ne1·essary 
to transfer during one year after April l, Hll 0, on any of the ocrasions therein 
specified to wit: the first :\ion day of April, July, Octob~r and January 
respectively, that is to say, the first transfer would be made on the first :.Ionday 
of Allril, the second transfer would be marie the first l\londay of .July, the third 
transfer would be made the first :.londay of October, and the fourth and last 
transfer on the first Monctay in .January, 1 !lll. 

R<>plyin~ to your second inquiry: 

·'Are the fees earned in thP s vera! eounty offices the present 
quarter and whieh are required to he 11aid in to the credit of the 
respective fe2 funds April 1st, applir::able to the payment of ·salaries of 
officers and their deputies fm· the quarter beginning April 1st., if trans· 
fers are made to said fee funds any time dnring the pres.:nt quarter?" 

Fees derived from any eounty office must be paid into th-:; county treasury 
on the waiTant of the county auditor at thP. end of eac-h quarter. The receipts 
1 olleeted from eaeh eounry offic:e after January 2, 1 !111, becomes a cr<dit to the 
(Xpensc of conducting saitl officP, and t hr. amount credit('(! to each office is avail
able at any time to pay the c·unPnt extwns -;; of ear·h rpspeC'tive office regardless 
of the time said collection is paid into the county treasury. Thus each office 
may draw their c>xpen<;;P from nny funrls that have bern collected by th·:m and 

.are in the hands of the county treasurer for distribution. 
Se1·tion 2985 (amended 101 0. L. :lHI) of the General Code provides: 

"In cas, any transfPr of moneys has heen theretofore made to a fee 
fund, the board of county l'ommjssionprs, at the end of any sueh quarter, 
sl.all lrmzsfcr from lhe fee fl!IHls rzny ant111Wt tlicrein. clerive!l from any 
sud1 of!iee.~. in r .•. ,.,s~ nf tllat uecc.•.~c,r!f to ]Jay tlic compeiiSatirm of sur·li 
of!il'rr and lzis dC]Jilfies. as.~i•fant.~. lwoklcr'epers. dcrks. or em ployr.~. 
r•.rc·ept I'Ottrt 1'0'1-•tablcs. f'Jr tile easuina quarter. to tlir funds from wllir-/1 

sul'/z transfers zrerc madf'. until fully reimlno·serl. Thereafter, or where 
no transfer has be n made :-mch funds shall be transferred from the 
fPP. fun1ls to the c-redit of thP gpneral fun1l of the county. Sm·h transfPrs 
may be made upon the authority herPin J1rovi1lc>1l, any law to the con
trary nothwithstanding. Ft·om HIH'h a!'tion of the> c•ommissionera, an 
appeal may he t.ll,:; n to the c·ommon plP~s l'onrt hy a t!I.Xpayer of tlw 
county, whi1·h shall he htanl ail!! dl'tPrmirlf'll l1y the court or judge 
tlwrcor within 1 WPnly !lays aftPr twin~ pPrfPI'Ied." 
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You will note that section 3985 provides that the moneys that theretofore 
have been paid into the fee funds that the board of county commissioners at 
the end of any quarter shall transfer from the fee funds any amount therein, 
derived from any such offices in excess of that necessary to pay the compensation 
of such officers, and their deputies, assistanL'l, bookkeepers, clerl's or employes 
for the ensuing quarter to the funds from which said transfers are made until 
fully reimbursed. That is, section 2985, just quoted, se<ms to provide that only 
the excess of the amount necessary to pay the expenses of the office for the 
ensuing quarter can be transferred !Jy the commissioners from the fee funds 
back to the funds used by the commissioners under authority of section 2984 
G. C. 

Therefore, fees earned in the several county offices during the prEsent 
quarter which are paid into the credit of the respective fe3 funds April 1, 1911, 
are applicable to the payment of salaries to officers anrl their deputies, for the 
ensuing quarter b:ginning April l, and if there is an excess in the fee fund 
above the amount required to pay said expenses for the ensuing quarter then 
the excess can be transferred by the commissioners to reimburse a fund thereto
fore used under authority of :;ection 29'!4 General Code. 

Respectfully yours, 

A 241. 

TnroTHY S. HoGA:", 
Attorney General. 

RELIEF OF POOR-TOWNSHIP CONTAIKING A MUNICIPAL CORPORATION 
-TOWNSHIP CO-EX'fENSIVE WITH A MUNICIPAL COR.PORATION
DIRECTOR OF PUBLIC SAFETY. 

Levies tor relief of poor a1·e m.afle npon all property in the township, and 
therefore township trustees m.ay not law(1tlly refuse to extend aiel to indigent 
persons who happen to reside within the limits of a municipal corporation within 
their township. . 

Where the identity of the township howevm· is lost by reason of the limits 
of both corporation and township being co-extensive, the director of public safety 
in the municipality is the proper officer to have rec01trse to. 

CoLU~I!luS, 01110,. May 3, 1911. 

BuTeau of Inspection and 8u.~Jervision of Public Offices. Department of A.uclitor of 
State, Columbus, Ohio. 

GEXTLE)tEX :-I beg to acknowledge receipt of your letter of March 25th, 
enclosing letter by Harvey Elam, township clerk Xenia, Ohio, in which the 
following question is presented upon which my opinion is asked: 

"Where a municipal corporation lies entirely within a township, 
should temporary relief to the poor within such municipal corporation . 
be afforded by the township trustees or by the director of public safety?" 

Section 3476 of the General Code provides that: 

"Subject to the conditions, provisions and limitations herein, the 
trustees of each township are . the proper officers of each municipal 
corporation therein, respectively, shall afford at the expense of such 
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township or municipal corporation, public support or relief to all pen;ons 
therein, who are in condition requiring it." 

Section 3480 of the General Code provides: 

"\Vhen a person in a township or municipal corporation requires 
public relief * • "' complaint thereof shalJ be forthwith made by a 
person having knowledge of the fact to the township trustees or proper 
municipal officer. * * •·· 

Section 3481 of the General Code provides in part that: 

"When complaint is made to the township trustees or to the proper 
officers of a municipal corporation that a person therein requires public 
relief or support, one or more of such officers "' * * shall visit the 
person needing relief, forthwith, to ascertain his name * * * present 
condition and in what township and county in this state he is legally 
settled. The information so ascertained shall be transmitted to the 
township clerk, or proper officer of the municipal corporation. $ *" 
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The foregoing sections are typical of all the sections in the chapter in which 
same are found. All of them prescribe the powers of "trustees of the township 
or the proper officer of the municipal corporation" in the matter of affording 
outside relief, and otherwise, in connection with their duties pertaining to the 
relief of the poor. 

Section 4089 of the General Code provides in part: 

"* * * the granting of outdoor relief to the poor, shall u~ vested 
in the director of public safety." 

These sections by themselves seem to create an ambiguity which is difficult 
of solution. It is to be observed that none of them provide that a city as such 
shall afford temporary relief to the poor within its corporate limits to the 
exclusion of a township, the boundaries of which are more extensive than those 
of a city. 

Section 5646 of the General Code provides in part: 

"* '" * The county auditor shall levy, annually, for township 
purposes, including the relief of the poor * * " such rates of taxes 
as the trustees of the respective townships certify to him to be necessary 
* * ·• on each dollar of the taxable valuation of the property of the 
t~ncnship. * • *" 

Section 5647 of the General Code provides: 

"In counties where there are no county infirmaries, a township tax 
in addition to the tax provided in the next pref'cding se-::tion * "' "' 
may be levied for the relief of the poor "' "' " on each dollar of the 
taxable property of tlle totcn~hip." 

Section 5648 of the General Code provides in part that, 



252 lWRK\C 

"The trustees of any township \Yhir·h i1H·ur~ lialJi!it ies for the relief 
of the poor, !Jeyontl the amount ra!s'<l hy the leYy authori~ed by law, 
may mal<e an additional IPYY ¢ * * on the dollar of the taxable 
property of such township." 

From these three sections it is apparent that the town~hip levy for the 
relief of the poor is upon all the prop~rty within the town-;hip though there 
may be within the boundary of such township a city. It seems clear, therefore, 
tha.t it cannot be regarded a<s llw intent of the general assembly to mal<e the 
proc·eeds of such leYy applicahl~ only to the relief of the poor in the township 
outside of the munieipol corpcration. 

I am of the opinion, th~refore, that township trustees may not lawfully 
refuse to extend aid to indigent persons who happen to reside within the limits 
of a municipal corporation withiU: their township. 

I am of the opinion that the tncstees of the township are the proper persons 
to take carJ of the indigent poor mentioned in your communication, in all cases 
except where the township ::tnd mani':'ipal boundaries are coextensive, and the 
townshi11 thereby loses its identity. Where the township, as is commonly under
stood, loses its id' ntity, the director of public safety in the ::tunicipality is the 
officer that corresponds with the trustees so far a·s poor persons are concerned 
in the municipal corporation. \Ve have in Ohio some municipal corporations that 
are in two counties; we perhaps have one munic-ipal corporation at least, in 
thr-oe counties. 'Ve can see only one c-onsistent way for rclirf to be afforderl to 
the poor in such municipal corporations, and that is that each township must 
take care of its own poor within that c·oq1orr.tion. 

l\Iy conclusion therefore is, that where a municipal corporation lies entirely 
within a townhip, temr10rary rrlief to the poor within such municipal corporation 
should he afforded by the townshi11 trustees nnl. RH the boundaries of the town· 
Bhip and the municipal corporation are co extensive. In the latter case there 
\':ould of course be no township trustees. 

Very truly yours, 

c 242. 

TDIOTHY S. Hoa.\x, 
Attorney General. 

PP.OBATE JUDGE-A~THOR!Z,\TION OF' PPBLICATIO~ OF HEPORT OF 
EXA:\IINATIOX OF' THl~ COUXTY TIUJASURY-~EWSPAPERS. 

The publication of the report of the c:ram inatirm of the county treasm·y. as 
authorizccl by the proliate jutlr;e, is oorer,,erl lly section 2703 only of the G. G. 

Such publication is not a .. ,,oticc" nor an •·arlvertiscmcnt of general interest 
to taxpayers,'' but is merely neu·s ''1cl! i('l! shall be Pli.blislled one zceek in ttco 
nczcspapers of opposite politics. a.1rl of fll'ileral circulation in tlze county.'' 

CoLDllWS, Onro, :\lay 5, Hlll. 

Burean of Inspe(·tivn ani i'upCtTisio.! of Pt1/Jli~· Offices, Department of Auditor of 
State, Golum/ms. 011 io. 

GEXTLD!E:>:-I brg· to af'lmowlet;g-p rPl'eipt of ~·our letter of :\larch 25th, in 
which you submit for my opinion thPreon thP following qt.estion: 

"\\'hat rmhlir-lltion of thP n-port of tlw examination of the county 
treasury is thP prolnte .itul;.;e Ulttlwriz·<J to mal\P?'' 
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Yon c·all my attention to t:a• !ll'O';i~:o.l:-i <It H·c·tim•:-; ~'jc1::. c;:!:i:! ancl c;:!:;:: of 
the- General Cocle. \Yhic-lJ :1re in 1-~rl ·~~ fol'o·;;c.;; 

SPC'tion :!711:L 

"ThP ar•poJmtr>nt!'. sh<'ll C'Pl'ti:~· i:1 ,·,-ritiP~ ·-· "' '' the exact 
amount of mon. y in tlw tr<·:JHUJT, tl;P amount hPlonging ·to eaeh fund, 
and all property. boncls, ser·nritir···. vont'hei>', a~sPts and etfects, one copy 
of whieh '' eo :;lull ht> clpljypn•cl to :ilf' prob;ct • !'Ourt and entered 
on rpr·orrl thtTPin. T:H~ pro:::;tp e·mt~·t ~;1<.11 rnrnish ? copy or sueh record 
for pnblieation one we~k in twa l~P'''RllDJJPrs of opposite polities and of 
general circulation in thP county." 

Section ti25~. 

"A proPl:lmation for an f'ler·tion. an or.lc>r for fixing the times of 
holclin~ courL notieP of the rat ,; or l'lvntit'n, hrid;:;P ancl 11ilw notices, 
noticn, ltl t·uat ractm·s and <;m·h ot hPr aelvrrtis<'mPnts of gPneral interest 
to taxpayers a~ the anelitor. tJ'. :>snrcr. 11rolwtP jnclge or eommissioners 
may eleem proper, shall he lHllJlislw,J in h•o newspapers of opposite 
politi!'s at tlw C'onnty Rent, F th rP lJC• ~nC'h nPwspapers published 
thereat." 

Seetion fi25:l. 

"In adelition to thP pnhlieations JlrovidPcl in the next preceding 
Rection, th:- connty offic•PrR thPrcin Jl:lnwcl shall J1llhliRh -such notices 
ancl aelvPrtisC'm:•nt ~ in a ne":. sp;:lj;cr priutPrl in tlH• flf'nuan language, if 
Hll<'h nPwspapPr b · printPrl nncl of ,-t·•JPrnl l'ir.-nlation DJllong the inhab
itants RJWal,in:.?: thnt lan~na;.;t• i11 11'<' e·onnt~· within whie·h snch aelvPr
tisf'mPnts arc• intPnrlPcl to ilp mnel".'' 

In my opinion, thP JllllJlic:-otion of ti.P rc>port of :.'Xnrrdnlltion of the <'Ounty 
treasury is gm•crnPrl ><nlPiy hy ~'~r-•io~1 ::!711::. ;·"'1 Nr·r!inns 1~·~::;2 ancl fi2:i:l have no 
app!lcation thPn"o. Lr-t it ],p Jto•:·cl •·l1a! an r:.' t:1:• <''1\·:·rti,;t•mt•nts speeifieally 
mentionP<I in SP<'tion :;:!~.:.: arf' ni' a e·Prl·•in t~::::-, viz: arlve•rtb ments in which 
the P!Pnwnt of ""tir-e l1a~ a rwp:·: e·oncli~ion to tl'P Tlf'rformanc·P of Rome duty is 
Jll'Psent. Thns, th~ eluty to votf' ;>t an Pl"r·tiOl', :mel e·ems~qnPntly the valiclity of 
an f'lcct ion may he• ill a sr·nsL· Hlli<l te cl!'!TPilcl 1111on nntir·f' to thE' e!Pctors of thE' 
tinw anel plac·p of hole!ing snl'h an p]rl'tion. 

It is \VPll settl-e! that v:hPrP a , .. ,t.,lor~nP of thill!"H is srt forth in tbP statutes, 
conf'lneling with !111• ·~PnrTal l"Il''l'r"-P "nnrl otlte·r- thilJU.," or worcls to that 
effect, sneh {!;PnPrlll l~llli!l'u:'" ,•;ill lH• r]c·pnwrl t'l rc•i'Pr to oth~r thing-s of the 
smn(' sort. It St'PmH to mP that tlw rmhlic-at'on of t]JP rc•port of th~ Pxamination 
of the county trPasnry is in no Ff•ns~· n not ic•f'. It clors not c]pfinP the date of 
any futurp ofticinl aC't; it m· n·l:; stntr-c.; a'l P:d;;tinr' t'Dnelition; it is not an 
"advPrtiHPmf'nt" in thP fnll HPn~e· o'_' t:w \Yore!; it iF rH'rPly "m•ws;" therefore, 
in my opinion, th•· prolHltP jwlr2·<' i~· \->i!hrmt :1 11 'l:or:t~· to e!Pt rmine that the 
rPport of the PXaminntion of thf' e".ll'Jl~~- tl'P!•~Jn·~· i:-; ":!n roclvrrtisPment of general 
interrst to taXJl.lyPr~." Ac·,·or·tlinr·1~· lH· i•·. Pl'thori;~ cl to llllh!iRh the same in 
two nPWRJmpc•rs of o·!i c;•·:· "o:i•:· . of;.;· n••r::l c·irr·nh•ion in thP r·ounty, and in 
"llH'h nPWNJI:l!lf r:-< onl~·. \'·:':;. r: ::• :·• to :;•~c·ll n1 \'.''l<"Jl:•n• it is to he notecl that 



254 BUREAU 

they need not b3 published at the county sE-at, as is required in section 6252; 
furthermore, both must be printed in the English language, 

Cincinnati vs. Bick~tt, ~6 0. S. 29; 

it follows, therefore, that the probate judge bas in no event authority to 
authorize publication of the report of the examination of the treasury in German 
newspapers. The case cited by you ( Schloenbach vs. State, 53 0. S. 345), while 
not fully reported, sustains this conclnsion. 

Very truly yours, 

A 244. 

TDIOTHY S. HOGAN, 

Attorney General. 

PROSECUTING ATTORNEY-NO ALLOWANCE OF EXTRA COMPENSATION 
FOR SERVICES UNDER 2923 G. C.-STATUTORY CONSTRUCTION
REPEAL OF FORMER STATUTE BY IMPLICATION. 

Section 3003 of U1e General Corle, providing for the payment of county 
prosecutors' salaries in a lump sum was passed subsequently to and by implica· 
tion, repeals section 29:l3 of the G. C., which provides an extra compensation tor 
certain se1·vices. 

CoLu::.mus, OHIO, May 6, 1911. 

Bureau of Inspection and Supervision of Pnblic Offices, Department of Auditor of 
State, Columbus, Ohio. 

GExTu;::.a:x :-I herewith aclmowledge receipt of your letter of April 20. 
1!)11, in which communication you submit the following inquiry: 

"We call your attention to the opinion of your predecessor rendered 
this department under date of May 11, 1910, in regard to the allowance 
to prosecuting attorneys for serviees rendered under section 2921, 
General Code, and respectfully request th'at you review and advise us 
whether or not you approve the same." 

Section 2923 of the General Code, section 1278·A Revised Statutes, provides 
as ·follows: 

"If the cotlrt hearing such case is satisfied that such taxpayer is 
entitled to the relief prayed for in his petition and judgment is ordered 
in his favor, he shall be allowed his costs, including a reasonable com· 
pensation to his attorney, and for all services rendered by the pros
ecuting attorney under the provisions of section twenty-nine hundred 
and twenty-one, in which the state is successful, the court shall allow 
the prosecuting attorney reasonable compensation for his services and 
proper expenses incurred." 

Section 3003 of the General Code, section 1297 Revised Sllatutes, provides 
as follows: 

"Each prosecuting- attorney shall receive an annual salary, ·not to 
exceed sixty dollars for each full one thousand of the first fifteen 
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thousand of the population of the county as shown by the federal ceusus 
next preceding his election; 

"Fifty dollars for each full one thoufiand of the second fifteen 
thousand of such population of the county; 

"Sixty dollars for each full one thousand of the third fifteen 
thousand of such population of the county; 

"Forty dollars p€'r thousand for each full one thousand of the fourth 
fifteen thousand of such popuatlon of the eounty; 

"Thirty dollars per thousand for each full one thousand of the fifth 
fift€en thousand of such population of the county; 

"Ten dollars per thousand for each full one thousand of the sixth 
fifteen thousand of su-:h population of the county; 

"Ten dollars per thousand for each full one thousand of such popu
lation of the county in excess of ninety thousand. 

"No prosecuting attorney shall receive a salary in excess of five 
thousand five hundred dollars. Such salary shall be paid in equal 
monthly installmentR, from the general fund, and shall be in full pay
ment for all serYice~ required hy law to be rendered in an official 
capacity on behalf of the county or its officers, whether in criminal or 
civil matters." 

Section 2923 of the General Code, cited above, was passed by the legislature 
:n 1896, and section 3003 was passPd in 1906. The two sections are clearly 
contradictory to each other. It was undoubtedly the intention of the legislature 
that the salary of the prosecuting attorney provided by section 3003, General 
Code, should be in full payment for all offici'al duties required of him. This 
being the case, and said section 3003 of the General Code having been enacted 
subsequent in time to the enactment of section 2923 of the General Code, it is 
my opinion that the latter section was 1·epealed by the enactment of the former 
section by implication. 

My conclusion herein is not affect.l.'d by the fact that both sections happened 
to be included in the new Gl.'nE'ral Corle and were adopted therein at the same 
time. Th~ question of priority as to time is to be d<'termined by the date of 
the original enactment of the said respN:tive sections. 

Since the opinion r<'ferred to in your inquiry was rendered by my prede
('Cssor, the supreme court has held, and I have rendered an opinion of date 
April 29, 1911. bJ.Serl on the said court derision; that county commissioners 
cannot receive the per r!if'm mentioned in section 5fi97 General Code, in addition 
to salaries mentioned in s<rtion 3(101 of the General Code; and also that the 
county auditor cannot receive per diem provided in said sec-tion 5597 in addition 
to the salary mentioned in said section 299fi of the General Code, for the reason 
that the salary of the auditor provided in section 2996 of the General Code, and 
the salary of the ('Ommissioners provider! in section 300.1 of the General Code, 
shall be in full payment for all services that such rPspe~tive county officers shall 
perform. 

The two cases are on an P.Xa<'t par in reference to the above inquiry in regard 
•o the prosecuting attorneys, and thP same reasoning applicable to the county 
commissioners and county auditors with respe<'t to drawing pzr diem compen
sation as members of thP. county equalization hoard as applies to prosecuting 
attorneys in enforcing the provisions of section 2921 of the General Code, for 
the reason that the enforcement of the said lattE'r se~tion comes within the 
official duties and requirPments of the prose<'uting attorney. Therefore, because 
of the foregoing reasons, I <'annot concur in the opinion of my predecessor of 
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date :\lay 11, 1910, but on the contrary, I am firmly of the opinion that the 
prosecuting attorneys of the various counties are only entitl~d to the compen
sation provided for in section 3003 of the General Code, and are not legally 
rntitled to the compensation provifled in section 2923 of the General Code. 

\Tery truly yours, 

B 248. 

TDWTHY S. HOGAX, 

Attorney General. 

COUNTY PROSECUTOR-NO FEES FOR COLLECTING FINES AFTER TERM 
HAS EXPIRED AND AFTER SECTION 1298 R. S. WAS REPEALED. 
A county prosecutor, who prosecutca certain riolat·ions of the liquor laws 

before the act of April 14, 1906, which repealecl section 1298 R. S., which pro
viclecl fo1· certain fees to prosecuting attorney for the collection of such fines, 
cnnnot step in after the passage of the 1·epealing act aforesaicl, ana a{te1· his 
tr:nn as 1n·osecuto1· has e.rpired and cy then collecting the fines receive the com
pensation 1n·ovirled tor in the act 1chich was repcalerl. 

f:ou;~un.:,;, Onw, :\'lay 10, 1911. 

Bnrean of Inspection and Supervision of Public Offices, DetJartment of Auditor of 
State, Columbus. Ohio. 

GE:\"TLE~II'": -I beg to aclmowlenge receipt of your letter· of February 15th, 
submitting for my opinion thereon the following questions: 

"Some years ago, certain parties in Knox county, Ohio, were 
prosecuted for violation of the liquor laws and certain fines were 
assessed by the court, but the cases were carried to a higher court which 
affirmed the commor{ pl€'as. The fines were then collected and the 
ex-prosecuting attorney (who was in office at the time the suits were 
instituted and prosecute!! the cases) rlrew a certain amount of fees for 
Ute collection of the said fines and costs under section 1298. A state 
examiner of this rlepartment is now making an audit of the financial 
affairs of Knox county anrl we desire your advice as to what finding 
should be made in this case." 

The papers which you submit, and whkh I return herewith, show that the 
collections in question and the allowances of the commissioners were all made 
subsequently to April 14, 1906, the date when the repeal of section 1298 Revised 
Statutes, in its original form, by the prosecuting- attorneys' salary act, so called, 
9S 0. L. 161, became effective. Said original section 1298 Revised Statutes, 
provided as follows: 

"Tn addition to his salary the prosecuting attorney is entitled to 
ten per cent on all moneys "ollectecl on fines, forfeited recognizances 
and costs in eriminal causes, provided that such commission shall not 
in any one cas'l exceerl one hundred dollars." 

From your statement of facts and from the papers submitted, it appears that 
a cPrtain prosecuting attorney institut3fl certain prosecutions and secured con
victions in the lower court prior to the expiration of his term, and prior also 
to the repeal of section 1298 of the Revised Statutes, as above quoted; that these 
cases were carried to a higher court and there affirmed, but that before any 
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fines and costs therein were collected the term of the prosecuting attorney 
c:'!:pired and section 1298 was repealed; and that after the expiration of such 
term and the repE'al of the section in question, the former prosecuting attorney 
assumed to dir~ct the clerk of court to issue process for the collection of these 
fines, which said process was issued, the fines collected, and ten per cent. thereof 
paid by allowance of the county commissioners to such former prosecuting 
altorney. 

In my opinion, the allowancJ by the commissioners to the former prosecuting 
attorney was illegal, and the amount thereof may now be recovered from him 
for the use of the general fund of the county. 

This conclusion follows, it seems to me, both from a construction of original 
section 1298 and from tha fact that the same has been repealed. In the first 
place, the ten per cent. fee is not in the nature of payment for services rendered 
in prosecuting criminal causes; the amount of the fee is computed upon th8 
collection of money and is in the nature of compensation for such collection. 
Accordingly, even under Fection 1298, were it still in force at the time of the 
paym<:nt in question, an ex-prosecuting attorney, who had successfully prosecuted 
a criminal case, would not be entitled thereby to a per cent. of the fine and 
costs collected by hill successor. This has been the uniform ruling of this office 
under original section 1298. (Se2 Opinions of the Attorneys General of Ohio, 
volume 3, page 477.) 

The case is easily distinguishable from that of Thomas vs. Auditor, 6 0. S., 
113, cited by the former prosecuting attorney. In that case a statute provided 
that a county treasurer, in case taxEs remained unpaid until the 21st day of 
December of any year, should "forthwith demand payment of the amount of 

· such tax, and five per centum penalty thereon, which penalty shall be for the 
use of the treasurer." The court, pt>r J. R. Swan, J., held that, the penalty 
accrued and the right of the treasurer thereto attached upon demand as pro
vided in the section. It will be seen that the statutes involved in the two cases 
are quite dissimilar. 

In the case submitted by you, the ex-prosecuting attorney seems in part to 
have realized the necessity of his maldng the actual collection; for he issued 
precipes to th:? clerk of courts for process in aid of the collection of the fines 
and costs. It appears, therefore, that he actually did make the collections. This, 
however, does not alter the case. At the time he filed the precipes, he was not 
an officer of the county; he was performing services for the county as a•mere 
volunt:er, and such performance vested in him no right, either legal or moral, 
against the county, much less any right to compensation prescribed by law as 
pertaining to an office which he rlid not hold. 

In addition to the foregoing reasons, however, another and perhaps a 
~tronger one appears for establishing tha illegality of the allowance in question. 
At the time these collections we>re made no law authorized the payment of any 
percentage ther~on to the prosecuting attorney or to any person. As above 
pointed out, the right under the old statute to the percentage did no accrue 
nntil the colleetion was made. This must necessarily haV<! been so; for the 
amount upon which it was to be computed was not ascertainable until the money 
was actually paid into the county treasury. When, therefore, old section 1298 
was rep~aled, such repeal put an end to any right of any person to receive per
centages on fines and l'osts thereafter l'OIJected; anrl on this ground alone, the 
illegality of the payments in question is established. 

\'ery truly yours, 

1i .\. G. 

TUIOTHY 8. HOGA:<r, 

Attorney General. 
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251. 

BOARD OF REVIEW-APPOINT~lENT AND CO:\lPENSATION OF CLERK, 
WHO IS ALSO DEPUTY COUNTY AUDITOR-PAY:\IENT FROM COUNTY 
FEE FUND. 

When a clerk of the board of review is selected by the board and the scirne 
person is appointee!· deputy county auditor, his compei1sation being fixed at $3.00 
a day by the county auditor, and no further compensation fixed by the board, he 
can receive such compensation only as ileputy auditor and the same must be 
paid from the auditor's fee fund. 

May 11, 1911. 

Bureau of Inspection and Supervision of Public Offices, Ooltnnbus, Ohio. 
GE::'ITLE:IlEX :--I am in receipt of your favor of May 4th, in which you ask 

my opinionJ upon the following state of facts, to wit: 

"The city board of review of Wellston, upon its organization in 1910, 
appointed a clerk. 

"The county auditor is ex-efficio secretary of the city board of 
review and received $5.00 per day, which was properly paid into his fee 
fund. The clerk selected by the board was appointed at the same time 
a deputy county auditor, and the secretary's duties were rendered by the 
clerk selected . by the board and appointed deputy auditor by the 
county auditor. 'fhe said clerk was paid $3.00 per day for his services, 
the rate thereof being fixed by the m~d-itor. Should the compensation 
of said clerk have been paid from the auditor's fee fund or from the 
general fund ·of the county?" 

Section 5622 General Code provides: 

"The board of revie;v.' may employ a chief clerk, and appoint such 
other clerks, not exce<:Jding six, and such messengers, not exceeding six, 
as it may deem nec<:gsary, and fix their compensation, which shall be 
paid out of the .county treasury upon the order of said board, and the 
warrant of the county auditor. " * *" 

Section 5623 of the General Code provides: 

"The county auditor of a co~mty in which any of such municipal 
corporations are located f::hall be secr<:tary to such bo'ard, and in addition 
to his other duties provided by law, shall be present at each meeting 
of the board in person or 1Jy deputy. * * *" 

Section 2563 of the General Code provides that the county auditor may 
appoint one or more deputies to aid him in the performance of his duties. 

Section 2981 of the General Code provides: 

"Such officers (among which is the county auditor) may appoint 
and employ necessary deputies, assistants, clerl<s, bookkeepers or other 
employes for their respective offices, fix their compensation and dis
charge them, and shall file with the county auditor certificates of such 
action. a a *" 
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Section 5622 'Supra authorizes the boarrl of review on appointing a person 
as clerk thereof to fix hi'S compensation, which shall be paid out of the county 
trPasury upon order of said board and the warrant of the county auditor. 

In the case in question, the board did not fix any compensation of the clerk, 
and not having so fixed it, the clerk is not entitled to any as such clerk. 

Section 2981 supra authorizes the county auditor to appoint the necessary 
deputies and fix their compensation. 

In the case in question, the auditor did so appoint such deputy auditor and 
fix his compensation. The only compensation, therefore, that was received by 
the party in question was compensation as deputy auditor, and his salary should 
have been paid from thP auditor's fee fund and not out of the general fund of 
the county. 

Yonrs truly, 

c 251. 

TI:IfOTHY S. HOGAX, 

Attorney General. 

COUNTY AUDITOR-NO FEES FOR INDEXING CO:\I:MISSIONER'S JOURNAL 
UNDER THE G. C.-STATUTORY CONSTRUCTION-REVISION AND 
CODIFICATION. 

When general statutes on a particular subject are revised and codified and 
it is clear f1"0m the words that a clwnge in substance was intenrled, the changer! 
fonn must be allowed to govern. 

Since, therefore, in the codified sections, provision for compensation to the 
county auditor tor inde:ring the commissioners· journal is omitted, none can 
/Je allou:erl tor that purpose. 

Personal compensation to that official is further preclurled by the sections 
1Jroviiling for the rlispensement uf fees to r.ounty officials. 

May 12, 1911. 

Bureau of Inspection anrl Supervision ·of Public Offices, Columbus, Ohio. 
G~:xTLE)JI·:x :-In your favor of recent date you submit to me the following 

inquiry: 

"Before the adoption of the General Code, section 850 R. S. author
ized the payment of com}JE>nsation to the county auditor for indexing 
the commissioners' journal. Said section is now 2406 of the General 
Code. The codifiers omitted that part of the section relating to the 
compensation of the county auditor for indexing. 

"Can county auditorH now be legally paid any compensation for 
indexing the commissioners' journal'?" 

Prior to the enactm(nt of the Gen{'ral Code, section 850 Revised Statutes, 
provided as follows: 

"The clerk 'Shall l{eep a full and pomplcte record of the proceedings 
of the board, and a general index th{'r{'of, in a suitable book provided 
for that purpose, entering every motion with the name of the person 
making the same on the record, anrl he shall call and record the yeas 
and nays on every motion which involves the levying of taxes or the 
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appropriation or payment of. money; he shall state fully and clearly in 
the record any question relaring to the power and duties of the board 
which is raised for its consideration by any person having an interest 
therein, together with the decision upon the same, and shall call and 
record the yeas and nays by which said decision was arrived at; and 
shall record, when requested by the parties interested in the proceedings, 
or by their counsel, any legal propositions decided by the board, together 
with the decisions thereon and the votes by which the decision was 
reached; and if either party, in person or by counsel, except to said 
decision, the clerk of the board shall record such exceptions in con· 
nection with the record of the decision. Immediately upon the opening 
of each day's session of the board, the complete records of the pro
ceedings of the session of the previous day shall be read by the clerk 
and, if the same be found C()rrect, approved and signed by the commis· 
sioners. The record book of the board of county commissioners shall 
be kept, when the board is not in session, in the auditor's office, and 
open to public inspection at all proper times; it shall be duly certified 
by the president and clerk, and shall be received as evidence in every 
court in the state; and in com1ties where no index has been made of 
such record, the com·m.issioners thereof are hereby mdhorized. to cause 
an index to be made of such past records for such period of time sub· 
sequent to the first clay of January A .. D. 1880, as the juclgment of the 
county commissioners may (letermine; and the clerk shall receive tor 
indexing, provided for in t>tis section, such compensation as is provided 
for like services in other cases." 

Section 2406 General Code provid•:s as follows: 

"The clerk shall l{eep a full record of the proceedings of the board, 
and a general index thereof, in a suitable book provided for that 
purpml?, entering each motion with the name of the person making it 
on the record. He shall call· and record the yeas and nays on each 
motion which involves the levying of taxes or the appropriation or 
payment of money. He shall state fully and clearly in the record any 
question r.: lating to the power and duties of the board which is raised 
for its consideration by any person having any interest therein, together 
with the decision thereon, and shall call and record the yeas and nays 
by which the deeision was made. 'Wh<n requested by a party interested 
in the proceedings, or by his counsel, he shall record any legal 
proposition decided by the bdard, the decision thereon and the votes by 
which the decision was reached. If either party, in person or by counsel, 
except to such decision, the clerk shall record the exceptions with the 
record of the decision." 

Section 2407 of the General Code provides: 

"Immediately upon the opening of each day's session of the board, 
the records of the proceedings of the session of the previous day shall 
be read b)'~ the clerk, and if correct, approved and signed by the com· 
missioners. When the board is not in s:ssion, the record book shall be 
kept in the auditor's office, and open at all proper times to public 
inspection. It shall be duly certified by the president and clerk, and 
shall be received as evidence in every court in the state." 
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Sections 2106 and 2407 purport to be a re-enactment of said section 8:>0 R. S., 
but it will IJe noted that the words in italics in section 850 R. S., as above 
set forth, were omitted in said si'ctions 2401; and 2407 General Code. 

The question is, therefore, whether such omitted words are to be read into 
the sections of the code which purport to f'Orlify said s:ction 850 R. S. 

Section 850 of the Revi£Pd Statutes was repealed on the adoption of the 
Code. (Se\) section 13767 sub-section 22). While it was not the intention of 
the codifying comm_ission to omit or repeal any substantive law, and such codifica· 
tion is not presumed to change the law, yPt when the general assembly repealed 
section 850 R. S. and adopted in the place thereof sections 2406 and 2407 General 
Cod.~, the law as it now stands must govern. 

The rule of law governing codification of statutes is clearly set forth in the 
opinion of Okey, J., in the case of Allen vs. Russell, 39 0. S. 337, as follows: 

"But where all the general statutes of the state or all on a particular 
subject, are revised and consolirlated, there is a strong presumption 
that the same construction which the statutes received, or, if their 
interpretation had been called for, would certainly have received, before 
revision and consolidation, should be applied to the enactment in its 
revision and consolidated form, although the language may have been 
changed. * * * Of course, if it is clear from the words that a change 
in substance was intended, the statvte must be enforced in accordance 
with its changed form." 

I am, therefore, of the opinion as the l1enerad Code omits that part of 
section 850, ,R. S., relating to the compensation of county auditor for indexing, 
that such auditor cannot now be legally paid any compensation for commis· 
sioners' journal. 

Furthermore, section 2977, General Code, provides: 

"All the fees, costs, perrentages, penalties, allowances and other 
perquisites collected or received by law as compensation for services by 
a county auditor, * * * shall be so received and collected for the 
sole use of the treasury of the county in which they are elected, and 
shall be held as public mon:ys belonging to such county and accounted 
for and paid over as such as hereinafter provided." 

Section 2989 provides as followR: 

"After deduc.ting from the proper fee fund the compensation of all 
deputies, assistants, clzrl\s. bookkeepers and other employes, as fixed 
and authorized herein. each county officer herein named shall receive 
from the balance therPin the annual salary hereinafter provided, payable 
monthly upon warrant of the county auditor." 

Section 2990 fixes th~ fees of the rounty auditor in the various counties in 
acC'ordanf'e with the population of Paf'h of Raid countie~. 

If th~ county auditor coul•l ha,·e receivt>rl thP com1lcnsation for indexing 
the commissioners' journal he would unclPr sel!tion 2997 supra tave been required 
to pay it into the auditor's fep fund, and would have received under section 2990, 
General Code, only the salary specified therein. Con~equently under nq circum-
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stances could the county auditor have received any compens<~,tion personally for 
indExing the said journal. 

Very truly_ yours, 

260. 

TDIOTIIY S. HOGAN, 

Attorney General. 

ASSISTANTS TO CITY SOLICITOR ENGAGED BY CHAMBER OF COMMERCE 
-CANNOT BE COMPENSATED BY CITY-MORAL OBLIGATION-SEMI· 
ANNUAL APPROPRIATION ORDINANCE. 

When a chamber of commerce entploys legal talent to assist the city 
solicitor in a matter of city bttsiness, and later refuses to pay for the services, 
the city cannot by a special ordinance anthorize the payment of the bill. 

lVhere there is no legal moral obligation a council cannot expend. the funcls 
of the corporation {o1· matters not provided for in the semi-annual appropria
tion ordinance. A special appropriation passed. at another time is invalid. 

A moral obligation does not exist in law unless there has been a legal obliga
tion, which, because of the operation of some rule of law, has become barred or 
othenvies inoperative or without full satisfaction or discharge. 

CoLUMBus, Onro, May 24, 1911. 

Bureau of Inspection and Sttpen•ision of Public Offices, Department of Auditor of 
State, Golumbtts, 01/io. 

GE:"TT.IDIEX :-I beg to acknowledge receipt of your Jetter of March 9th, 
requesting my opinion upon the following question; 

"The proper officers of a city were enjoined from entering into a 
contract for certain improvements. The chamber of commerce of the 
city employed counsel to assist the city solicitor. The contractor to 
whom the contract' had been let also employed counsel who assisted 
the city solicitor. 

"'The lawyers employed hy the chamber of comm'lrce failed to 
receive their compensati0n from their employers,- and sought payment 
from the city. The council of the city on January 6, J 911, after the 
employment of the services which arc conceded to be of value to the 
city, and in a special ordinance--not in the semi-annual appropriation 
ordinance-authorized the payment of the bill of said lawyers, and 
appropriated the sum of $300 from the general fund of the city for that 
purpose. 

'"fhe city auditor refuses to pay the bill, and requests an opinion 
as to the legality of the same. 

In my opinion, the appropriation of council was illegal for two reasons. In 
the first place, it was not included as an item in the semi-annual appropriation 
ordinance. The authority of council to malce appropriations is limited to two 
semi-annual ordinances, and this department has repeatedly held that a special 
appropriation passed at another time is invalid. 

The ordinance is invalid further, because the attorneys for whom the appro
pi·iation was made h'ad no claim against the city at the time of the passage of 
the appropriation ordinance. The attorneys in question were not officers of the 
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dty, nor did they at any time have any contraC'tual relations with the city. They 
performed the services aH mere volunte'lrs, and while the services were beneficial 
to thP city, they are on that account not entitleo to payment. Nor is there a 
moral obligation on the part of the r.ity toward the beneficiaries of the appro
priation. In a recent opinion addressed to your department in the matter of the 
office rent ol' the city solicitor of Coshocton, I attempted to define a moral 
obligation. At the risk of repetition, pE>rmit me to state that a moral obligation 
in law does not exist unle~s there has been a legal obligation which, bzcause 
of the operation of some rule of law, has become barred or otherwise inoperative 
without full satisfaction and discharge. In this case there never was any legal 
obligation. 

Yours very truly, 

c 260. 

TniOTIIY S. HOGAX, 

Attorney General. 

COUNTY PROSECUTOR--LEGAL ADVISER OF CO"L'NTY INFIRMARY 
DIRECTORS-NOT Er\TITLED TO EXTRA CO:\IPENSATION FOR SUCH 
SERVIC:E:S-RE:\10VAL OF GUARDIAN OF INMATE. 

It is a part of the pmsecuting attorneu's official duties to act as legal adviser 
for the county infirmary directors. He is not entitled, therefore, to a fee of 
$35.00 in addition to his salary tor removing a guardian of an inmate of the 
infirmary, an(l collectin.o monP.ys rluc said inmate from the said guardian. 

CoLu~mes, OHIO, ::.\fay 29, 1911. 

Subject: A prosecuting attornE'y is not entitled to extra compensation for 
collecting for the board of infirmary directors the pension of an inmate 
of the county infirmary. 

Department of A wlitor of State, Bureau of Inspection and Supervision of Public 
Offir:es, Colvmnus, 07•io. 

GEXTLE~rEx :-In reply to your letter of February 9th, 1911, wherein you 
furnishecl this departmrnt with a lPttE'r from Harry P. Black, prosecuting 
attorney of Seneca county, presenting- certain facts and asked this department 
for a written opinion upon the (JIH'stion therein contained and which is as 
follows. "Viz: 

"The prosecuting attornE'y of Seneca county, Ohio, Harry P. Black, 
filed a motion in the prohatE' ·~ourt of said county to remove Charles 
Deppen, as guardian of Dc>lilah Six, a pensioner of the United States 
by reason of being a widow of a soldier, and an inmate of the infirmary 
of said county. because of the fact that as such guardian, said Deppen, 
collected the pension of said Delilah Six and failed to account to the 
lJoard of directors of the ('Onnty infirmary. Deppen was removed, and 
snit instituter) against Depp!'n's bond, the money was collected and 
paid to the infirmary oirw~tors by th!' prosecuting attorney, less thirty
fly,. dollars ( $35.00 J, a Ire cbarp;erl for saicl services by prosecuting 
attorney. Is 'HH'h ch:uge legal anrl is ~aid prm;ecuting attorney entitled 
to n•iain the said fee?" 
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Beg to advise that it is m'ade the duty of tlie prosecuting attorney to 
represent the board of infirmary directors. and assuming that the board of 
infirmary directors were entitled to the money due Delilah Six, from her 
guardian, Charles Deppen, for her maintenance, it was the duty of Harry P. 
Black, prosecuting attorney, to collect the money und pay it over to the board 
of infirmary directors without deducting a fee for his services. 

"The prosecuting attorney shall be the legal adviser of the county 
commissioners and all other county offiP-ers and county board, and 
any of them may reqnire of him written opinions or instructions in 
matters connected with their official duties. He shall prosecute and 
dl'!fend all suits and actions which any such officer or board may direct 
or to which it is a party, and no rounty officer may employ other 
counsel or attorney at the expense of the county, except as provided 
in section twenty-four hundred and twelve. He shall be the legal 
adviser for all towuship officers, and no such officer may employ other 
counsel or attorney except on the order of the township tmstees 

• duly entered upon their journal, in which the compensation to be paid 
for such legal services sh'all be fixed. Such compensation shall be 
paid from the township fnnd. (R. S., Sec. 1274). 

General Code, Sec.· 2917. 

The prosecuting attorney is the le~al adviser of the board of directors of 
the county infirmary, and he shall prosecute all suits which such board may 
direct, connected with their official duties, and for such serviCe is not entitled 
to extra compensation. 

Therefor!', this charge of thirty-fiye dollars ($35.00) is not authorized and 
the same should be refunded. 

' Respectfully, 
TDWTHY S. HOGAX, 

Attorney General. 
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A :!ul. 

BOARD OF TRCSTEES OF A L'XIOX CE:C.IETRRY-PAY:\IEXT TO :C.IE:C.IBER 
FOR Al!DITIXG BOOKS-VACAXCY-ELRCTIOX OF SL'CCESSOR
ELECTION AXD POWERS OF CLERK-EXPEXSES OF SUPERIN
TEXDENT IX ATTENDING STATE ASSOCIATION :\IEETING. 

Trustees of a u;zion cemetery hold office until a successor is elected and 
qualified. 

By 'L'irtue of section R, G. C., in elective offices no va1•ancy occurs because 
of failure to elect a successor at the regular time. and incumbents holcl their 
offices until their successors are duly elected and qualified, unless special pro
vision appears to the contrary. 

'l'i:e trustees of a union cemetr~ry cannot elect a secretary and invest him 
with authority to collect and cli.~burse money on his individual checks, as this 
is specifically made the d11ty of the managing trustee. 

An expenditure of $400, givnz to a member of sairl board for auditing the 
books of the boanl is illegal. 

As there is no dut11 imposed upon the superintenclent of the cemetery to 
attend the meetings of tile state association of cemetery superintendents, and no 
authorization for the payment of expenses incurred thereby, such expenses may 
not be paid by the board. 

:\lay 31, "1911. 

Bureau of Inspectio11 and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ollio. 

GEXTLE~IEX :--In reply to your letter of March 21, 1911, in which you as!\ 
this department for an opinion on the following questions, viz: 

"1. In the audit of a union cemetery owned by a city and adjacent 
township, we find that there lias ueen no election of trustees since 1905. 
Is ther~ a vacancy in said oftkE's, and should the same te filled by the 
council and trustees of- the township as provided by law, or does the 
old hoard continue in office until the election and qualification of their 
sucessors? 

"2. :\lay said tn1slees elect a secretary otha than a member of 
the board and invest him with the authority to collect the revenue and 
disburse same upon his individual check? 

"3. A member of the hoard of trustees was paid $400.00 for auditing 
the books of the c~metery. Is surh payment legal? 

"4. Are the personal expPnses of the superintendent of the cem
etery, incurred in attending the mE>etings of the state association of 
cemetery superintendents, a legal charge upon the cemetery funds?" 

In answer to your first question, bE'g to adYise that there is no vacancy on 
such board of trustees of a union cemetery, by reason of the facts set forth in 
your query. 

The trustees of a union cemet· ry are elective and not appointive officers: 

"'Vhen such borlies are united for eemetery purposes, or where a 
municival corporation and a precinct in which it is located have united 
in establishing a joint e: metery, thrPe ePmetery trustees s~all be chosen 
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for a term of two years by the electors residing within the limits of 
the territory comprising the joint cemetery district, at the time and 
places provided by law for the election of corporation and township 
officers. and the terms of office of such cemetery trustees shall com
mence on the first Monday of January next after t.heir election. 
Vacancies in the board shall be filled by council of the corporation or 
corporations, and the trustees of the township in joint session· convened 
for that purpose. (R. S. sec. 2533.)" 

General Code, section 4184. 

In elective offices, such as the trustees of a union cemetery, where no special 
provision is made by law, no vacancy occurs because of failure to elect their 
successors, but only by death, resignation, disability or removal, and they should 
hold their offices until their successors are duly elected and qualified, by virtue 
of section 8, General Code. 

"A person holding an office of public trust shall continue therein 
until his successor is elected or appointed and qualified, unless .otherwise 
provided in the constitution or laws." 

General Code, section 8. 

The supreme' court decided this question in the case of State vs. 'Wright, in 
construing what is now section 4294, General Code. In passing on a "quo war
ranto" to oust a mayor under a statute providing for a term of two years or 
pntil his successor be elected and qualified. Section 8 of General Code (supra) 
is construed with section 4184, General Code (supra), and this case is decisive 
on the point under consideration. 

"A mayor of a municipal corporation, who has been regularly elected 
to the office, is entitled to S(;rve until his successor is qualified; and 
while he continues to so serve on account of a failure to elect his 
successor, there is no vacancy in the office, nor is the council authorized 
to make an appointment thereto." 

56 Ohio state, 540. 

In answer to your second inquiry, will advise that when the duly elected 
and qualified trustees of a union cemetery organize, the president, secretary and 
managing trustee should be members of said board, and the board cannot elect 
a secretary and inVEst him with authority to collect and disburse money on his 
individual checks, .as this is made the positive duty of the managing trustee, 
who is specifically required to be a trustee, and especially enjoined not to expend 
any of the funds except on order of the board. 

"The board of trustees, when chos<n as provided in the preceding 
section, shall organize by electing a president, a secretary and a man· 
aging trustee, the latter of whom shall receive. and hold all moneys 
coming into the hands of the board. 

"Before entering upon the discharge of his duties, the managing 
trustee shall giV'a bond, with sureties to be approved by th'e president 
and secretary of such board of trustees payable to them as such officers 
in such sum as they determine, and conditioned for the faithful dis
charge of his duties and the ]laying over according to law upon the 
order of the board, of all moneys that may come into his hands by 
virtue of his office." 

Gener~l Code, section 4185. 
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In rletermining your thirrl query th£> authority for an expenditure of four 
llunrlred dollars to a mPmber of the boarrl of trustees of a union cemetery to 
audit the books of Raid ho.lrd if' not giYen, and such expenditure is not only 
excessive, but illegal. Section 4189 of the General Code referring to union 
cemeteries provides: 

~'The cemetery so owned in common, shall be unrler the control and 
management of th£> trustees, anrl their authority over it and their duties 
in relation thereto, shall he the Rame as where the cemetery is the 
E'xclusive property of a single corporation." 

General Code, section 4189. 

While section 4178 of the General Code referring to cemeteries of villages, 
and being the section referred to in section 4189 (supra), in part provides, 

"The board of cemetery trustees shall have the powers and per
form the duties prescribed in this chapter for the director of public 
safety. * * *" 

General Code, section 4189. 

While section 4170 of the General Code referring to cemeteries, defining the 
duties of the director of publie service is applicable to section 4189 of the Gen
eral Code (supra), by construing with section 4178 of the General Code (supra), 
and provides as follows: 

"The director shall appoint a clerk and keep accurate minutes of 
all his proceedings and report quarterly to the council all the moneys 
received and directed hy him in the management and control of the 
cemetery." 

General Code, section 4170. 

It is the duty, therefore, of the board of trustees of a union cemetery to 
keep accurate bool's of their proceedings, and they have no power other than 
those expressly granted by law. The trustzes of union cemeteries are public 
officers of the municipality or township anfl are elected by the people, and cannot 
employ one of their number for extra pay to do any necessary work. 

The same question was presented to Norris, J., in the case of Findlay vs. 
Parker, 17 Ohio Circuit Court Reports 294, where he held that trust€es of gas 
works were public officers, and his reasoning in this case is applicable and 
reaches the samE' conclusion to the hypothesis presented in this your third ques
tion, where he uses this language: 

"These trm;tees of the gas works are public officers; they are elected 
by the people, they (Jualify, they take the oath of office and give an 
official and are entitl£>d to the nnoluments of the office, and without any 
of this, the nature of their duties makes them officers of the corporation 
and make more applicable to them than any other officers of the 
municipality the&:; sections of the ~tatute which look to the honest 
administration of every department of the municipal government." 

And on page 301 says: 

"And an officPJ' of a munieipal cor]loration who has retired from 
the office to which he has been eleeterl or appointed may not be inter-
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ested either directly or indirectly in any work or service for said 
corporation until after the expiration of one year after his retirement 
from office." 

The duties of the board of trustees of union cemeteries being defined by law 
as above set forth, no memba of such board has the right to receive any com· 
pensation for any work or labor except such as is paid to every member of the 
boarcl by virtue of the public office which they hold. 

In answer to your fourth question. the superintendent of a cemetery is not 
required by law to attend the meetings of the state association of cemetery 
superintendents, and no authority is granted by statute which permits him to 
charge his person'al expenses in attencling such state association meeting to the 
cemetery funds, the rule being that wh€re the authority is not granted by 
statute or where the officer is not required hy statute to perform a duty no implied 
authority exists for him to make a charge either for his ssrvices or his expense 
against a public fund. 

Very respectfully, 

A 262. 

Tll\IOTHY S. HOGAN, 

Attorney General. 

~WHARFAGE RATES-COUNCTL TO FIX IN MUNICIPAL CORPORATION
LEGISLATIVE POWER-DIRECTOR OF SERVICE. 

The matter ·of fixing wharfage rates for landing of steamboats is a legisla
tive power and under sections 3640, G. G., and 4211, G. G., belongs to the council 
and not to the director of service. 

CoLu~mus, Onio, June 1, 1911. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GEXTLE;\IEx:~Under date of April 11th you ask my opinion upon the follow

ing question: 

"What is the proper authority of a city to fix wharfage rates for 
landing of steamboats at munici]t[ll wharves, the council or the director.., 
of service?" 

Section 3616, General Code, provides: 

"All municipal corporations :.,hall have the general powers men
tioned in this chapter, and council may provide by' ordinance or 
resolution for the exercise and enforcement of them." 

In the sam3 chapter as section 3616, General Code supra, is found section 
3640 of the General Code; which provides: 

"To regulate public landings, public wharves, public docks, public 
piers and public basins, and to fix the rates of landing, wharfage, 
dockage and the use thereof." 

Section 4211, Genzral Code, provides in part: 

"The powers of council shall be legislative only, and it shall perform 
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no administrative duties whatever and it shall neither appoint nor con
firm any Officer or employe in the city government EXCept those Of itS 
own body, except as is otherwise provided in this title." 

Section 4324 of the General Code provides in part as follows: 

"The director of public s:rvice shall manage and supervise all 
public works and undertakings of the city, except as otherwise pro
vided by law, and shall havP. all powers and perform all duties conferred 
upon him by law." 
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From an examination of the above sections it will be s:en that the council 
of a city is vested with legislative power only, and that the director of public 
works is vested with administrative !JOwcr over municipal wharves. 

The question, thaefore, is whether the fixing of wharfage rates for landing 
or steamboats at municipal wharves is the exercise of a legislative or adminis
trative power. 

It is my opinion that such power is legislative, and that if it is desired to 
fix such ·wharfage rates council is the proper authority so to d9. 

Very truly yours, 

264. 

TDWTHY S. HOGAX, 

Attorney General. 

FINDINGS OF EXA~HNERS AND INSPECTORS OF THE BUREAU OF 
INSPECTION AND SUPERVISION OF PUBLIC OFFICES-COMPROMISES 
OF CLAIMS BY COUNTY COMMISSIONERS-STATUTORY REQUIRE
:\'IENTS. 

Compromises macle by county comm.1sswners prior to the act of May 10, 
191 (J ( lv 1 U. J,., ~S:l), by virtue of 2-116, G. C .. with respect to claims in favor of 
the county as disclosed by the examinations of the bureau of inspection ancl 
.mpen•ision of 1n1lllic offices are valid if (a) none of the commissioners are per
sonally interested. (b) A statement of the facts in the case and the r·easons 
for the release are entenl upon the jour·nal, ancl (c) the power is honestly exer
cised an<l tlla officials act free from 8cmblance of fraud or 111 istalce. 

Cou~;-.un:,;, Onm, June 2, 1911. 

Bureau of Inspection anrl 8upenJisiOl1 of">Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

Gt::'\TLE~IE:'\:-1 beg to acknowledge receipt of your letter of :\lay Gth, 
enclosing two transcripts from the journal of the count:r- commissioners of Jack
son county, and requesting my advice as to the duty of the bureau of inspection 
and supervision of public offices in the premises. 

The first of these transcripts, in point of time, is that of the session of 
.January 4, 1909, volume 9, page 139, which is in part as follows: 

"'.VHEREAS, on the 4th day of April, l!lO:l, W. J. Shumate, auditor of 
Jackson county, Ohio, pres~ntefl to the board of county commissioners 
a bill for fees due under the provisions of section 1070 (95 0. L., page 
488) for the year ending October 19th. 1903, and 
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"WHEREAS, said bill was then and there approved by A. E. Jacobs, 
prosecuting attorney of said county and was thought to be a true bill 
legal debt of the said county and properly due the said W. J. Shumate 
and was on the 6th day of April, 1903. duly allowed by the board of 
county commissioners and paid to the said W. J. Shumate, and 

"WHEREAS, said section 1070 (95 0. L., page 575) was repealed and 
some contention has now arisen as to whether saia bill was due and a 
legal charge against the said Jaekson county, and 

"'VII~REAS, the said W. J. Shumate has agreed and does hereby 
agree to pay 'to the said Jackson county, in full settlement of said 
claim and as an adjustment under the provisions of section 855 of the 
R. S. of Ohio, the sum of ten and no hundredths ( $10.00) dollars, the 

, same is hereby accepted as in full settlement by said .Jackson county." 

Another abstract from the Commissioners' Journal Nu. 4, page 80, shows 
that the amount of compensation under section 1070, R. S., paid to ,V. J. Shumate 
on April 6th, 1903, was $300.00. 

The second of the two transcripts referred to in your letter is in part as 
follows: 

"'VHEREAS, by the findings of L. C. Tattmon, state examiner of 
county offices of date Dec. lst, 1!J08, ,V .. J. Shumate, as county auditor, 
is found to have drawn from the county treasury the following amount, 
to wit: 

Turnpike record ........................................ $197 71 
Recording journal. .................................... : 45 00 
Appraising railroad. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28 40 

$271 11 

"Anrl where as there is some controversy and question as to the 
legality of such drawing said amounts, and 

"WHEREAS. there is due the said ''~-"· .J. Shumate the sum of $166.40 
for record work not charged on county road record, and 

"WHEREAS, the said VI'. J. Shumate bas tendered the county the 
sum of $76.31 in full settlement of said controversy, and 

"'VnEREAS, it is the opinion of this board of commissioners that 
there is som:e question as to the recovery of said amounts and that the 
same will cause the county great expense for litigation with perhaps 
failure of collection, and that the acceptance of said proposition is and 
will be for the best interests of the county; it was moved by H. D. 
West, seconded by R. D. Thomas, that the above proposition of settle
ment of said W. J. Shumate be and the same is hereby accepted in full 
settlement of said claim." 

(From Commissioners' Journal, September 20, 1909, vol. 10, p. 17.) 

By computation it will be ascertained that the difference between the tender 
of W . .r. Shumate, referred to in the last paragraph above quoted, and the amount 
of the finding against him is the sum of $28.40 which, it will be observed, is 
the amount of the finding against him for "appraising railroad." 

Prior to the amendment of section 286 of the General Code by the act of 
May 10, 1910 (101 0. L., 382), there was no special restriction upon the power 
of the county commissioners to compromise claims in favor of and against the 
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tounty disclosed by the examination of thP inspectors and examiners of· the 
lmreau of inspection and supervision of public offices. This power to corn
promise was derived from section 8:J:J, R. S., now section 2416, General Code. 
Said section 855, in force at the time of the alleged settlements described in the 
transcripts, above quoted, provided as follows: 

"The board shall have power to compromise for or release in whole 
or in part any debt, judgment, finding or amercement due the county 
and for the use thereof, excPpt in cases where it or either of its mem· 
bers is personally interested; and when the commissioners compound 
for the release in whole or in part any debt, judgment, finding or 
amercement it shall enter upon their journal a statement of the facts 
in the case and the reasons that governed them in making such release 
~r composition." 

~he power conferred by this section has been defined as "plenary" in re 
. McAdams, 21 0. C. C., 450. Indeed, the language used would seem to justify 

such a definition. It will be noted that the board was expressly given power to 
release the whole claim. The only limitations upon the plenary power of the 
board were those apparent upon the face of the statute, to wit, that the claim 
must be due the county for its use, that none of the commissioners must be. 
personally interested and that a statement of the facts in the case and the 
reasons for the release be entered upon the journal, together with that limita· 
tion which applies to the acts of an· officers having discretionary power-that 
the power shall be honestly exercised and the official act free from fraud or 
rnistal{e. 

So far as the records above quoted show, the claims compromised by the 
county commissioners, as therein described, were due the county and for its use. 

The compensation of the county auditor under section 1070, R. S., as amended 
DG 0. L., 488, and later repealed would, if lawfully drawn -at all, have been 
drawn from the general revenue fund of the county, and the claim of the county 
againsL Lhe auditor was in favor of that fund. In lil\e manner the fees drawn 
by the auditor as referred to in the second of the above quoted transcripts were 
drawn from the general revenue funds of the county and the claims in each 
case existed in favor of said fund. 

The record does not show that any person other than the auditor himself 
had any interest in the claims. The record shows that the board of commis
sioners has in each case attempted at least to enter upon its journal a state
ment of the facts and the reasons for the respective releases and compositions 
made by it. 

'Vith regard to the second settlement above described, I think there c.an 
l.Je no doubt as to the sufficiency of the reason set forth as a compliance with 
section 855. It is recited, "there is some question as to the recovery of said 
amounts and that the same will cause the county great expense for litigation 
with perhaps failure of collection, and that the acceptance of the proposition is 
and will be for the best interests of the county." 

This recital renders the action of the commif'sioners, with respect to the 
findings described in the entry in whirh it appears, lawful and binding upon the 
county in the absenc? of fraud. 

The case is not so clear in respert to the first entry above quoted. The 
statement of facts in the case is fully set forth in said entry, but there dazs not 
fPem to be any reason alleged in the entry for the release and composition made 
therel.Jy. Furthermore, the peeuliar facts apparent upon the fac~ of this entry 
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tend to negative the existence of any valid reasons for making the compromise 
m question and raises some inference of fraud. 

My conclusions with respect to the question submitted are in brief as follows: 
1. The compromise of January 4, 1909, was, in my judgment, illegal because 

the commissioners did not enter upon tbeir journal a stat:ment of the reasons 
for making a release or composition of the county auditor's claim against: him, 
and for the further reason that there would seem to be JSome evidence of 
fraudulent action on the part of the commissioners. 

2. With respect to the entry of Sept~mber 20, 1909, I beg to state that in 
my judgment the same is legal on its face and sufficient to constitute a binding 
release of the claim of the county aga.in:>t the county auditor therein described, 
unless it can be shown that the whole transaction was tainted with fraud. 
There is no evidence on the face of the r<:cord tending to show such fraud. The 
mere fact that the amount released coincides with the item of compensation for 
appraising railroads is not material in view of the fact that in any event the 
commissioners had authority to release entire claims. 

I trust that the foregoing will enable your department to determine its 
policy in the premises. 

Yours very truly, 

267. 

TIMOTHY S. HOGAN, 

Attorney General. 

CITY SCHOOL DISTRICT-RIGHT TO PAY FOR PUBLICATION OF 
RECEIPTS AND EXPENDITURES IN A NEWSPAPER-LIABILITY OF 
PARTIES. 

A city school district is not authori.zed to pay for publication in a newspaper 
ot a statement of receipts ana expenditures for the year. 

When such action is per{orme<l. 
1. The newspaper cannot be held, as the payment was voluntary. 
2. Tlle members of the board of eflucation who votea for the move are guilty 

of a misfeasance ana are subject 1mrler tlle terms of 286, G. a.,' to civil action 
by the proper legal officer for a recovery. 

3. The presiaent, clerk anfl t1·easurer, acting in goocl faith, in their 
1·espective capacities perform ell 'merely ministerial acts ancL are therefore not 
liable. 

Cor.u)lBUS, Orrw, June 9, 1911. 

.Bw·em~ of Inspection ana Supervision of Public Offices, Columbus, Ohio. 
GE:XTLDlE:X :-I beg to acknowledge receipt of your favor of June 1st, 

wherein yon state as follows: 

"A city board of education published a detailed statement of receipts 
and expenditures for the year in a newspaper, paying the newspaper 
the sum of $94.45 for such pnbllcation. What finding should be made 
hy this department? Can recovery be had of the paper which published 
the report? If not, is the board itself liable for the amount? (See sec
tion 4776, G. C.)." 

Section 4776, General-Code. provides: 
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"E;ccept city districts, the beard of education of each district shall 
require the clerk of the bo:trd annually, ten days prior to the election, 
to prepare and post at thP place or places of holding such elections, or 
publish in some newspaper of general circulation in the district, an 
itemized statement of all money received and disbursed by the treasurer 
of the board within the school year next preceding." 

Section 2921 of the Gmeral Code provides in part: 

"Upon being- satisfied that funds of the county, or public moneys 
in tbe hands of the county treasurer or belonging to the county, * "' * 
have been misapplied, or that any such public moneys have be2n ipegally 
drawn, '' "' "' the prosecuting attorneys of the several counties of 
the state may apply, by civil action in the name of the state, to a court 
of competent jurisdiction, ,, * * to recover, for the use of the county 
all public moneys so misapplied or illegally drawn. * * *" 

Section 4752, General Code, as amended 101 0. L., 316, provides in part as 
follows: 

"A majority of the members of a board of education shall con
stitute a quorum for the transaction of business. Upon a motion 
* "' * to pay any debt or claim * " * , the clerk of the board 
shall publicly call the roll of the members composing the board and 
enter on the record the names of those voting 'aye' and tbe names of 
those voting 'no.' If a majority of all the members of the board vote 
aye, the president shall declare the motion carried." 

Section 284, General Code, as amended 101 0. L., 384, reads in part as 
follows: 

''The chief inspector and supervisor "' * " shall examine the 
condition of each public office, such examination of >:< * * school 
district offices to be made at least once in every two years." 

Section 286, General Code, as amended 101 0. L., 384, reads in part as 
follows: 

"A report of the examination shall be made in triplicate, one copy 
thereof filed in the office of tbe auditor of state, and one copy filed in 
the auditing department of the taxing district reported UlJOn, and one 
in the office of the legal officer of the taxing district or in the case of a 
village having no solicitor or le~al couns:;l, with the mayor thereof. If 
the report discloses malfeasance "' * " on the part of an officer or 
an employe, upon the receipt of such copy of said report it shall be the 
duty of the proper legal officer * * " to institute * o "' civil 
actions in behalf of the state or the political divisions thereof to which 
the right of action has accrued, and promptly prosecute the same to 
final determination to recover any "' .;, " public funds misappro
priated or to otherwise determine the rights of the parties in the 
premises.'' 

Section 4768, General Code, as amended 101 0. L., 264, provides in part as 
follows: 

18-A. G. 
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"No treasurer of a school district shall pay out any school money 
except on an order signe!f by the president or vice-president and counter
signed by the clerk of the board of education, and wb•m such school 
moneys have been deposited as provided by sections 7604-7608 inclusive, 
no money shall be withdrawn from any such depository, except upon an 
order signed by the treasurer and by the president or vice-president 
and countersigned by the clerk of the board of education." 

Section 4782 of the General Code provides as follows: 

"Whlen a depository has been provided for the school moneys of a 
district, as authorized by law, the board of education of the distri(Ct, by 
resolution adopted by a vote of a majority of its members, may dispense 
with a treasurer of the school moneys, belonging to such school district. 
In such case, the clerk of the board of education of a district shall per
form all the services, discharge all the duties and be subject to all the 
obligations required by law of the treMurer of such school districts." 

From a reading of section 4776 supra, it is clear that a city board of educa
tion is without authority to publish a detailed statement as set forth in your 
letter, and tliat consequently payment to the newspaper therefor is illegal. It 
was, however, a voluntary payment to such newspaper which in the absence of 
a.n enabling statute could not be recovered back unless such payment was made 
through fraud or mistake of fact. 

Printing Company vs. State, 68 0. S., 362. 

The only enabling act I can find in the law is section 2921 supra, which 
applies solely to the frauds of a county and not to school funds. 

I am, therefore, of the opinion that no recovery can be had from the news
paper in question. 

By virtue of section 4752 supra, it is the duty of the board of education 
to pass on tb!e payment of debts and claims, and I assume that the payment to 
the n~wspaper was made upon motion duly adopted by the board of education. 
Such payment being illegal, the members who voted for it were guilty of 
malfeasance in authorizing the p'ayment, and the money so paid out was misap
propriated under the provisions of section 286 supra. 

I am, therefore, of the opinion that the members of the board of education 
·who voted for the payment to the newspaper as set forth above should be held 
liable for the funds so misappropriated. 

From a reading of section 4768 supra and section 4782 supra, I am of opinion 
that the duties of the president, clerk alid treasurer, as therein set forth, are 
purely ministerial in character, and that they were not required, if acting in 
good faith, to inquire into the question of the legality of the motion passed by 
the board authorizing the payment to the. newspaper, but were f.ully protected 
in signing, countersigning and paying the order issued in pursuance of said 
motion. 

To sum up, therefore, I am of the opinion that: 

(a) The newspaper cannot be held. 
(b) That the members of the board of education who voted for 

the motion authorizing the payment for the publication can be held 
for malfeMance. 
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(c) That the president, clerk and treasurer, acting in good faith, 
were protected in 'ligning the order, and paying the claims by virtue of 
the motion passed brthe board of education, their act in the matter 
being purely ministerial. 

Very truly yours, 

C273. 

TnroTHY S. HooA:-o, 
Attorney General. 

275 

TEACHERS-INSTITUTE-POWERS OF BOARD OF EDUCATION TO PAY 
TRANSPORTATION OF TEACHERS. 

By viriue of the pou;er8 conferred in 7872, 0. 0., a board. of education may 
pay the transportation ana expenses of teachers in visiting schools of. other cities. 

Cor.u:~mus, Onw, June 20, 1911. 

Bureau of Inspection and Supervision of Public Offices, Department at Auclito1· of 
State, Columbus, Ohio. 

Q.,;:-;Tu·:~IE:\' :-I beg to acknowledge receipt of your communication of May 
12, 1911, in which you inquire as follows: 

"May a board of education, under section 7872, G. C., ))ay the trans
portation and expenses of teachers in visiting schools of other cities?" 

Section 7872, General Code, provides as follows: 

·'The expenses of such institute shall be paid from the city institute 
fund hereinbefore provided for. In addition tn this fund the board of 
education of any district annually may expend for the instruction of the 
teachers thereof, in an institute or in such other manner as it prescribes, 
a sum not to exceed five hundred dollars, to be paid from its contingent 
fund." 

You will note the reading of the above section in this, that it provides that 
in addition to the regular institute fund the board of education of any district 
annually may expend for the instruction of the teachers thereof in an institute 
or in such other manner as it prescribes, a sum not to exceed five hundred 
dollars, etc. 

By the authority vested in the r<spective boards of edJ.lcation of the state, 
as prescribed in the above section, I am of the opinion that a board of education 
may pay the transportation of teachers in visiting schools of other cities, pro
vided such visitation is for the instruction of the teachers. 

Very truly yours, 
TD10THY S. HOGAX, 

Attorney General. 
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C280. 

'rOWNSHIP HALL-POWERS OF 'l'OWNSHIP TRUSTEES TO PURCHASE OR 
ERECT-WHEN VOTE OF ELECTORS NECESSARY. 

If the township has sufficient unappropriatecl funds in the treasury the 
trustees, 1tpon the clerk's certi{iication of such tact, may purchase a site ancl 
erect a tov;nshi1l house at a cost not to exceecl two thousand. clollitrs. 

When the money is not on hand, however, ancl it is necessary to pleclge the 
crecl·it of the township for such purpose, the qltestion 11~1tst be S1tbmittecl to a 
11ote of the electors, as proviclecl by 3260, G. 0. 

June 27, 1911. 

Bureau of Inspection ancl Supervision of Public Offices, Department of Auclitor of 
State, Columbus, Ohio. 

GEXTLElllEX :-Beg to acknowledge receipt of your letter, in which you ask 
this department for a written opinion upon the following questions, viz: 

"Providing they have sufficient money, are township trustees author
ized to acquire a -site and erect a township hall without a vote of the 
people? 

"What restrictions, if ·any, are imposed upon township trustees in 
acquiring a site and in advertising for bids for the erection of a town
ship hall?" 

The first legislation upon this subject was passed by tha general assembly of 
Ohio, March 14th, 1853, in an act for the incorporation of townships, 51 Ohio 
Laws, 489, section 24, which is as follows: 

"The trustees of each and every township in this state, shall have 
power to determine on, and fix the place of holding elections within 
their townships, for which purpose they are hereby authorized to lease 
any house already erected, or contract for, on permanent lease, or other
wise, a site, and erect thereon a house for the purposes aforesaid." 

Section 24," 51 Ohio Laws, 489. 

This law was amended May 6th, 1869, 66 Ohio Laws, 1.20, which act provides: 

"That the trustees of any township in this state be and hereby 
are authorized to levy tax on all the taxable property of their township, 
not exceeding ten thousand dollars, to purchase a site and erect a town
ship house; and they are hereby authorizd to purchase said site and 
erect thereon a town house, at a cost for both site ana building not to 
exceed the sum of two thousand dollars." 

66 Ohio-Laws, 120. 

Again the general assembly had this question before it April 18, 1874, and 
passed an act to amend the act authorizing township trustees to levy a tax to 
purchase a site and erect a township house thereon, passed May 6, 1869, 71 Ohio 
Laws, 95: 

"That the trustees of· any township in this state be and they are 
hereby authorized to levy a tax on all the taxable property of their 
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town'lhip, nnt excePding two thousan!l !lollars, to purchase a site and 
erect a township house, and they are hereby authorized to purchase 
said site and erect thereon a town house, at a cost for both site and 
lmilding not exceeding said sum of two thousand dollars: Provided, that 
befor~ any tax shall be levied unriE'r this act, the trustees of the town
ship shall submit the question to a vote of all the electors of their 
township at a general election, and shall give at least thirty days' 
notice before said election by posting up written notices in at least five 
of the most public places therein, anrl said vote shall be taken at the 
usual place of holding elections in said township, and if a majority of 
the votes cast at any such election shall be in favor of a tax, then the 
trustees of said township shall be authorized to levy the tax and carry 
out the provisions of this act. 

"Sec. 2. That sai!l original section one shall be and hf'reby is 
repealed." 

71 Ohio Laws, 95. 
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This act was ar;-ain am~nded by the general assembly April 11, 1876, and 
the act of April 18, 1374 (supra), waR repealed, 73 Ohio Laws, 203: 

"That the trustees of any township in this state, be and they are 
hereby authorized to levy a tax on all the taxable property of any town
ship, or any voting precinct in th~ same, not to exceed two thousand 
dollars to purchase a site anrl erect thereon 3J town hall, at a cost for 
both site and builrli ng not to exceed the sum of two thousand dollars. 
Provided, that before any tax shall be levied under this act the trustees 
of said township shall submit the question to a vote of such township 
or precinct (as the case may be), at a general election and shall give 
at lrast thirty days' notice before said election by posting up written 
notices in at least five of the most public places in such township or 
precinct, and said vote shall be taken at the mmal place or places of 
voting in said township or precin('t; and if a majority of the votes be 
cast at such election shall be in favor of the tax, then the trustees of 
such township shall be authorized to levy the tax and carry out the pro
visions of this act. The act passed April 18, 1874, is hereby repealed." 

73 Ohio Laws, 203. 

These statutes remained practically without change and now appear in thf' 
General Code, Section 32GO, in the following form: 

"The truste~s shall fix the place of holding elections within their 
township, or of any election precinct thereof. For such purpose they 
may purchase or lease a house and suitable grounds, or by permanent 
lease or otherwise acquir~ a site and erect thereon a house. If a majority 
of the electors of the township or a precinct thereof, voting at any 
general election, vote in favor thereof, the truste:s may purchase a site 
and erect thereon a town hall for such township or precinct and levy 
a tax on the taxable property within such tovmship or precinct to pay 
the cost tlnreof, which shall not exceed two thousand dollars. At least 
thirty days' notice shall bf> given in at least five of the most public 
places in the township or precinct, that at sueh election a vote will be 
taken for or against a tax,for su('h purC'hase." 

Section 32GO, General Code. 
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By a careful survey of the history of this legislation we find that the 
restriction as to voting is a restriction that applies only when the trustees are 
about to involve the township in an expenditure for a township house when 
they have not sufficient money to pay for the same, but must levy and collect 
a tax for the purpose. 'Vhen it becomes necessary to so levy a tax to pay for 
the erection of such township house the question· must be submitted to a vote. 
But, if the trustees of the township have a sufficient amount of money with 
which to build a suitable township house without raising the same by taxation, 
then they are authorized to purchase suitable grounds and erect thereon a house, 
under, of course, the restrictions which apply to all contracts entered into by 
township trustees. 

In the beginning of this legislation the trustees of each and every township 
WEre authorized to contract for a site, and ereP.t thereon a house for the purpose 
of holding elections, and they were not restricted in any particular. In the 
growth of this legislation the restriction grew out of the fact that in many 
instances it was necessary to pledge the credit of tha township for the erection 
of such township house, and, then the restrir.tion tliat the credit of the township 
or precinct should not be pledged for the erzction of a township hous'e without 
the consent of the taxpayers by amendment became the law of 1853, which is 
apparent for comparison, 51 Ohio Laws, 498, section 24 (supra), read: 

"Trustees * * * ar2 hereby authorized to lease any house 
already erected, or contract for. on permanent lease, or otherwise, a site, 
and erect thereon a house." 

'Vhile the present law, seclion 3260, General Code (supra), reads as follows: 

"The trustees * * * may purchase or lease a house and suitable 
grounds, or by permanent lease or otherwise acquire a site, and erect 
thereon a house." 

The restriction put into this law by amendment, therefore, is one of taxation, 
for the amendment which was added reads: 

"If a majority of the electors * * * voting at any general 
election, vote in favor thereof, the trustees may purcliase a site and 
erect thereon a town hall " * "' and levy a tax on the taxable prop
erty * * * to pay the costs therefor, which shall not exceed two 
thousand dollars." 

Therefore, it was the int::ntion of the lPgislature to restrict the trustees of 
the township in pledging the credit of the township for the erection of a town
Rhip house without the consent of the taxpayers, and not to restrict them in 
building a suitable township house to provide a place of holding elections when 
they have sufficient money wU.hout levying and collecting a tax. This con
struction of this legislation is fortified by the fact and the reason is made very 
clear by the restriction that is placed upon the township trustezs in entering 
into any contract by the terms of section 5660, General Code. A general 
restriction is imposed as follows: 

"The trustees of a township shall n~t enter into any 
contract, agreement or obligation involving the expenditure of money, 
or pass any resolution or order for the appropriation or the expenditure 
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of money, unless the clerl• thereof * * -. certifies that the money 
required for the payment of such obligation or appropriation is in the 
treasury to the credit of the fund from which it is to be drawn or has 
been levied and placed on the duplicate and in process of collection and 
not appropriated for any other purpose." 

Section 5660, General Code. 
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'rherefore, with the money in the treasury the clerk can make the necessary 
certificate and the trustees can proceed with the erection of aJ township house. 
If the money be not in the treasury and must be raised by taxation, the legis
lature provided for the erection of a township house by having a tax question 
submitted at a general election and after a favorable vote thereon said tax 
would be in the process of collection and the restriction of section 5660, General 
Code (supra), would not apply aud preyent the township trustees from pur
chasing a site and erecting thereon a township house. Of course, it is clear 
that the cost thereof must not exceed the sum of two thousand dollars as 
expressly stated in the statute. 

If a more expensive township house is contemplated, the township trustees 
are goyerned by entirely different statutes. 

In conclusion, if the township trustees havP. on hand sufficient money in the 
treasury unappropriated to the credit of the fund from which it is to be drawn, 
and the clerk shall so certify, then they may proceed to purchase a site and 
erect a township house at a cost of not more than two thousand dollars, and in 
the nection of sucl;l township house the trustees must use their sound discretion, 
for there are no other restrictions than those above set forth. 

Respectfully yours, 

281. 

T.I:IIOTIIY S. HOGAN, 

Attorney General. 

CONTRACTS-INTEREST OF :\IE;>.1BERS 0~' BOARDS IN CONTRACTS OF 
BOARD-BOARD OF HEALTH-HIRE OF MEMBER'S AUTOMOBILE
OVERPAYMENT OF ESTIMATE THROUGH :\HSTAKE OF FACT
RECOVERY BY CITY 

It is against public policy and prohibited both by the common law and by 
statute tor a member of the board of health to be pairl tor the use of his auto
mobile usecl by members of the IJOard of healtl!, the health officer and a repre
sentative of the state board of health. 

If a city pays to a bank, as the assignee of a contractor having a claim. 
against the city, under a mistal-.·e of fact, a greater amount of money than was 
actually due to said contractor. the dty mau recover the excessive amount so 
paid from the bank itself. 

Corx::11nes, Orrm, June 28, 1911. 

Bureau of Inspection and Supervision nf Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GE:'(TLDIE:'(:-On account of an unusual pressure of business in this office 
your Jetter of April 6th, submitting for my opinion certain questions, has been 
unanswer;d until the present. The questions submitted therein are as follows: 

"1. Is it legal for a member of the board of health of a city to be 
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paid for the use of his automobile used by the members of the .board 
of health, health officer and a representative of the state board of health 
investigating a smallpox epidemic? 

"2. An audit of the transactions of a city discloses that overpay
ments have been made upon a street paving contract. These payments 
were made upon an estimate of tho engineer and at a price higher than 
named in the contract. Payment was made by the city auditor without 
discovering such overpayment. The contractor assigned all of his esti
mates to a bank and in accordance with said assignment, the bank drew 
the warrants and received checks from the treasurer for all payments 
on said work. These checks show the endorsement only of the bank 
and not of the contractor. In a suit to reimburse the city, against 
whom should tho action be brought?" 

In respect to the first question asked by yo-u, I beg to state that section 3808 
of the General Code prohibits any member of any board of a municipal corpora
tion from having .any interest in the expenditure of money on the part of the 
corporation other than his fixed compensation. 

Section 4404 of the General Corle authorizes the establishment of a board 
of health,. which said board of health txercises very broad powers and 
undoubtedly constitutes a board "of the corporation" within the meaning of 
section 3808. 

The members of the board of health serve without compensation and in a 
liberal view of section ::!808, said section might be deemed not to apply to such 
member. 

I am of the opinion, however, that section 3808 does apply to members of 
the board of health and does preclude such members from r~ceiving any money 
whatever out of the city treasury. 

Whether or not section 3808 applies, bowever,. tbere is a principle of com
mon law, supported by a uniform line of authorities, up;n which payment of 
money to a member of the board of health, under the circumstances stated by 
you, would have to be condemned. The principle in question prohibits, as against 
public policy, any interest on the part of a public officer in a contract with the 
making or enforcement of which he has anything to do in his official capacity. 
In the case you suggest, payment to tbe member would be justified at all only 
upon the theory that his automobile had b2en hired either by himself or by the 
health officer-a person under his direct supervision. The case would amount 
therefore to the making of a contract by the officer with himself as an individual, 
and would clearly be void as against public policy . 

. Statut<s other than section 3808, above cited, as well as that section itself, 
authorizes the recovery of money illegally expended. 

I am, therefore, of the opinion that it is not lawful for a memb-er of the 
board of health of a city to be paid for the US} of his automl'bile used by mem
bers of the board of health, the health officer and a representative of the state 
board of health out of the city treasury. I assume, of course, that your question 
relates to the payment from the city treasury. 

Answering your second question, I beg to state that in my opinion if a city 
pays to a bank, the assignee of a ~on tractor having a claim against it, under a mis
take of fact, a greater amount of money than was actually due to said contractor, 
the city may recover tbe excessive amount so paid from the bank itself. The 
action in such case wo1;ld have to be for money had and received, and not in 
.any sense upon the contract. It is well settled that an assignee may be sued 
in certain cases, as for a breach of the contract of his assignor. That question, 
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however, -is not in this case. The right to rPC'OYer the exC'essive payment is not, 
stric·tly speaking, contraetual, hut is mor,' ·appropriately defined as quasi con
tractual, aucl tlw origJnal eontral'tor may be left ont of consideration entirely. 

Yours ypry trnly, 

A 284. 

TntoTHY S. HooAX, 
AltrHtley General. 

~.IUNICIPAL CORPORATIOXS-INTBHES'l' ON PROCEEDS OF BONDS
DISPOSITIOX OF-SINKIXG FUND TRUSTEES. 

I As the statutes contain no reasonable ground from !chich to deduce an 
intent to the contrary. the general rule that interest fnllotc.~ the funtl 1cill be 
allolccd to governfso that interest up01i tile proceerls of bonds sold for the 
purpose of meeting tile expense of a particular improvement. will not be turnetl 
over to the sinking funtl trustee.~ but 1rill IJe crerz;ted 1cith the special funrl 
created l•Y the bond issue, a11rl expenrlerl for the purpose of the fund. after the 
accomplishment of 1chil'll purpose all llalancc of said fund 1cill go to the sinking 
{li1HI as prot'irlcd in scetiun ~S04, U. C. 

CoLe~IIWH, Onro, June 30, 1911. 

BuTeau of Inspection and Supervision of Publie Offices. Department of AuclitoT of 
.«tate. Columbus, Ohio. 

GE:'\TI.E~IE:'\:-1 beg to acknowledge receipt of two letters from you, one 
under date of .June 13th and one under date of June 2Gth, both stating sub
stantially the same que<>tion. and requesting my opinion thereon, viz: 

"Should the intuest received by a city from the proceeds of bonds 
sold for the construction of a particular improvement from the city 
depository, be turned ove1· to the sinking fund trustees, or should it 
be creditect to the special fund created by the issuance of the bonds 
and expended for the purposes for which the bonds were issued?" 

The following seetions of the G~neral Code must be considered in the 
•ietermination of this question. 

Section 39:~2. 

"Premiums and accrued interest rereived by the corporation from 
a sale of its bonds shall be transferred to th:> trustees of the sinking 
fund to be by thl'rn applied on the bonded debt and interest account of 
the corporation, but the premiums and accrued interest upon bonds 
issued for sp: cial assessments shall be appliNl by the trustees of the 
sinking fund to the payment of the principal and interest of those bonds 
and no others." 

Section 4295. 
"The col'ncil may provide hy ordinance for the deposit of all public 

moneys comin" into the han!ls of the trc>a~urei'. ~· « ·'" 

S C'tion 4512. 
'Tvon deman1l of tlw board, thP city auditor or village clerk shall 

rPport to it hala.n!'es hPlongin~ to the l'ity or villagP, to the credit of 
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the sinking fund, interest accounts, or for any bonds issued for or by 
the corporation, and all officers or persons having them shall 
immediately pay them over to the trustees of the sinking fund, who 
shall deposit them in such place or places as the majority of such board 
shall select." 

Section 4514. 
"The trustees of the sinking fund shall invest all moneys received 

by them in bonds of the United States, the state of Ohio, or of any 
municipal corporation, school, township or county bonds, in such state, 
and hold in reserve only such StUnS as may be needed for effecting the 
terms of tbis title. All interest received by them shall be re-invested 
in like manner." 

Section 4515. 
"At least once every three years, the trustees of the sinking fund 

shall advertise for proposals for the dEposit of all sums held in reserve, 
and shall deposit such reserve." (As amended 101 0. L. 243.) 

Section 4517. 
"The trustees of the sinking fund shall have charge of and provide 

for the payment of all bonds issue<l by the corporation, the interest 
maturing thereon and the payment of all ju·rtgments final against the 
corporation, except in condemnation of property cases. They shall 
receive tro1n the auditor of the city or clerk of the village all taxes, 
assessments ancl moneys collected for snch purposes ana invest ancl 
clisburse thern in the manner provided by law. For the satisfaction of 
any obligation under their supervision, the trustees of the sinking fund 
may sell or use any of the 'Recnrities or money in their possession.'" 

Section 3804. 
"When any unexpended balance remaining in a fund created by an 

issue of bonds, the whole or part of which bonds are still outstanding, 
unpaid and unprovided for, is no longer needed for the purpose for 
which such fund was created, it shall be transferred to the trustees of 
the sinking fund to be applied in the payment of the bonds." 

I know of no other statutory provisions in any way affecting the solution 
of the question pr<sented. Upon an analysis of the foregoing provisions the 
following facts will appear: 

Under section 3932 it is the duty of the fiscal officers of the city to transfer 
the premiums and accrued interest received by the corporation from a sale of 
its bonds to the trustees of the sinldng fund. This, in my opinion, refers to 
the amount of money received by the corporation at the time the bonds are 
sold in excess of the face value, so to speak, of the bond issue. By comparison 
of section 4295 and succeeding :oections with section 4514, etr., as above quoted, 
il. clear distinction appears as between the moneys in the custody of the trustees 
of the sinking fund on tin one hand and the moneys to be. kept in the legal 
custody of the city treasurer on the other hand. These two classes of funds are 
t0 be deposited in different depositories and constitute sEparate interest pro· 
clueing accounts. 

Section 4512 refers to the city .auditor making a report of the balances to 
the credit of the sinking fund and interest accounts, and provides that he shall 
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pay the balances to the trustees of the sinking fund; this section, however, does 
not define, of itself, what moneys are to be credited to the sinking fund and 
interest accounts. 

Section 4517 further defines the sphere of the powers of the trustezs of the 
sinking fund, and authorizes such trustees to receive from the city auditor all 
moneys collectEd for the purpose of retiring bonds. 

Section 3804 makes it the duty of the fiscal officers of the city to transfer 
to the sinking fund unexpended balances remaining in a fund created by an 
issue of bonds. 

By further analysis of the for~going sections it is apparent that two kinds 
of funds are always created in the issue and retirement of the bonds of a 
municipal corporation, viz: 1. The fund derived from the sale of the bonds
the amount borrowed by the municipality; 2. The fund derived from taxation, 
assessment and other moneys collected for the purpose of retiring bonds of the 
corporation, and paying interest thereon-the moneys raised for the purpose of 
paying the corporate debt. These two funds are separately managed and con
trolled. 'fhc sum borrowed by the municipal corporation is, of course, 
immediately expended for some corporate purpose, such as the making of a 
particular improvement. Its disbursement is in the hands of one of the admin
istrative departments of the city government, and its eare and custody is within 
the sphere of the duties of thf' city treasurer. It must be deposited in what may 
he referred to as the regular city depository. 

Funds raised for the payment of municipal debts, on the other hand, pass 
at once into the control of the sinking fund trustees and will be administered 
and expended by sueh trustees. 

The foregoing g.oneral rules are subject to certain well defined exceptions. 
In the first place, the premiums and accrued interest received by the city 
authorities at the time of the sale of the bonds, and being as above defined 
the excess over and above what may he termed the face value of the bond issue 
are, because of the proviF<ions of the statute, not to be regarded as a part of the 
amount borrowed, but rather as a part of the fund raised to pay the debt. 
Again, the unexpended balance remaining in the fund created by an issue of 
bonds after the object for which the mon:oy was borrowed has been achieved 
belongs not to the fund of which it was originally a part, nor to the general 
revenue fund of the municipal corporation, but to the fund from which the 
municipal debt is to be discharged. 

The statutes arc silent with respect to the disposition of the interest 
received by the city from its depositories and derived from the deposit produced 
by the sale of bonds; but by the express provision of section 4514, above quoted, 
interest produced by deposit of moneys in the hands of the sinking fund trustees 
i'l IJy tltem tG! be reinvested or otherwise devoted to the purpose mentioned in 
section 4517. 

The general principle is that interPst produced b'y the investment or deposit 
of a public or trust fund follows the principal and becomes ·a part of the prin
cipal. There being no specific provision of statute creating an exception to this 
principle in the case of interest produced by the deposit of the proceeds of a 
bond issue, it remains to be ascertained whether or not the general assembly 
has ( videneed an intent from which by impliration it must be determined that 
Sl:<'h interest must be disposed of in some other manner. On the one hand it 
might be urged that inasmm·h as preminms and af'crued interest received from 
the sale of municipal bonds must at once l.Je credited to the sinking fund, the 
legislative intent evidenced by this provisifln, is that the amount of money 
which may be expended and otherwise administered by the administrative 
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authoritiES of the city, as above described, is to be limited to the face value of 
the bond issue, and that if in any manner in a sale of bonds or otherwise, the 
amount of money produced by a given issue exceeds such face value, the excess 
should at once be applied to the payment of the debt. 

Color is lent to such an assumption by that provision of section 4517 which 
authorizes and directs the trustees of the sinking fund to receive from the city 
auditor "all taxes, assessments and moneys collected" for the purpose of pro
viding for the payment of the principal and interest of the bonds of the 
municipality. That is to say, the language of this provision shows that the 
legislature contEmplated the possibility of moneys available for sinking fund 
purposes being "collected" otherwise than hy way of taxation or assessment. 
This, however, is inconclusive inasmuch as water rentals and the like are in 
certain cas<s to be devoted to the retirement of municipal bonds. On the other 
hand, section 3084 contemplates the possibility of a bond issue exceeding the 
ultimate needs of the corporation for the particular purpose, and at the same 
1 ime provides that the excess shall go into the sinking fund. From this section 
it appears that the ascertainment of such excess is to be postponed until the 
particular purpose for which the money was borrowed is achieved. 

On the whole, I am of the opinion that no controlliTig intent on the part of 
the general assembly is disclosed by any of the foregoing provisions, to make 
an exception to the general rule in the case of int.Prest derived from the deposit 
of moneys raised by the sale of bonds. 

Because then the evident intention of thz statutes is that wh'at may be 
termed "improvement fund" shall be kept separate from what may be termed 
the "retirement fund," and that both such funds shall be deposited and invested 
so as to produce interest, and because no intent clearly appears to make an 
exception as to either kind of interest to the general rule that the interest 
follows the principal, I am of the opinion that the interest produced by the 
deposit of the money derived from the sale of bonds for a specific improvement 
less the premiums and accrued interest received at the time of sale must be 
credited to such fund and not to the sinking fund, and must remain so credited 
until the object for which the honds were issued has been achieved, at which 
time it must, together with any balance remaining in the principal fund, be 
transferred to the trustees of the sinking fund to be applied to the payment of 
the bonds. 

I have not, of course, considered a possible case in which the particular 
bonds in question are retired prior to- the ascertainment of the fact that the 
balance in the fund created by their sale is no longer needed for the purpose 
for which such fund was created. It would seem, however, that in such case 
the interest and the balance in the fund should be transferred to the -general 
revenue fund of the corporation. 

Yours Yery truly, 
TDfOTHY S. HOGAN, 

Attorney General. 
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A 289. 

COL'XTY AL'DITOR-XOTICE OF :\IEETIXG OF BOARD OF EQUALIZATION 
lL"'D CD::.\IPLETIOX OF QL'ADREXXIAL EQL'ALIZATIOX-0::\'E PUBLI· 
CATIOX SUFFICIEXT. 

In order to comply ~rith sections G5!16 and 5600, G. C., requiring the auditor 
to give ten clays' notice r,y ailvcrtiscment of both the completion of the quadrennial 
equalization as 1cell as the time and Jllace the boanl. of equalization u;ill convene 
a.s a board of revision, one publication IJy the auditor u;ill suffice. 

CoLt:)IBl"S, Onro, July 7, 1911. 

Bureau of Inspection afld Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GEXTLE~rEx:-I beg to acknowledge receipt of your communication, wherein 
you ask this department for a written opinion upon the following question, viz: 

"How many insertions is the county auditor required to make in 
giving ten days' public notice by advertisement in one or more newspapers 
that the quadrennial equalization has bzen completed, or of the time 
and place the board of equalization will convene as a board of revision?" 

The notices inquired about are required to be given by sections 5596 and 
5600 of the General Code, which provide as follows: 

"Section 5596. The awlitor shall immediately thereafter, give ten 
days' public notice by advertisement in one or more newspapers, that 
the equalization has been completed, and that complaints against any 
valuation may be filed with the auditor of the county on or before the 
fifteenth day of April next following and will be heard by the board 
of revh;ion, stating in the notice the time and place of the meeting of 
said board. Such complaints shall be filed on or before the fifteenth day 
of May next following. 

"Section 5600. After lhe completion of the equalization by the 
board, complaints against any v::>Juation may be filed with the auditor 
of the county, and, if such complaint has been filed on or before April 
15th thereafter against any valuation of a quadrennial county board, 
or, if the auditor deems it advif\'able, he shall notify the members of the 
proper board of equalization in writing to meet and sit as a board of 
revision on the day at the place provided by law for the meeting of 
the board. He shall give ten days' public notice, by advertisement, in 
one or more newspapers. of the time and place of the meeting of the 
board of revision and the purpose thereof." 

By the terms of section 5596 and 5600 of the General Code, just quoted, the 
county auditor is required to give ten day!?' public notice by advertisement in 
one or more newspapers that the equalization of the property in the county has 
been completed anrl that complaints may be filed with the county auditor on or 
before the date mentioned in section 55!JG. General Code; and the auditor is 
also required to give ten days~ notice by advertisement in one or more news
papers of the time and place of the meeting of the board of revision and the 
purpose thereof_ 
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In order to comply with the terms of sections 5596 and 5600, General Code, 
you inquire, how many insertions is the county auditor required to make in one 
or more newspapers in giving the ten days' public notice. 

A similar statute (Swan's Statutes 474) requiring public notice of time and 
place of sale on execution, by· advertisement at least thirty days before the day 
of sale in some newspaper printed in the county, was construed in the case of 
Adm'x of Craig vs. Fox et a!., 16 Ohio report, page 564. It is urged in this case 
that thirty days' notice required consecutive insertions.of the notice during t,he 
period of thirty days. The court in passing upon the question held: 

"The next objection to the notice is, that the publication was not 
made according to law. The ~tatute requires that lands taken in 
execution shall not be sold until the officer cause public notice of the 
time and place of sale to be given, for at least thirty days before the 
day of sale, by advertisement in some newspaper printed in the county 
(Swan's Stat. 474), and it is urged that these words require consecutive 
insertions of the notice during the period of thirty days. 

"This construction of the statute has been practiced upon very gen
erally in many parts of the state; and were it possible that private 
rights could be injuriously affected by not adopting and sustaining it, 
I might hesitate in expressing an opinion that consecutive insertions 
of the notice are not required. No such right can, however, be affected. 
I look then to the statute in order to gather the meaning and intention 
of the legislature. Its words will be answered by one publication, 
inserted in a newspaper thirty days before the day of sale, and will 
not require an insertion in each paper that may be issued between the 
date of the first insertion and the sale. Insertions daily or weekly, 
when intended to be provided for, are always indicated in indefinite 
language, as in the advertisement for a tax sale, where this is the form 
of expression 'shall cause notice to be advertised four weeks succes
sively.'" 

This statute, regarding notice of sale on execution, has been sinc:e amended, 
requiring that notice be published for five consecutive weeks. 

It is, therefore, my opinion that the county auditor complies with sections 
5596 and 5600 of the General Code, by one publication of the notice required 
by said section in one or more newspapers ten days before the date of sale. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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D304. 

SHERIFFS-FEES FOR KEEPING PRISONERS-DISPOSITION OF-COUNTY 
FEE FCXDS. 

The thirty-fire cent/J a day provided by section 1981, G. C., is a fee Jchicli 
should be paid into the county fee fund and the allo!cance made by the county 
commissioners under section 2850 fur keeping and feecLing prisoners in jail may 
be retained by the sheriff tor his Olen use in addition to his salary. 

COLU:IIBlJS, OHIO, July 26, 1911. 

Bureau of Inspection and 8upervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GESTLE:IIE:'c-I am in receipt of your communication of June 1st, in which 
you request my opinion upon the following question: 

"Whether the thirty-five cents (35c) per day to the jailer for 
l{eeping an idiot or insane person, allowed under section 1981 of the 
General Code, is a fee which should be paid into the sheriff's fee fund 
or is it a compensation in the nature of the board of such prisoner to 
be retained by the sheriff for his personal use?" 

In answer to your question I would say section 2850 of the General c_ode 
provides in part as follows: 

"The sheriff shall be allowed by the county commissioners not less 
than forty-five nor more than seventy-five cents per day for keeping 
and feeding prisoners in jail." 

I am of the opinion that an insane person while confined in the jail is a 
prisoner within the meaning of the above quoted provision of section 2850 of 
the General Code. 

Section 2997 of the General Code provides in part as follows: 

"In addition to the compensation and salary herein provided the 
county commissioners shalt make allowances quarterly to each sheriff 
for keeping and feeding prisoners as provided by law. 

Section 2977 provides that all the fees, costs, percentages, penalties, 
allowances and other perquisites collected for services by a county sheriff shall 
be collected for the sole use of the treasury of the county in which he is 
elected, etc. 

The section about which you inquire, section 1981, provides for a fixed fee 
for the sheriff or jailer of thirty-five cents (35c) per day for keeping an idiot 
or insane person. 

There is a difference between the two sections above quoted, namely: sections 
2997 and 1891 of the General Code, in that the allowance to be made to the 
sheriff in addition to his compensation and salary allowed is for "keeping ana 
feeding," while the fee provided in section 1981 is for "l•eeping" only. 

In view of the difference between said sections of the General Code, above 
quoted, I am of the opinion that the 35c per day provided by said section 1981 
is a fee which should ~ paid into the sheriff's fee fund and the allowance mad£> 
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by the county commissioners under section 2850 may be retained by the sheriff 
for his own use, in addition to his salary. 

Respectfully, 

306. 

TnroTHY S. HoGAX, 
Attorney General. 

) 

COUNTY WORKHOUSE-BOARD OF DIRECTORS-POWERS OF BOARD AND 
COUNTY COMMISSIONERS :ro'ERECT AND ALTER BUILDING. 

The erection, or alteration of the Starlc county 1CO!'lchouse are matters beyoncl 
the authorization of the boaTel of worlchouse cliTectoTs. 

Uncler Section 2343, the worlc is tllat of county commissi<mers to be uncler· 
talcen in accorclance with the methocls 1n·cscribecl therein. 

COLU::I[llUS, OHIO, July 28, ·1911. 

Bureau of Inspection ancl Supervision of Pulllic Offices. Oolu-n•bus, Ohio. 
GEXTI"E~lEx:-I beg to acknowledge receipt of your letter of July 26th, 

requesting my opinion upon the following question: 

"Have the trustees of the Stark county workhouse, constructed and 
operated pursu·ant to act in vol. 89, 0. L. 687, et seq., authority to 
employ an architect at an expense of $500.00, and erect new cells, etc., 
at an expense of $8,000? If so, should the bills for the same be allowed 
by the county commissioners upon the certificate of the secretary of 
the board of workhouse directors, or should they be paid from the 
county treasury upon such certificate alone? 

"The custom has been for the commissioners to allow the bills 
certified to them by the directors, but they now question their authority 
to allow bills of the nature mentionerl above unless the same have been 
duly advertised and let by competitive bidding as provided by law." 

I have examined the act of April 18, 1892, 89 Ohio Laws 687. Without 
quoting any of its provisions in detail I may say that the purchase of a site 
for the workhouse thereby authorized to be constructed and maintained and the 
erection th~reon of a building was entrusted by said act to the commissioners 
of Stark county; but that it was provided by section seven of said act that after 
the erection of the building and when it was ready for use, the direction, man
agement and control of the workhouse and maintenance and care of the convicts 
therein should be vested in a board of workhouse directors. This board was 
given complete power over the ordinary management of the workhouse, including 
power to make and enter into contracts. 

Section twenty of the act provided that the ordinary. cost o.f maintaining 
the workhouse over and above the proceeds arising from its income should be 
vaid from the county treasury upon the certificate of the secretary of the work· 
house and the approval of the commissioners of the county. 

The act is absolutely silent as to the mode and manner of proceeding in 
case of enlargement or alteration of the building. 

It is my opinion that the powers of the board of workhouse directors, as 
enumerated in the act above cited, are not sufficiently broad to authorize them 
to exercise supervision over the making of an alteration in and addition to the 
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:. or I< house building. Such buildinr: :s a county building, and such matters in 
rl'Sp2ct to it are within the jurisdiction of the county commissioner,. In my 
jt:!l;:!"ment, therefore, the provisions of section 2:l4:l et seq. of the G.:neral Colle, 
which prescribes the steps to be taken when the commissionErs of a county find 
it neeessary to erect an addition to or alteration of a public building, apply to 
:o.nd govern the proposed addition to thE' Stark county workhouse. 

Yours truly, 
TD!OTHY S. HOGAX. 

Attonzey General. 

B 309. 

TOWNSHIP CLERK AND TOWNSHIP TREASL'RER-POWERS OF ACTING 
AND REFUSING TO ACT AS CLERK AND TREASURER RESPECTIVELY 
OF SCHOOL BOARD-VACANCIES AND FILING THEREOF BY THE 
BOARD OF EDUCATION. 

Frum the principles established by the decision in the case of State. ex rei. 
Stol.zenbacher vs. Felty. Auditor, No. 9372, decidecl by the supreme court in 1905, 
htt not reported. · 

1. The treasurer of a city, village or township may by tailing to qualify 
as treasurer of the school funds retnse' to serve as such treasurer. 

2. If the totcnship clerk fails to qualify as clerk of the tozcnship board of 
tiducation. such failw·c does n·ot affect his status as township clerk. 

3. If a township treasurer resigns as treasurer of the school funds the 
boarrl of education has the right if it chooses. to ar;cept his resignation, anc[ in 
such cases may elect a successor to him as treasurer of the school fund. 

4. If by reason of the establishment of a depository. the treasurer of the 
school district is dispensed with acco1·cling to law. and the clerk. gives the 
additional bond required ot him as treasurer lly virtue of section 4783, G. C., he 
will then be obliged to perform the duties of the treasurer without extra com
pensation unless he resigns. He may. hou:P.t>er, refuse to qualify as such 
lreasurer and the board m.ay elt;.ct a substitute. 

5. The refusal of a township clerk to qualify tor the cluties which devolvP. 
upon him by the establishment of a depository under 4783, G. C .. will not in any 
lL'OY affect his status as township clerlc. and under such circumstances the board 
may select a substitute to act as treasurer. 

Coi.r~wn-;. Ouw. July 31, 1911. 

Bureau of llzspection aml 8upen>ision of Publir Offices. Department of Aurlitor of 
State. Columbus. Ohio. 

GEXTLE~ILX :-1 beg to acknowledge receipt of your IE'ttE'r of :\Jay 18th, sub· 
mitting for my opinion thereon the following questions: 

"Section 4783, G. C., provirles that each city, village and township 
school district, the treasurer of the city, village or township funds, 
respectively, shall he thE' treasurer of thP school funds. :\lay such 
treasuras refuse to serve as treasurers of the school funds if they 
deem the compE'nsation fixed by thP board of education insufficient? 

·•If a township clerli should refn!'e to act a~ der!i of the township 
boarrl of education. what effect, if anr. will SliPh rE>fnsal have upon his 
status as township clerk? 

1!• .\. (;, 
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"A township tr.oasurer being a member of the township board of 
education and deeming the position of treasurer and member of the 
board incompatible, resigned as treasurer of the school funds: ~What 
is the proper proceeding in such case? 

"If a board of education dispenses with its treasurer under the 
provisions of sections 4782, 4783 and 4784, G. C., is the clerk of said 
board required to perform the duties of the· treasurer without extra 
compensation? 

"If, under such conditions, a township clerk refuses to qualify and 
act as treasurer for the cornp~nsation. fixed by the board, what effect, 
if any, will this have upon his status as township clerk? 

Would the board of education in case of such refusal be authorized 
to select its own treasurer?"' 

The statutes involved in these questions are as follows: 

"Section 4763. In each city, village and township school district, 
the treasurer of the city, village and township funds respectively. shall 
be the treasurer of the school funds. 

"Section 4764. Before entuing upon the duties of his office, each 
s<;hool district treasurer shall execute a bond. * * * 

"Section 4765. Thereafter snch treasurer may be required to give 
additional sureties on his accepted bond. If he fail for ten days after 
service of notice in writin~ of such requisition, to give such bond or 
additional sureties as so required, the office shall be declared vacant 
and filled as in other cases. 

"Section 4782. When a dEpository has been provided for the school 
moneys. of a district, as authorized by law, the board of education of 
the district, by resolution adopted by a vote of a majority of its mem
bers, may dispense with a treasurer of the school moneys, belonging to 
such school district. In such case the clerk of the board of education 
of a district shall perform all the services, discharge all the duties and 
be subject to all the obligations required by law of the treasurer of 
such school districts." 

Section 4747, as amended 101 0. L., 138: 

"The board of (ducation of each school district shall organize on 
the first Monday of January after the election of members of said board. 
One member of the board shall be el~'>cted president, one as vice-pr~si
dent and in township school districts the clerk of the township shall 
be the clerk of the board. * * *" 

In connection with these several questions I have examined the case of 
State ex rel. Stolzenbacher vs. Feltz, Auditor, No. 9372, decided by the supreme 
court of this state in 1905 but not reported. I have read the record and briefs 
of opposing counsel therein and find that the facts in that case were as follows: 
A city ·treasurer upon the taldng effect of the school code of 1904 in which the 
language above quoted from section 4763, General Code, first appeared, filed with 
the board of education of the city school district a bond, bnt made such filing con
di tiona! upon his salary as .custodian of the school moneys being fixed at a certain 
sum. The board refused to accept the bond so filed, and having declared that 
the city treasurer had failed to qualify as treasurer of the school funds, and 
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that !'. va'·Hnc·y in snch offic' t~wrefore existed, proceeded to elect another 
trcast:rcr of the SC'ho:Jl funds. To this treasurer so elected, the eonnty auditor 
refuser! to !JaY over funds due frcm the county to the school rlistriet, and the 
a<'tion 'vhich originated in the supreme court was in manrlamm; to c·ompcl such 
delivery. • 

The judgment of the court was that a pre-emptory writ isRUf' com:nmHling 
the county auditor to pay over to the treasurer electf'd by the school the funds 
due th~ district from the coun'ty. lJpon analysis of the decision in this case 
the following I think will appear clear: 

1. If the board of Education had no authority to elect a treasurer of its 
O'Vn in any case then the court would not have derided the case as it did. 

2. If the effect of the failure of the city treasurer to qualify was to dis
qualify him from holding the office of city treasurer as well as from' acting as 
treasurer of the school fund, then there would have been a vacancy in the office 
of city treasurer which should have been filled in the manner prescribed in the 
municipal code, and the person thus appointed would have been the local 
custodian of the school funds, so that if the rourt bad taken this view of the 
law it could not well have decided the case as it did. 

I think therefore, that the only propositions of Jaw consistent with the 
court's decree in the case above cited are as follows: and they are those put 
forth by counsel for the r< Ia tor. 

1. The offices of city, village and township treasurf'r on the one hand and 
treasurer of the city, village and township school funds .on the other hand are 
separate and distinct. 

2. Each successiv~ treasurer of the city, village or township, as the case 
may be, must in the first instance qualify as treasurer of the school funds of 
the appropriate district. If, however, he fails to do so, then the board of educa
tion has the right, and it is its duty to secure another tr~asurer. 

3. The failure of the treasurer of the city, village or township, as the 
case may be, to qualify as treasurer of the school funds of the appropriate district 
docs not create a vacancy in the first office. 

I am further of the opinion that there is no essential difference between 
thE' provisions of section 4747 as amended in 1910, and which relates to the 
clerk, and the above created provisions of section 4763 relating to the treasurer 
of the school funds. The same principles of Jaw apply to both cases. 

Answering now the particular quest ions which you submit, I beg to state 
in answer to your first question that in my opinion the treasurer of a city, village 
or township may by failing to l]Ualify as treasurer of the school funds ~fuse 
to serve as such treasurer. 

In answer to your second question l beg to state that in my opinion if a 
township clerk fails to qualify ns clerk of the township board of education, such 
failure does not in any resp~ct affeP.t his status as township clerk. 

Answering your third question I beg to state that if a township treasurer 
resigns as treasurer of the r.chool funds, the board of education has the right, 
if it chooses, to accept his resignation, and in such cas~ may elect a• successor 
to him as treasurer of the srhool fund. 

Answering your fourth question I heg to state that in my opinion if the treas
urer of the school district has been dispensed with according to law, and the clerk 
~ives the additional boml required of him aR·treasnrer by virtue of section 4783, 
General Code, he will then b!' obliged to perform the duties of treasurer without 
extra compensation, unlesR he rf'signs. He baR, howevPr, a perfect right under 
the decision above quot:>d to refuRe to qualify by filing the l\dditional bond or 
to resign as treasurer of the Rchool funds at any time. Furthermore, if he 
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should refuse to perform the duties of his office the board may lawfully declare 
that he has alB.ndoned the same, thus creating a vacancy therein, and elect 
another treasur<r of the school fumls. 

Ansl"ering your fifth and sixth queRtions together I beg to state that in 
my opinion the refusal of a township clerk, in the event that the duties of 
tn;asurer of the school district d~volve upon him by virtue of the selection ·of 
a school district depository and the other proceedings set forth in section 4783, 
to qualify and act as treasurer of the school fund, will not have any effect what
ever upon his status as township clerk. and that under such circumstances the 
hoard of education might lawfully proceed to select its own treasurer. 

The conclusions r.bove Ret forth are the only ones, in niy opinion, consistent 
with the decision of the supreme court in the case ahove citf'd. 

Yours very truly, 

311. 

TDfOTHY S: HOGAX, 
Attorney General. 

CLERK OF COURTS-COMPENSATION BY COUNTY COMMISSIONERS FOR 
EXTRA WORK PERFORMED OUTSIDE OF OFFICE HOURS-SORTING, 
ARRANGING, JACKETING AND REFILING PAPERS. 

The work of resorting. rearTanging, rejaci.;eting and re(iling papers filed in the 
o.'fi.ce of the clerk of courts ·under former administration, is not within the 
Tegularly pTescribed cluties of that offici.al ancl when he is employecl by the 
cr,unty commissioners to peTform. such task outsicle of his regttlar office hours. he 
is legally entitlecl to extra compensation theref01·. 

CoLu:-.mus, OHIO, July 31, 1911. 

Bureau of Inspection ancl Suvervision of Pub/i.e Offices. Columbus. Ohio. 
GEXTLE:IIEX :-I herewith acknowledge receipt of your inquiry of May 4, 1911, 

a:Jd wish to say that the delay in answering your inquiry has been due to the 
large number of inquiries which this department has received for consideration. 
In your communication you inquire as follows: 

"The commissioners of Defiance county installed new metallic filing 
cases and upon the request or recommendation of the common pleas 
court contracted with the clerk of the courts for sorting, arranging, 
jacketing and refiling the papers in the new case at a price that seems 
reasonable for the work involved. It is not disputed that the work 
was performed by the clerk outside of his regular offic·~ hours. The 
compensation for the serviC'e received by the clerk was retained by him 
and not paid into his fee fund, the contract having been entered into 
subsequent to the time the salary law took effect. Should the clerk 
be held to account to his fee fund. for the money received for this 
service?" 

In reply thereto I wish to say that section 2874 of the General Code pro
Yicles for the general duties of the clerk of the court as follows: 

"The clerk shall indorse on each pleading or paper in a cause 
filed in his office the time of filing, enter all orders, decrees, judgml'nts 
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and proceedings of the courts of which he is by law the derl'; and 
make a complete r:cord of each cause unless by law or by the order of 
the court record is dispensed with, and pay over to the proper parties 
all moneys coming into his hands as clerk." 

Section 2875 of the General Code proYides that the clerk shall file and 
preserve the papers delivered to him as follows: 

"The clerk shall file together and car2fully preserve in his office 
all papers delivered to him for that purpose in every action or pro
ceeding." 

Section 2876, General Code, provides as follows: 

"The clerk shall indorse upon every paper filed with him the date 
of the filing thereof, and upon every order for a provisional remedy 
and upon every undertaking given thereunder, the date of its 'return 
to his office." 

S<ction 2878 of the General Code provides, what books are to be l.:ept by 
the clerk of the court as follows: 

"The clerk shall keep at least five books, to be called the appearance 
docket, trial docket, and printed duplicates of the trial docket for the 
use of the court anrl the officers thereof. journal, record and execution 
docket. He shall keep an indfx to the trial docket and to the printed 
duplicates of the trial docket and of the journal direct, and to the 
appearance docket, record and execution docket, direct and reverse." 

Sef'tion 2880 provides that the clerk shall keP.p the books and mal{e records 
a3 follows: 

"The clerk shall keep the jonrnals, records, books, and papers 
appertaining to the court and record its proceedings." 

Section 2883 of tJ1e GenP.ral Code provides that the clerk of the court shall 
make a complete record of each cause as follows: 

"Unless by ord2r on the journal a record is dispensed with, the 
clerk shall make a complete record of the cause within six months 
after final judgment or order of the proper court. On his failing to 
make such record within such time, the clerk may be removed by the 
court of common pleas." 

Section 2884 of the General Code provides that the clerk shall ma~e an index 
of all judgments not dormant al'i follows: 

"Each clerk of the common pleas, circuit and superior courts shall 
make an alphabetical index of the names of all plaintiffs and defendants 
to pending suits and living judgments, showing therein in separate 
columns the names, court and number of the suit, or execution, and 
when there is more than one <;uit or judgment for or against the same 
party, it shall be sufficient to index the name but once and make entries 
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opposite thereto, of the court and the number of the suit or execution. 
No such index shall be mada in countiPs where it bas already been 
done." 

The sections of the General Code cited above, provide generally as to what 
are the duties of the clerk of the courts, and it is not part of the duties of the 
clerl;: of the courts to sort, arrange, jacket and refile the papers filed in the 
office of the clerk of the courts under former administrations, therefore, the 
work of sorting, arranging, jacketing and refiling is not the duty of that 
particular office, and inasmuch as the clerk of the courts of said county per
formed said work of sortlng, arranging, jacketing and refiling said papers in 
his office which had been filed under former administrations, and inasmuch as 
he performed this work outside of his regular office hours, I am of the opinion 
that said clerk of the courts of Defiance coimty is legally entitled to said fees, 
and that he should not be held to account for the same to the fee fund of his 
respective county for the performance of thp aforementioned services. 

Yours very truly, 

312. 

T'r~IOTHY S. HOGAX. 
·Attorney General. 

COUNTY OFFICERS-YEAR'S SALARY-NO REDUCTION WHEN ACTUAL 
TERM IS SLIGHTLY MORE OR LESS THAN A CALENDAR YEAR. 

Each county officer is entitled under section 2989. G. C., to receive a full 
year's salary fo11 each year of the term u>hich he served, regardless of whether 
or not he happened to serve a few days more or less than a full year b'!/ reason 
of his term beginning on a certain Monday of a certain month and ending on the 
same Monday of the same month. 

Corx~mcs, OHIO, August 1, 1911. 

Bureau of Inspection and Supervis·ion of Public Offices. Department of Auditor of 
State, Columbus, Ohio. 

GE:\'TLEMEX :-I beg to acknowledge receipt of your letter of July 21st. in 
which you inquire as follows: 

"If a county officer elected for a certain number of years, by reason 
of beginning his term on a certain Monday of a certain month and 
ending upon the same Monday of the same month, should actually serve 
a few days more or less than a full year, should his compensation be 
based upon the actual time served, and if so should the last month's 
salary be prorated as the days served in the last month are to the 
whole number of days in the month, or should the year's salary be 
prorated as the number of days served in the last year is to the number 
of days in the ymr? Or should be receive a full year's salary for each 
year of the term which he served?" 

In reply to your inquiry section 2989 of the General Code provides as 
follows: 

"After deducting from the proper fee fund the compensation of all 
deputies, assistants, clerks, bookkeepers, and other employes, as fixed 
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and authorized herein, each county officu herein named shall receive 
from the balance therein the annual salary hereinafter provided. pay
able monthly upon warrant of the county auditor." 

:.!95 

You will note that the above section s\)eaks of the salary of the respective 
county officers as an annual salary., I am acordingly of the, opinion that each 
respective county officer of the respective counties of the state is entitled to 
receive a full year's salary for each year of the term which he served, regardless 
of whether or not he happened to serve a few days more or less than a full 
year by reason of his term beginning on a certain Monday of a certain month 
and ending on the same Monday of the same month. 

Very truly yours, 
TnroTHY S. HOGA~. 

Attorney General. 

313. 

TAXES AND TAXATION--CREDITS ERRONEOUSLY RETURNED AS 
MONgYS BY PARTY WHO MISTAKENLY BELIEVED HIMSELF 
OWNJ,}R-LI!JGISLATIVE REMEDY. 

"lt'hen a person has tor several years, returned tor taxation $1,000 in money 
which the courts decide later to belong to another person, the county cannot 
allow a 1·etunder to the aggrieved party even in the face of the further tact 
that such money was returned as "mouey'' when in reality it should have been 
listed •·credits," which 1.oould have permitted a reduction of debts. 

Tf,,e only remedy is through an act of the legislature. 

Cou:~wrs. Onro, August 1, 1911. 

Bureau of Inspection and Supervision of Public Offices. Department ot Auditor 
vf States, Columbus, Ohio. 

G.,;xTn:~mx :-I beg to acknowledge receipt of your communication of July 
6, 1911, of whkh the following is a copy: 

"vVe hand you herewith a letter from C. W. Pettay, prosecuting 
attorney, Cadiz, Ohio, and respectfully request that you give us your 
written opinion in answer thereto." 

Mr. Pettay's letter is a~> follO}\'S: 

"\Ve have a case in this county in which a man, some three or 
four years ago, gave in $1,000.00 to the assessor of personal property 
as money for tax purposes, and paid taxes on said money for at least 
three years without prote:st, he thiiJidng that the $1,000.00 belonged 
to him and that it belonged to him by virtue of a certain will and 
testament, but the will having been placed in the courts for con
struction. the courts have recently held that this $1,000.00 was not 
willed to him, but to another person, and the courts held that. he pay 
the $1,000.00 to the person in question to whom the court finally 
decreed the legacy to belong, also to pay interest on the said money for 
the time which he had helcl it in his posse;;sion. 

"~ow, this J)arty who has lost his supposed legacy has not only 
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had to pay back the money that he thought was bequeathed to him 
under the will aecording to a late decree of the circuit court of this 
district, but also to pay interest on same. Therefore, since he has 
had to pay this money back together with interest, he thinks that the 
taxes which he has paid on the said money for the jJast three or four 
years, as the case may be, should. be refun,Jed to him by order of the 
county commissioners; and in going into the case carefully it occurs to 
me that the law is in favor of the board of commissioners retaining the 
money, hut. on the contrary the equity in the case seems to be very 
strongly in favcr of complainant, and it is up to us to decide as to 
whether the law and equity ip. the case will justify the commissioners 
in ordering the taxes on the said money returned to this said party. 

"Now, as said before, this money waf' handed into the assessor as 
money and not as. ·~rerlit.c;, hut said complainant says that as a matter 
of fatt, even though it was put down by the assessor as so much money, 
it was in reality credits and that since it was credits in fact, that he 
now should be allowed to deduct hi<> debits from that sum, which would 
not leaye him anything in money to be returned to the assessor 
aforesaid. 

"W"Ould say th"at the question has come up that even though this 
man should escape paying the taxes on the said money as aforesaid, 
that the real legatee as held by the circuit court in construing the said 
will, should be held to pay said taxes, but that legatee seems to be 
greatly in debt and therefore the same principle would apply to him, 
and if he be allowed to deduct his debits then he too would have 
nothing left for taxes. 

"Then again, if we have interpreted section 5402 of the General 
Code as enacted M'ay 31st, 191.1, correctly, we probably would be barred 
from charging these taxes to anyone else any way. 

"From the above you have a pretty fair statement of this case, 
and from a standpoint of equity it seems as though the said complainant 
has been wronged and the question now is, has he a remedy?" 

"·would be pleased. to hear from you at once giving me a ruling 
on this case, for if the law on the subject will justify the county com· 
missioners in passing a resolution for the refunding of this money I 
think there is enough equity in the case to justify them in so doing, 
but if your bureau holds that tbat wonlrl be error to do so we shall 
not do it. 

"Hoping that we may haye this matter taken up at once, I am, etc." 

Under date of July 14, 1911, Mr. Pettay submitted to your additional data, 
as follows: 

Re-taxation and taxes. 
Refund on legacy subsequently held by court to belong to another 

party. 

Bureau of Inspection an(l Supcn>ision of Public Offices. Columbus, Ohio. 
"Gt:XTLt::3Il::."\":-On the 29th ult., I wrote you with reference to your 

opinion as to whether or not, there is any law that would justify the 
bo!lrJ of county commissioners in refunding the taxes on a legacy 
which the court subsequently held to belong to another party, and I 
might incidentally add that the said court not only compelled the pay. 
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ment of the legacy, but also the interest on said legacy, for the numbPr 
of years tllat it had bPen erroneously held by the party who is now 
<'Omplaining of haYing hail to pay said taxeR on money which did 
not belong to him. 

"This money was turned into thE' assessor for three or four years 
as so much money, but the complainant now says that if we will give 
him a chance that he will prove to our satisfaction that the property 
so handed in as money was in reality credits instead of money, and 
further that he will make sufficient proof that not only the amount of 
the said legacy that was held by him under a misconstruction of the 
will and testament that gave said legacy. but also interest on said 
legacy, has ha<l to be pain over to another party. 

"Now the question is, 'Is there any law that will justify or uphold 
thP county commissioners in taking steps to refund said taxes that have 
been paid as aforesaid, if said complainant can make the proper showing 
that said property was credits instead of money?' 

"In reply to thP said letter you staten that you had referred the 
question to the attorney general and would give me a copy of his 
opinion as soon as received, but to date I have not received said opinion. 

"Thanking yon in advance for trying to get me an opinion on this 
matter within the next few days, I am, etc." 

:?!J7 

In~smuch as the party about whom you inquire gave in the $1,000.00 for 
the purpose of taxation thereon for three or four years, as stated in the above 
data, I am of the opinion that he is without any remedy as against the county. 
1 am unable to find any statntory authority whereby the county commissioners 
can legally refnnd to said party the taxes so paid by said party under the 
statement of facts as given above. 

It is certainly to be regrettcu that the legat!'e under the will who lost out 
in thP lit!galion returned the amount of $1,000.00 each year as stated in :\ir. 
Pettay's letter, for taxation, for several years. His honesty would appeal to 
anyone to afford relief if it were possible. The trouble is the only authority 
to do this is the legislature. This comes in the nature of a claim against the 
state, which T believe the legislature wonlrl rectify, especially if a recommenda
tion werf~ made by you as prosecuting attorney or your successor in case you 
should not be prosecutor at the time. 

EYery principle of equity and morality is in favor of this legatee, but as I 
have hereinbefore inoicated, I am unable to finn any statute warranting the 
county commissioners in making a refnnder. One of the chief difficulties with 
respect to any taxing board making a refunner, as you know, is this: the 
r,mount of taxes received each year is distributed to the various taxing districts, 
such as municipalities, townships and counties, ano of course, the county cannot 
staml legally the expense of a refunder in resped to moneys that have been 
rlistrilmted to the variflus taxing districts. The Jegislat!lre is the only source 
of remedy that I can see. Tf therP were any legal route reaching to a correction 
of the wrong to which yon refer in your letter I certainly would be pleased to 
follow it under these circumstanceR. 

Very truly yours, 
TDIOTIIY S. ROO.\:\, 

Attorney General. 
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317. 

COUNTY INFIR~\iARY-?IiETHOD OF PAYMENT FOR PLANTING OF 
SHRUBBERY ON THE' INFIRMARY GROUNDS-DUTIES OF SUPERIN
TENDENT, DIRECTOR AND COUNTY COMMISSIONERS. 

Bills for shntbbery on· the in{irrnary gronnds arc not bills tor ·•current sup
plies"' and -may not be legally paid by the superintendent of the infir-mary out 
of his reserve fund under 25289, G. C. 'l'hey m·e rather "purchases necessary 
for the county infir-mary" within the -meaning of section 2522 and are to be 
contracted tor by the infir-mary directors under authority of section 2522. 

'l'he powers and dnties of connty cumm.issioners with respect. to the county 
infirmary are primarily to provide a site ann erect buildings thereon. 

CoLu~nms, OHIO, August 8, 1911. 

Bw·eau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus. Ohio. 

GE:\"TLE.:IIEX: -I beg to acknowledge receipt of your letter of August 1st, 
submitting for my opinion thereon the following: 

"The infirmary directors of Stark county desiring to beautify the 
infirmary grounds by planting a large quantity of shrubbery, requested 
the county commissioners to enter into a contract for the purchase and 
planting of the S?me, which request was refused by the said com
missioners. 

"Thereupon the infirmary board (it is claimed upon legal advice 
other than that of the prosecuting attorney) contracted for the planting 
of shrubbery expecting to pay for the same in four or five different 
vouchers, each amounting to Jess than two hundred dollars, out of the 
'reserve' fund of the superintendent, none of which have been paid. 

"Query: Can such bills be legally paid by the superintendent out 
of his 'reserve' fund, or may they be paid upon the allowance of the 
infirmary directors? 

"Which board, the county commissioners or the infirmary directors, 
has the authority to contract for improving or beautifying the infirmary 
grounds?" 

Section 2528 of the General Code provides in part as follows: 

"At the request of the superintendent, the infirmary directors shall 
set apart from the poor fund a reserve fund not to exceed at any time 
two hundred dollars, whkh upon their order shall be paid to the super
intendent and expended by him as needed for current supplies and 
expenses. • • *" 

Section 2522 of the General Code provides in part as follows: 

"The board of infirmary directors shall make all contracts and 
- purchases necessary for the county infirmary and prescribe such rules 

and regulations as it deems proper for its management and good govern
ment, and to promote sobriety, morality and industry among inmates. 
* $ *" 
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Without citing or quoting from sections, suffiee it to say that the powers 
arul duties of county commissioners with respect to the county infirmary are, 
in th~ main, to provide sit!' and erect builrlings thereon. In my opinion the 
planting of shrubbery upon the grounds of the county infirmary is a matter of 
maintenance rather than a matter of original cost, and is within the jurisdiction 
ot the infirmary directors to the exclusion of that of the commissioners. 

Such shrubbP.ry is not, however, in my opinion, "current supplies" within 
the meaning of section 2528 above quoted. It is rather a "purchase necessary 
for the county infirmary" within the meaning of section 2522. 

T therefore conclude that the bills to which you refer may not legally be 
paid by the superintendent of the infirmary out of his reserve fund, but that 
they may be contracted and paid by the infirmary directors under authority 
of section 2522. 

Very truly yours, 
Tr::llOTHY s. HOGAX. 

Attorney General. 

c 317. 

PUBLIC ~ELIEF-LEGAL RESIDENCF.,-REIMBURSEMENT OF FOREIGN 
COUNTY WHICH GIVES "POOR RELlEF" TO A LEGAL RESIDENT OF 
ANOTHER COUNTY. 

Where a family which had lived for twelve months in Licking county and 
under 3437 obtained a ''legal residence"' therein and then moved to Union 
county where they were given "poor relief'" and before they had acquired a 
legal residence therein. had moved to Madison county and caused the latter 
county to incur an expense of $315.00 for caring tor the family during a spell 
of smallpox. Madison county can be reimbursed by Licking county under the 
terms of sections 4438 and :~394, G. 0. 

Cor.nrnes, Onm. August 8, 1911. 

Bureau of Inspection and 8upervision of Public Offices. Department of Auditor of 
State. Columbus, Ohio. · 

GF.:"TLE~!EX:-I beg to acknowledge receipt of your letter of July 7th, 
requesting my opinion upon the following question: 

"In 1908, one B, wife and child, moved from Licking county to 
Union county. Before they had residerl in the last mentioned county 
for a period of one year, they applied for and received public relief 
at the hands of the township trustees of the township in which they 
r,-sided in Union county. This was in February, 1909, October, 1909, 
and March, 1910. 

"The said B and family, in the summer of 1910, moved to Madison 
county where, on December 2, 1910, the entire family contracted small
pox. :\ladison county incurred an expense of $315.00 in caring for the 
said famtly. Will you kindly advise this department which county 
is liable for the amount of the said bill?" 

Section 4438 of the General Cone provides as follows: 

"When a person with a conta~ions disf'ase quarantined in a county 
is a legal resident of another county of thP. state, and is unable to pay 
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such expenses, they shall be paid by the county in which he has a legal 
residence, if notice and a sworn statement of the amount of such 
expenses are sent to the infirmary directors of such county within thirty 
days after the quarantine in sueh case was discharged." 

This section is found in th:lt portion of the General Code which relates to 
the powers and duties of a municipal hoard of health. But section 3394, General 
Code, however, provides that township trustees, acting as a township board of 
health, are vested with ·'the same duties, powers and jurisdiction within the 
township * * * as by law are imposed upon or granted to boards of health 
in municipalities." My opinion, therefore, is that section 4438 applies to town
ship boards of health as wEll as to municipal boards of health. 

The reference in section 4438 to "legal residence" must be regarded, in my 
judgment, as being made to the term as defined in the poor laws. Section 3477, 
General Code, provides as follows: 

"Each person shall be considered to have obtained a legal settle: 
ment in any county in this state in which he or she has continuously 
resided and supported himself or herself for twelve consecutive months, 
without relief under the provisions of the law for the relief of the poor, 
subjEct to the foilowing exceptions: * * *" · 

(Exceptions are unimportant in this connection, as they do not apply 
to the ease at hand.) 

The difficulty in the question that you submit arises, if at all, because of the 
fact that the family in question received public relief at the bands of the town
ship trustees of the township in which they resided in un'ion county, in the 
year 1909. This could not lawfully ha.ve been done except upon the theory that 
the family had acquired a legal settlement in Union county. The determination 
of the township trustees upon this point, however, is not concfusiva upon the 
officials of Madison county, and if erroneous they may, in my judgment, ignore it. 

Although your letter does not so state ·I shall assume that the family have 
resided without public support twelve consecutive mont.hs in Licldng county. 
If that is thE~ case, then, the legal settlement of the family is in Licking county. 

Inasmuch as the legal settlement of the family is in Licking county, and 
inasmuch as, as I have above indicatefl, the phrase "legal residence" as used in 
section 4338, General Code, above quoted. should be construed as meaning "legal 
settlement," I am of th:e opinion that the infirmary directors of Licking county 
are liable for the amount of the bill contracted by the authorities in Madison 
county in caring for the family referred to, while suffering from smallpox. 

Very truly yours, 
TDIOTIIY 8. l-IOGAX • 

.Attorney General. 
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A320. 

BOARD OF EDL'CATIO:\"-PL'BLICATIO:\' OF STATE:'.lE:\'1' OF RECEIPTS 
AND EXPE"'DITl.:RES-RIGHT TO 1<:::-.IPLOY NEWSPAPER THEREFOR. 

The u:ord .. publish .. as employed in section 7785, G. C .. leaves it discretionary 
zdth the boanl of eflucation to publish said annual report in any manner it sees 
fit. ancl a publication il' a ,zezrspaper of Sitch annual report is fully authorized 
lJ!f said section. 

CoLt:)ll.ll'H, Omo, August 9, 1911. 

Bureau of Inspection and .<;upervision of Public Offices. Columbus, Ohio. 
GEXTLDIEX :-Under date of June lst y-;m requesred my opinion on the 

following state of facts: 

"A city board of education published a detailed statement of receipts 
and expenditures for the year, in a newspaper, paying the newspaper 
the sum of $94.45 for such publication. What finding should be made 
by this department? Can recovery be had of the paper which published 
the report? If not, is the board itself liable for the amount? (See 
section 4776, G. C.)." 

From the wording of 'your request and the fact that you cited me to section 
4776, General Code, I assumed that the published detailed statement of receipts 
and Expenditures was the one providPd for in said section 4776, gnd that such 
publication was in addition to the annual report of the city school. board. From 
a later letter addressed to me, I am informed that I was in error in regard 
thereto, and that the report referred to by you in your former request was the 
annual report which is provide<! for in section 7785, General Code, and, I, there
fore, write this supplementary opinion in order to eover the facts as I now 
understand them. 

Section 7785 of the General Code provides in part as follows: 

"The board of education of eaeh city district shall prepare and 
publish annually a report of the condition and administration of the 
schools under its charge, and include therein a complete exhibit of the 
financial affairs of the district." 

Said section authorizes the board of education to publish annually a report. 
The word "publish" is defined in the Century dictionary as follows: 

"To make public; to make known to the people in general, promul
gate 01· proclaim as a law or edict." 

In 'Vebster's dictionary: 

"To make public, to make !mown to manldnd or people in general; 
to divulge, as a private transartion; to promnlgat!' or prof'laim as a law 
or edirt." 

In l.:nited States Yi'. William, 3rd Fed., 484-48fi "publish" is defined: 

"As to issue; to maJ;e lmown what hefore waR private; to put into 
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circulation; the idea of publicity, of circulation, or intending dis
tribution." 

In the case of City of Chicago et a!. v:;. :'llcCoy, 136 Ill., 344, the court on 
page 350 in construing section eighteen of the schednle to the constitution of 
1370 which provides "all laws of the state of Illinois, and all official writings, 
and executive, legislative and judicial proceedings, shall be co:!lducted, preserved 
and published in no other than the English language." 

The court on page 352 of its opinion says: 

"It is insisted that the word 'published' as u1>ed in !"aid section of the 
constitution, is restricted in its application to publications in book or 
pamphlet form. The word 'publish' is' broad enough to include, and 
in its ordinary and usual acceptation does include, publications in 
newspapers. * " * The constitutional provision in question con
templates publications in newspapers as well as publications in books 
and pamphlets." 

I hold, therdore, that the word "publish" as used in said section 7785 of 
the General Code leaves it discretionary with the board of education to publish 
said annual report in any manner it sees fit, and that a publication in a news· . 
paper of such annual report is fully authorized by said section. 

Th2refore, no finding should be made by your department against a city 
board of education which publishes its annual report as provided for in section 
7785, General Code, in a newspaper. 

Very truly yours, 

B 323. 

TDIOTIIY S. HOGAX, 

Attorney General. 

TAXES AND TAXATION-SMITH ONE PER CENT. LAW-ROAD DISTRICT 
LIMITATIONS-VOTE OF ELECTORS AUTHORIZING BOND ISSUE. 

A levy tor the purpose of meeting the interest and principal of bonds issued 
by a speciat roa(l district under section 70:!3, G. C., is included within the ten 
mill limitation of the Smith On'! Per Cent. law so-called? 

The procedure formerly outlined in section 3939, G. C., ~ow supplanted by 
s1~bstantially similar provisir;ns, is not applicable to the issuance of bonds in a 
township road district under 7035, G. C. 'l'he issuance of snch bonds must, by 
vi.rtue of section 7042, G. C., be authorized by a vote of a majority of the electors 
voting thereon. 

Cou:.,Inus. Onro, August 14, 1911. 

Hox. F. M. STEVExs, Prosecutin!J Attorney, .Elyria, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 4th, 

requesting my opinion upon the following questions: 

"1. Is a levy for the purpose of meeting the interest and principal 
of bonds issued by a special road district under section 7033 of the 
General Code, to be included within the ten mill limitation of the Smith 
Onz. Per Cent. Jaw, so-called? 
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'"2. Sef•tion 7113fj of the General Code provides that the propo>'ition 
of iHsuing- IJonds for ro.l~l rliiltrif't imr•rovPments shall rel'eive a majorit_.
vote cf the el :ctors voting thereon, ":hill' unrlPr seetions 39:19 and 3:!!1:;, 
Gtneral Code, the township trustees arP authorized upon the appron•.l 
of two-thirds of the elef!tors to issue bonds for highway improvement 
pnq;o3c~. Do these sections conftirt; ami in the e~·ent that they do 
ccnflict, do these sE'ctions, ::939 'lnrl :~~fl5, control, so that a township 
which is also a roan district may not i~sue bonds ":ithout- the approval 
of two-thirds of the electors?" 

Answering your first qnE'stion, 1 am of the opinion that levies for the purpose 
therein mention:d are within the ten mill limitation of the act of June 2, 1911. 
I have already held that levies "over ,~·hich the budget commissioners shall 
have no control" as provided by sec!:ion 5649-3a, are not necessarily excluded 
from consid' ration in asc<'rtaining the ten mill limitation, although they are 
expressly exduded from the internal limitations of five, three and two mills, 
respectively. 

Section 7035 of the General Code, which is one of the sections authorizing 
th~ creation of township road districts for the purposes therein mentioned, pro
vides in part that the bonds to be issued by the trustees thereunder "shall not 
run longm' than twenty yPars." Under this section. therefore, it is possible to 
distribute th.~ indebtE>dne~s of tbe town~hip, incurred under authority thereof, 
over a period of twenty years; bonds are to bear interest at a rate .not exceeding 
five per cent., payable semi-annually: so that, in the case of an issm~ of one 
hnndred thousand dollars, the amount nwntioned by you, it would be necessary 
for tbe township road district to levy an annual tax, slightly in excess of five 
thousand dollars, in order to provide for the retirement of, and the interest on 
snch issue. If, then, the levies made by the township, the county, the state and 
the school district, and any other levies operating within LaGrange township
the township mentioned by you-ar~ such as not to leave room, so to speak, 
for a levy in the township of such an amount in excess of five thousand dollars, 
without excPPding the ten mills allowed by the Smith bill, then, as you suggest, 
it would probably be neceRsary for the electors to vote additional taxes und.:!r 
anthority of section 5649-5 of the Smith bill, for road district taxes are not 
exempt from the one per cent. limitation. 

Answering your second qul'stion I bE'g to state that sections 3295 and :l939 
jointly constitute what is popularly referred to as the Longworth Bond act, as 
applicable to township!l. Section 3952, in pari materia therl'with, does provide 
that no issue of bonds, as to which a vote of the electors is required, under 
·~vor of the remaining provisions of the act. shall b: made unless two-thirds of 
the voters, voting at the election, vote in favor thereof. 

It seems to me, howevE>r, that therp is a vital differenc:? between section 
703:~. et seq., and section 3939. Sections 70:\3 to 7052, inclusive, provide in general, 
a :::cheme for improving all the public ways of a township as distinguished from 
the improvement of specific highways. Furthermore, although this is not elear, 
there se:ms to be a suggestion in section 7038, and agairi in section 7033, that 
the boundaries of the township road district need not be coincident with those 
of the township. In other words, the road nistrict and the township are quite 
Reparate and road di<>trict improvements are quite distinct from the specific 
improvements to which section 3939 ref:rs. See particularly, paragraphs 4, 22 
and 23 of said section 3939, all of which desr:rihe specific improvements. 

For all the foregoing reasons I am of thP opinion that the procedure out
lined in sections :~939 aud succeeding sections is not applicable to the issuance 
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of bonds in a township road district under section 7035, General Code. The 
is;;uance of such bonds, must, by virtue of section 7042 of the General Code, be 
r.nthorized by a vote of a majority of the electors voting thereon. 

For your information I beg to state that sections 3939 to 3954 have been 
repealed by the late session of the general assembly, and an act substantially 
identical thorewith, by maldng a few changes therein, has been enacted in their 
stead. This fact, however, in no way influences the decision of the question 
submitted to me. 

Very truly yours, 
TDlOTHY S. HOGAX. 

Attorney General. 

D 323. 

SHERIFF-RIGHT TO HAVE COUNTY COMMISSIONERS PAY FOR INJURIES 
INCURRED BY HORSE-PAYMEJI.:T TO VETERINARY SURGEON. 

The county commissioners under 2!\97 may pay for the services of a 
ve,teri1wry surgeon. made necessary b11 the injury to a horse owned by the sheriff 
1chile being used by the sheriff in performing his official duty. 

Cor.u:11sus, Onw, August 13, 1911. 

Jim·eau of Infpect-ion and 8upe1·vision of Public Offices, DezJartment of Auditor of 
State, Columbus, Ohio. 

GEXTLE~mx:-I beg to acknowledge rzeeipt of your letter of June 24, 1911, 
:n which you inQuire as follows: 

"May the county commissioners, unrler section 2997, pay for the 
services of a veterinary surgeon, made necessary by the injury to a horse 
owned by the sheriff while same was in use by the sheriff in performing 
his official duty?" 

In reply thereto I desire to say that section 2997 of the General Code, as 
amended, 102 0. L. 93, provides as follows: 

"In addition to the compensation and salary herein provided, the 
county commissioners shall make allowances quarterly t.o each sheriff 
for keeping and fe2ding prisoners, as provided by law, for his actual 
and necessary expenses incurred and expended in pursuing or trans
porting persons accused OJ" convicted of crimes and offenses, in con
v<:ying and transferring persons to and from any state hospital for the 
insane, the institution for feehlo-mindfld youth, Ohio hospital for 
epileptics, boys' industrinl school. girls' indm;trial home, countY' homes 
for the friendless, houses of refuge. children's homes, sanitariums, 
convents, orphan asylums or homes, county infirmaries, and all institu
tions for the care, cure, correction, reformation and protection of 
unfortunates, and all expenses of maintaining horses and vehicles 
necessary to the proper administration of the dutiEs of his office. The 
county commissioners shall allow the sheriff his actual railroad fare and 
street car fare expended in serving civil procflsses and subpo~naing 

witnesses in civil and criminal cases, and may allow his necessary 
livery hire for the proper administration of the duties of his office. Each 



.\X:\T.\L R~PORT OF THE .ITTORXEY GEXER.\L. 

sl!erifi' shall file nncler oath with the quarterly report h<>rein provided, 
a full, accurate and itemizt:cl account of all his actual «nd necessary 
expenses, including railroad fare, street car fare and lin~ry hire men
tioned in this section oefore th:oy shall be allowed by the commissioners." 

You will observe that the county commissioners shall make allowance 
quarterly to each sheriff for many things, among 'them as follows: "and all 
ex pens< s of maintaining horses and vehic1es nece!':sary to the proper administra
tion of the duties of his office." In the maintenance of a horse the services of 
a veterinary may become necessary and when a sheriff is performing the duties 
of his office and it is proper that he should procure the services of a veterinary 
surgeon for his horse while he is using it in the flischarge of his duties, the 
expenses thereof in my judgment am not only lawful but proper. to be charged 
against the county. . 

:\Iy conclusion, therefor<>. is that the county commissioners should pay for 
the services of a veterinary surgeon uncler the conditions which you named. 

Very truly yours, 
TL\fOTHY S. HOGAX. 

Attorney General. 

B 324. 

SECRET SERVICE OFFICERS-APPOINTMENT AND COMPENSATION
ACT -GRANTING RIGHT OF APPOINTMENT BY PROSECUTOR 
REPEALED-THE NUGA TION OF A REPEALING ACT REVIVES THE 
REPEALED SECTION. 

When a repealing act is held inoperative and void the acts attempted to be 
repealed thereby remain in force unle.~s legislative e:rpression to the contrary 
oppears. 

Unde1· this rule since section 2915, G. C .. whi('71 provides tor the appoint
ment ot a secret service officer by the prosecuting attorney is invalid and voirl 
ond the o1·iginal section.~ which it attempted to repeal, 2916, 1541, 6184, 6186. G. 
C .. TCmain in full force and effect. 

Cor.nmn;, Onro, August 16, 1911. 

H0x. B. F. Exos, Prosecuting Attorney. Cambridge. Ohio. 
DEAH Sm:-I have received from you the following inquiry dated August 

12, 1911: 

"Your opinion as to the mattflr of appointing secret service officers, 
in which you hold that section 2!l15·1 of the General Code, passed April 
18th, 1911, is ineffective and void has been receivecl. 

"Now, in view of the decision in the 67 0. S. 303, 68 0. S. 273, 59 0. 
S. 368, 48 0. S. 211 and 5 N. P. ::-<. S. 161, I sh~uld like to have your 
opinion as to whether or not sections 1541, 2915, 2916, 6184, 6185 and 
6186 of the General Code remain in full force and effect. In other 
words. are said sections repealed by the act of the general a!:'sembly? 

"Please give me your opinion at your earliest convenience and 
oblige." 

:\Iy former opinion applied to f;upplemental section Xo. 2915-1 and was not that 
!'aid section was un('onstitutlonal. but that it '':as ino]:erative because there was 

~~~ -.\. G. 
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no officer known to the law named by said section to fix the compensation of a 
secret service officer. 

This supplemental section ~915-1 is incorporated in, and a part of House 
Bill No. 17, passed April 18, 1911, and found in 102 0. L. 77, the title of ·said 
act being as follows: 

"To better provide for the administration of criminal justice by 
amending sections 1541 and 2916 and supplem-enting section 2915 of 
the General Code in such manner as to more clearly define the powers 
and increase the facilities of prosecuting attorneys and to repeal sections 
6184, 6185 and 6186 of the General Code." 

Section 1541, as it originally stood, was as follows: 

"The judges of the court of common pleas of a county, or the judges 
of such court in a county in joint session, if they deem it advisable, 
may appoint either or all of the foll.owing: 

"First. A court interpreter, who shall take an oath of office, hold 
his position at the will of such judge or judges, and under the direction 
of the court, or any judge th12reof. shall interpret the testimony of 
witnesses, translate any writing necessary to be translated in court, or 
in a cause therein, and· perform such other services as are required by 
th·e court or a judge thereof. The interpreter shall, without extra com
pensation. render such services in the circuit court, superior court, pro
bate court, and the court of insolvency, as the judges of those courts 
may require. He shall receive for his sorvices a compensation fixed by 
the judges appointing him, not to exct>ed twelve hundred dollars in any 
year, or such sum in each particular case as the court requiring his 
s2rvices deems just. If a stipulated salary, such compensation shall 
be paid monthly from the county treasury, upon the warrant of the 
county auditor, in other cases at the conclusion of his servie!2s, upon 
the certificate of the judge of the court in which they were rendered. 

"Second. A criminal bailiff, who shall be a deputy sh.eriff and hold 
his position during the pleasure of the judge or judges of such court. 
He shall receive compensation to be fixed by such judge or judges at the 
time of his appointment, not to exceed the amount permitted by law 
to be allowed court constables in the same court, which shall be paid 
monthly from the county treasury upon the warrant of the county 
auditor. 

"Third. A secret service officer for the prosecuting attorney's office, 
who shall aid the prosecuting attorney in the collection and discovery 
of testimony to be used in the trial of criminal cases and in matters of 
a criminal nature. Such appointment may be made for such term as 
the judge or judges deem advisable, subject to termination at any time 
for cause sufficient within the jndgment of the judge or judges of the 
court. He shall receiva such compensation, payable monthly from the 
county fund upon the warrant of the county auditor, as the judge or 
judges so appointing shall determine, not exceeding the rate of fifteen 
hundred dollars for mch year." 

It will be seen that the on1y change made by its amendment was to omit 
the third paragraph of the said section, authorizing the appointment of a secret 
service officer for the prosecuting attorney's office by the judge or judges of the 
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<·ommon pleas court. The firl't and seC'onrl paragraphs of the said sel'lion 1:i41 
in the amended aet are identieal with the first and seconrl sections in the 
original HCt. 

The oniy ehange marl: by the amenllment to section 291fj from said section 
as it originally stood is to giYe the pro~ecuting attorney power to inquire into 
the commission of crimes in the county. This section, 2916, as amended, is in 
no way influenced by se<·tion 2915-1, nnless it b2 that. said supplemental section 
2915-1 was intended to give the prosecuting attorney the means with which to 
exercise the power of inquiry granted him by s~ction 2916, but it can be readily 
s~en that sect!on 2916, as amended, by this act, can stand alone and should be 
considered independently of s~ction 2915-1, and, therefore, neither my original 
opinion, nor this opinion, should be considered as casting any doubt upon section 
2916, as amended 102 0. L. 78. 

It will be noted, howenr, that the act of April 18th, 1911 ( 102 0. L. 77), 
in addition to repealing th~ original section 2916, also expressly repeals original 
sections 1541, 6184, 6185 and 6186 of the General Code. Original section 1541 
was copied in the first part of this opinion; and the original sections 6184, 618ii 
and 6186 of the General Code are as follows: 

"Section 6184. The prosecuting attorney in any county, in whi~)l 
the sale of intoxicating liquor as a beverage is prohibited, may appoint. 
a secret service officer or officers, to aid in discovering evidence to be 
us2d at the trial of cases for violation of local option laws prohibiting 
the sale of intoxicating liquor. Such appointment shall be made for 
such term as tbe prosecuting attorney deems advisable and subject to 
termination at any time by the prosecuting attorney. 

"Section 6185. If the prosecuting attorney fails to appQint the 
secret service officer or officers, under the provisions of the next pre
ceding section, within three months after the date on which the 
prosecuting attorney enters upon the duties of his office, the probate 
judge of such county may appoint such secret service officer or officers. 

"Section 6186. Such secret service officer or officers, appointed 
as provided in the next two !)receding sections, shall not receive for 
any month a total amount of more than one hundred and twenty-five 
dollars. If appointed as provided in section sixty-one hundred and 
eighty-four, such officer or officers shall be paid out of the county fund 
on the warrant of the prosecuting attorney, or, if appointed as pro
vided in the next preceding section, shall be paid out of the county 
fund on the warrant of the probatP. judge." 

It will be seen that these s~ctions, prior to the enactment of supplemental 
section 2915-1, gave the prosecuting attorney in counties in which the sale of 
intoxicating liquor is prohibited, the power to appoint a secret service officer 
or officers to aid in 9ecuring evidence in cases of Yiolation of local option laws, 
and also provided for the appointmP.nt of such officer by the probate judge in 
case of the failure of the prosecuting attorney to appoint within a specified time, 
and also provided for the fixing of the compensation to be paid such secret 
service officer and foro the payment of the same. 

It seems clear that it was the intention of the legislature, by the enactment 
of supplemental section 2915-1, not to restrict or take away from the prosecuting 
attorneys the power to appoint secret servi<'e officers given by sections 6184, 
6J-85 and 6186 of the General Code, in dry counties, nor to preclude the appoint
ment of secret service officers generally, as given by original szction 1541; but 
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tlmt the intention was to increase and add to the powers of the prosecuting 
attorneys as to the appointment of secret service officers; and, instead of having 
two methods of appointment, namely, one by the prosecuting attorney in dry 
counties, the other by common pleas jadges in all counties, to provide one 
manner of appointment and on<> methorl. of fixing compensation of said secret 
service officers, which would apply throughout the state, and which would place 
the power of the appointment entirely. in the hands of the prosecuting attorn;::ys. 
This b<ing so, sections 6184, 6185, 6186 and \541 (so far as said section provides 
for the appointment of secret service officers) were repealed for the reason that 
with the enlarged powers given to the prosecuting attorneys by section 2915·1, 
thE> old sections were entirely unnecessary; that is, the powers and duties given 
and imposed by the said original s:ctions were merged and included in the 
larger powers and duties provided by the new act. 

In brief, it is clearly the intention of the legislature to provide more fully 
for the appointment of secr.ot service officers and not to forbid their appointment 
or restrict their powers. Consequently, if said section 2915·1 had been held to 
he unconstitutional and void, the repealing clause of this act (which must be
EO far as sections 6184, 6185, li186 anrl 1541 are concerned-the repealing clause 
ar.tached to supplemental section 2915-1) would also fall, and said original 
sections 6184, 6185, 6186 and 1541 and would remain in full force ·and effect. 
(See 67 0. S. 303, 60 0. S. 273, 59 0. S. 363, 48 0. S. 211, 219 and many other 
decisions in point.) 

The only difficulty that has suggested itself to my mind upon this matter 
is that I have held this supplemental section 2915-1 not to be unconstitutional, 
but simply inoperative, but the basis of these decisions is that the statute under 
consideration was void; whether void because unconstitutional or for some other 
re .. lson makes no differenc2. In addition, there is a case which seems to me to 
be directly in point. That is the case of State vs. Schoepf et a!, 5. N. P. n. s., 
1Gl. _This case held that the same ruling applies to inoperative or void acts 
which applies to unconstitutional acts. ·The second paragraph of the syllabus 
in this case is as follows: 

"Where an inoperative or void act, amendatory of a previous valid 
statute, contains a section attempting to repeal such vrevious valid 
statute, said repealing section is also void and said previous valid statuta 
remains in full fo_rce and effect as it was prior to said ·attempted amend
ment, unless it clearly appears that it was the intention of the legis
lature to repeal said former statute without reference to whether the 
attempted amendment was valid or not." 

The decision is by Judge Bromwell, of the Hamilton county court of common 
pleas, and is a well considered and strong opinion. On page 164 he states the 
exact question we have here very SlJCcinctly, as follows: 

"Briefly stated, the issue raised is this: What is the effect upon a 
valid existing act if an attempt is made to amend it by an inoperative 
or void act which at the same time attEmpts to repE!al the original valid 
act? Does it destroy th~ original act by the attempted repeal and, at 
the same time, create a new act incapable of e'nforcem:ent? Or, does it 
merely render the amendment futile both as to the new matter attempted 
to be added to the offense, and as to the attempted repsal of the 
original act?" 
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and his answer is: 

"Having already decided that the ar.t * "' * was inoperative, 
we now further decide that th:! repealing section of that act is also 
inoperative, and the original act stands as it was prior to the attempted 
amendment." 
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The reasoning in this case :;:eems to me to be sound, and the holding in it, 
and also in the present case, consistent with the clearly expressed intention ?f 
the legislature; and, therefore, basing my opinion upon the decisions of the 
supreme court above referred to and upon this last decision from which I have 
quoted, I would say that, in my judgment, section 2915-1, being inoperative for 
the reasons pointed out in my former opinion, the repealing of sections 6184, 
6185, 6186 and 1541 of the General Code is also inoperative, and that these last 
;;ections stand as thEy did before the passage of said supplemental section 2915-L 

Very truly yours, 

ADDE:\"DlDL 

TI:IIOTHY s. HOGAX, 

Attorney General. 

October 28, 1911. 

The foregoing opinion was prepared on August 16, 1911, but was not given 
out at that time because an action was then about to be brought in the common 
J)leas court of Franklin county to compel the auditor of Franklin county, by 
mandamus, to issue a warrant for the payment of the salary of a secret service 
officer appointed by virtue of section 2915-L Said secret service officer had orig
inally been appointe•! under the third section of section 1541, and, after the 
passage of 2915-1, and consequent repeal of the original section 1541, a new ap
pointment was made by the prosecuting attorney under 2915-1, and it was upon 
this latter appointment that the suil was instituted . 

. This case was clearly presented to the court and full briefs submitted on 
behalf of the prosecuting attorney and on behalf of the auditor. The case was 
tried before Judge Rathm21l of the Franklin county common pleas court, and 
after considering it very carefuliy, he decided that section 2915-1 was inoperative 
and void; and he further decided that on account of said section being inoper
ative and void, section 1541, which was ·attempted to be repealed by it, was still 
in force, and that the appointment of the secret service officer made under it 
was valid, and that such secret service officer was entitled to have a warrant 
issued for his salary as fixed by the judges in making said original appointment. 

I am informed that the circuit court of Richland county issued a mandamus 
nnden section 2915-1, yet, as I am advised, the order directing said mandamus 
to issue was made in a case which \V'as in its nature ex parte. No pleading 
seems to have beEon filed on behalf of the defendant auditor, and no briefs sub
mitted; there is no opinion given by the court and nothing to indicate upon 
what its decision was based; while the decision of .Judge Rathmell was the 
r<sult of the most careful exam;nation and investigation and after having both 
sides of the controversy fully p:-esented to him by brief. This department will, 
therefore, follow the opinion of Judge Rathrnell, unless his judgment be 
reversed, and prosecuting attorneys are requested to do likewise. 
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c 324. 

COUKTY RECORDER AND DEPUTY-C0::\1PENSATION--DISPOSITION OF 
MOKEYS RECEIVED ON CONTRACT WITH COMMISSIONERS FOR 
INDEXING REAL ESTATE-FJ<JE FUND. 

A county recorder is obliged under the statutes to index all records of real 
estate upon the direction of tl!e commissioners. and to keep up such indexing 
as a pm·t of his official duties. He cannot be allowed any personal compensation 
therefor. outside of his regular salary and the tees allowed for such work shall 
be paid into the county treasury. 

A contract with such county reconler or with his deputy tor such work is 
invalid. ,1ny moneys recei1;ed from such contract shall be paid int9 the county 
e:rcept, where the office is not self sustaining in which case, the amount due 
as salary to the saicl r.Jco·rde1· or rleputy. may be deducted from the moneys 
received on such contract and the balance paid into the county treasury to the 
credit of the tee tuncl. 

Cou: . .\IBL"S, Onw, August 15, 1911. 

Bureau ot Inspection arul Supervision of Public Offices, SA~1 A. Huosox, Deputy, 
Columbus, Ohio. 

DEAn Sm:--Under date of July 11, 1911, you ask the opinion and advice 
of this department upon the following: 

"Nov. 5, 1906, t.he commissioners of Crawford county authorized 
C. F. Matthew, recorder, to make sectional or abstract indexes under 
the provisions of section 1154, R. S. (2776, G. C.h For services under 
this f'ontract, said Matthew was paid between March 22, 1907 and 
March 3, 1910, $6,651.80. Said Matthew paid no piart of said sum or · 
any other of the fees earned by him after the first quarter of 1907, into 
the recorder's fee fund, neither were the salaries of himself and his 
deputies paid out of the county treasury after first quarter of 1907. 
In short, he ignored the salary law entirely. 

"On the lt3th day of April, 1909, the commissioners of said county 
entered into a contract with one George Matthew, deputy recorder, "to 
bring up to datB the revisect numbers of lots, both inlets and outlets 
in the various lots and . tracts of land in the cities, villages and 
municipalities within said county." The compensation to be paid on 
this contract was fixed at 10 cents per line. Under this contract, 
February 7th, 1910, the said George Matthew drew from the county 
treasury $2,915.20. 

"While the contract is worded. a little differently, the services 
rendered by George Matthew were identical with those rendered by 
Charles Matthew. 

"What finding should be made by the state examiner of this depart
ment in this case." 

I will first consider the duty and the acts of the commissioners and the 
recorder under sections 2766 and 2767 of the General Code. 

Section 2766 provides: 
'·When in the opinion of the commissioners of any county they are 

needed, and they so direct, in aduition to alphabetical indexes. the 
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coun'y recorrlf'r slwll make. in books prepared for that purpose, general 
indexPs to the records of all the real estate in the county by placing 
undPr tbf' heads of the original surveyed sections or surveys. or parts 
of a section N survey, squares, subdivisions, or lots. on the left page 
of such index book; first, the name of the grantor or gra:-~tors; second, 
nf'xt to the right, the name of the grantee or grantees; third, the number 
anrl page of the record where the instrument is found recorded; fourth, 
thf' character of the instrument, to be followed by a pertinent 
description of the property conveyed by the deed, lease, or assignment 
of !e::.>.se; and on the opposit~ page, in lil{e manner, all the mortgages, 
liens, or other in('umbrances affecting such real estate. For his 
services in making such description and noting incumbrances, he shall 
recci1•e for each tract descril•ed {it•c cents. in addition to his other tees. 

Section 2767, General CodP, provides: 

"When brought up and completed, the reco1·dcr shall keep up the 
general ·indexes descril!erl in the next p1·eceding sectio-n, or any other 
indexes authorized by the ·county commissioners. He shall receive tor 
indexing any lot or [larcel of land. ten cents, to be paicl from the county 
treasHry." 
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By virtue of section 2766, General Code, the commissioners are authorized 
to determine when general indexes are needed, and to direct that the same be 
provided. When they have so determined and directed "the county recorder 
shali make" "general indexes to the records." The commissioners cannot exceed 
the pov:er conferred upon them by statute. ·when the commissioners of Craw· 
ford county dirflcted that sectional or abstract indexes be made, they exercised 
all the power conferred upon them by statute. Their fixing the compensation 
was unanthorizerl and illegal. 

'l'l:Jc commissioners having directed this work to be done, it was the duty 
of th<' rf'rortlf'r to do it. If not completed at the expiration of his term of 
office his successor shouhl complete the work without further direction of the 
commissioners. The recorder's fees, until the indexes had been brought up and 
completed are fixE>d by section 2766, General Code, at five cents for each tract 
rlE>scribed, which would he five cents for each transfer or incumbrance of a 
trart or lot. 

The contraet of April 16. 1909, entered into with George Matthew, was 
illegal an'l unanthorized. It was the duty of the recorder to do this work by 
the direction of the commi~silmerR under date of November 5, 1906. 

"\Vhere the commissioners of a county have directed the county 
recorder to bring up and complE>te such general indexes to a given date, 
and thereafter the recorder keeps np such in<lexes by entering thereon 
C>ach inRtrument as it is recorded, in an action brought by the recorder 
to reco,:er for such suhseqnent services, the fact that they were not 
ordered by the commissio!lers, ls irrelevant." 

In I'e Holiday, 6 Cir. Dec., 751. 

When such indexes are brought up and completed, it is the duty of the 
recordH to l{eep up such indE>xes, and then his compensation is fixed by section 
?.767, General Code, at ten cents per lot or parcel of land indexed. 

I uow come to the rounty salary law and the disposition of the fees. 
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Section 2977 provides as follows: 

"All the fees, costs, percentages, penalties, allowances and other 
perquisites collected or received by law as compensation for services 
by a county auditor, county treasurer, probate judge, sheriff, clerk of 
courts, or recorder, shall he so received and collected for the sole use 
of the treasury of the county in which they are elected and shall be 
held as pnblic moneys belonging to such county and accounted for and 
paid on:r as such as hereinafter provided." 

Section 2978, General Code, provides: 

"Each probate judge, auditor, treasurer, clerk of courts, sheriff 
anr! recorder, shall charge and collect the fees, costs and percentages, 
allowances and compemmtion allowed by Jaw." 

Section 2983, General Code, provides: 

"At the end of each quarter, each such officer shall pay into the 
county treasury on the warrant of the county auditor, all fees, costs, 
penalties, perc-entages. 'lllowances and perquisites of whatever kind col
lected b~· his office during su~h quarter, for his official services, which 
money shall he l'ept in sep.uate funds by the county treasurer, and 
credited to the office from which they were received." 

Tl!e provisions of t.he foregoing sections are broad and comprehensive. 
They include every fee collected by tl!e officials in their official capacity. The 
fees due from che county for the making of sectional or abstract indexes are 
ineluded and should be paict into the county fee fund. 

The salary of the recorder is fixed by section 2995, General Code, and 
section 2996, General Code, provides what that salary shal! be for, as follows: 

"Such salaries shall be instea<l of all fees, costs, penalties, per
centages, allowances and all other perquisites of whatever kind which 
any of such officials may col!ect and receive, provided that in no case 
shall the annual salary paid to any such officer exceed six thousand 
dollars." 

The circuit court, in the case of Rutan. et a! vs. Tinlin, et a!, 20 C. D. 
page 572, as follows: 

"Public officers are not entitled to compensation, in addition to 
their salary, for services required of them br statute, unless the statute 
provides therefor in express terms; and as Rev. Stat. 1029(Lan. 2369) does 
not expressly so provide, auditors are not entitled to such additional 
rompeusat.ion for services in furnishing blanks to assessors." 

The recorder is entitled to no further compensation than his salary fixed 
hy section 2995, General Code. 

Section 298~J. General Corle, provides how salaries shall be paid: 

"After deducting from the proper fee fun:l the compensation of all 
deputies, assistants, clerks, bookkeepers, and other employes, as fixed 
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and authorized herein, each county officer herein named shall receive 
frum the balance therein tbe annual salary hereinafter provided, pay
able monthly upon warrant of tlte county auditor." 
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The allowance for and compensation of deputies, clerks, and other help 
is fixed by the following sections: 

Section 2981, General Code, provides: 

"Such officers may appoint and employ necessary deputies, assistants, 
clerks, bookkeepers or other employes for their respective offices, 
fix their compensation and discharge them, and shall file with the county 
auditor f'ert ificates of such action. Such compensation shall not exceed 
in the aggregate for each office the amount fixed by the commissioners 
for such office. When so fixed, the compensation of each duly appointed 
or employed deputy, assistant, bookkeeper, clerk and other employe 
shall be paid monthly from the county treasury, upon the warrant of 
the r:ounty auditor." 

Section 2987. General Code, provides: 

'·The deputiP.s, .assistants, clerks, bookkeepers, and other employes 
of caeh of such offices shall be paifl. upon the warrant of the county 
auditor, from the feeR, costs, percentages. penalties, allowances, and 
other' perquisites or sums of whatever kind collected and paid into 
the county treasury :md credited by the treasurer to th.e fee fund of 
such offices, or tram;ferred as hereinbefore provided." 

Section 2999, General Code, provides as follows: 

"Nothing in this chapter shall be construed to make a county, or 
an olficer thereof, liable to any of the officers named herein or his 
de]mties, assistants, clerks, bookkeepers, or other employes, for the 
payment of compensation in excess of the amount herein authorized, 
or except in the manner herein provided." 

It is apparent that all fees collected by a recorder in this official capacity 
must be paid into the county fee fund, and that the salary of the recorder and 
of his deputy and other assistants shall be paid from the fee fund credited 
to that office. 

A finding- should be made against C. F. Matthew for all fees paid him for 
worlz: done on general indexes on and after January 1, 1907. It appears, how
ever, from the report of Examiner Tallman, attached to your letter, that the 
recorder's office in Crawford county is not self sustaining. If the other fees 
of his office were not sufficient to meet the salary of himself and assistants, as 
providNl in the sections quoted, the deficiency can be allowed from the fees 
paid him for these general indexes and a finding made against him for the 
balance. 

The work done on these general indexes by George :\latthew should have 
been done by the ref'orrter and the fees paid into the fee fund. The only com
pensation he could draw for his services was that allowed him as deputy 
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recordP-r. A finding should be made against him for all fees paid him under 
contract of April 15, 1!109, above the allowance made him as deputy recorder. 
provided such allowance has not been otherwise paid. 

A 325. 

Respectfully, 
TnroTHY S. HOG.\X, 

Attorney General. 

MUNICIPAL CORPORATIONS-PUBLICATIONS OF ORDINANCES-NEWS
PAPERS AND POSTING-STATUTORY REQUIREMENTS. 

1. Publications of ordinances of a general nature providing for improve
ments in villages in which two newspapers of opposite politics are published 
and of general circulation in the municipality shall be published in these papers. 
4228, G. C. 

2. Such ordinances in villages ·in which no newspaper ,is published and in 
which there is no newspaper having general ci1·culation fnay oe published. by 
posting as provided in 4232, G. G. 

3. In villages in which no newspaper is published bttt" in which two news
pape1·s of opposite politics have a gene-ral circulation. such ordinances shall be 
published in these newspapers. U:ec. 4229, G. C.) 

4. In villages in tvhich no neU'spaper is published but in which an inde
pendent paper only has a g'Jneral cirulation such ordinance may be published 
by posting. ( 4232, G. C.) 

5. In villages in which no newspapers are pubUshcd but in which one 
political newspaper and also one independent newspaper have general circulation, 
sttch ordinances may be published by posting. ( 4232, G. G.) 

6. In villages in which an independent newspaper only is published and 
has' general circulation and in which also two newspapers of opposite' political 
faith have general cirulation such ordinances ~ ile published in the political 
papers. ( 4229, G. G.) 

7. Villages in which an independent newspaper only is published and has 
general circulation are not within any of the provisions of the General Code. 

Applying the principle of Allen vs. Russell, 39 0. S. 336, stating that "Revised 
and consolidated statutes shall. if possible. receive their original interpretation;• 
the situation may be governed by se~tion 1695, R. S .. of tvhich 4227 and 4230 are 
a codification and such ordinances ~ay be published in the independent news
lJaper. 

8. In villages in tchich an independent and political newspaper are pub
li.~hed and have a general cir~ulation therein. under the rule of construction 
aforesaid publication may be made in either of such papers. 

!l. The same rule applies to villages in which one political newspaper is 
pnblished and has a general ch'culation therein. 1.chere no other paper is pub
li.~hed or circulated. 

10. In villages wherein o political newspaper is published. .and has a general 
circulation therein. and in which an indepen.~lent_ paper a1so has general circula
tion but is not published therein. under this sai1ie rule such ordinances may be 
pnblisllecl in either of said papers. 

Corx~ml's, OHIO, August 18, 1911. 

Bureau of Inspection and Supervision of Public Offices, Columbus. Ohio. 
GEXTLDrEx:-I am in receipt of your favor of August 7th, wherein you 

state: 
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"We respectfully request your opinion upon the following questions 
relative to the !fgal pu!Jiication of the. ordinances and resolution!> of 
village councils. ·we would ask how publication of ordinances of a 
general natur<> or provid!ng- for improvements shall be made under the 
following conditions: 

"First: Villages in which two newspapers of opposite politics are 
published and of general circulation within the municipality. 

"Second: Villages in which_ no newspaper is published nor no 
paper having g~neral circulation. 

"Third: Villages in which no paper is published, but two papers 
of opposite politics have a general circulation therein. 

"Fourth: Villages in which no paper is published, but an inde
pendent paper only has a general circulation therein. 

"Fifth: Villages in which no paper is published, but one political 
newspaper and also one independent newspaper have general circulation 
therein. 

"Sixth: Villages in which an independent paper only is published 
and has general circulation therein, as do also two newspapers of 
opposite political faith. 

· "Seventh: Villages in which an independent paper is published 
and has general cirulation therin, but no other paper has a general 
circulation or is published therein. 

"Eighth: Villages in which an independent mid political paper are 
published and have a general circulation therein. 

"Ninth: Villages in which one political paper is published and has 
general circulation therein and no other paper ~irculates or is published 
in the municipality. 

"Tenth: Villages in which a politic::tl paper is published and has 
general circulation, and also an independent paper has general circula
tion but is not published therein. 

'"These are a few of the many conditions obtaining in the 700 villages 
of the state and we ask an interpretation of the laws relating to said 
publications in order that we may advise the proper parties by printed 
circular." 

Section 1227 of the General Code provides: 

"Ordinances, resolutions and by-laws shall be authenticated by the 
signature of the presiding offic<>r and clerk of the council. Ordinances 
of a general nature, or providing for improvements shall be published 
as hereinafter provided 11efore going !nto operation. No ordinance shall 
take effect until the expiration of ten days after the first publication of 
such notice. As soon as a by-law. resolution or ordinance is passed 
and signed, it shall he recorded by the clerk in a hook to be furnished 
by the council for the purpose." 

Section 4228 of the General Code provides: 

"Ordinances and resolutions requiring publication shall be pub· 
lished in two newspapers of opposite politics, published and of general 
circulation in such municipality, if s11ch there be, and shall be published 
in a newspaper printed in the German language if there is in such 
municipality such a paper having a hona fide paid circulation within 
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such municipality of not less than one thousand copies. Proof of such 
circulation shall be made by the· affidavit of the proprietor or editor _of 
such paper, and shall be filed with the clerk of the council." 

Section 4229 of the General Code provides: 

"Except as otherwise provided in this title, in all municipal corpora
tions the statements, ordinances, resolutions, orders, proclamations, 
notices and reports required by this title, or the ordinances of a 
municipality to be published, shall be published in two newspapers of 
opposite politics of general ·circulation therein, if thEre are such in 
the municipality, and for the followingtimes: The statement of receipts 
and disbursements required shall be published once; th~ ordinances 
and resolutions once a week for two consecutive weel,s; proclamations 
of elections once a week for two consEcutive weeks; notices of contracts 
aud of sale of bonds once a week for four consecutive weeks; all other 
matters shall be published once." 

Section 4230 of the General Code provides: 

"When ordinances are revised, codifierl, rearranged and published 
in book form and certified as correct by the clerk of council and the 
mayor, such publ!cation shall be sufficient publication, and the ordinance 
or seve!'al ordinances so published in book form, under appropriate 
titles, chapters and sections, shall be held the same in law as though 
they had been published. in a ne1.rspaper or newspapers. A new ordinance 
so published in book form, which has not been published according to 
law, and which contains entire!~ new matter shall be published as 
heretofore required by law. Such revision and codification may be made 
under appropriate titles, chapters, and sections, and in one ordinance 
containing one or more subjects." 

Section 4231 of the General Code providEs: 

"Immediately after the expiration of the period of such publication, 
the clerk shall enter on the reC'ord of ordinanC'cs, in a blank to be left 
for such purpose, under the reC'orded ordinances, a certificate stating 
in which newspaper and of what dates such publication was made, and 
sign his name thereto officially, and such certificate shall be prima facie 
evidence that legal publication of such ordinance has been made." 

Section 4232 of the General Code in part provides: 

"In municipal corporations in which no newspaper is published, it 
shall be s~.!_- publication of ordinances, r.osolutions, statements, 
orders, proclamations, notices and reports, required by this title to be 
published, to post up copies thereof at not less than five of the most 
public places in the corporation, to be d2termined by the council, for a 
period of not less than fifteen days prior to the taking effect thereof." 

Section 1695 of the Re-r;isecl Statutes provides: 

"By-laws, resolutions and ordinances shall be authenticated by the 
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signature of the presiding officer and clerk of the counciL Ordinances 
of a general nature, or providing for improvements shall be published 
in some .tews1.apPI of qeneral cir('ulation in tlle corporatiou: if a uaily, 
twicea~d if a weekly ~n-ee, b~fore going into operation. Xo ordinance 
shall take effert until the expiration of ten days after the first publica
tion of such notice. And as soon as any by-law, r<solution or ordinance 
is pJ.ssed and signed, it shall be reC'orde<l by the clerk in a book to be 
furnished by the council for the purpose, provided that whenever 
ordinances sh:tll be revised, codified, rearrange(! and published in book 
form and certified as corrert by the city or village clerk and the mayor 
thereof, such publication in book fNm shall be taken and held to be 
in lieu of publishing the same in 'l newspaper or newspapers as 
required by Jaw, and shall he a sufficient publication to all intents and 
purposos, and the ordinance or several ordinances so published in book 
form under appropriate titles, chapters and sections, sha!J be held the 
same in law as though they had been published in a newspaper or news
papers, provided that any new ordinance so published in book form, 
which has never been published aceording to law, and which contains 
entirely new matter shall be puhlished as heretofore required by Jaw." 

S2ctions 4227 and 4230 of the General Code supra purport to be a codification 
of section 1695 of the Revised Statutes t'.bove set out. 

Coming now to answer your questions I shaU: do so in the order in whicP, 
they are stated, taldng each one separately. 

First. Your inquiry in referEnce to publication of ordinances of a general 
natuN or providing for improvements in villages in which two newspapers of 
opposite politics are published a:1d of general circulation within the municipality. 

This condition is fully provided for in section 4228, General CodE' supra. 
Second. You inquiry as to the P'Jb!ication of such ordinances in villages in 

which no newspaper is published and in which th~re is no newspaper having 
general circulation. 

This condition is fully provided for in section ~.'General Code supra. 
Third. Your inquiry as to t.he publication of such ordinances in villages in 

v:hich no newspaper is published but in which two newspapers of opposite 
politics have a general circulation. ..;. < :... 

This condition is fully met by the provisions of section ~2'9. General Code 
IJUpra. 

Fourth. Your inquiry a<> to the publication of such ordinances in villages in 
which no newspaper is published but in which an independent newspaper only 
has a general circulation. 

This condition m·ay be met by the provisions of section 4232 of the General 
Code supra. 

Fifth. Your inquiry as to the publication of ordinances in villages in which 
no newspap=rs are published but in which one political newspaper and also one 
independent newspaper have general circulation thE'rein. 

This condition may be met hy thr prm·i>:ions of section 4232 of the General 
Code supra . 

.<!i:rtll. Your inquiry as to the pnhlication of Rnch ordinanc:s in villages in 
which an independent newspaper only is published and has general circulation 
therein, and in which also two newspapers of opposite political faith have 
general circulation. 

This condition is fully mE't by the provisions of sPrtion 4229 of th~ General 
Code supra. 
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seventh. Your inquiry as to the publication of ordinances in villages in 
which an independent newspaper is published and has general circulation 
therein, but in which no other newspaper is either published or has a general 
circulation. 

This condition is not met by the provisions of either sections 4228, 4229 or 
4232 of the General Code supra, yet section 4227 of the General Code supra 
requires that ordinances of a general nature or provirling for improvements shall 
be published " * " before going ii]-tO operation. The word "publish" does 
not necessarily mean that the publication shaJl take place in a newspaper, yet 
the section further provides that no ordinance shall tal<e effect until the expira
tion of ten days after the first publication of such notice. Fmi:hermore, section 
4230 provides that "when ordinances are revised * * and published in book 
form * * * such publication shall b!.' sufficient pnblication, and the ordinance 
'' * * so published in boo!;: form * * * shall be tbe same in law as 
though they had been published in a newspaper or new~papers." 

We are, therefore, confronted with the proposition that publication must 
tal{e place before the ordinancEs shall take effect, and yet there is no provision 
as to how such publications shall be made. In other words, there is an 
ambiguity in the statute. The proper interpretation of the statutes that are 
revised and, consoiidated is set forth in the case of Allen vs. Russell, 39 Ohio 
State 336, at page 337, wherein the cot1rt says: 

"But where all the general statnt!.'s of a state, or all on a particular 
subject, are revised and consolidated, there is a strong presumption 
that the same construction which the statutes received, or, if their 
interpretation had been called for, would certainly have received, before 
revision and consolidation, should be applied to the enactment in its 
revised and consoli~ated form, although the language may have been 
changed." 

It seems to me, therefore, that it is necessary in order to determine the 
proper meaning of sections ·1227 and 42:10 of the General Code to refer back to 
the section of the Revised Statutes, which in this instance we find is section 
1695, and in which we find that the language of section 4227, General Code, 
to wit: 

"Ordinances of a general nature, or providing for improvements 
shall be published as hereinafter provided before going into operation." 

was prior to the codification as follows: 

"OrdinancEs of a gene:r'al nature, or providing for improvements 
shall be published in some newspaper of general circulation in the 
corporation; if a daily, twice, if a weekly, once before going into opera
tion." 

Finding such language in the Revised Statutes Which fully covers the con
ditions which the present condition of the Code leaves uncovered, I am of the 
opinion, that it is necessary to reach such words in section 4227, General Code 
supra; therefore, I am of opinion that the publication of such ordinances shall 
be made in the indep~ndent newspaper. 

(Conditions stated in the fourth and fifth questions of this opinion are 
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likewise within the provil'ions of sec·tiou -1227 suura with the lanp;uap;e restorPll 
t'l sulh seetion a-; above stated.) 

Eigllth. Your inquiry as to how rmlJ!ieatl:m i" to he made ot such ordinances 
in villages in which an independPnt ancl a political ne\vHpa;Jer are published 
ancl have a g<neral circulation then'in. 

I am of opinion in vil'\\' of my reaclin;?; of section 4227, General Code supra, 
with the necessary change of the lan:;uage tlwreof, that the ordinances may be 
published in Either the one or the other of sairl papers. 

Xillth. Your inquiry as to the p•1blication of such ordinances in villages in 
which one political newspaper iz published ancl has general circulation therein, 
and no other newspaper circulates or is publisher! in the municipality. 

In view of my intaprE;tation of section 4227, General Code supra. with the 
necessary change of the language thereof, I am of opinion that the ordinances 
~'hall be published in such newspaper. 

Tenth. Your inquiry is to the pnblication of such orclinances in villages in 
which a political newspaper is published and has genei·aJ circulation and also 
jn which an independt'nt w'!wspaper has general circulation hut is not pub
;ished therein. 

I am of opinion in view of my reading of section 4227, General Code, with 
rhc nec~ssary change in the language thereof that the orclinances may be pub
lished in either the one or the other of said papers. 

Very truly yours, 

B 325. 

TDIOTHY S. HOGAX, 

Attorney General. 

COUNTY PROSECUTOR-SALARY-NO Co:.\IPENSATION BY TOWNSHIP 
TRUSTEES FOR SERVICES RENDERED THAT BODY. 

The county prosecutor is the statl!to;y legal adviser of the totcnslzip trustees 
anrl as his compensation is to be prol'ictecl for from the county treasury he 
cannot be further comJ)ensated by the tou:nship trustees for legal services renclerecl 
that body. 

CoLL\IIWH, Omo, Angust 18, 1911. 

Bureau or InsJ)ection and 8upcn:ision of Public Of{iN'-8, Department of Azulito1· of 
State, Columbus. Ohio. 

Gt:XTLE~n:x :-I beg to aclmowled~e receitJt of yonr letter of June 24th, in 
which communication you inqu!re as follows: 

":\lay the prosecutin~ attorney reC'eive from the trustees of a town
ship of his county compenf<ation for condncting a suit in behalf of said 
township or any of its officers. in addition to his annual c;alary?" 

In reply to your inquiry I dEsire to say that section 2!:! 7 of the General 
Code provides as follows: 

"The prosecuting attorney slJall be the legal aclviser ,,f the county 
commissioners and all oth€'1' county officers and county "Poards and any 
of them may require of him written opinions or instructi ms in matters 
connect2d with their offir~ial dutief<. He shall ]JroseC'nte '<lld defend all 
suits and actions whiC'h any st•ch offif'er or hoarrl rna~ dii·ect or to 
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which it is a party, and no county officer may employ- 1>ther counsel 
or attorney at the expPnse of the county except as provided in section 
twenty-four hundred and tweln•. He shall ·be the legal <tdviser for all 
township oificPrs and no such officer may employ other counsel or 
attorney except on the ordPr of thP township tn1stees dul} entered upon 
their journal, in which the compensation to be paid ~or such legal 
servicEs shall be fixed. Such compensation shall be oaid from the 
township fund." 

Section 3003 of the General Code provi!lPs for the salary of the prosecuting 
attorney and further provides that such salary shall be paid in equal monthly 
:nstallments from the general fund and shall /Je paid in full payment of all 
services. etc. 

I am, tlierefore, of the opinion that the prosecuting attorney cannot rec3ive 
rrom the trustees of his township or any other officer of any township of his 
c;ounty any compensation for conducting or defending a suit in belralf of the 

- said township or any of its officers. 
Very truly yours, 

D 326. 

TnroTnY S. HoaAx, 
Attorney General. 

CORONER--CO:.\iPENSATION FOR TRANSCRIBING RECORD-NO POWER 
TO ENGAGE OFFICIAL STENOGRAPHER AT EXPENSE OF COUNTY. 

There is no statute a1tt~.orizing the corone1· to engage 0' stenographer ancl 
when he floes. it must be at his own exp_ense. 

W'hen upou the certification of the coroner. compensation is paid to a 
stenogmphe1· f>-om the cnunty treasury. a findiug should be made against the. 
coroner tor the amount so paid. 

CoLv .\IBJ:S, Onro. A 11gust 19, 191]. 

Bu-reau of Inspection and Supervision of P1tblic Offices. SA;\£ A. HeDsox. Deputy, 
Columbus. Ohio. 

DF..\P. Sue-Your favor of July 7, 1911, is received, in. which you ask an 
op:nion upon the following: 

"A coroner employes a stenographer to take notes of the testimony 
of the witnesses in coroner's inquest, certifies and pays from the county 
treasury upon the allowance of the county commission£>rs a per diem 
for taking the notes and the regular rates per folio for transcribing the 
same. The coronP-r himself received from the county full pay at 10 
cents per 100 words for nec'lssary writings. What· finding should be 
made unrler such circumstances? Should it be against the stenograhper 
for the entire amount received, or should it be for the same amount 
ag,<inst the coroner, or should it be against the coroner for the amount 
received by him for necessary writings?" 

The compensation and fees of a coroner are fixed by section 2866, General 
Corle. which provides as follows: 

"Coroners shall be allowed the following fees: For view of dead 
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:,orly, three dollars: for drawing all necess<>.ry writings, and return 
thnreof, for e\·ery on~> hundred 'l':ords, ten cents; for traveling, each 
mil", to the place of view, ten ceTlts: when performing the duti~s of 
slteriff. the same fees as are allowed to sheriffR for similar services." 
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Part of the duies of a coroner are found in Rection 2856, General Code, 
and it is in this section thnt I find the only reference in the statutes to a 
stenographer of a coroner. 

Section 2856 prondts: 

"When informed that the body of a person whose death is supposed 
to have been eaused by violence has been found within the county, the 
coroue~ shall appear forthwith at the place where the body is, issue 
subpoenas for such witnesses as he deems necessary, administer to 
them the usual oath, anrl proceed to inquire how the deceased came to 
h!s death, whether by violence from any other person or persons, by 
whom, whether as principals or accessoriPs before or after the fact, and 
all circumstances rE:Iating thereto. The testimony of such witnesses 
shall be reduced to writing, by them respectively subscribed, except 
when stenographically reporteil by the official stenographer of the 
coroner. and, with the finding the recognizan~es thereinafter mentioned, 
if any, returned b:r the coroner to the clerl;: of the court of common 
pleas of the county. If he deems it necessary, he shall cause such wit· 
nesses to enter into recognizance, in such sum as may be proper, for 
their appearance at the succeeding term of the court of common pleas 
of the county to give testimony concerning the matter. The coroner 
may require any and all such witnesses to give security for their 
attendance, and if they or any of them neglect to comply with his 
requirements, he sball commit such person to the prison of the county, 
until discharged by dnP. course of law." 

This se<'tion provides that when the testimony of a witness at an inquest 
is stenographically reported by the official stenographer of the coroner, the 
witness need not sign the same. It does not authorize the payment from the 
county of the compensation of the stenographer. There is no statute empowering 
a coroner to employ a stenographer, and if he does so it must be at his expense. 

H is a well known principle of law that no officer, or person, can draw 
compensation from public funds except lly authority of statute or ordinance. 

The allowance to the coroner of ten cents per one hundred words for a 
necessary writings is the onl.v proper charge to bt:> pain from the county for 
f'Uch writings. The amount paid to the stenographer was illegal. The allow
ance was made upon certificate of the coroner for work for which he drew the 
full pay. The payment by S'!Ch certificate was unauthorized and the finding 
should be made against the coroner for the amount so paid. 

Respeetfully, 
TDIOTUY S. HOG.\X. 

Attorney General. 

21 -.\. G. 
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328. 

OFFICES C0:\1PATIBLI<J-DEPVTY SHERIFF AND COURT CONSTABLE
DEPUTY CLERK OF COURTS AND COURT CONSTABLES. 

The offices of deputy clerk of courts and of court constable are not of them
selves incompatible n01· are those of deputy sheriff and· court constable. Nor 
is such a union of official services prohibited by statute. Such incumbents. how
ever, cannot be paid f!rice for the same services. 

CoLt:~IBl:S, Omo, August 25, 1911. 

Bureau of Inspection and 8uper1:ision of Public Offices, SA:II A. Ht:nsox. Deputa. 
Columbus, Ohio. 
DEAR Sm:-Your favor of l\Jay 27, 1911, is received, in which you ask an 

opinion of this department upon the following: 

"A deputy sheriff and deputy clerk of courts, in addition to their 
regular salaries of such deputies, rE-ceive compensation from the county 
treasury for services as court constables. Wh'at should be the finding of 
this department?" 

The .provisions of the statute governing court constables are as follows: 
Section 1692, General Code: 

"When, in the opinion of the court, the business thereof so requires, 
each court of common pleas, circuit court, superior court, insolvency 
court, in each county of the state, and, in counties having at the last or 
any future federal census more than seventy thousand inhabitants, the 
probate court may appoint one or more constables to preserve order, 
attend the assigmnEnt of cases in counties where more than two common 
pleas judges regularly hold court at the same time, and discharge such 
other duties as the court requires. When so directed by the court, each 
constable sh'all have the same powers as sheriffs to call and impanel 
jurors, except in capital casEs." 

Section 1693, General Code: 

"Each constable shall receive the compensation fixed by the judge 
or judges of the court making the appointment. In counties where four 
or more judges regularly hold court, such compensation shall not exceed 
twelve hundred and fifty dollars each. year, in counties where mora than 
one judge and not more than three judges hold court at the same time, 
not to exo:ed one thousand dollars each year, and in counties where 
only one judge holds court, two and one-half dollars each day, and shall 
be paid monthly from the county treasury on the order of the court. 
Such court constable, when placed by the court in cha·rge of the assign
ment of cas: s, m'ity be allowed further compensation not to exceed one 
thousand dollars as the court by its order entered on the journal 
determines." 

The duties of a deputy sheriff and of a deputy clerk of courts are to assist 
and do the work of sheriff and clerk of courts respectively. 
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The general duties of H sheriff are prescrihNI in sl'rtions 2~:la anrl 2sa1 of 
the General Cede, whif'h rf'<HI as folloW!<: 

"S~ction 2833. Each shPrifi" shall 11reserve the public peaee and 
cause all r;ersons guilty of breacl1 thereof, within his knowlerlge or view, 
to enter into recognizanf'e with sureties to ){eep the peace and to appear 
at th= succeeding term of the common pleas court of the proper county 
and commit them to jail in case of refuml. He shall return a transC'ript 
of all his proceedings with the ref'Ognizance so taken to such court and 
shall execute all wanants, writs and other processes to him directed by 
pror>:r and lawful authority. He shall attend upon the common pleas 
court and the circuit court. during their sessions, and, when required, 
upon the probate court. In the exPcution of the duties required of him 
by law, the sheriff may call to his aid such perf'on or persons or power 
of a county as may he necr:>ssan•. Under the direction and control of 
the county commissioners, he sha!l have charp;e of the courthouse. 

"Section 2834. The sh:riff. shall execute every summons, order or 
other process, make return thereof as requirerl by law and exercise the 
powers conferred and perform the duti:os enjoined upon him by statute 
and by common law." 

The general duties of a clerk of courts is found in section 2874, General 
Code, which provides: 

"The clerk shall indorse, on eaf'h plrading or paper in a cause filed 
in his office the time of filing, enter all orders, decrees, judgments and 
proceedings of the courts of which he is by law the clerk, make a com
plete record of each cause unless bY law or by order of the court such 
record is dispensed with. and pay over to the proper partiEs all moneys 
coming into his hanils as clerk" 

The constitution has provisions preventing the same person holding two of 
certain offices. Neither of these provisions apply to the question in hand. 

Section 11 of the General Code provides as follows: 

"No person shall hold at th<1 same time by appointment or election 
mor~ than one of the following offices: sheriff, <'onnty auditor, county 
treasurer, clerk of the court of common pleas, county recorder, prose· 
cuting attorney, probate judge, and justic2 of the peace." 

Your question has two phases: First. the right of a deputy sheriff to act 
!lS court constable and to draw compensation for each position; second, the right 
of a deputy clerk of courts to act as court constable and to receive comp.2nsation 
for each office. 

The first proposition has been decided fn the ease of Wolf vs. Shaffer, 18 
Ohio Dec., 303, the syllabus of whieh case is as follows: 

"The same person may, at the same time, hold. the positions of 
deputy sheriff and court <'onstable. neither of which is a public office as 
that term is known to the law, and sl!cll in cum bent may lau;fully receive 
the emoluments peculiar to ea<'h. provided he is not paicl tu;ice for the 
same service. 

"A person holding the appointment of deputy sheriff is not ipeo 
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facto, required to· pres=nt himself to the court, at the expense of the 
sheriff, in that capacity, and the court may very properly appoint him 
court constable as these offices are not· incompatible." 

A note to the above decisions states that it was affirmed without report by 
the circuit court -on December 6, 1906. 

This decision was made before the salary law went into effect. The court, 
on pag~ 306 of opinion, discusses the effect of the salary law and holds that it 
will not change the rule therein laid down. 

"* * * and under the new salary law it is possible for the same 
person to be deputy sheriff and court constable and draw pay in both 
capacities, provided he is not paid twice for the same service." 

Second, the right of a deputy clerk of courts to act as court constable. 
The statute provides that no person shall hold the office of sheriff and clerk of 
courts at the same time. The court constable is not a sheriff, nor deputy sheriff, 
;,]though performing similar duties, such as preserving order, attending court; 
neither is be a clerk of courts, nor deputy. although he may attend to the assign· 
ment of cases for trial. As he is neither a deputy sheriff nor deputy· clerk of 
courts the statute, section 11, above quoted, would not prohibit a deputy clerk 
ol: courts holding the position of court constable. 

If the two positions are incompatible they cannot be held by the same 
person although the statute is silent thereon. 

The rule of incompatibility of office is laid down in the opinion of Dustin, 
J., in case of State vs. GerbPrt, 12 C\ C. N. S. 274, on pagP 275 as follows: 

"Offices are considered ineCJmpat.ible when one is subordinate to, 
or in any way a check upon, the othrr; or when it is physically 
impossible for one person to diseharge the duti<'s of both." 

Applying this rule to the case at hand. A eourt const.eble is neither subordi
nate to, nor a check upon the position of deputy clerk of courts. nor of a deputy 
1'-heriff. Whether it is physically impossible for one person to discharge the 
duties of both, will depenrl upon the amount of "'ork to he done in each position. 
There are many counties in this statf. in whieh such work C<''lld be done by the 
same person. It is for ~hose who appoint these offic'zrs and fix their compensa
tion to determine whether or -not it is physically impossible for the sa~ne person 
to fill both positions. The law does not prevent it. 

The offiozs of deputy clerk of courts and of court constable are not of 
themselves incompatible; neither are the office!' of devuty sheriff :md court 
constable incompatible. They may be held respectively by the same person. 
Such person. however, cannot dr.:tw compensation twice for the same service; 
that is, he cannot be paid for performing c2rtain duties as a deputy sheriff or 
t1eputy clerk of courts, an<l then be paid for the same work as a court constable. 
The service performed in each capacity must be separate and rlistinct from th€ 
other. 

Compensation can be drawn from the county treasury by the same person as 
deputy sheriff and court constable; and also as rleputy clerk of courts and as 
court constable. 

Respectfully, 
TDIOTHY S. HOGAX, 

Attorney General. 
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SHERIFF'S PROCLA::\IATIOX OF ELECTIOXS-CO::\IPLIAXCE WITH STAT
l:TORY FOR::\IS AXD XOX-CO::\IPLIAXCE WITH THE FOR::\IS PRE
SCRIBED BY THE Bl:REALT OF IXSPECTIOX AXD Sl:PERVISIOX OF 
Pl:BLIC OFFICES. 

A sheriff in making pror:lamations of eledio;zs in even numbered years is to 
be guided primarily by statutory rlirections and may therefore inclutle in such 
proclamations a detail~d list of the polling places in the county notwithstanding 
the fact that the Bureau of Inspection and 8U]Je1'Vision of Public Offices has pre
scribed a different form. 

CoLr~mcs. OHIO. August 31, 1911. 

Bureau of Inspection and Supervision of Public Offices. Department of Auditor 
of &tate, Columbus, Ohio. 
GE:o;TLDrE:o; :-I beg to acknowledge receipt of your communication of August 

1, asking for my opinion upon the following: 

··on page 20 of a pamphlet issued hy this department, entitled, 'In
structions for L:gal Advertising and Forms,' issued by this department 
September 1, 1909, you will note a form for sheriff's proclamation and 
that the same reads that electors will assemble at the places duly ap
pointed for holding elections in their several townships, etc. Section 
4825, General Code, provides that the sheriff shall give notice by pro::
lamation through his county of the time and place of holding such elec
tion. 

"Kindly give us your opinion as to whEther the form of notice as 
found on page 20 of said pamphlet complies with said section as to pub
lishing the place of holding election, or whether the sheriff should give 
a detailed list of the voting- places in each precinct. If you should hold 
that the form in the pamph!N is sufficient compliance with the law, 
what finding should be made by the examiners of this department who 
find that sheriffs ha''" published a long detailed list of the voting places 
in eaC'h township, ward or precinct?" 

As you state, the form on page 20 of the pamphlet referred to does not 
(\esignate the places of holding elections in the odd numbered years, save by re 
ferring to them as "places duly appointed for holding elections in the severa! 
townships, wards and precincts." The statute under which tee proclamation i!' 
to be issued is 4827 of the General Code (not 4825, which applies to notices of 
election for presidential electors). 

S:ction 4827 provides as follows: 

"At least fifteen days before the holding of any such general elec
tion, the sheriff Of each C'OUnty shall give notice by proclamation throug-h
OUt his county of the time and place of holding such Election and the 
officers at that time to be C'hosen. OnP ropy of the proclamation shall 
be poster! at each placP where elections arP appointed to be held, and 
such proclamation shall also be inserted in a newspaper published in 
the C'Ounty." 

Xotice of thre:> thine;s must be given by thP shf'riff to the electors: 1. The 
t!mp of the election. 2. Places of elePtion. :t OffiC'ers to he chosen. 
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The time of holding the elections are fix~d by law. All persons are pre· 
snmed to know the law. Notice required by statute as to this item, then, is for 
the purpose of acquainting the electors with things they are already supposed 
to know. 

The officers to be elected at a general election are also safe in certain cases 
which might arise by the necessity of filling a vacancy supposed to be known by 
the electors. The statutes state what officers shall be elected in even numbered 
years, and the notice as to this item would szem to be in a strict legal sense 
superfluous. 

On the other hand the places of holding elections are not fixed by law. In 
registration cities such ptaces are determined by the board of deputy state 
supervisors of elections; in other cities by the council, and in township pre
cincts by the township trustees (Section 4844, General Code). I have searched 
in vain for any statutory provision authorizing or directing deputy state super· 
visors, council or township trustees to notify the electors in any manner of the 
places they have severally fixed upon for holding elections. Apparently the dis· 
sEmination of this necessary knowledge is left to chance. 

However, the sheriff is required in the proclamation to notify electors as to 
the place of elections. The peculiar condition of the statutes would seem to in· 
dicate that this item is of mor~ importance than the other two. In practice, of 
course, this is not so, and I think it can be stated as a fact that electors are 
usually more familiar with the polling place of their ward, precinct or town
ship than they are with respect to the officers to be elected. 

It is perfectly well settled, of course. that the failure of the sheriff, or other 
offic:rs charged with like duties, to issue and publish the necessary election 
proclamation does not vitiate such an election, unless it can be shown that be· 
cause of such failure electors did not have a fair opportunity to record their 
choice. In other words, courts have not regarded election proclamations as of 
great importance in the machinery of elections. ·we are not considering this 
aspect of the question, however. \Ve might concede that it might not be neces
sary for a sheriff to publish a detailed list of the polling places in the county 
without decicUng that if he did publish such a detailed list he or the newspaper 
publishing it would b3 liable as for an excessive publication. 

The question is one of power or authority rather than one of necessity; of 
the maximum power rather than the minimum power. 

Because there is no other way legally to acquaint the electors of the places 
of holding elections in the· co1:nty, I am constrained to hold that it is perfectly 
proper for a sheriff to include in his proclamation of elections a detail~d list 
of the polling places in the county, and in so holding I do not wish to be thought 
as criticizing the form as promulgatecl by the bureau. This in almost every 
conceivable case would be entirely sufficient on account of the principle of law 
above referred to. The Bureau of Inspection and Supervision of Public Offices, 
however, has no power to prescribe exactly what shall be publ}shed by a sheriff 
in his proclamation. He is to be guided in making such P\lblication only by 
ihe statutes. 

For the foregoing reasons I am of lhe opinion tliat a sherifil may lawfully 
include in his proclamation of elections in even numbered years a detailed list 
of the polling places in his county' and that in such cases the examiners of the 
department of Inspection and Supervision of Public Offices should make no find· 
ing whatever. 

I might add that the above statements and conclusion apply as well to the 
publication under section 4825 as to the publication under 4827. 

Very trnly yours. 
TDWTHY S. HOGAX. 

Attorney General. 
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CHIEF OF POLICE-FEES IN ::\IAYOR'S COL"RT-RIGHT TO RETAIN. 

Por all sen;ices in a mayor's court lchic11 a chief of police is called upon to 
perform and for lchi,:h if performer! a constable tee i.~ provided by the sections 
relating to constables, that tee should control. Where a chief of police is called 
upon to perform a servire for which no fee is provided in the case of constables, 
and for the same service a tee is provided in the case of a sheriff. the latter 
measure shall control. 

A tee ta:r:ed in favor of a chief of police may. when paid in. be turned over 
to the chief and retained by him personally in addition to his salary. 

CoLL\IBes. OHio, August 30, 1911. 

Bureau of Inspection; and Supervision of Public Offices. Department of Auditor 
of State, Columbus. Ohio. 
GEXTLE::IlEX :-I beg to acknowledge receipt of your letter of August 5th, sub

mitting for IDYl opinion thereon the following questions: 

"1. Under section 45;14 of the General Coda, as amended .June 17, 
1911, what, if any, fep may legally be taxed in favor of the chief of 
police or his deputies in cases other than those arising out of viola
tions of ordinances? 

"2. May such fee in these cases be taxed in favor of a patrolman 
of a city police department, and if so, m•ay such patrolman retain such 
fee in addition to his regular salary? 

"3. In case any fee ma.y legally be taxed under said amended sec
tion in favor of any member of tha police department of cities, includ
ing its chief, may any such member retain such fee in addition to his 
salary, or must same be paid into the city treasury?" 

Said amended section 4534 of the General Code (102 0. L., 476) provides in 
part as follows: 

* * * "The fees of the mayor in all cases, excepting those aris
ing out of violation of ordinances, shall be the S'ame as those allowed 
the justices of the peace for similar services and the fees of the chief 
of police or his deputies in all caszs, excepting those arising out of 
violations of ordinances, shall be the same as those allo1ced sheriffs and 
constables in similar cases." 

The entire section relates to the criminal jurisdiction of the mayor and 
applies to cities in which there is no police court. The fees "allowed sheriffs 
and constables in similar cases" are plainly the fees allowed such officials in 
criminal cases. The following statutory provision determines these fees as 
applicable to the two officers named: Section 3845, as amended 102 0. L., 
277-285: 

"For the services hereinafter specified, when rendered, the sheriff 
shall charge and collE'ct the following fees and no more; • • • 
warrant to arrest, each person named in the writ, one dollar; attach
ment for contempt, each person named in the writ, seventy-five cents; 
* * * subpoena, each p2rson named in the writ, twenty-five cents; 
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venire, c~ch person named in the writ, twenty-five cents; summoning 
each juror, other than on venire, ten cents; "' * ,. all summons, 
writs, notice or notices, for the first name, seventy-five cents; and for 
each additional name, twenty-five cents; in addition to the fee for serv
ice and return the sheriff shall be authorized to charge on each sum
mons, writ, ord::r or notice, except as otherwise specifically provided 
by law, a fee of eight cents per mile going and returning " " *; t:~.k

ing bail bond, twenty-five cents; jail fees for receiving, discharging or 
surrendering each prisoner, to be charg<:d but once in each case, fifty 
cents; taking a prisoner before a judge or court per day, seventy-five 
cents; * * calling jury, ten cents; calling each witness, fiVI<l 
cents." * * " 

Section 334 7 of the General Code provides: 

"For services rendered, duly elected and qualified constables shall 
be entitled to receive the following fees: For service and return of 
copiEs, orders of arrest, warrant * * * or mittimus, forty cents for 
each person named in tho writ; service and return of summons, twenty
five cents for each person named in the writ; service and return of sub
poena, twenty-five cents for one person, service of each additional person 
named in the subpoena, ten cents; service of execution on goods or 
body, four per cent.; * * * on each day's attendance before a justice 
of the peace, or jury trial, one dollar: each day's attendance before 
justice of the peace on criminal trial, one dollar; * * * · summon
ing jury, one dollar; mileage, twenty cents for the first mile, and five 
cents per mile for each additional mile; assistants in criminal causes, 
one dollar and fifty cents per day each; transporting and sustaining 
prisoners, allowance made by the magistrate and paid on his certificate; 
serving all other writs or notices not herein named, forty cents and 
mileage as in othEr cases; copies of all writs, notices, orders or affidavits 
served, twenty-five cents; * '' * each day's attendance on the grand 
jury, two dollars." 

It is apparent at a glance that the fees of the sheriff and those of the con
~tab!e are different in nearly every instance for services which may be rendered 
in a criminal case; there is, therefore, no such thing as "fees allowed sheriffs 
and constables in similar cases." 

Amended section 4534 may be construed so as to allow the taxation in favor 
of the chief of police of Either the fees allowed a sheriff for similar services or 
those allowed a constable, as the mayor taxing the fees might, in his discre
tion, determine. Such a construction, however, would at once destroy the 
validity of th.e section. It would impose in the magistrate the arbitrary power 
to tax a higher fee against one litigant and a lower fee for the same services 
against another. The power would be arbitrary because no guide is furnished 
by the statute as to the class of cases in which the sheriff's fees shall be taxed 
and as to those in which the constable's fees shall be taxed against a litigant or 
a defendant. Such arbitrariness is violative of that provision of the fourteenth 
amendment of the federal constitution which forbids the several states to deny 
persons in their respective jurisdictions the equal protection of the law. There
fore this construction must be rejected. 

At first glance it might seem that the rejection of this construction de
stroys the only possible meaning of the section. However, the legislature will 
l>e presumed to have intended something definite. I would not assume to hold 
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any statut~ void for indefiniteness, althou~h in an extreme case a court mi~ht 
do so. 

It should at least be the duty ·or the adminiRtrative officers affected by the 
Rtatute to find its most probable meaning and to adhere to that meaning so long 
as the invalidity of the statutE' is not judicially det:ormined. 

On careful consideration of the amended section I can conceive of· but one 
meaning other than that already referred to and rcjE'cted which can be inferred 
from the ambiguous phraseology thereof. In seeking for such a meaning I 
have had regard to the remainder of the s2ction as above quoted, which re· 
Iates to the fees of the mayor and provides that these fees shall be "the same 
as thos~ allowed justices of the peace for similar services." Now it is, I think, 
obvious that the services rendered by a mayor in his magisterial and judicial 
capacity are in nearly all respects similar to those required of a justice of the 
pea~e in such capacities. Evid 'ntly then the legislature was seeking to authorize 
the taxation of costs in a mayor's court by the same rule as it had already 
authorized the taxation of costs in the court most nearly like that of a mayor, 
viz., that of a justice of the peace. This intention then may b2 fairly imputed 
to the legislation as its controlling motive. Applying it to the exact question it 
is at once seen that a chief of police is more like a constable than he is like a 
sheriff. He is an officer of a court of limited jurisdiction just as is the con· 
stable. He ordinarily exercises his executive functions within a limited terri
tory just as does the constable. His office lacks the common law dignity of that 
of the sheriff, nor is it one created by the constitution of. the state, in which 
respect it is similar to that of constable and dissimilar to that of sheriff. 

For these reasons then I am of the opinion that for all services which a 
chief of police is called upon to perform, and for which, if pzrformed by a con
stable a fee is provided by the sections relating to the constable, that fee should 
control. 

Such a holding does not entirely rej;oct the word "sheriff and" in the sec-. 
lion-at least not necessarily. There may be, and doubtless are, many minor 
differences between the dutic s of the· constable and those of the chief of police. 
Such difference may cause the catalogue of fees prescribed for constables to be 
incomplete as applied to the duties of a chief of police. If that is the case 
then, and in such ease only, would the chief of police, in my opinion, be entitled 
to the fees of th" sheriff for such services, if such fees are prescribed by statute 
relating to the sheriff. At least I believe this to have been the intention of the 
legislature. As strength€ning the conclusion thus reached permit me to point 
out the difference between section 2845 and section 2347, General Code, with 
respect to the item of milfage. 

A sheriff is entitled to eight cents per mile going and returning; a con
stable is entitled ro twenty cents for the first mile and five cents per mile for 
nach additional mile. There is a reason for thiR difference between the two of
fi::-rs. The sheriff in the ordinary course of his official duty is called upon to 
Perve writs throughout a county, and a constable in a great majority of cases 
confines his activities to the township, or at least to an adjoining township. 
Ordinarily then, the constable traYels shorter distances than does the sheriff 
and for this reason he is g\ven a greater mileage upon the first mile than upon 
the other miles traveled by him, while the sheriff is compensated, by the same 
mileage fee for every mil:! he travels. This fact illustrates the controlling 
principle which has actuated the legislature in passing these statutes. That 
principle is that compensation for specific. sen·ices is to b2 measured by the 
kind. of services to be rendered as determined in turn by the manner in which 
the particular officer customarily dischargE>R his duties; that is to say, the 
g-eneral assembly has ~triven to mal{e the f<'es a-ppropriate in each case. That 
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being the case, it is fair to presume that th2 legislature intended that the con
trolling fee taxable to a chief of police under section 4534 should be that of 
the constable-the approruiate fee. 

By nason of all the foregoing I am of the opinion that in cases other than 
those arising out of violations of ordinances, the fees of a constable should be 
taxed in favor of the chief of police under section 4534, General Code, as 
amended, unless section 3347, which prescribes the fees of a constable fails to 
provide a fee for the specific service performert by the chief of police; in which 
case the chief is entitled to the fee provided for the sheriff by section 2845 as 
amended. 

Answering your second question, I beg to state that in my opinion such a 
fee may not lawfully be taxed in favor of a patrolman of a city police depart
ment. He is not the "deputy'' of the chief of police unless he is made so by 
ordinance. One is a deputy ,who has authority to perform all and singular the 
duties of his principal. Section 9, General Code. Ordinarily a mere patrol
man would not have all the powers and duties of a chief of police. Ordinarily 
also, there is no such officer as "deputy chief of police." The existence of 
deputies, however, in the city government, is recognized in the municipal code, 
especially by section 4479, which speaks of ''deputies in the office of the city 
auditor and city treasurer." Council has general power under section 4214, 
General Code, to detBrmine the number of officers in each department of the 
city government. It is my opinion that council may constitute an incumbent 
of any position in the police department the "deputy" of the chief, but that in 
the absence of any such legislation by council no chief could be said to have a 
"deputy." 

Answering your third question, I beg to state that in my opinion the fee, 
which by virtue of section 4534, as amended, may be taxed to and in the name 
of the chief of police or his deputy as defined above, may be retained by the 
person in whose favor it is taxed· in addition to his salary, and need not be 
paid into the city treasury. 

Your third question involves another reconsideration of the two cases of 
Portsmouth vs. Millstead and Matthews vs. Delaware, the decisions in which 
have been the subject of advice by this department. to the bureau in the past. 
It will be recalled that the last opinion emanating from this department upon 
these two cases distinguished them upon the following ground: In Portsmouth 
vs. Millstead it was assumed by the court that the right to tax fees in the 
name of the chief of police existed, and the question was simply as to whether 
or not the city might ·recover the fees taxed in his name and retained by him 
personally. The court did not directly pass upon the question as to whether 
the fees could. lawfully be taxed in the first instance. In Matthews vs. Dela
ware, howevEr, the circuit court in an action brought by the chief to recover 
fees paid by him into the city treasury, held that there was. no right of recovery 
for the reason that there was no right to tax fees in his name in the first in
stance. If the court had heen able to holrt by virtue of a statute like section 
4534. as amended, that the fees hart originally been taxed in the name of the 
chief of police, its decision would not necessarily have been the same, and cer· 
tainly if it had followed the reasoning of Portsmouth vs. Millstead an opposite 
opinion might have been reached. 

Inasmuch as both of these circuit court decisions have been affirmed with
out report by the supreme court they must both, for reasons pointed out in the 
previous opinion, be regarded as correct statements of the law. Therefore, the 
sole question is as to whether or not the reasoning of Portsmouth vs. Millstead 
is applicable to section 4534, as amended, and to section 4'>.13, General Code, 
which provides that "all fees pertaining to any office shall be paid into the 



.\::\XL\L REPORT OF THE .\TTORXEY GEXER.\L. :331 

eity tre.1sury." The dec:sion in q•testion is reported in 8 C. C. n. s. 114. 
shall not quote from it. Suffice it to say that it is decided upon the following 
reasoning: 

Section 126, :\lunicipal Code, now ·1213, General Code, does not confer upon 
municipal corporations the power to provide salaries for any of its officers who 
have extra municipal dutirs to pPrform, which shall be jn lieu of all fees which 
snch officers might receive by reason of the performance of such extra municipal 
duties. Of itself and in itself it is not to be construed as authorizing a city to 
require any of its officers baving such dttties to perform to pay fees arising 
therefrom, and pertaining to the extra municipal functions of their offices, into 
the city treasury. The true meaning of the section is that a municipal corpora
tion may not provide that the fees payable under statutes or ordinances to 
municipal officers for purely municipal duties shall be retained by such officers 
in addition to the fixed salaries provided for them by ordinance. In a word, 
the section does not relate to fees in state cases and other matters not local at 
all. The distinction recognized in this case is the fundamental one between the 
two kinds of functions of a municipal corporation and the officers thereof. It is 
\Veil recognized that a municipality partakes both of the nature of an inde
pendent corporate body having functions purely local and municipal to dis
charge and of a territorial governmental subdivision within and for which the 
police power of the state itself is exercised. In like manner the powers and 
duties of the mayor and chief of police, the principal magisterial and executive 
officErs of the city, possess this dual nature. The mayor is an ex-officiof justice 
of the peace with criminal jurisdiction territorially coextensive with the bound
aries of the county. In the exercise of' this jurisdiction he furthers no munic
ipal purpose but acts as the agent and officer of the state. Sd also the chief of 
police,. when acting as an officer of the mayor's court in a state case is not ac
complishing a plirely local and municipal object, but is just as much an officer 
of the whole state as is a constable or a sheriff. Therefore, the presumption is 
that legislation as ambiguous as the court found section 126 Municipal Code, 
now section 4213, GenEral Code, to be, is intended to relate solely to the munic· 
ipal side, so to speak, of the officer's duties. 

This reasoning, which must be taken to be correct, for reasons already 
stated, applies aR well to section 4534, as amended, as it did to the statutes 
as the court in Portsmouth vs. Millstead assumed them to be. In other words, 
it is just as true of section 4534, as amended, that it deals with a non
municipal matter as it was of the section which the court relied upon in that 
case, and it is just as true of section 4213 that it deals with matters purely 
municipal as it was of section 126, :\1unicipal Code, as construed by the circuit 
court. 

For all the foregoing reasons I am of the opinion, as above stated, that a 
fEe taxed in favor of a chief of police by the rule above laid down may, when 
paid in, be turned over to the chief and retained by him personally in addition 
to his salary. 

Yours very truly, 
TDlOTHY S. HOGAX. 

Attorney General. 
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336. 

OFFICES J:t\'CQ:\IPATIBLE-CITY THEASURER AND COUN'l'Y TREASURER. 

A.s it ·is the duty of the city treaslt1·er to require the county treasurer to ac· 
count to him tor all taxes a1Hl assessments collected for city purposes, the of
fices act a.~ a check upon one another and therefore cannot be held by the same 
individual at the same time. 

Cou:;:m:n:s, OHIO, September 2, 1911. 

Bureau of Inspecti01i and Supervision of Public Offices, Jos. T. Tracy, Deputy, 
Columbus, Ohio. 
DEAR SIR:-Your favor of August 1, 1911, is received, in which you ask an 

opinion of this department upon the following: 

"We respectfully request your written opinion upon the following 
question: 

"May the treasurer of the city of Fostoria, Ohio, whose term of of
fice will expire January 1, 1912, continue to serve as such city treasurer 
after assuming the office of treasurer of Seneca county on September 4, 
1911? Wle find no statutory inhibition and recall no incompatibility 
unlEss it be that the offices are separated by a distance or about twelve 
miles." 

There is no statutory or constitutional provision against one person hold
ing, at the same time, the offices of city treasurer and county treasurer. In the 
absence of such a prohibition the same person may hold two .;>ffices at the same 
time, provided· the two offices are not incompatible. 

The rule of incompatibility is laid down in the case ot State ex rei. vs. 
Gebert, 12 Cir. Ct. N. S., 274, by Dustin, J., on page 275 of the opinion, as fol
lows: 

"Offices are considered incompatible when one is subordinate to, 
or in any way a check upon the other; or. when it is physically im
possible for one person to discharge thP dutiEs of both." 

In order to determine this incompatibility it is necessary to look to the 
statutory duties of a city treasurer to receive money from the county treas
urer. 

Section 3795, General Cod2, provides: 

"The taxes of the corporation shall be collected by the county treas
urer and paid into the treas'U1·y of the corporation in the same manner 
ancl under the same laws, rules and regulations as are prescribecl for the 
collection and paying over of state and county taxes. The corporation 
treasurer shall keep a separate account with each fund for which taxes 
are assEssed, which account shall be at all times open to public inspec
tion. Unless expressly otherwise provided by law, all money collected 
or received on behalf of the corporation shall be promptly deposited 
in the corporation trea!'!ury in the appropriate fund, and the treasurer 
shall thereupon give notice of such deposit to the auditor or clerk. Un
less otherwise provided by law, no money shall be drawn from the 
treasury· except upon the warrant of the auditor or clerk pursuant to 
the appropriation by council." 
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Section 2688, General Code, prO\'ides: 

"After he has madE' each semi-annual settlement with the county 
auditor, the county treasurPr shall pay into the state treasury, on the 
warrant of the state auditor. the full amount of all sums found l)y the 
auditor of state on an examination of the duplicate settlement sheets 
sent to him by the county auditor, to belong to the state." 

Secticn 3892, General Code, provides: 

"When any special assessment is made, has been confirmed by 
council, and bonds, notes or certificates of indebtedness of the corpora
tion are issued in anticipation of the collection thereof, the clerk of 
the counc!l, or before the second :\londay in September, each year, shall 
certify such assessment to the county auditor, stating the amounts and 
the time of payment. The county auditor shall place the assessment 
upon the tax list in accorrlance therEwith and the county treasurer shall 
collect it in the same manner as other taxes are collected, and when 
collected pay such assessments to the treasurer of the corporation, to be 
by him applied to the payment of such bonds, notes or certificates of 
indebtedness and interest thereon, and for no other pur;;Jose. For the 
purpose of enforcing such collection, the county treasurer shall have the 
same power anrl authority as allowed by Jaw for the collection of state 
and county taxes." 

Section 4298, Gener·aJ CorlE', provides: 

"The treasurer (cities and villages) shall demand ar.<l receive from 
the county treasurer taxes levied and assessments made and certified to 
the county auditor by authority of the council, and by the auditor vlaced 
on the tax list for collection. and from persons authorizeu to collect or 
required to pay them, moneys accruing to the corporation from judg
ments, fines, penalties, forfeitures, !icPnses and costs taxed in the 
mayor's or police courts, and debts due the corporation, and he shall 
disburse them on the order of such person or persons as may be author
ized by law or ordinance to issue orders therefor." 

Section 4301, General Code, providP.s: 

"On the first Monday of February and August in each year, the 
county treasurer shall pay over to the treasurer of the corporation all 
moneys received by him up to thot date arising from taxes let'ied and 
assessments rnado3 belonging to the corporation." 

Szction 4300, General Code, provirles: 

"The treasurer shall receive and disburse all funds of the corpora· 
tion including the school funds, and suP.h other funds as arise in or be
long to any department or part of the corporation government." 

333 

It appears that the county tr<asurPr collects the taxPs and assessments in 
the first instance from the taxpayer, then he is required to make settlement with 
~nd pay over to the ctiy treasurer, all moneys coll~cted for municipal purposes 
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Including the school funds. Section 4298 requires the city treg_surer to '·demand 
and receive from the county treasurer" monEy iJaid for taxes and assessments. 
Section 4301 provides that the city treasurer shall receive from the county 
treasurer "all moneys" belonging to th3 corporation. 

In order to perform the above duties prorJerly the city treasurer should 
check up and ascertain if the accounts of the county treastlrer ara in accordance 
with the settlement made, and that all moneys belonging t.o the corporation are 
accounted for. He would also be requirHl to give a receipt for same, when paid 
him. 

Applying the rule laid down in 12 Cir. Ct. N. S. 274, supra, are not the acts 
and duties imposed upon a city treasurer by the above sections a check upon the 
county treasurer? It is my opinion that th<:y are. 

In the case of State vs. Bus, 13fi l\1o. 325, Macfarlane, J., in the opinion 
of the court on page 338, lays down the rule of incompatibility as follows: 

"At common law the only limit to the number of offices one person 
might hold was that they should be comJJatib!'2 and consistent. The in
compatibility does not consist in a physical inability of one person to 
discha'rge the duties of the two 'offices, but there must be some jncon
sistency in the functions of the two; some conflict in the cluties- req1tired 
of the officers, as where !Jne has some supervision of the other, is re
quirecl to deal with, control ot' assist him." 

Also in the case of w·el!s vs. State, 94 N. E. 321 (Indiana Supreme Court), 
the sixth syllabus reads as follows: 

"Under Burll3' Ann. St. 1908, section 6475, making it the duty of the 
auditor and his deputy to apportion the school revenue, sections 6406, 
6477, making it their duty to approve the bond ol' school trustees, sec
tions 6442, 6443, 6454, 6461, 10312-10:H7, requiring school trustees to 
make certain tax levies and the auditor to make certain assessments 
and to compute and extEnd the taxes and collect the funds arising froin 
the transfers of pupils between school corporations, ana sections 613.], 
li.f/ii, requiring the auditor or his deputy to apportion and disburse cer
tain of the school funds and t11e trustees to Teceive them thTOltgh hint, 
the offices ot depnty county auclitor and. school trustee are incompatible, 
so that a school trustee vacates his office bY accepting the office of deputy 
county auditor." 

In rendering the opinion in the above case, Myers, C. J., at page 323, says: 

"Whether the outies of deputy county auditor and trustee of the 
school of a town are incompatible, and therefore forbidden by the policy 
of the common law, it is not necessary to determine, as the statutory 
prohibition is th€• same in effect, as the common law prohibition. There 
are, however, several particulars in which the fl1tties are incompatible. 
Among the duties of the auditor, and of his deputy, is that of apportion
ment of the school revenue (Burns 1908, sec. 6475); approving the bonds 
of school trustees, Burns 1908, sec. 6406, 6477. The school trustees make 
certain tax levies, and the auditor makes certain assessments, and the 
auditor and his deputy computes and extends the taxes on the duplicates. 
He collects the funds arising frorn the transfer of pupils b?.tween school 
corporations. Burns, 1908, sections 6454, 6461, 6442, 6443, 6454, 10312-
10317. The auditor or his deputy apportions and disburses certain of the 
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school funrls anrl the tnt~tees rccein~ them tllrouqll 1. li,l. Then• is snc·h 
v connection hetween the two otr.I'E'S with respect to the schoal funllH 
that leads to such incompatibility with rPSp"Oec to thPir mana~rll)Pnt, and 
thP supervis:on oi one over thP othPr, tl"Jat the acceptance of one is the 
vacation of the other." 

The city trEasurer deals with th2 l'ounty treasurer and therefore comes 
\Y:thin the rule laid down in 135 :\Io. 225, supra. He receives funds from the 
rounty treasurer anr! then•fore comes within one of the particulars of incom
patibility Sl>:cified in !l4 N. E. 3~1. snpra. As far as city funds are concerned 
the city treasurer, in a sense, must have supervision of the collection of taxes 
lJy the county treasurer, or rather its distribution. That is, it is his duty to 
require the county treasurer to account to him for all taxes and assessments 
collected for city purposes. 

Tha offices of city treasurer and county treasurer are a check upon each 
other so far as city and school funds are eonc, rned. It is not the policy of the 
law that such offices should be held hy the same person at the same time .. It 
\\"OUld likely lead to many irregularities in thP performance of official duties. 

Th~ offices of city treasurer and county treasurer are incompatible and 
cannot be held at the same time by the same person. 

RPspectfully, 

B 345. 

TnroTHY S. HOG.\X, 

Attorney General. 

SHERIFFS-DISPOSITION OF FEES RECEIVED WHEN ACTING AS RE
CEIVER-OFFICIAL AND PRIVA'l'E CONNECTION- COUNTY FEE 
FUND. 

·where a sheriff is obligee! to art as receiver b1! pro'Oision of statute he acts
liS such receiver in his official cnpacity and all tees receiver! in this connection 
11hall be paicl into the county tee tunc!. 

When a sheriff is appointee! receiver in any manner outsiil.e ot that u;hich is 
directly irnposecl by ~tatute as an incident to hi8 office as sheriff, he is entitled 
to the tees accruing as an individual. 

Corx~ml"S, Onro, September 6, 1911. 

Bureau of Inspection anrl Supervision of Pl•blic Offices, F!arn A. Hudson, Deputy. 
Columbus, Ohio. 
D~:An Sue-Under favor of June 3, 1911, yon ask an opinion upon the fol

lowing: 
"If a sheriff is appointerl receiver, should the allowance made him 

by the court for services as such receiver be paid into his fee fund, or is 
he entitLd to retain the same for his own use." 

The following sections govern the payment of fees into the county fee 
fund: 

Section 2977, General Code, provides: 

""All the fees, costs, percentage~>, penalties, allowances and other per
quisites collecterl or recei!'erl 1J11 lmc as Cf)l/lpen!iation for services by a 
county auditor, county treasurer, probate judge, sheriff, clerk of courts, 
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or reccrder, shall be so receit·ccl ancl collectecl tor the sole use ot the 
treasury ot the cOtwty in which the~· are elected and shall be held as 
public moneys belonging to such county and accounted for and paid over 
as such as hereinafter provided." 

Section 2983, General Code, a':l amended 102. Ohio Laws, page 136, pro
vides: 

"On i.he first business day of April, July, October and January, and 
at the end of his term of office, each s11ch officer shall pay into the county 
treasury on the warrant of the county auditor, all tees, costs, penalties, 
1Jercentages. allotcances ancl perqu.isites ot whatever_ kind collected by 
I! is of/ice rluring the l)rececling quarter or part theJ"eot toT official seTvices. 
which money shall he l;:ept in separate funds and credited to the office 
from which r~ceived; and he shall also at the end of each calendar year, 
make and file a sworn statement with the county commissioners of all 

· fees, costs, penalties, percentages, allowances and perquisites of whatever 
ldnd which has been due h!s office and unpaid for more than one year 
prior to the date of such statement is required to be made." 

The Code provides that the sheriff may act as receiver in the following in
stances: 

S12ction 11842, General Code. provides: 

"\Vhen a receiver is not appointed, the officer who attaches the prop
erty shall have the powers and perform the duties of a receiver appoint€d 
uy the court or judge anrl, ;f necessary, as such officer may commence and 
maintain actions in his own name. He also may be required to give se
curity other than his official bond." 

Section 11782, General Code, provides: 

"The judge by order, may appoint the sheriff of the proper county, 
or other suitable person, n r<ceiver of the pToperty of the judgment 
debtor. He also, by order, may forbid a transfer, or other disposition of, 
or interference with, the property of the judgment debtor not exempt by 
l:tw." 

Section 11783, General Code, provides: 

"If the sheriff be appointed receiver, he and his sureties shall be 
liable on his official bond as sur.h receiver. If another person be ap
pointed, he must take an oath and give ru bond as in other cases." 

Section 11842, General Code, is applicable to proceedings to attach property. 
Section 11782, General Code, governs in proceedings in aid of execution. These 
are the only instances _in which the sheriff is required by statute to act as re
CEiver. In both instances he seizes property upon legal process. He does this 
in his official capacity as sheriff. If he acts as receiver of the property by ap
pointment of court under section 1.1782, or by failure of the court to appoint as 
prescribed in section 11842, he act':l in his official capacity as sheriff and not as 
an individual. 

Fees r.:ceived as receiver in such cases, namely, proceedings in aid of execu-
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tion and for attachment, are received in his official capacity as sheriff and should 
be paid into the fee fund. 

There are a number of other instances in which rec~ivers are appointed by 
the courts. The &tatute places no duty upon a sheriff, as such, to act as re
ceiver in such cases. Th!)re is no inhibition against a person, who is sheriff, 
a•:!ting in the capacity of receiver. Such receivership would be an additional 
employment, the same as if the p:orsor. who is sheriff should carry on a private 
business. The same person may, and often does, hold two of certain offices, for 
each of which he draws compensation from public funds. In the same man· 
ner. a p.rson may perform the duties of a public office and also conduct a private 
business. 

Each public official should perform the duties required by his office. If he 
does this, that is all the public can require of him as such officer. It is not re
quired that he perform no other s:orvice, so long as such additional work does 
not interfere with nor impede the performance of his official duties. 

The fees to be paid into the county fee fund by a sheriff are those received 
in his official capacity as sheriff, for services presr'ribed by law to be performed 
by a sheriff. Th€1 fees rec:oived by a sheriff as receiver, except in proceedings 
in aid of execution· and for attachment, do not come to him in his official ca· 
pacity as sheriff. The allowance for such services belong to the sheriff indi
vidually and do not go ta the county fe~ fund. 

A 353. 

Respectfully, 
TDIOTHY S. HOGAX, 

Attorney General. 

CITY AUDITOR-DUTY TO CONTROL FORMS OF ACCOUNTS OF OTHER DE· 
PART:\IENTS-DUTY TO REJ:<~USE VOUCHERS FOR PAYMENT OF EX
PENSE OF KEEPING UP SYSTFJ:\1 REC01\1~1ENDED BY OTHERS. 

Under section 4289, Geneml Gode, it is the manclatory duty of the city audi
tor to prescribe the torrn of accounts anrl repm·ts to be rendered to his depart· 
ment. and subject to the State Bureau of Inspection ancl Supervision he shall 
lwt·e the inspection and supavision thereof. 

It is therefore the duty of that official to refuse vouchers cll:awn by other 
city dcpr1rtments {!Jr expenses of keeping additional forms of accounts prescribe!l 
c.r installed upon the recommendation of other bodies or individuals. He shoulfl 
also refuse payment of vouchers f0r the necessary books and supplies to keep 
iiaid additional accounts. 

Cor.t:~IBL's, Ouw, September 12, 1911. 

Bureau of Inspection and Supervision of Public~ Offices, Department of Auditor 
of State. Columbus. Ohio. 
GEXTLE~IEX: -I beg to acknowledge r(o'ceipt of your letter of June 7th, in 

which you request my opinion upon n,e following questionR: 

"1. Is it the duty of the city auditor of any city to refuse vouchers 
drawn by other city departments for expense of keeping additional 
forms of accounts prescril.Jerl or installed upon the recommendation of 
other bodies or individuals? 

"2. Should he refuse payment of vouchers for the nec-2ssary books 
and supplies to keep said ar!rlitional accounts?" 

22-.. \. (;, 
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In reply I beg to state that section 277 of the General Code provides as fol
lows: 

"The auditor of state, as chief inspector and supervisor, shall pre
scribe and install a system of accounting and reporting for public offices. 
Such system shall be uniform in its application to offices of the same 
grade and accounts of the same clas~, and shall prescribe the form of 
receipt, vouchers and documents, r<quired to separate and verify each 
transaction, and forms of reports and statements required for the ad
ministration of such offices or for the iJ!.formation of the public." 

Section 4284 of the General Code provides as follows: 

"At tlte end of each fiscal year. or oftener if required by council, the 
auditor shall examine and audit the accounts of all officers and depart
ments. He shall prescribe the form of accounts and reports to be 
rendered to his department, and the form and method of keeping ac
counts by a]] other departments, and, subject to the powers and duties 
of the state bureau of inspection and supervision of public offic.-2s, shall 
have the inspection and revision thereof. Upon the death, resignation, 
removal or expiration of the tt>rm of any officer, the auditor shall audit 
the accounts of such officer, and .if such officer be found indebted to the 
city, he shall immedi'ately give notice thereof to council and to the 
solicitor, and the latter shall proceerl forthwith to collect the indebted
riess." 

It is plain to be seen that the intent of the legislature was that, first, it 
should be the duty of your department, and also the duty of the city auditor, to 
prescribe forms of acconnts in the various city departments. In that respect, 
these statutes arc mancl'atory and not discretionary. Again, it becomes the man
datory duty of the city auditor, unrler section 4284 above quoted, to prescribe 
the form of accounts and reports to be rendered to his department, and the form 
and m::thod of keeping aceounts by all other departments; and, subject to the 
powers and duties of the State Bureau of Inspection and Supervision of Public 
Offices, he shall have the inspection ancl revision thereof. These duties being 
mandatory on the city auditor I am of the opinion, in answer to your first ques
tion, that it is also the duty of the auditor to refuse vouchers drawn by other 
city departments for expense in kc£>ping additional forms of accounts prescribed 
or installed upon recommendation of other bodies or individuals, there being no 
legal authority for the contracting of a.ny expense for supplies for keeping ac
counts by any department of a city, other than those prescribed by the city 
auditor, as provid'cd in section 4284. 

It is the duty of any person at the head of any department of a city govern
ment, other than the city auditor, to apply to the auditor for forms of accounts 
and vouchers to be used by their respective departm€nts, and no other body or 
individual has the right, under the code, to recommend or prescribe such forms. 

In respect to your second quEstion I desire to say that the city auditor, for 
th,e reasons set forth in my answer to your firE<t question, should refuse pay
ment of vouchers for the necessary books and supplies to keep any additional 
accounts, the bills for which were created by the head of any department upon 
the recommendation of any other person than the city auditor. 

Very truly yours, 
TDIOTHY S. HoG.\cX, 

Attorney General. 
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COCXTY TREASCRERS-TER:\1 EXDIXG SHORT OF T"'O CALEXDAR 
YEAHS-XO REDCCTIOX OF SALARY BY REASOX THEREOF. 

Though a county treasurer u:huse tPTm by statute ends September 4, 1911, 
liZ rf'alify sen·es four clays less than two calendar years, nevertheless he has 
SJTell llis statutory f1co yecrs and there shall be no reduction in salary. 

Cm.c,uws, Omo. September 12, 1911. 

Bureau of Inspection ar>d 8uparvisim• nf Public Offices, Jos. T. Tracy. DeJJuty. 
Columbus, Ohio. 

DEAH S11::-Under favor of .June 23, 1911, you ask an opinion of this depart· 
mEut upon the following: 

'"All county treasurers will retire by expiration of term on the first 
J\Ionday of September, Hl11, which is the fourth day of the month. 
What, if any, portion of the monthly salary for September will be due 
to a retiring tr:asurer? We would cite you to 47 Pacific Reporter, 937." 

The term of office of a f!ounty trea<;urer is set forth in section 2632, General 
Code, as follows: 

"A county treasurer shall be t>lerted biennially in <!ach county, 
who shall hold his offic2 for two years from the first lVIonday of Septem
ber next after his election." 

Section 2989, General CodE', as ai'lended in 102 Ohio Laws, page 137, pre· 
vi des the manner of paying the salary, as follows: 

"Each county officer herein named sh'all receive out of the general 
county fund the annual salary hereinafter provided, payable monthly 
upon warrant of the county auditor." 

The county treasurer. whose term expired September 4, 1911, was elected ~;::. 

l 909, and took his office on September G, 1900. He has served two days Jess than 
two full years, that is, calendar y.-oars. There is no provision that salaries shall 
begin on the first day of the month and end on the last day of the month. The 
statute says the county officer shall receive his annual salary payable monthly, 
which would mean twelve Equal installments. This disposes of your question. 

However, you have cited me to 47 Pacific 9:n, and another question presents 
itself. The treasurer has served two days less than two calendar years. Should 
he have a reduction in his salary for these two days? 

An examination of the calendar shows that the terms of a county ti·easurer 
will run as follows: From S?ptE>mber 6, 1909, to September 4, 1911; from Sep
tf'mber 4, 1911, to September 1, 1913; anrl from September 1, 1913, to September 
ll, 1915. Practically the same result will occnr from any three consecutive terms. 
One serves two days less than t\1 o full calendar years, another three days less 
and another five days more. Two serve for lfJ4 weeks and the other for 105 
weeks to complete his term. If each was to be paid in accordance with the 
calendar y<ars it would make no difi'lrence to the public treasury, for the 
days short for the two officers are equalled hy the days over for the other. 
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The syllabus in the rase cited by you, namely, Dillon vs. Bicknell. 47 Pa. 
937, is as follows: 

"2. Under the county government act of 1891, providing that cer
tain county officers, whose compensation is fixed at an annual sum shall 
hold office from the first Monday after the fir~t day of January next suc
ceeding their election, till their successors ar<J qualified, such officers 
are entitled to be paid for the actual time; they serve." 

Haynes, Judge, on page 937, says: 

"* * * S2Ction 4109 of the political code as amended March 7, 
1881, is as follows: 'All elective county, city and township officers, ex
cept superior court judges, superintendents of schools and assessors, 
shall be elected at the general election to be held in the year 1882, and 
at the general election to be held every second year thereafter, and 
shall take office on the first Monday after the first day of January next 
succeeding their election, and shall serve for two years. The years that 
said officers are to hold office are to be computed respectively from aml 
including the first Monday after the first day of January of any one 
year to and including the first -:\'londay after the first day of J-anuary of 
the n2xt succeeding year; provided, etc.' H is conceded that, if that 
section of the political code is still in force, it is conclusive ·as to what 
constitutes the official year, and that under its provisions the demand 
made by the plaintiff was unauthorized." 

Plaintiff in the above case served five days more than two full calendar 
years and demanded extra pay for those five days. 

Again on page 938 the court says: 

"Indeed, under the statute fixing the commfmcement and termina
tion of the terms of county officers it can never happen that the term 
consists of precisely two years, it being sometimes more and sometimes 
less; and therefore the provision fixing the compensation at 'an annual 
sum should be construed as fixing the rate of compensation to be paid 
for the time the officer actually serves. This construction will do exact 
justice between the preceding' and succeeding officers, and not increase 
the burden to be borne by the pEople." 

Our statute, section 2632, General Code, says the county treasurer "shall 
hold office for two years from the first Monday of September next after his 
election." 

Section 8 of the General Code provides: 

"A person holding an office or public trust shall continue therein 
until his succ:ssor is elected or appointed and qualified, unless other
wise provided in the constitution or laws." 

No definite term of offiee is sprcified in the rule laid down in the syllabus 
of the above case. The officers serve from a certain day till their successors 
are qualified. Section 2632, General Code, specifies a definite term, and the 
rule laid down in the syllabus does not apply, unless the officer should hold 
over by virtue of section 8 of the General Code. 

Our statute is more like that set out in the opinion, but not going so fully 
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into detail as to what is the official term. A county treasurer is elect2d every 
two years and takes office from the first :\londay of September following his 
Plection. It is apparent that the statute int:nds and means that the treasurer 
5hall serve for two years from the first :\londay of September following his elec
tion to the first :\Ionday of September following the election of his successor, 
two years later. That is the offiPial term. Whether it is shorter or longer than 
two calendar years makes no differenPe, as the statute mal'es that the term of 
two years. 

Each county treasurer is entitled to hiR full two years' salary as provided 
by statute whether his term is two or three days less or five days more than 
two calendar years, provided of course that he serves his full term. There is 
no authority for deductions or for extra allowances. 

359. 

Respectfully. 
TDIOTHY S. HOGAX, 

.Attorney General. 

COUNTY AUDITOR- REI;\-IBURSE:\IE?i!T FOR POSTAGE AND DRAY EX
PENSE INCURRED IN DISTRESS AND SALE OF PERSONAL PROP· 
ER'l'Y-POWERS OF COUNTY COMMISSIONERS-TREASURER'S FEES 
IN SUCH CASES-STATUTORY CONSTH.UCTION. 

There is no express provision tn the statutes tor the payment to the county 
treas-un~r of his expenses incurred in hiring a dray or moving van in making 
distress ancl sale of goods ancl chattels of clelinquent taxpayers under sectio11 
2650, General Code, nor of postage expense incurred in notifying delinquent tax· 
payers of his instructions to distrain property. 

By implication. however. the c0unty commissioners are authorizecl to reim· 
burse him for such e."Epcnses. 

Section 2659, General Cocle. providing that the treasurer's tees in snch cases 
shall be the same as those of eonstables refers to section 3347, General Cocle. 
These tees are to be paicl into the tee tuncl of the eonnty treasury. 

CoLl':\IIWS, Omo. September 14, 1911. 

Bureau of Insper.tio11 ancl Supervision of Public Of!iC'es, Department of .Auditor 
of State, Colurnlms. 071 io. 
GEXTLE:~n:x :-At the request of Hon. Edward C. Turner, prosecuting at· 

torney of Franklin county, Ohio. I beg to !:tate my opinion upon the following 
questions submitted by him to you: 

"What, if any, authority of Jaw is there for the county treasu1·.=r 
to incur the following items of expensE" in connection with making 
distress and sale of goods and chattels of delinquent personal tax
payers under section 2658 of the General Code: 

"1. Hiring or purchasing a dray or moving van; 
"2. Postage incurred in notifying delinquent personal taxpayers of 

the trPasurer's intEntion to distrain property." 

As ro the first question I beg- to state that section 2658 authorizes the treas
urer, when taxes are past due and unpaid to "distrain sufficient goods and chat
tels belonging to th! persons charged with such taxes, if found within the 
·~ounty, to pay· the taxes so remain in~ due and the costs that have accrued 
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"' * *" Nowhere in the chapter relating directly to the election, powers and 
duties of county treasurers is there any express provision of law authorizing 
the reimbursement of the treasurer for any expense incurred by him in the 
discharge of his official duties. The county officers' salary law, sections 2977 
to 3000, inclusive, General Code, and the various amendments thereto do not 
expressly authorize the county officers therein named to be reimbursed for any 
expenses incurred by them or any o.f them in the performance of duties enjoined 
upon them by law. 

It is manifest, however, that some expense must ba incurred by the county 
treasurer in performing the various duties of his office. He must, for instance, 
at the very least consume larg'c quantities of stationery and the like. If I am 
not mistaken, the practice has been to call ur)()n the county commissioners to 
furnish such supplies and to pay for them out of the general county fund. No 
specific statute directly authorizes this practice, but it is justified, I think, by 
section 2640 of the General Code, which by inference authorizes the commis
sioners to allow and pay claims against the connty, and by section 2419 of the 
General Cod2, which enjoins upon the commissioners the imperative duty of 
furnishing "offices for .county officers." 

This seeming departure from the otherwise strict rule that statutory author
ity must be found for the payment of any money from the public treasury may 
be Explained upon the ass!!mption, which J think is proper, that the county 
commissioners constitute the bo::~.rd of general or residuary power. 

To all intents and purposes this board is the county, and where power to 
do a thing necessary to the transaction of the county:s business is not expressly 
conferred upon some other officer or board of the county, that power by implica
tion must be held to reside in the board of county commissioners. 

For the for.:going reasons I am of the opinion that the county treasurer, , 
if he deems it advisable, with a view to collecting a large amount of delinquent 
personal taxes, to m·ail notices to tlie delinquent taxpayers, and to hire a vehicle 
for the purpose of distraining goods under the section above cited, should make 
his opinion !mown to the county commissioners and ruiuest of them that they 
furnish from the general county fund the necessary postage and other supplies, 
including the vehicle in question. The commissioners may, in such case, in my 
opinion, lawfully grant the r<quest of the county treasurer. 

The case at hand is to be distingt!ished from two other similar cases, to-
wit: . 

1. Under the law as it P.xisted prior to the enactment of the county of
ficers' salary law, expenses of this sort Were chargeable against the officer per
~onal!y. and he was expected to reimburse himself out of his fees. Now, that 
each county officers affecterl by the county officers' salary law, including the 
county treasurer, receives a stated salary from the general county fund (by 
virtue of the amendment of r<cent date) his expenses are properly chargeable 
against such fund, especially inasmuch as they are not made ch'argeable against 
the various fee funds. 

2. Cases like that of the sheriff, whose expenses under section 2997 of the 
General Code, are expressly provided for are to be distinguished. Section 2997, 
for example, is to be r<garded as a limitation upon what would otherwise be 
the general power of the county commissioners rather than as an indication 
that without such a section no county officer is entitled to be reimbursed for 
expenses incurred by him, or oullays occasioned by the purchase of necessary 
supplies for his office. ' 

The prosecutor's second question involves the construction of section 2659 
of the General Code, whiP.h provides as follows: 
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"For making distress and sale " " "' the tnasurer shall be al
lowed the same fees as are allowed to constables for maliing levy and 
sale of JJroperty on ex"ecution. Traveling expens<s shall be computed 
from the seat of justice of the county to the place of making the dis
tress." 

The referenc~ here is, in my opinion, to those provisions of section 3347, 
which are as follows: 

"For serviees rendered, duly elected and qualified constables shall 
be entitled to receive the following fees: " 0 " service of execu
tion on goods or body, forty cents; on all money made on execution, 
four per cent.; "' •) <- mileage. twenty cents for the first mile and 
five cents p~r mile for each additional mile." '' " " 

The fees thus earned and so computed must in my opinion be paid into the 
fee fund of the county treasury. 

I have sent a copy of this opinion directly to :\fr. Turner. 
Very truly yours, 

TnroTHY S. HoGAX. 
Attorney General. 

370. 

COU~CIL--~EWSPAPERS-PUBLICATION OF ORDT~ANCES UPON CON
TRACT-MANDATORY TO PUBLISH AT :\IAXDiU:\1 RATE-REFUSAL 
OJ<, PAPER TO PUBLISH. 

·where there are published in a munidpality. t1co netcspapers ot general 
c-irrulation in accordance u:ith section 4228, General Code, it is mandatory upon 
the c01111cil to publish its ordinances at the maximum rate provided in section 
6251, GenPral Corte, if they cannot contract for a less rate. 

lf 011e ·netcspapcr refuses to contract at said maximum rate. the council 
rncy act as it wnulcl in a situation tchere only one newspaper is published. 

Cor.nmn<, Omo, September 16, 1911. 

Bureau of l1'~spection and Supervision of Public Offices. Columbus. Ohio. 
GcxTLE)ll:x:-J am in receipt of your favor of July 15th, wherein you 

state: 

''If, in a city there be only two papers published, the same being 
of opposite politics and the authorities of th~ city and the publisher 
of one of the papers cannot ag-ree on the prices to be paid for publica
tion of city ordinances ann in consequence no publication of 'ordinances 
of a general nature or provirling for improvements' is made, what 
would be the efff'ct on the validity of such ordinances published only 
in one newspaper?" 

SPrtion 4228 of the General Code provides: 

"Onlinanres and r~>soln dons requiring publication shall be pub
lisl1etl in two newspapers of oppoc;itp politics, published and of general 
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eireulation in such municipality, if such there be, and shall be pub
lished in a newspaper printed in the German )anguage if there is in 
such municipality such a paper haYing a bona fide paid circulation 
within such municipality of not less than one thousand copies. Proof 
of such drculation shall be made by the affidavit of the proprietor or 
editor of such paper, and shall be filed with the clerk of the council." 

Section 4229 of the General Code is as follows: 

"Except as otherwise provided in this title, in all municipal 
corporations the state!nents, ordinances. resolutions, orders, proclama
tions. notices and reports required by this title, or the ordinances of a 
municipality to be published, shall be published in two newspapers of 
opposite politics of general circulation therein, if there are such in the 
municipHiity, and for the following times: The statement of receipts 
and disbursements required sha-ll be published once; the ordinances · 
and resolutions once a week for two consecutive weeks; proclamations 
of elections once a week for two consecutive weeks; notices of con
tracts and sale of bonds once a week for four consecutive weeks; all 
other matters shall be published once." 

Section 6251 of· tbe General Code provides: 

"Publishers of newspapers may charge and receive for the public.l
tion of advertisemts, notices and P!"Oclamations required to be pub
lished by a public offir<?.r of the state, county, city, village, township, 
school, benevolent or other public institution, or by a trustee, assignee, 
executor or administrator, the following sums, except where the rule 
is otherwise fixed by law, to wit: For the first insertion, one dollar 
for each square, and for each additional insertion authorized by law 
or the person ordering the insertion, fifty cents for each square. Frac
tional squares shall he estimated at a lilie rate for space occupied. In 
advertisements containing tabular or rule work, fifty per cent. may 
he charged in addition to the foregoing rates." 

You no not state i:ri your inquiry that the two newspapers have a general 
cir·cula tion in such municipality, but I assume for the purposes of answering 
your inquiry, that they and each of them has a general circulation therein. 

The first syHabus of thfl case of McCormick vs. the City of Niles, 81 0. S. 
246, reads as follows: 

"The liability of a municipal corporation to pay for the publication 
of ordinances, resolutions and legal notices required _by law to be 
published, must rest on express contract, and not upon a mere account 
for the renrlition of such services." 

The plain provision of the law as set forth in section 4228, General Code, 
supra, is that if there are two newspapers of opposite politics published in a 
municipality the ordinances and resolutions requiring publication shall be 
published in such newspaper. 

As I view the above :;ection it leaves no discretion in council to publish 
ordinances requiring publication in any other manner if there be two news
papers of opposite politics published and of general circulation in the 
municipality. 
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The case of ::I.IcCormicl• vs. City of Xiles, supra, has declared that in order 
for a newspaper to he entitled to compensation for publishing ordinances !:.\. 

exnreEs contract rr-mli exist. 
Section 62:i1, Ueneral Code, supra, provides a maximum rate that can be 

paiti for publication of ~nch ordinances. 
First: It is my opinion that if there are two newspapers and only two 

newspapers that meet the requirements of section 4228, supra, and such news· 
papers are willing to publif'h the ordinances of the municipality at the maximum 
rate fixed by section 6251, supra, and the municipality cannot obtain a lower 
rate it is incumbent upon such municipality to enter into a contract at the 
maximum rat.e in order to give validity to the ordinances of such municipality. 

Ser.oncl: If one of the newspapers refuses to contract at all for the pub
lication of such ordinances it is "the same, as I view it, as if suchopaper did not 
exi~t. and, consequently the provisions of section 4229, supra, may be consulted 
in onler to see if there are two newspapers. in such municipality as therein 
provirlcd for. 

If there are no newspapers of opposite politics of general circulation in 
such municipality other than the two published therein as stated in your 
question, T am of opinion that under the ruling recently given you in reference 
to section 4227 the publication in the one of said papers would render the 
ordinances valid should the other refuse to contract for the publication thereof 
even at the maximum rate. 

Very truly yours, 
TDIOTHY S. HOGA:". 

Attorney General. 

373. 

MEDH;AL WITNESSF.:S-RTGHT TO SU::I.I::I.JON TN TRIAL OF IN::I.IATES OF 
BOYS' INDUSTRIAL SCHOOL AND GTRLS' INDUSTRIAL HO::I.IE-FEES 
SA::I.1E AS ORDINARY WITNESSES. 

There is no statutory Tequirement as to the physical suitableness of an 
inmate oi the B01JS' Inclustrial Home. nor is there any power conferred upon 
the trustees of that institution to determine such suitableness and therefore, 
meclical ?citnesges may not be summonerl in the trial of a prospective inmate. 

'l'he trustees of the Girls' Industrial Home. 1wtcever, are emp01cered to 
determine tiw physical fitness of prospectit·c inmates anrl in the trial of such, 
medical witness. may be sumrnonecl but rnay receive as tees tor attendance. not 
more than the amount allou:erl to ordinary tcitnesses. 

CoLt'~lm:s, Omo, September 1, 1911. 

Bureau of lil8peetinn anrl Supervision of Public Offices. Department of Lillrlitor 
nf State, r:otumbtts, Ohio. 

GEXTLE~IEX :-I heg to ac!mowledge receipt of your letter of August 4th, 
submitting for my opinion thereon, the followin~ question: 

"What, if any, are the legal fees of a physician called by the probate 
judge to mal'e examination and certificate in commitments to the Boys' 
Industrial School and Girls' Industrial Home (Sections 2093 and 3109, 
G. C.t? 
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The two sections to which you rPfer, one of which applied to the Boys' 
Inc~ustrial School, anrl the other of which applied to the Girls' Industrial Home, 
provide in part as follows: 

"Section 2093. * * * The costs in such case in like manner 
shall be paid upon the certificate of the proper officer of the court in 
which the youth was .-;onvicted. * * * 

"Seetion 2109. The fees of the probate judge, sheriff and other 
costs incurred in the proceetlings shall be the same as are paid in 
similar cases, and be paid by the proper county in the same manner." 

Neither of these sections in itself provides any fees taxable in favor of and 
payable to a, physician called by the probate judge to make examination and 
certificate in commitments to the institutions in question. No provision of 
the Phapter of the General Code which relates to the Boys' Industrial School, 
or of thnt which relate,; to the Girls' Inrlustrial Home, defines any such fee; 
nor does any provision of either chapter authorize or direct the calling of a 
physician hy the probate judge to make any examination or to execute any 
PPrtificate in sueh cas<!s. You inform me that the custom of calling a physician 
for such purpose has arisen bec:tu!';e of the exercise by the board of trustees 
of each institution of its- supposed power to make rules and regulations for 
the admission of inmates. In this connection permit me to state that I find 
no fltatute conferring any such power upon the board of trustees of the Boys' 
Industrial School. I am at 18ast ot tho opinion that no rule or regulation of 
thP boilrd of trustees of the Boys' Inrtustrial School is sufficient to authorize 
the taxation of any partiPnlar fee to any physician making any certificate 
required by ::;uch ri.tle. 

I find no express recital of power onJ the part of the trustees of the Girls' 
Industrial Home to require any examination or the execution of any such 
certificate as that referred to by you. However, under section 2108 a probate 
judge is required to be satisfied that a girl is a suitable subject for the home 
before committing her thereto. In my opinion the board of trustees. are justified 
in defining what constitutes suitableness in this sense and probate judges are 
justificn in adhering to the dt·finition adopted by the board. 

The question of suitableness being one of the issues in the proceeding, any 
testimony which the probate judge may see fit to avail himself of for the 
purpose of determining this question is proper and a person producing such 
tiO'stimony is to be regarded as a witness and entitled to the fees of a witness 
in the pr<:>hate court. It is expressly provided that the same fees shall be taxed 
in proceedings of commitment to the Girls' Industrial Home as are taxed "in 
similar cases." The case most similar, in my judgment, to the one at hand is 
that of commitment to a hospital fol· the insane, or to some other state institu
tion. The sehedule of fees payable in such cases is found in section 1981 of 
the General Code as amended, 101 0. L. 359. This section is in part as follows: 

"* * * The taxable costs and expenses to be paid under the pro
visions of this chapter shal! be as follows: " * * to the medical 
witnesses who make out thC' certificate, three dollars and mileage as 
allowerl hy law in civil cases each; to witnesses * * * the same 
fees allowed by law for like services in other cases; * * *" 

The fee allowed by law to witnesses in other cases is, of course, a fee of one 
dollar for each day's attendance, and five cents a mile from his place of resi-
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dP.nce to the place of holding court and return, as described in section 3012, 
General Code. 

The only question is as to whether a physician who testifies or certifie.s 
as to the faets which constitute a girl a suitable inmate of the Girls' Industrial 
Home is to hi' rl'~arde<l as a meuical witness or as an ordinary witness. In 
my opinion ::uch physicians ar~ to be regarded as ordinary witnesses. Section 
1 !l:i4 of the General Code provides that in lunacy cases two medical witnesses 
shall be called. There is no such provision, as I have already pointed out, in 
the statutes relating to the Girls' Industrial Home. The law therefore fails to 
make any distinction between a medieal witness and any other witness called 
in proceedings for commitment to the Girls' Industrial Home; and I am of 
the opinion that the technical term "medical witness" as used in section 1931, 
as amended, supra, cannot be applied to a physician who testifies in such a case. 

It.is my opinion, therefore, that inasmuch as the suitableness of a boy as 
an inmate of a Boys' Industrial School is not a proper issue in a proceedings 
to commit to such institution, brought under the chapter relating thereto, 
expert medical testimony is not competent in such proceedings, and, therefore, 
the probate judge is without aL<thority on his own motion to call such a witness; 
and that if he does call a physician under a rule promulgated by the board 
of trustC'es of the instit•ttion his act is not thereby rendered valid, because the 
board of trustees had no power to make such a rule. If a physician is called, 
however, for the purpose of testifying to a material matter in a proceeding to 
commit to the Boys' Industrial School-and it will be presumed in all instances, 

. if he is caller!, that it would be for the purpose of inquiring of him as to some 
material matter-then the physidan "·ould be entitled to the ordinary witness 
fees. 

I am further of the opinion that in ease of commitment to the Girls' 
Industrial Home the physician who certifies to the physical condition of the 
girl if' entitled to a fee of one dollar for each day's attendance and mileage as 
provided by law for witnesses in civil cases. 

Very truly yours, 
TDlOTHY s. HOGA x. 

Attorney General. 

374. 

COCJNTY CO:\fi\HSSIONERS-POWER TO HIRE LEGAL COUNSEL-NECES
SITY FOR WRITTEN REQUEST OF PROSECUTING .~TTORNEY. 

The rounty commissio11en are not empou;erefl to empl0y legal counsel to 
act either indepenrJently or as assistant to the prosecuting attorney except upon 
the 1t:ritten request of tlwt o{fi<"ial. 

Cor.t")!lll"S, Omo, August 14, 1911. 

Bureau of Inspect-ion and Rupert'ision of Public Offices. Department of Auditor 
of State. Columbus. Ohio. 
Gf:XTLE~n:x :-I beg to acknowledge receipt of your letter of July 7th. in 

which you request my opinion as follows: 

"If a suit is brought by the prosecuting attorney against the board 
of commissioners of his county to restrain them from allowing a bill 
for material furnished by them, have such commissioners, as a board, 
the right to employ attorneys for their defen~e at the expense of the 
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county? In such case, has either of the commissioners the right to 
Pmvloy independent counsel at the expense of the county in defense 
of su<'h &ction ?" 

In reply thereto I wish to say that section 2917 of the General Code pro
vides as follows: 

''The prosecuting attorney shall be the legal aoviser of the county com
missioners and all other county officers and county boards and any of 
them may refluire of him written opinions or instructions in matters 
connected with their official duties. He shall prosecute and defend 
all suits and actions which any such officer or board may direct or 
to which it is a party, and no county officer may employ other cotinsel 
Or attorney at the expenRe of the county except as provided in section 
twenty-four hundred and twelve. He shall be the legal adviser for all 
township officers, and no such officer may employ other counsel or 
attorney except on the order of the township trustees duly entered 
upon thAir journal, in which the compPnsation to be p'aid for such legal 
services sh'all be fixed. Such compensation shall be paid from the town
ship fund." 

You will note the language contained in the above quoted section, to the 
effect that no county officer may employ other counsel or attorney at the expense 
of the county, except. as provided in section 2412 of the General Code. Said 
section 2412 provides as follows: 

"If it deems it for the best interests of the county, upon the written 
request of the prosecuting attorney, the board of county commissioners 
may employ legal counsel to assist the prosecuting attorney in the 
prosecuting or defense of any suit' or action brought by or against the 
county commissioners or other county officers and board, in their 
official capacity." 

Under date of February 1G, 1909, this department rendered an opinion upon 
practically the same question about which you inquire. That opinion was 
rendered to the prosecuting attorney of Darke county, and I herewith quote said 
opinion in full: 

"Hox. Jonx F. MAHER, Prosecuti.ng Attorney. Greenville. Ohio. 
"DEAR Sue-Your communication of February 11th is received, in 

which you inquire as to the authority of county commissioners, under 
section S-!5, R. S., as amended 99 0. L. 388, to employ legal counsel 
without the written request of a prosecuting attorney. In reply I beg 
to say section 845 as amended is in part as follows: 

'Whenever, upon the written request of the prosecuting 
attorney, the board of county commissioners of any county 
deems it advisable, it may employ legal counsel and the neces
sary assistants upon such terms as it may deem for the best 
interests of the county, for the performance of the duties herein 
enumerated.' 

"The above quoted section only authorizes the county commissioners 
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to employ legal counsel upon the written request of the prosecuting 
attorn<'y. It follows, therE:fore, that thp county commissioners are 
without au1hority to employ legal counsel, as provirlPrl in said section, 
until a written request for such employment is first made by the 
prosecuting attorney."' 

34!'1 

I fully concur with that opinion and it is my final conclusion in answer 
to your inquiries, that the county commissioners are without authority to 
employ legal counsel at the expense of the county, except upon the written 
request of the prosecuting attorney, and that, furthermore, the board of county 
commiEsioners have not the legal right to employ independent counsel at the 
expense of the county, except upon the written request of the prosecuting 

· attorney, as provided in section 2H2 of the General Code, quoted above. 
Very truly yours, 

'I'niOTHY S. HooAX. 
Attorney General. 

377. 

WARRANTS-PROBATE JUDGE MAY NOT ISSUE TO HI:\iSELF-COL
LECTIONS OF FEES EARNED FOR SERVICE OF SA:\1E BY PROS
CUTING ATTORNEY. 

A 1Jrobate judge is obliged to issue warrants tor the conducting of persons 
to the various state institutions to the sheriff and he is not atbthorizecL nor in 
any tcay empowered to issue such warrants to himself. When he does so, 
findings should be rnacle against him tor the amount received and the same 
collectecl 7Jy the p.'osecuting attorney ana paid into the cotbnty treasury. 

CoLe~rrws, Omo, September 19, 1911. 

Bureau of Inspection anrl 8upe1·vision rJf Public Offices, Department of Auditor 
nf State, Colum nus. Ohio. 

GEXTLD!EX :-I herewith aclmowleoge receipt of your inquiry of August 
31st, in which you ask: 

"Under date of June 24th we submitted an inquiry to your depart
ment, stating that a prohate judge follows the practice of issuing 
warrants to convey persons to various state institutions to himself, 
and that he himself serves the warrant. We call your attention to 
sections 1959 and 2044, G. C., aud ask your advice as to the finding to 
be made by state examiners of this department under such circum
;;tances. 

"\Vhat we intended to inquire was whether or not the fees 
on warrant to com·ey paid out of the county treasury to the probate 
judge in such cases may be recovered of said judge, and if the finding 
of our oepartment should be that the money should be refunded? If in 
your opinion such finding is not proper to be made, what should he the 
ftnoing of the state examiner?"' 

fn reply thereto I desire to say that section 1959 of the General Code pro
vides rtf' follows: 

"When aclvisul that the patient will be receiyed, the probate judge 
shall fortht•·ith i-ssue /tis u:arrant to the sl!erifi, commanding him forth-
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with to take charge of and convey such insane person to the hospital. 
If the probate judge is satisfied, from proof, that an assistant is neces· 
sary, he may appoint one person as such. · If the insane person is a 
female, he shall appoint a suitable female assistant to accompany the 
sheriff and such insane person to the hospital." 

Section 2044 of tile General Code provides as follows: 

"In thE' comn1itment and conveyance to the hospital, the care and 
custody while there, and the discharge therefrom, of epileptic insane 
o1· epileptics whose being at large is dangerous to the community, like 
proceedings shall be had, and like powers exercised by officers charged 
with li!{e duties in the premises as is provided by law for the commit· 
ment and cnre of the insane." 

I furthermore desire to say that there is no statutory provision which gives 
the probate judges of the various counties of the state the authority and right 
to issue warrants to themselves for conveying persons to the various state 
benevolent institutions. The sections of the General Code which are above 
citerl clearly provide that the probate jadge, upon being advised that the patient 
will be received in such institution, shall forthwith issue his warrant to the sheriff 
of the said county commanding him to take charge of and convey such person 
to the said institution. It is no part of the statutory duty of the probate judge 
to convey persons to the various state institutions, and I am, therefore, of the 
opinion that a probate judge is not legally entitled to any fees for conVeying 
persons to the state institutions. The fees for conveying persons to the various 
benevolent institutions of the state, and particularly to the insane asylums of 
the state, are to paid to the sheriffs of the respective counties from which such 
persons are sent by the probate courts of that county, and I am, therefore, of 
the opinion that any fees received uy the probate judge of the respective 
eountiPs of the state for conveying persons to such benevolent institutions 
should be refunded to their respective counties, and that the prosecuting 
attorneys of any such eounties should see to it that any funds so paid out 
should be paid !.Jack into the treasury of their respective counties. 

I am not able, in my official capacity, to do more than to advise your depart
ment. as above set forth and to further advise that any fees illegally paid to 
the prob:lte jnctges of the respective counties of the state should be recovered 
for the respcct1ve counties by the prosecuting attorneys thereof. 

Very truly yours, 
TDroTIIY 8. HOGA~, 

Attorney General 
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:}11. 

DAl'GHTER OF SHERIFF :\1A Y XOT BE DEPL"TY-WG:\1AX XOT .\ 
"QUALIFIED ELECTOR"-ASSISTAXTS AXD CLERKS XOT "OFFI
CERS" A."D XEED XOT BE QL"ALIFIED ELECTORS-COXSTITCTIOXAL 
LAW. 

A rlcpul!f i'' tl•e offi"e of tlle sheriff is requirecl to be a q11ali{iecl eler·tor. l!JJ 
section 28:l0, Gene;·rzz Cocle. ancl as a 1coman cannot be such. a daughter of tl!e 
slte,-iff .i1a.1J 110t se;-re in tl•at capadty. 

:t.osistants or clerks in saicl office are not eJ'pressly required to be electors 
i?or are such to Z,e consirlerecl officers lcithin the meaning of article XV. section 
IV of tl>c ronstilutioil. Sairl rlaughtu uwy. the,·efo,-e se,-re in such capar·ities. 

CoLl')lnt's, Omo, September 2:>, l!lll. 

Rurrau nf J,lspecfinn mul Supervision of P•tblic Offices. S.ur A. HeDsox. Deputy, 
ColumZ,us, Ohio. 

DE\B S1n:-Under favor of June 3, 1911, you ask an opinion of this depart
ment tJpon the following: 

"The sheriff of Union county appointed his daughter deputy in his 
oftlce. Shn has been paid thre~ months' salary and one month's time 
has elapsed sinre the payment of the last salary. Section 2850 provides 
that each deputy sheriff shall be a qualified elector of the county. Of 
y, lwm, if anycne, should recovery of the salary already paid be sought? 

"Can a sheriff lPgally employ a female as a clerl<, assistant, book
knepcr or other employe of his oftlce? 

''The prosecuting attorney of said county has directed the county 
:.wrliior to withh0ld paymPnt of any further salary to such deputy and 
furthermaro that the compensation heretofore paid should be refunded 
l1y the sheriff." 

First: Can a female he appointed and serve as dep"'ilty sheriff? 
The qualifications of a deputy sheriff are set forth in section 2830 of the 

General Codt, as follow~: 

"The sheriff may appoint in writing one or more deputies. If such 
appointment is approved by a judge of the court of common pleas of 
the sulJdiYis:on in "'hich the county of the sheriff is situated, such 
approval at the time it is made, shall be indorsed on such writing by 
the judge. Thereupon such "'riting and indorsement shall be filed by 
the sherili with the clerk of his county, who shall duly enter it upon the 
journal ot such court. The clerk's fees therefor shall be p'aid by the 
sheriff. Each cleputy 80 appointed shall be a quali{il'cl elector at sueT! 
munty. No justice of the peace or mayor shall be appointed such 
deputy." 

The statute specifically provides th:tt each deputy sheriff shall be a qualified 
elector of th'l county. A female is not a qualified elector. She has only a 
limitect vote. 

A female cannot serv'~ as deputy sheriff. The appointment was illegaL 
All moneys paid her were paid without authority of law. The finding should 



352 BUREAU 

be marie against the sheriff who made the appointment and authorized the pay
ment in the nrst instance. 

Recond: Can a female fill the positions of clerk, assistant, boolikeeper, or 
other em!)loye of a sheriff. 

Sectinn 2981, General Code, provides as follows: 

"Such officers may appoint and employ necessary deputies, assistants, 
clf'rks, bookkeepers or other <Jmployes for their respective offices, fix 
their compensation and discharge them, and shall file with the county 
auditor •:ertificates of such action. Such compensation shall not exceed 
in the aggregate for each office the amount fixed by the commisioners 
for sncil office. ·when so fixed, the compensation of each duly appointed 
or employed deputy, assistant, bookkeeper, clerk and other employe 
sli'all be paid monthly from the county treasury, upon the warrant of 
the county auditor." 

Section 4 of article 15 of the constitution provides: 

"::'1/o person shall be elected or appointed to any office in this state, 
unless h<' possess the qualifications of an elector." 

The first syllabus in the case of Theobald vs. State, 20 Cir. Dec. 414, reads 
as follows: 

"An officer in the constitutional sense is one who is elected or 
appointed to a state office, and he must possess the qualifications of an 
elector; he is one who tal(es the oath of office and is responsible for 
the official acts of himself and subordinates; hence his deputy assistants 
and other employes are not 'officers· within the meaning of the con
stitution, and the act changing the compensation of all officers from 
the fee system to a fixed salary is not unconstitutional as in violation 
of article 2, section 20 of the constitution, which provides that the com
]Jensation of an officer shall not be ch'anged during his term." 

The above ~ase was affirmed without report in 78 0. S., 000. 
The second syllabus iu the case of Warwick vs. State, 25 0. S., 21, is as 

follows: 

"Section 4 of article 15 of the state constitution, which provides 
that 'no person shall be elected or appointed to any office in this state 
unless he possess the qualifications of an elector,' .does not apply to the 
office of deputy clerk of the probate court, and therefore a female is 
eligible to that office, and may lawfully discharge its duties." 

The statute does not provide that the clerks, assistants or other employes 
of a sheriff shall be a qualified elector. As these positions are not offices within 
the meaning of section 4, article 15 of the constitution, that section does not 
control. A female may, therefore, be appointed to fill any of the positions of 
clerli, assistants or other employe of a sheriff. 

Respectfully, 

ADilEXDG1L 

TDIOTHY S. HOGAX, 

Attorney General. 

For a full discussion of the principles of this case see the case of the State 
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of Ohio, ex rei., Burt F. ::.ril!>: vs. the Board of Elections of the dty of Columlms 
and Irla :\I. Earnhr.rt, 9. C. C. Reports of Ohio, 134. 

l:n•ler the principle of that decision you will find that a woman may not be 
under thf' constit:1tion of Ohio a qualified elector. She merely has the right to 
vote at a school P.:ectiou and the control of schools is given exclusinly to the 
general aEsembly and do not come within the constitutional requirement of 
the elf'ctors. 

B 394. 

CIVIL SEIWICE-"DEPUTY'' AUDITOR IN UNCLASSIFIED SERVICE-
CLEHKS AND ASSISTANTS. 

A person authorized to act instead of a city auditor and to perform tor and 
in behalf of the Tatter. all of his duties. is a "deputy" and in the unclassified 
service u·itllin the meanin(l of section 4479, General Code. 

A person who is now ana then deputized to perform one or several of the 
d?tfies of the auditor is not a ''deputy'' within, the meaning of the act. 

Corx~mt·s, Orno. September 26, 1911. 

Bureau of Inspection aud Supervision of Public Offices, Department of Auditor 
of 8~ate, Columbus, Ohio. 

Gr;xTLEm;x :-I Leg to aclmowleflge receipt of your letter of September 8th, 
in which you request my opinion upon the following question: 

"Section 4479, G. G., states that the unclassified service of a city 
shall include dep:1ties in i.he office of city auditor. The ordinances of 
a city in its statement of positions established in the city auditor's 
departmfmt provides that there shall be three deputies and twenty-nine 
clerks and stenographers. Many of the clerks in the office ace for and 
perform certain duties at times for the auditor. 

"Under section ·1479 what employes of the office are placed in the 
chtssifiect service by Jaw? Does the phraseology of the ordinance 
denominating the duties as that quoted determine the matter, or do the 
duties required of the incumbent determine the matter as to whether 
or not the incumbent is in the classified or unclassified service." 

Sertion 4479, General Code, provides the list of the classified and unclassified 
s'!rvire in a municipal corporation, and in reference to your question it provides 
that: 

"The ci vii service shall be divided into classified and unclassified 
service. The unclassified service shall include * • * deputies in the 
office of the city au11itor." 

The quPstion you ask arises in Cleveland, Ohio. The deputy auditor has 
written yon a letter, which you enclose to rue, with your inquiry, stating that 
the revif>ed ordinancls c:f the city of ClevPiand give the auditor the right to 
appoint three deputiee and twenty-nine clerl>s and stenographers, and he desires 
to !mow whether all deputies and clerl>s are included in the classified or 
unclaF<;ified list. H.e stat('s that the clerks suggested that as they are all 

2~ -.\. G. 
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deputized at some time to art for the auditor, therefore, all employes of the 
auditor's office ar<> deputies anrl come under the unclassified list. 

I tal;e the situation at Cleveland as a basis to answer your inquiry, which 
is general. 

Sertion 4479 of the General Code provides that all detJUties· in the office of 
the city auditor are in the unclnssi.fied list and therefore do not come under 
the rivil service. The deputy city auditor ,;tates that the clerks are all deputized 
at some time to act for the auditor, and, as before stated, claim to come under 
the unclassified service.· Tbe legislature in using the term "deputies" no doubt 
used it in its ordinary legal sense. "Deputy" is defined in the Century 
dictionary as follows: 

"One who by at:thority exercises another's office, or some function 
thereof, in the name or the place of the principal, but has no interest 
in the office." 

Webster's unabridged dictionary defines "deputy" as: 

"One appointed as a substitute for another and empowered to act 
for him and in his name, or on his behalf." 

Bouvier defines "deputy" as: 

"One authorized by an officer to exercise the office or right which 
the officer possesses, for and in pla('e of the latter. A deputy should 
always act in the uame of the principal." 

Section ~ of tbe General Corle provides that: 

"A ueputy when duly qualified may perform all and singular the 
duties of his principal.'' * * * 

I taJ;:e it that when a statute or ordinance creates in one act, deputies and 
clerks, they will have different duties; that persons designated as "deputies" 
are those who are Pmpowered to exercise the office or right which the officer 
possesses, for and in his place; that is to say, a person so designated has more 
authority than mere clerk, who acts entirely in a ministerial capacity; he may 
perform all the f11nctions of the principal and act in his name and stead and 
hind him. If any offieer in a city auditor's office. regardless of his title, exercises 
and performs all the functions of his principal and has this authority conferred 
by ordinance, to act in the name and stead of his principal, he is a deputy within 
the meaning of the la,v; but if a person is only deputized by the auditor at 
times to act for him and he acts by virtue of his orders only he is not a "deputy" 
within the spirit and meaning of section 4479, General Code. 

Answering the inquiry of the deputy auditor of Cleveland specifically, it is 
my opinion that the general ordinances of the city of Cleveland, having 
authon:~,ed the city auditor to appoint three deputies and twenty-nine clerks and 
~tenographers, the three deputies so named come under the unclassified service 
and ran act for the auditor and· in his name and on his behalf in his absence, 
but the cleri;:s· named by the said auditor under said ordinance come under 
the classifief! list. Very truly yours, 

TDIOTHY S. HOGAX, 

Attorney General. 
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c 399. 

f"F.ES OF ''DISCHEET PEkSO:>:" FOR SERVICE OF WRIT ISSCED BY 
CORO:>:ER IX E~lERGEXCY, NOT ACTHORIZED . 

.'iection 2!8;;, General Code. prot·irting a compensation not e.rcecding one 
dollar per day to aily person sttmmoiled to aid any sheriff or constable "or other 
officer" in the "e.rer·l•fio,(' of rwy 1rrii or ziror·ess in farar of the state. presup
poses that a 1crit has alrearly been issued. the "other" officers therein indurled 
applies only to sttl'll pnsrms. other than sheriff and constable. as tlle statutes 
autlwrize to serve 1rrits a11rl processes. 

A rliscreet pcr.•on therefore. to whom the coroner issues a 1rrit in e;uergPnr·y. 
under section 285S, Oe11cral Code. is not autlwrized to tax any tees for such 
ser1:ir·e in the rost. bill. 

Cou.:~mes, Onw, September 29, 1911. 

Bureau of In.~pection anr! Rupervisivn of Public Offices. Department of Auditor 
of State. Cr.Lnmbu8, Ohio. 

GEXTLF.)IE' :-I heg to acknowledge receipt of your letter of :\lay lOth, in 
which you state: 

··under section 285S, General Code, the coroner may, if in his 
opinion the emergency so rPquires, issue any writ to any discreet person 
of the county. Section 11:504, General Code, provides that, 'if service is 
not made by a sheriff or constable * " * no costs shall be taxed.' 

"If a coroner, in his rliscretion, appoints a discreet person to 
execute the writs issuerl by him in connection with a coroner's inquest, 
what. if any such fees, is snch discreet person entitled to tax in the 
cost I:Jill to be paid by the county?" 

This department, under former Attorney General Denman, held on this 
question as foil owe: 

"J bPg to call your attention to section 913 of the Revised Statutes, 
which is as follows: 

"'The county commisRioners shall audit and allow a 
reasonable compensation to any person who is summoned to 
aid any sheriff or constable or other officer, as the case may be, 
in the execution of any writ or process in favor of the state, 
but such compensation shall not exceed one dollar per da.y, 
and be allowed only upon certificate of such officer.' 

"T am, thErefore, of the opinion that untler the authority of the 
ahove section, where a discreet person in emergency cases has been 
appointed by a coroner under section 122:1, R. S., to serve a writ issued 
by said coroner, that such discreet person is entitled to compensation 
under section !113, Revised Statutes." 

I cannot, however; agree with the construction placed upon said section 
913, Revised Stat11tes, now section 2485, General Code, by my distinguished 
predecessor. Section 919, Revised Statutes, is the so-called posse comitatus 
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statute and does not apply to a situation ~rising under section 2858, General 
Cod~. wherr the coroner designates a discreet pBrson to serve his writs. 

You will nCite that ur:der section 2185. General Code, "the county com
miP.sionf'rs shall '' ''' * allow a reasonable compensation to any person who 
is summoned to aiel any sheriff or constable. or other officer, in the execution 
of any writ or process in favor of the slate." . * * * 

Section ~t86 11resupposes that a writ or process has already been issued and 
this sPction authorizes the sheriff or constable, or other officer, to call upon 
some one to assist in the serving or carrying out of the writ or process-{)r, as 
the statute puts it, "aid * * "' in the e:rec1ttion of any writ or process." 

Section 11501, General Code. authorizes a coroner to serve subpoenas. 
Section 2828, General Corte, recites that: 

"When the sheriff, by reason of absence, sickness or disability is 
incapable of servi11g any process required to be served, or by reason 
of interest ia incompetent to s~rve it, the court of common pleas 
* * "' may avpoint a suitable person to serve such process or to 
perform the duties of sheriff during the continuance of such disability." 

There are, perhaps, other provisions of the General Code authorizing other 
persons than the sheriff or constable to serve writs or processes, and they are 
covered by the expression "other officers" in section 2485, General Code; and 
under authority of that section, if the coroner or other person designated by 
the common pleas court to serve subpoena.s or writs needs assistance in the 
execution of such subp<:Jenas or writs, they may call upon some bystander to 
:J.ssist them; it is my opinion, in this connection, that the term "other officer" 
as used in section 2485, General Code, means officers whose duties are similar 
to tho.~e of r;heriffs or constables, and refers to a "coroner" only when he acts 
in a ('apacity similar to that of sheriff, unrler authority of section 11504, G. C. 

There being no other provision of the General Codfl authorizing fees or 
compensation for the "iliscreet person" who serves the writs or processes for 
the coroner under section 28:>8, General Code, it is my opinion that such 
"di'lcreet person" would not be entitled to any fees to be taxed in the cost bill 
to l.Je pai'i by the eounty. 

Very truly yours, 

L 

TI:IIOTHY s. HOGAX, 

Attorney General. 



.\XXr.~L REPORT OF 'filE .\'f'fORXEY (iEXEK\L. 

A 4fl4. 

FEES DCE THE CLERK OF C'Ol:RTS-COl:XTY Co:\DIISSIOXERS :\IA Y XOT 
:\IAKE COXTRACT FOH C:OLLECTIOX OF-DCTY OF PROECTCTOR TO 
COLLECT-COLLECTION BY CLERK OF COCRTS-DISPOSITIOX OF 

· COLLECTION-FEE Fe:r·m. 

The couaty cnmmigsioners. prior to tile amenr7mpnt to section 2979, General 
Code. tcere not antl•nrizcd to enter into a contra(·t for collectio,z of costs a11rl 
fees rlue the clerk of courts. for a stated per cent. of the amount collected. and 
all contracts sn made -:zre illeqal ancl 110id. 

By provision of .~Pction 2917, General Code, thP prosecuting attorney is made 
the legal arlviser of tile county commissioners and as such it is his offil'ial duty 
to collect such unpaid fees a.~ mnneys due the county. and tor such sen·ices. he 
cannot be allowed any further compensation than his official salary·. 

'l'he duty of the prosecuting attorne.v to collect such tees is simply an 
additional method of collecting such tees. and the ofi.iccr tchn earns such tees or 
his successor. may coll~rt them even after they have been certified to the com
missioners or the prosec•ttinq attorney for collection. All such fees earnefl 
prior to May 25, 1911, trhen collected, should be credited to the tee funrl of the 
officer who earnerl the same. All tees earnefl after that elate shall be paifl into 
the county treasury. to the credit of the office. 

CoLt')fiW;;<, Onw, October 1, 1911. 

Bureau ot Inspection ancl Superrision of Public Offices, Jo<.;. T. TRACY. Deputy, 
Columbus, Ohio. 

DEAR Sm:-Your favor of August 15, 1911, is rE.>ceived, in which you ask 
an opinion of the following: 

"We respectfully request your written opinion upon the following 
questions: 

"1. Have the county commissioners the authority under section 
2979, previous to t:'le amenrlmE.>nt of .Jnne 7, 1911, to make a contract at a 
st'lted per cent. of the !'.mount collected for collection of costs or fees 
due to the clerk of court~. which fees have remained 1mpaid for one 
year or more prior to .January 1, 1911? 

"2. Was it the duty of the prosecuting attorney to make such 
C'ollections under his rE.>gular salary, or m·ay he be allowed an additional 
ft>e therefr.r? 

"3. Does the amendment of Jnne 7, 1911 (Sec. 2979, G. C.), make 
any change in regard to the duties of the prosecuting attorney or his 
compensation fo1· services in connection with the collection of such 
monE.>ys? 

"~. If litigants who have been notified by a collector employed 
hy the r:otmty commissioners pay such dP!inqnE.>nt fees to the clerk of 
the court, may he receivE.> the samE.' and make credit to his fee fund 
at the close of the quarter?" 

Section 2!179, General Code, prior to the amendment of June 7, 1911, 
provided: 

"When it appears from the hooks kept by the probate judge, 
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3nditor, treasurer, sheriff, recorder and clerk of the court of common 
pleas, that any fees, costs, percentages, penalties, or allowances of 
whatever kind, remain due the county and unpaid, for more than one 
year, the county commissioners, in conjunction with the prosecuting 
attorney shall coiled them in any manner provided by law, and pay 
the amount so collected into the county treasury to the credit of the 
general fund of the county." 

This section as amended, .June 7, 1911, 102 Ohio Laws, 290, reads: 

"On or before January 15th annually, each of said officers shall 
file with the prosecuting attorney of his county, a report in writing 
showing the amount of fees, percentages, penalties, allowances and 
other perquisites due hi~ office from each person or corporation which 
has remained due and unpaid for more than one year prior to January 
lst, next preceding, and it shall be the duty of the prosecuting attorney 
to immediately proceed to collect the same by any of the means pro
vided by law, and to pay the amount so collected into the county 
trrasury to the credit of the general county fund. The county auditor 
shall not issue his warrant to either of said officers for his salary for 
thP month of Jannary in any year, until said report has been filed with 
the prosecnting attorney as herein required." 

Prior to the amendment of June 7, 1911, the county officers were not 
required to mal'e any report of unpaid fees of their offices. They are now 
reqnired to file annual reports of such unpaid fees with the prosecuting attorney 
of the county. 

Also prior to the amendment of June 7, 1911, it was made the duty of the 
"county commif'sioners in conjunction with the prosecuting attorney," to collect 
snch unpaid fees. It is now the sole duty of the prosecuting attorney to make 
such collections. 

Your first inquiry is as to the right of the county commissioners to enter 
into a contract for the collection of such unpaid fees and pay a percentage of 
the amou!lt collected as payment for such services. 

Said section 2979, General Code, before amended, stated that the commis
sioners should collect ~mch f8es in any way provided by law. This section does 
not authorize the commissioners to enter into a special contract for the 
coll .. ction of these fees. They are re4uired to make the collections in any 
mann<>r as 'mny be provided by law. And no specific authority is found ia any 
other statnte authori:dng the (:ommissioners to enter into such coetrad. 

mwlsou, .J., on page 190 of the opinion in case of TreadYiell 1·s. Commis
s!OJwrs. 11 0. S., 183, says: 

"The board of commissioners of a county is a quasi corporation, 
'a local organization which, for the pt;rposes of civil administration, 
is invested with a few of the functions characteristic of a corporate 
existence.' CommissionP.rs of Hamilton County vs. Mighels, 7 Ohio St. 
109, 115. A grant of pcwHs to such a corporation must be strictly con
strued. lb. "When acting under a. spe~ial power, it must act strictly 
on the conditions nnder which it is given. The Queen vs. Ellis, 6. Q. 
B., 501, 516; Stricket· v;;. Kelly, 7 Hill, 9-25.'' 

In case of Beebe vs. Scheidt, 13 0. S., 406, Sutliff, C. J., delivering the 
opinion of the court, says on page 415: 
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"Bnt a differE>nt rule is generally applicable to inferior juris
dirtion~. which are governed in their proceedings strictly by statutory 
prO\'I"Ions. The general rule applicable to such inferior jurisdictions 
is, that in their proceedings they are to be held to the strict limits of 
their at:thority, as conferred and prescribed by the statute. And this 
rule is doubtless applicable to county commissioners as well as to 
justices of thP. peace.·· 
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The county commis!lioners are limited to the authority granted them by 
statute. As no authority is granted the commissioners, by statute, to enter into 
a special contract for the collection of unpaid fees of county officers, all such 
contracts are illegal and void. 

Your second and third inquiries are as to the payment of additional fees 
to the prosecuting attorney for making collection of unpaid fees of county 
officers. 

Neither the original section 2979, General Code, nor the amendment of 
June 7. 1911, provide any fees for the prosecuting attorney for making such 
collections. 

The general dnties of a prosecuting attorney are set forth in section 2917, 
General Code, which provides: 

"Tlw prosecuting attorney shall be the legal adviser of the county 
commissioners and all other county officers and county boards and any 
of them may require of him written opinions or instructions in matters 
connected with their official duties. He shall prosecute 'and defend all 
suits and actions which any such officer or board may direct or to which 
it is a party, and no county officer may employ other counsel or attorney 
at the expense of the county except as provided in section twenty-four 
hundred and twelve. He shall be the legal adviser for all township 
officers, and no such officer may employ other counsel or attorney 
except on the order of the township trustees duly entered upon their 
journal, in which the compensation to be paid for such legal services 
shall be fixed. Such compensation shall be paid from the township 
fund." 

Tl~ere is no provisiOn of statute authorizing the payment of fees to a 
prosecuting attorney for the services performed by him under section 2979, 
General Code, in the collection of unpaid fees of a county officer. 

The prosecuting attorney is the legal adviser of the county and of the 
county officers. The unpaid fees of such officers are moneys due the county, 
which it is' made the duty of the prosecuting attorney to collect. It is one of 
the duties of his office covered by his regular salary, and for which services 
he cannot draw any fee or pay in addition to the annual salary provided in 
section 3(103. General Code. 

Your fourth inquiry is to the right of a clerk of courts to collect delinquent 
fees and credit them to his fee fund, after the litigants have been notified by 
a collector employed by the county commissioners. 

As any special contract entered iRto by the county commissioners for the 
collection of these fees !E void, the notice by a collector so employed would be 
of no avail to alter the rights of the clerk of courts. 

Section :!!J7!l, General Code. authorizing the collection of such fees, makes 
it the duty •lf the prosecuting attorney "to pay the amount so collected into 
the county treasm·y to the credit of the generv.l county fund." 
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Section 2986, General Code, as am,mded in 11)1 Ohio Laws, 345, and before 
its repeal in 102 Ohio Laws, 137, providf'd: 

"If a Ilrobate judge, sheriff, clerk of the court of common pleas, or 
recorder has not received the full amount of his salary for any year, 
as provided in this chapter, but, during such year, has earned fees 
payable to his office in an amount equal to the aggregate of his salary 
and the compen:;;ation paid for that year to his deputies, assistants, 
bool(keeper;;, clerks and other employes, except court constables, he 
shall be entitled to receive from the proper fee fund, on the allow
ance of the county commissioners, an amount equal to the difference 
between hi:> salary for such year paid to him during his incumbency 
and the salary for that year, as herein fixed, whenever that amount 
is collected by a successor to him in office from the unpaid fees earned 
during such years, or, if the entire difference be not collected, he shall 
receive such part thereof as is so collected." 

By this section fees collected by a successor in office are to be used in 
meeting any deficiency in the ealary of the officer earning such fees. Such fees 
so collected must of necessity be credited to the fee fund of such officer. 

Section 2979, supra, does not prohibit the collection of such unpaid fees 
by the respective officers. The duty therein prescribed is an additional means 
of collecting sucb fees. Section 2986, recognized the right of a successor to 
collect fees earned by a predecessor in such office. This right is not taken away 
by section 2979, General Corte. lf a successor in office can collect unpaid fees, 
certainly the oft1ccr who earned the fees can collect them and such collection 
can be made after such unpaid fees have been certified to the commissioners or, 
prosecuting attorney for collection. 

Can such collections be credited to the fee fund of such officer? 
Section 2983, General Code, as amended in 102 Ohio Laws, 136, reads: 

"On the first business day of April, July, October and January, and 
at the end of his term of office, each such officer sball pay into the 
county treasury on the warrant of the county auditor, all fees, costs, 
penalties, percentages, allowances and perquisites of whatever kind 
collected by his office during the preceding quarter or part thereof tor 
Q{/irial services. which money shall be kept in separate funds and 
credited to the otfice from which received; and he shall also at the end 
of each calendar year, make and file a sworn statement with the county 
commissioners of all fees, costs, penalties, percentages, allowances and 
perquisites of whatever kind which has been due his office and unpaid 
for more than one yea~ prior to the date of such statement is required 
to be made." 

Original section 2983, General Code, provided: 

"At the end of each quarter, each such officer shall pay into the 
county treasury on the warrant of the county auditor, all fees, costs, 
penalties, percentages, allowances and perquisites of whatever kind 
collected by his office during such q1rarter, tor his official services, 
which money shall be kept in separate funds by the county treasurer, 
and credited to the office from which they were received." 
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The above ]lrovisions wPre retained in the amendment to said section in 
101 Ohio Laws, 199 

As seetion 2!183 uo\'.' rE-ads, all moneys eollected for offieial serviees during 
the q11arter ,;hall be eredited to the office. While prior to ::\lay 25, 1911, all 
moneys collected for "his official Eervices," that is, for thP services of the officer 
making tbe qtr.:trterly report, were to be crerlited to his office. 

The purport of this difference is seen when it is considered that prior to 
the act of :\lay 25, 1911, 102 Ohio Laws, 136, the salary of the county officers 
was to be paid from the fees collected by such office, and now such salary is 
paid from thP general funrl of the county. 

The purpose of the salary law, was, as existed prior to the act of ::\lay 25, 
1911, that the salary of said officers should be paid from lhe fees earned by 
snch office, and that any deficiency should be paid from collections of unpaid 
f<'es, however suc:h collections might be made. 

In my opinion all fees earned prior to :\fay 25, 1911, whether collected by the 
officer earning s•1ch fees or by his successor, should be credited to the fee fund 
of the offieer earning such fees. 'l'his applies also to the fees reported delinquent 
and collected by such officer or a successor in office. 

405. 

Respectfully, 
TnroTIIY S. HoG.\X, 

Attorney General. 

NEWSPAPERS-PURCHASE OF BY CITY SOLICITOR FOR PROCURING 
FOR:\1S OF ORDINANCES, ILLEGAL IN ABSENCE OF AUTHORIZING 
ORDINANCE. 

Cou·)~nt:s, Omo, September 19, 1911. 

Bureau of Inspection and Supervision of Public Oflices. Department of Auditor 
of State. Columbus. Oldo. 

G£:'\TU:)!E:'\ :-I heg to acknowledge receipt of your inquiry of August 4th, 
in which you inquire as follows: 

"Is it a legal use of the public funds of a city to be disbursed in 
· payment of subscriptiou to the daily papers of the larger cities for the 
solicitor's department, it is claimed, for the purpose of obtaining forms 
of orclinances in those cities which were supposed to be up-to-date and 
bear the approval of the best legal minds?" 

In reply thereto I nesire to say that in the absence of an ordinance passed 
by the council of a city, authorizing the purchase of daily papers for the 
solicitor's department. it. is clearly illegal for the solicitor to supply his own 
department with the daily papers of the larger cities out of the public funds, 
even though such papers are purchased for the purpose, as stated in your 
inquiry, of obtaining forms of ordinances in those cities which are supposed to 
he up-to-date and bear the approYal of the very best legal minds. 

I h"!lieve that this fully answers your inquiry. 
Very truly yours, 

Tn!OTIIY S. HoGAX. 
Attorney General. / 
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AUDITOR'S SALARY LAW- CO::\lPENSA TION THEREUNDER FOR E'X
PE!'\SES INCURRED IN DUTIES PERFOR::\IED BEFORE THE REPEAL 
OF THE STATuTES PRESCRIBING THE::\1-"VILLAGE"-STATUTORY 
CONSTRUCTION. 

The statutes prescribing tor the county auditor the duty of appraising rail
roads ancl his compensation therefor, all of which are now repealecl allowecl 
$3.00 per clay and {i'Ge cents a mile tor the traveling inciclental thereto. For 
duties pertormecl under this stat11-te while in, force the auditor shoulcl be allowecl 
his "mileage:· i. e., his .five cents a mile tor fl·aveling expenses as that term is 
intendecl in the section of the auclitor·.~ salary law stating that his salary shall 
/JC insteacl of all "fees:• "costs,'' '·penalties;'' "percentages,'' "allowances," or 
•·perquisites.'' When a statute is susr:Pptible to two constnLctions the fairest in
terpl·etation shoulcl be upheld. 

Cor.t::.Jnt:s. OH'w, October 2, 1911. 

Bw·eau of Inspection ancl Supervision of Public Offices, Department of Auclitor 
of 8tate, Golu.mbus. Ohio. 
Gtc:'\TLr.~tr.x :-1 beg to acknowledge receipt of your letter of September 27th, 

~:>ubmitting for my opinion thereon the following question: 

"'Vhat, if any, expenses incurred by a county auditor in connection 
with the appntisement of railroads subsequent to the enactment of the 
county officers' salary law might such auditor be legally reimbursed 
for?" 

'l'he duties of a county auditor as a member of the board of appraisers and 
asse,;sors for railroads, or suburban or interurban electric railroads were pre
scribed by sections 5415 to 5431 inclusive, G'eneral Code, now all repealed. I 
presume, of course, that your question relates to trans·actions occurring while 
these sections were in force. The only section of the entire chapter in any way 
bearing upon compensation of the auditor was section 5430, which provided as 
follows: 

''Each county auditor shall be paid from the county treasury of his 
county the sum of $3.00 for each day's attendance as a member of any 
hoard under this chapter, and five cents a mile going to and returning 
from its place of meeting." 

Section 2996 of the General Code, one of the sections of the county officers' 
salary law to which county auditors ber.ome subject upon: its enactment and 
going into effect, provides as follows: 

"Such salaries shall be instead of all fees, costs, pznalties, per
centages, allowances and all other perquisites of whatever kind which 
any of such officials may ~oller.t and receive." * * * 

As you are doubtless awar.:.•, the courts in applying this section, after giving 
full meaning and effect to this language, have held that, together with sections 
29i7 and 3000 of the same act, which it is unnecessary to quote, it takes from 
each county officer subject to the salary law the right to the personal use and 
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enjoym!'nt of the fees pertaining- to hi;; office, such fees still being chargeable 
lmt heing payable to his fee fund. 

The r~al question to be Jeterrnined is whether or not the word "mileage" 
!;,; €mbraced in any of the following !'xpressions: 

(a) Fees. 
(b) Costs. 
(c) Percentages. 
(d) Allowances. 
(e) And all other perquisites. 
A fee is defined by '\'ebster to be: 

"A reward or compensation for services rendered or to be rendered. 
"A charge fixed by law for the services of a public officer or for the 

use of a privilege under the controlling gov!'rnment; as sheriffs' fees, 
cnstom house fees, license fee." 

By "costs:· are unquestionably meant, amounts assessed in favor of the 
sheriff, by some officer, as due him for services rendered. 

"Percentage" means, of course, a certain allowance, duty, rate of interest 
on a hundred. In plain English, it means an amount due and payable to one, 
based on a per cent. of some fund handled, or an amount due for services in 
referenee to some fund, based on per cent. 

An "allowance" is a sum granted as a reimbursement, or a bounty, or as 
appropriate for any w1rpose. Webster says the word means, in law: 

"A sum in addition to the regular taxable costs awarded by court 
to a party in a difficult case." 

"Perqn isites" are gains or profits incidentally made from employment in 
addition to a regular salary or wages. 

1 do not b~lieve the word- "mileage," as used in the Revised Statutes, sec
tion 5430, is embraced in any of the foregoing expressions. It will be kept in 
mind that the auditors were to receive three dollars for each day's attendance 
as thtir per diem; this measures their comp~nsation. They were also to re
ceive five cents a mile, going to and returning from the place of meeting. ·what 
is this fi\'e cents per mile for? Evidently it is the statutory measure of ex
p:nses incurred in traveling and for hotel bills, and is not a fee, or a cost, or a 
penalty, or a percentage, or an allowance. Mileage is defined by Webster as 
"an allowance for traveling expenses at a certain rate per mile." Mileage is 
defined in the Century dictionary as "an allowaPce or compensation for travel, 
or <:onveyance, reckoned by the mile; especially payment allowed to a public 
functionary for the expenses of travel in the discharge of his duties, accord
ing to the number of miles passed over; as the mileage of a sheriff, circuit 
judge or member of congress, or of a legislature." 

It may readily be seen th'at the milEage of a circuit judge would surely not 
be considererl as part of his compensation, nor as a fee, nor as a perquisite, nor 
as an allowance, nor as a cost, nor as a percentage; in my judgment, it is 
simply thl'l legislative measure of reasonable expenses of the officer. 

I mean this in connection with section fi420, Revised Statutes, and do not 
intend that the term "mileage" is always applied in that sense. I think this 
interpretation is equitable and fair. It would hardly be expected that a county 
a,tditor should travel over different fections of the state at his own expense. 
While sertion 5430 is now rep!'alerl it was not r<pealed until the auditor was 
1 elie,·ed from the labor of appraising railroads. 
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am, ther~fore, of the opinion that county auditors may be legally paid 
through the county treasury for the expenses incurred in the discharge of the 
duties imposed upon them by Chapter 5, Title I, Volume II, General Code. 

It may be said further ihat the law being repealed there will be no occasion 
for this question arising in the future, and I think no injury will be done by 
allowing auditors who rendered this service, reimbursement for their actual ex
reuses, and the statutory measurement thereof seems to be entirely reason
able. \Vhen a statute is subject to two interpretations a court will always give 
it that one which is consonant with just and fair dealing. In a county like 
Vinton, where the auditor receives a small salary, it would be ru great hardship 
upon him to appraise two railroads, if not three, and meet the expenses of 
travel and hotel bills from his own pocket. The same is true of a county like 
Jackson, .Penetrated by at least four railroads. 

My opinion is, therefore, th'at the auditors, to whom you refer in your in
quiry, are legally entitled to be paid their mileage, not under any of the heads 
statEd but as statutory expenses. 

B 405. 

Very truly yours, 
TnroTHY S. HoaAx, 

Attorney General. 

SALARY OF COUNTY COMMISSIONERS-LIMITATION OF 115% OF SALARY 
OF 1911 DOES NOT COl\'IPRISE DITCH FEES-STATUTORY CONSTRUC
TION-"IN THE AGGREGATE." 

The limitations placed upon the salary of county comnLissioners by 102 0. 
L. 514, amending 3001 G. C., stating that the salary shall not exceed 115% of the 
compensation for the year 1911, is to be construea as excluding the item of ditch 
tees notwithstanding the words '·in the aggregate'' 1tsed in this connection. 

This conclusion is necessary in order to allow the application of further 
provisions to the effect that the salary shall be paicl in equal monthly install
ments, which would be an impossibility were "ditch tees'' with their irregularity 
and uncertainty to be allowed to constitute part of the measure. The construc
tion is further necessary to S1ts.tain the r1Lle of uniformity. allowing equal com
pensation tor equal work to all county commissioners. 

Cor.C\llll'S, OH ro, October 2, 1911. 

Bureau of Inspection and Supen,ision of Public Offices, Department ot Auditor 
of State, Columbus, Ohio. 
GEXTLE::\IEX:-I beg to acknowledge receipt of your letter of September 29th, 

calling attention to the question 2.rising out of my opinion to you under date 
of August lOth, said opinion relating to the manner of computing the annual 
salary of county commissioners under House Bill No. 183, amending section 
3001, General Code, 102 0. L. 514. 

In passing upon one of the questions which you asked in the letter which 
called for this opinion I used the following language: 

"It provides that the compensation for the year 1912 and each year 
thereafter 'shall not in the· aggregate exceed 115% of the compensation' 
for the year 1911. The phrase 'In the aggreg'ate' indicates that this limi
tation is not upon the primary compensation of the commissioners alone, 
but upon their entire compensation, including tbat for ditch work." 
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As an examination of my previous opinion will di::;close, this language was 
{,ffiployed for th~ purpose of illustrating an Entirely diffE'rent point, and I con
fess that my attention was not especially directed ta the exact meaning of the 
phrase "in the aggregate." 

Your letter of SeptEmber 29th points out several practical difficulties, in
t:qua!ities and inconsistencies which will arise if the maximum compensation of 
cot:nty commissioners be measured by 115'/c of the entire amount received for 
the year 1911, including ditch wor){, and suggests reasons why it should be held 
that the basis of the computation made necessary by the inclusion of this limi
tation in the amended section should be the salary of each county commissioner 
for the year 1911 exclusive of ditch work fees. 

As yon state the literal and primary meaning of amended section 3001 is 
that which I defined in my former opinion. Excellent reasons sometimes exist, 
however, for disregarding the literal language employed in a statute. Directing 
my attention now for the first time to this particular question which was not 
raised in the letter which ca,lled for the previous opinion, I beg to state that 
in my judgment the language which J used in said opinion is not justified by 
a careful examination of tbe amended section in connection with other related 
statutes. Said amended section provides in part that: 

"Such compensation (referring primarily to all compensation de
scribed in the preceding provisions of the statute, and thus including 
ditch compensation) shall be in equal monthly installments from the 
county treasury upon the warrant of the county auditor." 

I confess that when I first read this provision I was of the impression that 
it applied, as it seems to apply, to ditch fP.es, as well as to the salary cf the 
commissioner. Strength is ient to such a conclusion by the fact that the previous 
sentence of the section is as follows· 

"Such compensation shall he in full payment of all services ren
dered as such commissioner anti shall not in any case exceed $4,000 per 
annum." 

This sentence directly follows the sentence in which the compensation for 
ditch work is provided for, and in reason and logic it imposes a limitation 
upon the amount which any commisgioner may receive, whether from ditch worl' 
or otherwise. 

This question, so far as I am able to ascertain, has never been judicially 
i!etermined, and inasmuch as it is not directly before me at the present time I 
am not disposed to mal'e any holding as to whether or not the limitation of 
$4,000 per annum includes compensation for ditch services. 

There is at least one good reason for holding that the phrase "such com
pensation" as used in the last sentence of section 3001, as amended, does not 
include compensation for ditch work, regardless of whether or not the same 
phrase as used in the preceding sentence does include such compensation. That 
reason grows out of the fact that ditch fees cannot in the very nature of things 
be paid in equal monthly installments or be regarded as a part of the salary 
payable in equal monthly installments. Until the limit of $300 per annum is 
reached, the compmsation of each commissioner for ditch work is in the purest 
Hense of the word a per diem fee. The phrase is "$3.00 for each day of time he 
is actually engaged in ditch work." 

Section 6535, General Code, governs the manner of payment of such com
l•ensation as follows: 
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"Fees under this chapter shall be paid out of the county treasury as 
soon as the bill of items therPof is examined and ~llowed by the county 
commissioners and the auditor shall issue orders therefor on such al
lowance." * * * 

That is to say, itemizerl bills must be presented_ by each commissioner. to 
the board of commissioners and allowed by the board before payment. By 
further examination of the statute, which it will not be necessary here to quote. 
it appears that ditch services exacted of county commissioners thereby are 
specific, and it cannot be ascertained in advance what the amount of compen
sation due to a giv<n commissioner will be for such services. In short, the 
liability of the county to the commissioner is not fixed until his itemized bills 
have been filed. 

This reason then is a sufficient one for holding that the phrase "such com
vensation" as used in the last sentence of amended section 3001 could not have 
been intended to emllrace ditch fees. The same phrase is used in the same con
nection in original section 3001, General Code, and the same construction must 
be given to that sentence. From the foregoing, then, the following. conclusions 
are to be dra,vn: 

1. Both in original section 3001 and in amended section 3001 the word "com
pensation"' either refers solely to the salaru of the county commissioners, ex
clusive of their ditch fees, or is used in a differEnt sense in connection with 
the limitations of $3,500 and of $4,000 respectively imposed by these two sec
tions from that in which it is used elsewhere in the same section. 

2. It is not accurate therefore to suppose that because the word "compen
sation" as used in the sentence of the section which imposes the $4,000 limita
tion might be regarded as including ditch fees, therefore, the same word as 
used earlier in the section must be given this broad meaning even in connec
tion with the phrase "in the aggregate." 

It is true that the use of the last mentioned phrase "in the aggregate" lends 
a great deal of color to the conclusion which I expressed in the former opinion. 
A close Examination of the section, however, will disclose the fact that this 
phrase does not necessarily indicate that the legislature meant thereby to in
clude ditch fees. The first sentence or section 3001 provides for the measure
ment of the annual compensation of each county commissioner by the aggre
gate of the tax duplicate for real estate and personal property on the 20th day 
of December, 1911. The methorl is to allow $900 for each five million dollars on 
the duplicate and $3.00 on each oue hundred thousand additional. The result 
thus obtaimd might appropriately be referred to as "an aggregate compensa
tion" inasmuch as it is a compensation ascertained by adding together the dif
ferent products or sums arrived at by maldng the computations referred to in 
the first sentence. 

In this sense thEn the ordinary salary of a county commissioner is his "ag
gregate" compensation. This is certainly a forced and unusual meaning to give 
to the phrase "in the aggreg•ate," yet I am satisfied that it is the meaning which 
must prevail for the following reasons: 

1. To hold otherwise, as I seem to hold in my previous opinion, renders it 
impossible to pay the aggregate compensation of each county commissioner "in 
equal monthly installments from the county treasury," and would render mean
:ngless a part of section 3001. as amended. 

2. To hold otherwise would be to produce a law of unequal operation and 
a result prohibited by the constitution. That is to say, under original section 
3001 it was possible and indeed probable in many counties that no two com-
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missioners would receive the !>arne compensation it <litch work fees be regartled 
as a part thereof. Ea~h commissioner was paid what he earned as ditch fe<s 
:mrl the results were not equal unless each of the commissioners earned S:Joo by 
·Jitr·h woriL TltereforP, the amount "pair! to each county commissioner for the 
year 1911" would not be equal in every case if ditch tees he inelurled therein. 

For all of the forPgoing reasons then, I am of the opinion that the amount 
Lpon which th2 compuhtion of 115'1~ on which section :~001, General Code, is 
to he based, is the amount received lJ)· each commissioner during the year end
ing in September, 1911, exclusive of ditch fees. For similar reasons I am lii<E· 
wise of the opinion that the 115c1c so ascertained is a limitation not upon the 
<Jmotmt which each commissioner may receive irom all sourcos including ditch 
fees, but only upon the amount which he may receive as salary based upon the 
duplicate of the county in iorce on the 20th day of D€comber, 1911. 

I herewith return copy of opinion of August 10th, which upon careful ex
amination I find to be correct in all respects save only the one particular re
view<d and corrected in this opinion. In making this statement, however, I do 
not wish to be rPgarded as having held in either opinion that the maximum 
limitation of $4,000 per annum is upon the amount which may be received by 
each county commissioner including rlitch fees. I regard this qu~stion as ex
_tremely doubtful especially in view of the express provision that "such com
pEnsation shall be in full payment of all services rendered as such commis
l'ioner." I would advise, however, that this sentence be construed by your 
bureau in the same manner as the corresponding sentence of original section 
:l001, which imposes the $:\,500 limitation, has been construed and applied in the 
past. Yours very truly, 

TnrOTIIY S. HOGAX, 

Attorney General. 

CoLt::unt:s, Omo. October 2, 1911. 

Hurr•au of Inspection an(/ Supen:isiun uj Public Offices, Department of Auclitor 
of State, Columbus. Ohio. 
GEXTLE:m;x :-T beg to acknowledge receipt of your inquiry of August 4th, 

in which you inquire as fol!ows: 

"Is it a legal us:? of the public funds of a city to be disbursed in 
payment of subscription to the daily papers of the larger cities for the 
solicitor's department, it is claimed, for the purpose of obtaining forms 
of ordinances in those cities whic-h were supposed to be up-to-date and 
bear the approval of the best legal minds?" 

In reply thereto, I desire to say that it is clearly illegal for the solicitor to 
supply his own d(partment with the daily papers of the larger cities, out of 
the r,ublic funds even though such paJlers are purchased for the purpose, as 
<;tated in your inquiry, of obtaining forms of ordinances in those cities which 
at·e supposed to be up-to-date and bear the approval of the b:ost legal minds. 

I believe that this fully an~wers your inquiry. 
Very truly yours, 

TDIOTIIY S. HOGAX, 

AttQrney General 
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408. 

POOR RELIEF TO INDIGENT FAMILY OF A POLICE OFFICER KILLED ON 
HGTY-POWERS OF COUNCIL-STATUTORY LD1ITATIONS . 

. 1s it has not the statuto1·y authorization. a council cannot pass a special 
ordinance tor the payment of money to the bereaved family of a tcorthy police 
of!icer !;illcd in the performance ot duty. 

Such relief may be hacl only through the establishment of a police reli:e( 
ftt.nd under 4616, General Code, or by a general ordinance as provided in 4383, 
General Code. 

CoLl')mrs. OHIO. October 4, 1911. 

Bureau of Inspection and 1'\upervision ot Public Offices, Jos. T. Tracy. Deputy, 
Columbus, Ohio. 
DEAH SIH:-Your favor of July 8, 1911, is received, in which you asl;: an 

opinion upon the following: 

"A city has never created a police reliEf fund, but desires to pay to 
the family of a deceased policeman a sum of money authorized by 
ordinance of council as a means of relief to said family. The police
man w'as a rrgularly appointed and qualified official of the city and was 
killed in attempting to make an arrest while in the discharge of duty. 
·would the provisions of section 4:383 authorize the city to mal{e such ex
penditure?" 

Section 4383, General Code. provides as follows: 

"Council may provirle by genera! ordinance for the relief out of the 
police and firo funds, of members of either department temporarily or 
permanently disabled in the rlischarge of their duty. Nothing herein 
shall imp'air, restrict or repeal any provision of law authorizing the levy 
of taxes in municipalities to provide for firemen's police and sanitary 
police pension funrls, and to create and perpetuate boards of trustees for 
the administration of such funds.'' 

s~ction 4616, General Code, et seq., provide for the establishment of a police 
relief fund. It appears that the city in question has not taken advantage of 
these statutes and therefore any relief granted must be by virtue of section 
4383, supra. 

It is well established that money can be paid from a public fund only for 
such purposes as are authorized by statute or ordinance, and th'at council can 
only exercise those powers conferred upon it by the statutes. 

By virtue of section 4383. General, Code, council is authorized to grant re
lief to members of the police or fire departments who become temporarily or 
permanently disabled in the discharge of their duty. The relief to be provided 
is "of members" of the department. There is no provision in this section for 
relief of the family of the member of the department. Council must stay within 
the authority granted them by- statute, and this authority cannot be extended 
by implication. The case you cite is no doubt worthy of relief, but relief can
not be granted by virtue of this section. 

The city would not be authorized under section 4383, General Code, to make 
an expenditure for the relief of the family of a policeman killed while in the 
discharge of his duty. Respectfully, 

TnroTHY S. HOGAX, 

Attorney General. 
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409. 

COL'XTY'S LIABILITY FOR EXPEXSES OF DEPl:TY Sl:PERVISOR OF 
ELECTION IX "PTJBLISHIXG LIST OF CAXDIDATES OF SCHOOL DIS
TRICTS-NO NECESSITY FOR CLERK OF SCHOOL BOARD TO RE
CEIVE A LIST OF CANDIDATES. 

As the deputy state supett:isor of electio,ls is required by section 4998 to 
publish a list of the ;zames of candid'l.tes for all school districts it is legal to pay 
out of the county t1·ea~ury the expenses of making such ·publication. 

It is not necessary tor the clerk of the board of education to be furnished 
the names of candidates for members of the board. 

CuLt·~mn;, Omo. October 4, 191 L 

Bureau of Inspection ancl Supervision of Pu/llic Offices. Columbus. Ohio. 
Gn··n.I·:)IEX :-Under date of September 18th you submitted for my opinion 

the following: 

"Section 3897a. Revised Statutes, applied only to city school dis
triets. The last clause of said section provides for publishing or post
ing a list of the names of the candidates by the deputy state supervisors 
of elections. Said provision of said section is now section 4998, Gen
eral Code. Section 3970-ll, ReYised Statutes, now section 4839, General 
Code, seemed to apply to all districts and both sections as enacted in 
the Code seem applicable to all school districts. Question: Is it legal 
to pay out of the county treasury expenses incurred by the deputy state 
supervisors of election for posting notices under section 4998 outside of 
city districts? When nominations have been made by petition, there 
seems to be no way provided by statute by which the clerk of the board 
of education is to be furnished the names of candidates for members of 
the board. Is this necessary? 

Section 3897a. Revised Statutes, provides as follows: 

"Boards of education in city school districts sball organize on the 
first Monday in January after the election held for members of the 
board of education by the election of one of their members as president, 
and the election of a derl' who may or may not be a member of the 
board, the president to be elected for one yem· and the clerk to be elected 
for a term not to exceed two years; they shall fix the time of holding 
regular meetings. Upon the organization of the first boards of educa
tion elected under this act, the previously £xisting boards of education 
are thereby abolished and said newly boards shall be their successors in 
all respects. 

"Not less than fifteen days before the election of members of boards 
of e!'lucation, norr.inations of candidates therefor may be made by nom
ination papers, signPd in tha aggregate for each candidate by not less 
than twenty-five qualifi::d electors of either sex of the school district, 
e rcept that iu city school rlistrir-ts. such nomination papers shall be 
signed by petitioners not less in numher than one for every on~ hur.
dred persons who voted at the n'xt preceding !reneral election in such· 
rity; and u;henever eac11 of sucll ca,ulirlates sllall be so nominatecl ancl 

~4- .\. G. 
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his or their names shall be presented to the county board of deputy state 
supervisors of elections of the county in 1chich such district is situated 
not less than fifteen days ZJrior to the ensuing election. the said bom·d 
of deputy state superdsors oj electwns shall publish on tzco different 
days prior to such election the names of such candidates in two nezcs
papers of opposite politics in tlze school district, if there be such printed 
ancl published therein. or, if no ne!cspaper is printed therein. by posting 
suc!t list of "'ames in at least five public places in the school (listrict." 

Section -1997 of the General Code provides as follows: 

"Nominations of candidatcR ,for the office of member of the board 
of education may be made by nomination papers, signed in the aggre
gate for each candidate by not less than twenty-five qualified electors 
of either sex of the school district, except in city school districts, such 
nomination papers shall be signed by petitioners not le15s in number 
than one for every hundred persons who voted at the next prec2ding 
general election in such city." 

f:e~tion 4!398 of the General Code provides as follows: 

"vVhEn nominations of candidates for member of the board of edu
cation have been made by nomination papers filed wit)1 the board of 
deputy state supE'rvisors. as herein provided, such board of deputy state 
supervisors shall publish on two different days prior to the election a 
list of the names of such candidates in two newspapers of opposite poli
tics in the school district, if there is such printed and published there
in. If no newspaper is printE'd in such school district, the board shall 
post such list in at least five public places therein." 

Section 4839, General Code (which is, save for minor changes, identical 
with section 3970-11, Revised Statutes), provides as follows: 

''The clerk of each board of education shall publish a notice of· all 
school elect ions in a newspaper of general circulation in the district or 
post written or printed notices thereof in five public places in the dis
trict at least ten days before the holding of such election. Such notices 
shall specify the time and place of the election, the number of members 
of the board of education to he elected, and the term for which they are 
to be elected, or the nature of the question to be voted upon." 

By an examination of section 3897a. Revised Statutes, above set forth, it 
will be noted that while the first paragraph thereof applies solely to city school 
districts, that the second paragraph thereof is not so restricted in its opuation, 
as it states that nominations for candidates for boards of education generally 
may be made by nomination papers signed in the aggregate for each candi
data by not iess than twenty-five qualified electors, but that in city school clis
t1"icts such nomination papers shall be signed by not less than one for each one 
hui·dred persons who voted at the next preceding general ele~tion in such city. 
'fhis section was codified by the commission as section 4997 of the General 
Code, and is general in its application. 

The remaining part of the second paragraph of said section 3897a, Revised 
Statutes, states that whenever each of such candidates shall be nominated, etc., 
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::ncl I eou:;true su<'h pro1·ision of said seetion to lil;ewise !Jp g-PnPral in itt< o~Jera
tion. Sai(: pnrtion of said section was co:lified under s··ction 49!JR, General CoclP, 
supra. 

'fhP pro\ bion;, of said section 49!18 of the GPneral Code are general in their 
o1;rrc>ti<>n and apply to rowuship. Yillage and special sehool districts as well as 
to city seho:Jl districts, and as said ~ection provirles that th~ board of deputy 
state supervi.'lors .-hail publish on two different days prior to the election a list 
ot the names of c-andidates for members of boards of education I construe the 
provisions of such seetion as mandatory upon thP board of cl:puty state super
visors of elections, and that tile same applies to all school districts. 

I am, therefore, of the opinion that it is legal to pay out of the county 
treabury the expens:s incurred by the deputy state supervisor of elections for 
posting a list ot' the names cf s1ich candidates as required by section 4998, Gen
eral Codl, outside of city rtistricts. 

Under section 48J9, General Code, supra, it is mad~ the duty of the clerk 
of ea.clt board of education to publish a notiCe of all school elections as therc:n 
pro':idetl, which iwtices shall specify the time and place of the election, the 
nur,~ber of members of the board of education to be elected, and the term for 
which they are to be elected. 

It is not. howevEr, made the duty of such clerk to publish the names of the 
candidates lo be voted upon, and, therefore, in answer to your second inquiry 
I am of opinion that it is not necessary that the clerl\ of the board of educa
tion be furnished tlie names of candidatEs for members of the board, his duty 
as defined by sectiorn 4839 being limited in that regard to publishing notice of 
the number of members of the board of Nlucation to be cl~cted and the term 
for which they are to be elected. 

Very truly yours, 
TDIOTIIY S. HoGAX. 

Attorney General. 

B 412. 

REPORTS AND OPINIONS OF THE BUREAU OF INSPECTION AND SUPER
VISION OF PUBLIC OFFICES-PUBLIC RECORDS. 

'l'he reports of examinations and all opinions and aclvices to public officials 
of the Bureau of Inspection and 8uperLision of Public Offices ar.e public records 
a>z(l as such &hould be accessible to the public at any time during reasonable of· 
{ir.e hours. 

Cor.nmrs, Onm. October 6, 1911. 

Bureau of Inspection anrl Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ollio. 

GL\"rLE:I!EX :-I beg to acknowledge receipt of your inquiry of August 1, 
l!lll, in which inquiry you ask as follows: 

"Are the letter copying books of this office. containin~; instructions 
to our Examiners, opinions and advices to public officials, public records 
which are accessible to the public at any time during reasonable office 
hours? 

"We might add that we have always considered the same as such 
and theyJ have been accfssiblP to anyone deoiring- to consult same, but 
desire your opinion on the matter." 
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The department of tile .Bureau of Inspection and Supervision of Public Of
fi.l es was created by an act entitli:rl "An act to create a bureau of inspection and 
surJen ision of puulic offices, and to establish a uniform system of public ac
countmg, auditing and reporting, under the administration of the audHor of 
state.'' Said act provides in snhstance that there shall be in the department of 
tt!e &nditor of state a bnre?.u of inspection and supervision o.f public offices, that 
the :101ditor shall be the chief inspeP.tor and supervisor with authority to ap
r·oin! deputies and derks, and it fixes the salaries and provides for the pay
ment of their expenses. 

In the case of the State of Ohio ex rei. vs. Shumate, in 72 0. S., 487, at page 
-t91 of the opinion, the supreme court n'lES the following lang,Iage: 

"It also provides upon the installment of the bureau for the ap
pointment of examiners by the auditor with compensatio11 fixed by the 
statute and for the Examination by him or his deputies into the financial 
affairs of all public offices and that reports of such examination·s be 
made matters of record in saicl office." 

Anr! inasmuch as the depa_rtrnent is entirely concerned in looking after 
public accounts of the state generally and of all of the counties of the state, 
.and ina,·much as the reports of examinations made by the Bureau of Inspec
tion and Supervision of Public Offices are made matters of record in said de
partment, I am of the opinion that such records are public records and as such 
are open and accessible to the public within reasonable office hours, and I am 
of the further opinion that all opinions and advices to publk officials are like
wise public records and as such are accessible to the public any time during 
reasonable office hours. 

l believe I have fully answaed your inquiry and beg to remain, 
Very truly yours, 

c 412. 

TDIOTHY S. HOGAX, 

Attorney General. 

BOAHD OF EDUCATiON-RIGHT OF TAXPAYER TO MAINTAIN MANDAMUS 
TO COMPEL DEPOSIT OF FUNDS AS PER STATUTORY REQUIRE
MENTS. 

The duty of the iJoard of education to deposit the money of the school dis
t.rict on competiti1.7e bidding is such an obligation of public interest and right 
as to permit an indivicl11al ta~cpayer to -maintain a mandamus suit tor its com
pulsion. 

Cou;~rm;s, Orrro, October 6, 1911. 

Bureau of Inspection ancl Supen•ision of Public Offices, Department of Auditor 
of State, Oolumbns, Ohio. 
GEXTLE~rEx:-I her6with acknowledge receipt of your communication of 

April 11, 1911, in which yon enclose a letter of inquiry received by your depart-
ment from Horace Holbrook, Esq., of Warren, Ohio. " 

I wish to say that the delay in answering your request has been di.1e to the 
large number of matters which have come to this department for our considera
tion. 
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In h!s Jetter to your department, :\Jr. Holbrook inquir<:s as follows: 

"I Wi!-ih you woultl also submit this letter to the attorney general 
with:)Ut delay, as it coneerns the enforcE'ment of an important law which 
is practically nullified by the non-feasanc= of the local school boards. 
I refer to section 7604, General Code, as amended 101 0. L., 290, requir
ing school moneys to be deposited in banks at competitive bidding. This 
statute was pass::d .April 25, 1904, and gave school boards the right to 
establish depositories and solicit bids from banlis for school moneys at 
competitive bidding. The law was made mandatory :\lay 10, 1910. Nof 
the slightest attention has been paid to the law in this county. .July 
15, 1907, Examiner J. C. ~'owler said in his Warren report: '\Ve would 
recommend that the board take advantage of the protection and profits 
granted under section 3968, HeYised Statutes, anrl select a depository for 
the funds. Under the present arrangement the treasurer is provided 
with no protection, and the board is failing to ~et several hundred dol· 
Jars annually that properly belongs to this sehool district.' 

"The treasurer tells me that ever since he took the office he had 
!abored in vain to have the board to observe this law. He frankly at· 
tributes their non-action to bank influEnce. You may judge whether he 
is right. There are three banks in Warren. The president of one is 
president of the school board: the cashier of another is a member; and 
the daughter of the president of the third bank is also a member. 

"So far as I know not a school board in the county has taken ad
vantage of the law to g::ot interest on the funds. The school moneys of 
the county amount to about $260,000 a year, and in Warren to about 
$60,000. The Warren banks at tilE' present time have about $30,000 of 
the local school money on which they pay not a cent of interest. One 
bank a few months ago bought $50,000 \Yarren school bonds, and not a 
dollar passed in the transaction. Thr. hank ~imply credited the district 
with the amount, drew interest on the bonds and also had the use of the 
money until it was ~hecker! out from time to time for building purposes. 

"I am informed by the treasurer that Examiner Fowler made an 
examination last :\1ay and· again recommended taking advantage of the 
law. The clerk cannot find the report and thinlrs it was never filed. 

"Now l am going to make an attempt to enforce this law in Trum
bull county, and would be pleased to have the advice and assistance of 
the bureau and the attorney !2-'eneral's office. 

"1\ionday, April 10, I will serve the enclosed demands on the prose
cuting attorney and the city solicitor. 

"I am not sure that a taxpayer's action in mandamus can be main· 
tained in a distri~t whE're thP.re is no city or village solicitor. It app2ars 
from sections 4313, 4314, General CodE', that such action is proper whE'n 
the solicitor refuses to bring it, but I can find no analogous section ap
plicable to a prosecuting attorney. Section 2921 defines the duties of a 
prosecuting attorney as to a restraining order, but says nothing about 
mandamus, and section 2922 does not in tenus confer the right upon a 
taxpayer to bring- maP<iamus. 

"It seems to me that it is an idle thing for your bureau to uncover 
violations of Jaw unl: ss the prosE'cnting attorney promptly and vigorously 
follows it up in the conrts. When he refusEs to act I presume the duty 
devolves upon the attorney g-eneral, but if he has no authority in these 
school matters I will bring the actions as a taxpayu if the statutes con
fer that right." 

313 
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:.\Ir. Holbrook in his letter inquires with regard to the depository laws of 
school funds and also as to the enforcement of said depository laws. This de
partment construed sections 7604 and 7605 of the General Code ( 101 0. L. 290), 
76.0fi and 7607, General Code (101 0. L. 290), in an opinion: rendered to Harry D. 
Smith, city solicitor of the city of Xenia, Ohio, and I herewith enclose a copy 
of that opinion. This department! held in that opinion that a board of education 
is without legal authority to deposit its funds in any liank without interest, and 
that no school fnnds can be deposited in any bank unless interest not less than 
two per cent. is paid upon such deposits. 

Mr. Holbrook further inquires as to his right as a private citizen to insti
tute a suit in mandamus to compel the respective boards of education of his city 
and county to deposit the school funds in accordance with section 7604, as amend
ed. 101 0. L., 290; section 7605, amended, 101 0. L., 290; section 7606 and sec
tion 7607, as amended, 101 0. L. 2!)0. In reply thereto, I desire to say that the 
supreme court of this state in the case of State ex rei. vs. Henderson, 38 0. S., at 
page 648, in the opinion thereof state the reasons as follows: 

"As regards the degree of. interest on the part of the relator, requisite 
to make him a proper party on whose information the proceedings. may 
be instituted, a distinction is taken between cases where the extraor- · 
dinary aid of a mandamus is invoked, merely for the purpose of en· 
forcing or protecting a private right, unconnected with the public in· 
terest, and those cases where the purpose of the application ig the en
forcement of a purely public right, where the people at large are the 
real party in interest, and, while the authorities are somewhat con
flicting, yet the dedded weight of authority supports the proposition 
that, where the relief is sought merzly for the protection of private 
rights, the relator must show some personal or special interest in the 
subject-matter, since he is regarded as the real party in interest, and his 
rights must clearly appear. On the other hand, where the question is 
one of public right and the object of mandamus is to procure the en
forcement of a public duty, the people are regarded as the real party, and 
the relator need not show that he has any legal or special interest in the 
result, it being suffieient to show that he is a citizen, and as such, in· 
terested in the execution of the laws." 

Therefore, I arn of the opinion that under the holding of the court in the 
above cited case that inasmuch as this is a question of public right and that 
the object of the suit in mandamus wonld b? to procure the enforcement of a 
public duty that Mr. Holbrook would have the legal right to institute a suit in 
mandamus for the purpose of compelling the respective boards of education of 
his city and county to deposit the school funds in accordance with section 7604 
to 7607, inclusive, of the General Code, which sections of the General Code are 
fully set out in the opinion to which I have called your attention and cited 
above. 

Section 12283 of the General Code provides for what purpose a writ of 
mandamus may be issued, as follows: 

"Mandamus is a writ issued, in the name of the state, to an inferior 
tribunal, corporation, board or person commanding the performance of 
an act which the law specially enjoins as a duty resulting from an of
fice, trust or station." 
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Section 12!!8f. provides t;enerally for the application for a writ of mandamus 
as follows, to-wit: 

"The application for the writ must b:? by petition, in the name of 
the state on the relation of the person applying, and verified by affidavit. 
The court may reQuire notice of it to be given to the defendant, or grant 
an ordEr to show cause why it should not be allowed, or allow the writ 
without notice." 

ln the case of State ex rei. vs. the Board of Education of Perrysburg town
ship, 27 0. S., 96, the court held tbat: 

":\Tandamus is the proper remedy to compel the board to appropriate 
moneys already in their treasury for that purpose, toward the payment 
of such bonds, and to levy such tax as may be necessary to complete such 
payments." 

Then•fore, it seems to me that the school boards in question can be com
pellerl by suit in mandamus to deposit their money in banks as required by sec
tions 7604, 7605, 7607 and '/6(19 of the General Code, as the same were amended 
by the 1910 session oi' the Ohio legislature, 101 0. L. 2!30. 

In view of all the foregoing I am clEarly of the opinion that a taxpayer can 
legally maintain a suit in mandamus to require school boards to deposit the 
money of such school districts on competitive bidding, as provided in sections 
i604. 7605, 7607 and 7609 of the General Code, as amended, 101 0. L., page 290. 

E 412. 

Very truly yours, 
TI:IlOTHY s. HOOAX, 

Attorney General. 

l;-oEES OF MARSHAL, SPECIAL POLTCE OFFICERS-AND REGULAR POLICE 
OFFICIALS FOR SERVICES IN MAYOR'S COURT-POWERS OF DISCRE
TION VESTED IN MAGISTRATE. 

Where a marshal of a village, accompanied by a regular '!JOlice officer and a 
sP.ecial officer sworn in b1J a mayr;r, go to Salem. Ohio, about ten miles distant 
an~l are there joined by two special ofilcers sworn in by the mayor of Salem, where 
they arrest nine men ancl are brought to Lisbon in charge of three officers who 
reside there, separate a{ficlm•it8 beinrt filerl and warrants issued for each person, 
~even ot 1chom pleafl guilty and two of whom are 1Jound over, the tees should be 
chargea as follows: 

The marshal ttnder section 4387, General Code, 20 cents only tor each person 
conducte(l by himself or his deputies or other offi.cers into court and the other of
ficers $1.50 each as assistants. 

The total amount of the costs to all officers should be divided pro rata among 
the sereral defendants. 

The magistrate may, however. allow such additional amount tor transporting 
and sustaining prisoners as in his discretion seems necessary. 

Corx~wn;. Onm. October 6, 1911. 

Hon. W. B. Moore, Village Solicitor. Lisbon. Ohio. 
DEAR SrR:-l beg to acknowledge receipt of your communication of April 7, 

1911, anrl I wish to apologize for the delay in this matter, which has been due 
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to the overwhelming volume of business that has been flowing into this depart
ment, much of which being of such a nature as to command almost my entire 
attention. 

In reply to your inquiry, which is as follows: 

'"The marshal of the village, accompanied by a regular police officer 
and a special officer sworn in by the mayor, go to Salem, Ohio, a city 
about ten miles distant, and are there joined by two special officers 
sworn in by the mayor of Salem. All of the officers then proceed to a 
room in Salem where they arrest nine men, who are brought to Lisbon 
in charge of the three officers who r~side here. Separate affidavits are 
filet! and warrants issued against each person, seven of whom plead guilty 
as charged, and tp.e other two waive hearing and are bound over to the 
grand jury. 

"What fees, in your opinion, can be charged for mileage and what 
fees to cover a compensation paid by the mayor to the special officers 
employed, and in ·what ca;:;es ?" 

I beg lo say that section 3347 of the General Code provides as follows: 

"For services rendered, duly elected and qualified constables shall 
be entitled to receive the following fees: For services and return of 
copies, order of arrest, warrant, attachment, garnishee, writ of replevin, 
or mittimus, forty cents each, for each person named in the writ; serv
ice and return of summons, twenty-five cents for each person named in 
the writ; service and return of subpoena, twenty-five cents for one per
son, service on each additional person named in subpoena, ten cents; 
service of execution on goods or body, forty cents; on all money made 
on execution, four· per cent.; on each day's attendance before justice 
of the peace, or jury trial, one dollar; each day's attendance before 
justice of the peace on criminal trial, one dollar; on each day's attend
ance before justice of the peace in forcible detainer, without jury, one 
dollar; sumoning jury, one dollar; mileage, twenty cents for the first 
mile, and five cents per mile for each additional mile; assistance in 
criminal causes, one dollar and fifty cents per day, each; transporting 
and sustaining prisoners, allowance made by the magistrate, and paid 
on his certificate; serving all other writs or notices not herein named, 
forty cents, and mileage as in other cases; copies of all writs, notices, 
ordErs or affidavits served, twenty-five cents; summoning and swearing 
appraisers in case of replevin and attachment, one dollar in each case; 
advertising property for sale on execution, forty cents; taking bond in 
replevin, and all other cases, fifty cents; each day's attendance on the 
grand jury, two dollars." 

For the fees of marshal section 4387 of the General Code provides as fol
lows: 

"In the discharge of his proper duties, he shall have like powers. 
Le subject to lil'e responsibilities and shall Teceive the sante tees as 
sheriffs and constables in similaT cases. for services actually performed 
by himself or his deputies and such artditional compensation as the 
council prescribes. In no case shall he receive any fees or compensa
tion for services rendered by any watchman or any other officer, nor 
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shall lte rl'eei1:e for guardi•l!J. safe keepiag or eo;ulucti•I!J i.1to fl1e i•lfllf'"··s 

()i' polic•? r·o1•rt a11y pe,·soil auested by ltil•tsel( o,· deputies o.- by ally 
ot/IP.r uff!eer a greater cml'pl'ilsation tltm1 t1ce;zty cr,ltli." 

•l--
·::JII 

I am of the opinion, and which opinion is based upon section 4:181 of the 
General Code, cited above, that the marshal of the village of Lisbon cari only 
receive twenty cents ( 20c.) for each person conducted by himself or his depu
ties or other officers into the mayor's or police court, and that the regular police 
officer and the special officer sworn in by the mayor of Lisbon, and also the two 
special officers sworn in by the mayor of Salem are legally entitled to $1.50 
~ach as assistants, which would be a total of $6.00 for the four officers. 

It is further my opinion that the total amount of the costs of all the of
ficers should be divided, pro rata, among the several defendants. 

However, the magistrate may allow such an additional amount for trans
porting and sustaining prisoners as in his judgment seems necessary, and 
whatever amount RO allowed is discretionary upon the part of the magistrate. 
I am, 

A 417. 

Very truly yours, 
TDIOTHY S. HOGAX, 

Attorney General. 

CLERKS AND ASSISTANTS JN AUDITOR'S OFFICE-POWERS OF COVNTY 
COAIMISSIOJ\'ERS TO AUTHOHIZE C0~1PENSATION OF-LIABILITY OF 
AUDITOR l<'OR RECOGNITION OF ILLEGAL VOUCHER DRAWN 0~ EX
CESS ALLOWANCES. 

·when the cotmty commissioners have once re11ulved upon ancl fixed the al
lowance of the county attditor's office tor clerk and assistants as provided! by· 
sections 2980, 2~J81 and 2629, a further allotcance is beyond their pouers. The 
<;ounty auditor is chargerl trith k•Wwleclge ot these limitations ancl if he allows 
vouchers drawn upon 01~r excess allowance so fixed by the ~ommissioners. re
covery may be had agaiust him for such amounts as he thus illegally !Currants. 

CoLLI!JWH, 01110, October 10, 1911. 

Bureau of In8pection and 8uperrision of Public Offices. Sam A.. Hudson. Deputy, 
Columbus, Ohio. 

DEAR SJJc--Under favor of June 3, 1911, you ask an <>pinion of this de
partinent upon the following: 

"The following entry appears upon the journal of the proceedings 
of the commissioners of Preble county under date of July 25, 1910: 

" 'By reason of the quadrennial appraisement, and owing to the fact 
that the present force in thE> auditor's office is insufficient to complete 
the worl{ within the ~tated time, wa therefore order the auditor to pro
cure the additional help to complete said work and such help be paid 
from the county fund.' 

"'l'he earnings credited to the fee funrl, including the 25'7c addi
tional allowance under section 2629, was at the time of this action ex
haustul by the payment of the RalariEs of the auditor anrl his deputy. 
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"Who, if any one, is financially responsible for thf' amount paid 
for extra clerk hire in the auditor's office under this alleged order and 
from whom, if any one, may the same be recovered in an action at law?" 

Section 2980, General Code, as amended in 101 Ohio Laws, page 348, pro
vides: 

"On the twentieth of each November such officer shall prepare and 
file with the county commissioners a detailed statement of.the probable 
amount necessary to be expended for deputies, assistants, bookkeepers, 
clerks and other employes, except court constables, of their respective 

· offices, showing in detail the requirements of their offices for the year 
beginning .January 1st nExt thereaftP.r with the sworn statement of the 
amount expended by them for such assistants for the preceqing year. 
Not later than five days after the filing of such statement, the county 
commissioners shall fix an aggregate sum to be expended by them tor 
such period for the compensation of s11.ch deputies, assistants, bookkeep
eTs. cleTks or other emplo1tes of such officer, except court constables, 
tvhich sum shall be reasonable and proper, and shall enter such, finding 
zt]JOn their journal." 

Section 2981, General Code, provides: 

"Such officers may appoint and employ necessary deputies, assist
ants, clerks, bookkeepers or other employes for their respective offices, 
fix their compensation and disch'arge them, and shall file with the 
county auditor certificates of such action. Snch compensation shall not 
exceed in the aggregate {01· each office the amount fixed by. the commis
sioners for such office. ·when so fi.r:ed the compensation of each duly ap-
1JOinted or employed deputy, assistant, bookkeeper, clerk and other em
ploye shall be paid monthly from tlle county treasury, upon the warrant 
of the county auditor." 

Section 2629, General Code, providEs an additional allowance for clerk hire 
in the auditor's office, when the real property is to be appraised, as follows: 

"The county commissioners of the several. counties shall make an 
additional allowance to the couuty auditor for clerk hire, not exceed
ing twenty-five per cent. of the annual allowance made in the preceding 
sections in the years when the real property is required by law to be re
appraised." 

The above statutes govern the allowance to be made for deputies, clerk hire 
and other assistants in the office of the county auditor. By virtue of section 
:!981 the compensation of such•assistants shall not exceed the allowance made 
l.Jy the county commissioners. 

It appears from your letter that the allowance' made _by the commissioners 
for the auditor's office, and also the additional amount allowed by section 2629, 
have been expended. 

The resolution in question bad the effect of increasing the allowance for 
assistants in the office of the auditor. The county commissioners have limited 
jurisdiction. They must act within the provisions of the statute. There is no 
provision of the statutes granting the county commissioners power to increase 
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an allowance for deputies anrl rlerl{s of a county office after an allowance for 
the year has one~ been made. The resolution passed by the commissioners of 
Preble county set forth in :·our letter was therefore without authority of la\V 
and was void and ill<'gal. 

The last legislature has provided a means by which an additional allow
ance may I.Je securzd, but this lav: cannot affect your question. 

The payment of the compensation of deputies and clerks is made by the 
county treasurer, upon warrant of the county auditor, as provided in section 
2!181, General Code. 

In the case of Jones, Auditor, vs. Commissioners, 57 0. S., 189, the second 
syllabus finds that the auditor is not entitled to extra compensation for certain 
services therein enumerated, and the third syllabus reads: 

"The presentation by a county auditor to the commissioners, of a 
claim for any of such claimed services, and. the drawing of money for 
the same from the county treasury, by means of his own warrant at
tempted to be authorized by an allowance by the commissioners, is a 
violation by such auditor of official duty, and a breach of that condi· 
tion of his bond which provides for the faithful discharge of the duties 
of such office." 

On page 217 of the opinion, Spear, J., says: 

"* * We have already found that the several claims were all 
illegal; that is, there was no warrant of l<Lw for any claim whatever in 
either instance. This fact it must be presumed the auditor knew. 
·whether in fact he lmew or not, it was his duty to know. The subject 
relateu to his own duties and his own compensation." 

In the case in question the cxtm sen·ices were for clerk hire of the auditor. 
Compensation therefor was paid upon warrant of the auditor and was illegal. 
The auditor is presumed to know, and should know, the limitations placed upon 
nim by law for clerk hire. And unauthorized resolutions of the commissioners 
would not protect him in drawing his warrant for payment of clerks employed 
under such resolution. The act of the auditor in drawing his warrant for such 
services was a violation of his official duty. 

Recovery can he had from the auditor for all moneys paid from the county 
treasury for compensation of deputies, clerl{s and other assistants, over and 
above the annual allowance made by the commissioners and the twenty-five per 
cent. additional allowed in the years in which the real property is reappraised. 

Respectfully, 
TL\IOTHY s. HOGAX. 

Attorney General. 
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SHERIFFS--WHAT WRITS OF JUSTICE OF THE PEACE l\1UST BE SERVED 
IN CIVIL AND CRDIINAL CASES-STATUTORY PROVISIONS-DISPO
SITIONS. OF FEES RECEIV.lW. 

A justice of the peace may issue writs to the sheriff and the sheriff is re
qtdn;d to serve the same in civil cases only mulcr the conditions provided ton 
in 10242, General Code, whe1·e service cannot be hacl upon a railroad company 
within the county in which the justice of the peace holds office. Such tees are 
earned by the sheriff ·in his official capacity and 11wst be turned into the fee 
fund. 

A. sheriff may be appointe(l special constable bp a justice ot the peace 1mcler 
3331, General Code, lwweve1·, anfl may retain for his personal benefit the fees 
so earned. 

ln criminal cases by vi1·tge of 13500, General Cocle, the sheriff is requi?"ed to 
serve all warrants issuefl to l1im t>y a justice of the peace and the tee accruing 
to him thereby being perquisites adjunctive to his official capacity nwst be 
turned into the tee funcl. 

Cor.u:lrBUS, Onro, October 12, 1911. 

Bureau of Inspection ancl Supervision of Pttblic Offices, Department of Auclitor 
of State, Columbus, Ohio. 
GEXTLE)n;x :-I beg to acknowledge receipt of your letter in which you in

quire as foiiows: 

"May a justice of tlH' peace issue writs to the sheriff and is the 
sheriff required to serve writs issued to him by a justice of the peace? 
If so, should the f8es thereby earned be paid into his fee fund? If a 
sheriff is appointed special constable for a justice of the peace under 
section 3331, may the fees earned in such case be retained by the sheriff 
for his personal use?" 

Replying to your inquiry, Se(]tion 3334 of the General Code provides as fol
lows: 

"AIJ constables shaiJ be ministerial officers in justir:es' courts, in 
thEir respective townships, in civil cases, and in their respective coun
ties in criminal cases, .and civil processes may be executed by them 
throughout the connty, under the restriction and proYisions of the 
law." 

Section 10242, General Code, provides that, in civil cases before a justice 
of the peace, when the eause of action is against a railroad company, and the 
president of such railroad company does not reside in the county, and there is 
no person having charge of the ticket office or freight depo1 of such railroad 
company in said county, then the justice of the peace can issue summons to 
the sheriff of the county where such railroad company has \ts principal busi
ness office located. Said section reads as follows: 

"When the president of s•1ch company do::s not reside, and there is 
no such officer or depot in the county, then the justice of the peace shall 
issue a summons directed to the sheriff of the county where the prin-
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cipal business office of th8 company is !orated, with an iudorsement on 
the back oi the writ, of the name of the postoffice to wh:ch it shall be 
r~ tqrned. L'pon the receipt ot the writ, tl1e sheriff shall forthwith sen·e 
it personally upon the president, if found, or by leal'ing a copy at the 
business office of such company with the person having charge thereof, 
and immediately return the writ to the justiee issuing it, by mail, di· 
r<Ccted to the post office named on its back." 

So that, it is my opinion, based upon the provisions of the above quoted 
section, that a justice of the peace cannot legally issue writs to the sheriff as 
Ruch officer in civil cases, except as pro> ided in said section 10242; and the 
sheriff is not required to serve writs issued to him in civil cases by a justice of 
the peace unless suet, writ is received by him in accordance with the provisions 
contained in the above section, to-wit: Section 102!2, General Code. 

In criminal cases, however, a different rule seems to obtain as to the serv· 
ing.of warrants by a sheriff, when such warrauts are issued to him by a justice 
of the peace. Section 13500 of the General Code provides that: 

"The warrant shall be directed to the sheriff or to any constable of 
the county, or, when it is issued by an officer of a municipal corpora
tion, to the marshal or other police officer thereof, and, by a copy of the 
affidavit inserted therein or annexed and referred to, shall show or' re
cite the substance of the ftccusation and command such officer forthwith 
to take the accused and bring him before the magistrate or court issu
ing such warrant, or other magistrate of the county. having cognizance 
of the case, to be dealt with according to law." 

My deduction therefrom is that in criminal cases a justice of the peace may 
issue warrants to the sheriff of his respective county, and when so issued to him 
the sheriff is bound to receive and serve such warrants. 

Replying to your second question I am of the opinion that fees earned by 
a sheriff in serving writs issued to him in civil cases by a justice of the peace, 
by virtue of section 10242, General Code, should be paid by the sheriff into his 
respective county fee fund. Likewis·e, any fees earned by the sheriff in serv· 
ing warrants issued to him in criminal cases by a justice of the peace by virtue 
of section 13500 of the General Code should be paid into the fee fund of his 
county. 

Answering your third question, section 3:131, General Code, and which you 
cite in your inquiry, provides as follows: 

"A justice of the peace may appoint a constable or constablEs for 
a special purpose, either in civil or criminal cases: 

"1. 'Vhen there is no constable in the township; 
"2. In case of disability of one of the regular constablEs in the 

township; 
"3. When the constable therein is a party to the suit; 
"4. When, from the prEssure of official business, the constables 

therein are not able to perform the duties required by the office. 
"The justi<'P. making the appointment shall make a memorandum 

thEreof on his docket, and require the person appointed to take an oath, 
as in other cases." 

Jn my opinion, under the above provisions, the sheriff in his respective 
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county is a ministerial officer of the justice courts of such county for serving 
warrants in criminal cases and cannot, therefore, b2 appointed a special con
stable in criminal cases by a justice of the peace of his county. As hereinbe
fore stated the sheriff. by virtue of being such officzr, is legally required by the 
provisions of section 13500, General Code, to serve any warrants in criminal 
eases which are issuf'd to him by a justice of the peace of his county. 

It follows, th~refore, that a sheriff may be appointed a special constable by 
a justice of the peace of his county only for the purpose of serving writs in 
civil cases, :.md he can be appointed such special constable in civil cEJ.ses only 
when some one or morp of the statutory grounds, enumerated in section 3331, 
General Code, mal,es it necessary.· 

Any fees that a sheriff may receiYe as special constable are no part of the 
receipts receiyed by him as sheriff. .In this connection I desire to quote section 
297i, G2neral Code, as follows: 

"All the fees, costs, percentages, penalties, allowances and other per
quisites collected or received by law as compensation for services by a 
county auditor, county treasurer, probate judge, sheriff, clerk of courts, 
or recorder, shall be so received and collected for the sole use of the 
treasury of the county in which they are elected and shall be held as 
public moneys belonging to such county and accounted for and paid over 
as such as hereinafter provided." .. 
I am therefore of the opinion, in answer to your last question, that a sheriff 

who is appointed special constable by a justice of the peace under and by virtue 
of section 3331, General Code, can legally retain the fees so earned by him in 
that service for his own personal use, for the reason that such fees are not 
allowances or perquisites collected or received by him as compznsation for his 
services as sheriff and do not, therefore, come within the provisions of section 
2977, above quoted. Very truly yours, 

421. 

Tr-:IIOTHY .S. HOGAN, 

Attorney General. 

EXPENSES OF SHERIFF-PAYMENT BY COUNTY CO).!MISSIONERS OF A 
LUMP SUM PER MONTH-NECESSITY FOR SWORN ITEMIZED STATE
MENT. 

Under the provisions of 2997, General Corle, as mnendefl 102 0. L. 93, it is 
made mandatory that only the exact expenses of the sheriff be allowed upon a 
sworn -itemized statement of the same. 

A motion of the county commissioners therefore provicl~ng tor the reimburse
ment of the sheri(/' at tlle rate of $37.00 a month for the purpose of covering such 
expense is invalid. 

Corx-:-.rnus. OniO. October 13, 1911. 

Bureau of Inspection ancl Supervision of Public Offices, Sam A. Hudson, Deputy, 
Columbus. Ohio. 
DEAR Sm:-Under favor of .July 5, 1911, you ask an opinion of this depart

ment upon the following: 

"The boarrl of county commissioners of ·williams ·county recently 
adopted the following motion: 
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"'In l'Onforrnity to amended sPf'tiou 299i of the General Code of Ohio 
a<; approved :\lay 6th, nineteen hundred and eleYen, hy the g-overnor of 
Ohio, it is moveti ar:d rlulr seconded that the sheriff of ·william!': county, 
Ohio, !Je allo.,.;erl th:e ::um of :;;:;'i.IHI per month to cover all expenses of 
maintaining- horsrs and yehich~s nPc(>ssary to the propfl' administration 
of the duties of his offiee and to ~over his uece~sary livery hire for the 
proper administration of th" dutie.; of his office.' 

"In your opinion, is this tram;action in accordanee with said s;>ction 
2997?" 

Sertion 2997, General Code, as ainended, 102 Ohio La"·s, page 93, provides: 

"In addition to the compensation and salary herein provided, the 
county com m i.>sio;wrs shall wake alluzcances quarterly to each slzeriff tor 
;,eeping_ and feeoing prisoners, as provided by law, for his actual and 
neressar~· expenses incurred anu expended in pursuin!?J or transporting 
persons accused or convicted of crimes and offenses, in conveying and 
transferring persons to and from any state hospital for the insane, the 
institution for fee!Jle minded youth, Ohio hospital for epileptics, boys' 
industrial school, girls' indu><trial horne, county homes for the friend
less, hous.os of refuge, children's horne!':, sanitariums, convents, orphan 
asylums or homes, county infirmaries, and all institutions for the care, 
cure, correction, reformation and protection of :mfortunates, ancl all ex
penses at maintaining horses anrl vehicles necessary to the proper ad
ministration of tile <luti<;s of llis o_f'(icc. 1'he county commissioners shall 
allow the sheriff his artual railroad fare and street car fare expended 
in serving civil processes and subpoenaing witnesses in civil and crim
inal cases, and may o.llow his necessary livery hire tor the proper ad
ministration of the duties of hi;, o(fi.ce. Each sheriff shall file under oath 
with the quarterly report herein proviclecl a full. accurate ancl itemized 
account of all his actual ana necessary expenses. including railroad fare, 
street car tare an<l livery hire mentioned in this section before they 
shall be allou;ed by tile commissioners." 

This section authorizes the county commissioners to make allowance to a 
sheriff for "all expenses of. maintaining horses and vehiclEs necessary to the 
proper administration of the duties of his office," and they "may allow his nec
essary livery hire." 

The rule as to the limitation placed upon thz powers of the commissioners 
is laid down by Sutliff, C . .J .. on pa~?:rs 415-41G, of the opinion in the case of 
Beebe vs. Scheidt, 1 3 0. S., 406, as follows: 

"But a different rule is generally applicable to inferior jurisdic
tions, which ar~ governed in their proceedings strictly by statutory pro
VISIOns. The general rule applicable to such inferior jurisdictions is, 
that in their proceedin~s they are to be held to the strict limits of their 
authority, as conferred and prPscrihed by the statute. And this rule is 
doubtless applicable to county commissioners as well as to justices of 
the peace." 

In the case of State vs. Ashlalltl County, 14 Ohio Dec. 568, the first syllabus 
is as follows: 

"The office of county commissioner is a creature of statute, and the 
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incumbent thereof can exercise no power or do any act in his official 
capacity which will bind the coanty unless expressly authorized and 
done in the manner provided by statute; and when the statute conferring 
power directs what shall be done preliminary to the expenditure of 
public mon~y, these requirements, if mandatory, must be complied with 
or the contract il:) illegaL" 

The resolution. in question purports to make a monthly allowance for main
tenance of horses and vehicles and for livery hire, in lieu of the amount actually 
exp<mded by the sheriff for this purpose. This allowance may be less, or it may 
be more than is actually expended. 

The courts held that the commissioners must act within the powers pre
scribed by statute, and the expenditure of money must be made in the manner 
provided by statute. 

This section, 2997, ncneral Code, provides what the commissioners shall pay 
for and what shall be done before it shall be paid. The language is plain and 
unambiguous. "The county commissioners shall make allowances quarterly to 
each sheriff for * * * all expenses of maintaining horses and vehicles neces
sary to the proper administration of the duties of his office," and "may allow his 
uecessary livery hire." The statutes also provides that "each sheriff shall file 
under oath * * * a full, accurate and itemized account of all his actual and 
necessary Expenses, including railroad fare, street car fare and livery hire men
tioned in this section * * '-' before they shall be allowed by the commis
sioners." 

Nowhere in the stat:ute is there an ·authority to make an allowance instead 
of the actual expenses. The last sentence of the statute requiring an itemized 
account of such expenditures before payment shows conclusively that no 
~uch authority ·was intended to be granted. Only the amount actually ex
pended can be paid, and then only upon a sworn itemized statement of such· 
expenditures. The resolution allows for the expenditures before they are made, 
while the statute makes it man!latory that such allowance cannot be made until 
the sworn and itemized account is filed. 

The above resolution does not comply with the provisions of section 2997, 
General Code, as amended in 102 Ohio Laws, page 93, and is unauthorized in 
law. 

Respectfully, 
TnroTHY S. HoGAx, 

Attorney General. 
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422. 

PA Y:\IEXTS OX l:XAl:THORIZf:U COXTRACTS-XO RIGHT OF RECOVERY 
BY :\HJ"XICIPAL CORPORATIOX WHERE PAY:\IEXT WAS VOLl:XTARY 
AXD '1\'!THOUT FRAUD OR :\IISTAKE- Pl:BLICATIOXS IX XEWS
PAPERS. 

Liability for municipal cnrpumtion tor publicatioi1 of ordinances, resolu
tions. etc .. in a nczcspaper must rest on express contract authorized by coun ell 
ancl tile amounts chargeable tor such 1corl• specified in ser·tion 6251 are intenclecl 
as clesignatir,ns of thP- maximum rate. 

·where. it01cever. sut·h sen; ices' have been perform eel ancl the maJ:im u m rate 
actualiy paid tllerefor. tlwu!jh no cnntra~t for the services had been authorized 
by council. no recovery rnay be hurl of the publishing company if the payment 
to them u:as ~:oluntary ancl macle 1cithout fmzul. or mistake of fact. as there is 
?!O enabling statute authorizing any officer to make such recovery. 

CoJ.e~aws. Ouro. October 13, 1911. 

nurrau of Iuspection and duperrision of Public OfficPs. Jos. T. Tracy, Deputy, 
Colurnlllls. Oh·io. 

DEAn Sw:-Under favor of June 7, 1911, you ask an opinion of this depart
ment upon the following: 

"A contract was entered into with a certain newspaper for the pub
lication of the ordinan~es of a city, in May, 1901. Such contract has 
never been superseded, but the newspaper, on and after May 4, 1903, the 
date of the going into effect of the :Vfunicipal Code, has ch'arged the 
full statutory fee of $1.00 per square. Can recovery ba made of the 
amount paid in excess of the said contract of ~lay, 1901? 

"Contract and letter of solicitor enclosed." 

The first paragraph of the contract in question provides: 

"Second party hereby agrees to do all the legal printing and adver
tising of the city of Salem, as provided by statute, and in accordance 
with the resolution passed by the council of the city of Salem on the 
19th day of February, A. D. 1901, for ancl clnrino the legal existence of 
the wescnt conncil of sairl city. Said matter to be published in the 
Salem Daily News." 

The ('Ontran ,1oe:-; not specify how long it shall be in force, (Xcept as stated 
in the above paragraph. The contract is entered into "for and during the legal 
existence of the present council of said city." That particular council passed 
out of existence l\lay 4, HlO:.:, and the new council provided for by the :\lunicipal 
Code, sncreeded it. The limitation in time of this contract was to May 4, 1903. 
Afta that date it was binrlin~ upon neither party thereto. 

The letter of the solicitor Enclosed contains the following statement: 

"'!'his contract was complied with until the new :\Iunicipal Code 
bePame effective al'fl thereafter the publishers began charging the full 
legal rate, unl~nown to the Yarious councils, up until about a year ago, 
when council discovered what was being done, and since then have been 
paying the full legal rate." 

2~>--.\. G. 
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It is evident froll! this state of facts that there was no express contract with 
the publishers for public printing during the period after ~lay 4, 1903, and until 
U12 discovery was made by cour.cil. 

In the case of ~IcCormick vs. City, 81 0. S. 246, it is held that no recovery 
eRn be had from the city for such pablications unless there is an express con
tract therefor. 

The s::llabi of this case read as follows: 

"The liability of a municipal corporation to pay for the publication. 
of ordinances, resolutions and legal notices required by law to be pub
lished, must rest on express contract, and not upon a mere account for 
the rendition of such services. 0 

"'Where the statute has not prescribed the person who shall execute 
such a r~ontract in behalf of a municipal corporation, it is consistent 
with section 1536-653, Revised Statutes, for the council, by ordinance or 
resolution, to authorize the clerk thereof to execute such contract ac
cording to the directions of the council." 

In that case the publications were alleged to have been made at the "re
quest of said city, by its auditor and clerk of council, and approved by its city 
solicitor." The court held this was not sufficient. There must be an express 
contract authorized by council. 

The duty of council in maldng this contract is set forth in the opinion of 
Price, J., on page 253 .. of saiil case, as follows: 

"* * * To this claim is added another, that ssction 4366_, Revised 
Statutes (now section 6251, General Code), fixes the rates per square 
for each publication which left mere clerical duty for the clerk to p2r
form in calculating the cost of publication. But it must be observed 
that this statute fixes maximum rate, and no minimum rate. Hence it 
is practicable to contract for a much lower rate than the maximum and 
thereby make large savings for the city or villages. The printing bills 
in the larger municipal corporations loom up to large proportions at 
times, and the legislature has not undertaken to prevent the obtaining 
tbe publication or advertising at as low rate as may be agreed upon." 

Section 6251, General Code, provides the rates of legal advertising as fol
lows: 

"Publishers of newspapers may charge and receive for the publica
tion of advertisPments, notices and proclamations required to be pub
lished by a public officer of the state, county, city, village, township, 
school, benevolent or other public institution, or by a trustee, assignee, 
executor or administrator, the following sums, except where the rate is 
otherwise fixed 1Jy law, to-wit: For the first insertion, one dollar for 
each square, and for each arlditional insertion, fifty cents for each 
square. Fractional squares shall be estimatt>d at a like rate for space 
occupied. In advertisements containing tabular or rule worl,, fifty per 
cent. may be charged in addition to the foregoing rates." 

This section prescrib:s the maximum rate for legal advertising. It is per
missible and desirable that a better rate be secured by contract. No payment 
can be made therefor without an express contract. As there was no express 
contract for the legal advertising done after l\Iay 4, 1903, payment therefor 
could not have been enforc2d against the city. 
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But payment has hec:n rnadP and it is now a 'lllP!"tion of its rPcO\"Pry. 
The rule pf re:·:>YE'ry Ill sueh casf's !s laid down in the eafe of \'indicator 

Co. vs. State, tiS 0. S. :.itl~. th~ se~oncl and third syllabi of y:hich are as fol
lows: 

"Ent where a claim for su~h excessive publications has been pre
sented to the board and allo\Yecl, and payment made by the treasurer on 
the warrant of th~ auditor prior to April 25, 1898, the prosecuting at
hrney eanr.ot maintain an action, in thP absenee of both fraud and mis
take of fa~t. to recover back the money. 

"'!'he act of April 25, 18!l8 ( !l3 0. L. 408), clothes the pro~ecuting 
attorney with power to recover back money so il12gally drawn from the 
treasury on and after the date of its passage." 

On page 370 of the opinion, Spear, J., says: 

"" " " The situation then was that the company had receivf'd 
mon<ys of the county, in a way apparently regular but to which it was 
not in strict law entitled. But an accounting officer, the proper officer, 
had paid the money voluntarily, upon vouchers issued by another ac
counting officer, in form tluly approved, and it is difficult to see wb)' in 
these respects, as to a strang2r, they did not represent the county, and 
why the facts do not present a case of voluntary payment with the usual 
legal result that, in the absence of an enabling statute and where there 
is no showing of fraud or mistake of fact, there can be no recovery back. 
The rule recognizes the fact that the money paid was unjustly paid; 
that the claim itself was illegal, one which the party, had he sought to 
do so, could have resisted. He chose not to resist but to pay, and he 
cannot afterwards ask the law to r~ctify his mistake." 

Sec:lion 2921, General Code, grants unto prosecuting attorneys power to re
cover funds of a county that have been misapplied or illt>gally paid. This 
authority is not extended to municipal funds. There is no such law authoriz
ing the city solicitor, nor <tny other city official, non the city, to recover funds 
illegally paid or misaprliect. Without such authority the rule laid down in 68 
0. S. 3G2, supra, must apply. 

Section -1311, General Code, prescribes the duti€s of a city solicitor as fol
lows: 

"'l'he <;Olicitor shall apply in the name of the corporation, to a 
court of competent jurisdiction for an order of injunction to restrain 
the misapplication of funds of the corporation, or the abuse of its cor- -
porata powers, or the execution or pf'rformance of any contract made in 
behalf of the corporation in contravention of the laws or ordinance 
governing it, or which wa~ proclll·ed by fraud or corruption." 

This statute authorizes the city solicitor to apply for an injunction re
E:tr.tining the misapplication of funds, but grants no authority to recover funds 
after they are paid out. 

Without an authority of statute the rula for the recovery is as follows: If 
the paymPnt of the money for such publications was voluntary and was made 
without fraud, or mistal<e of fact, there can l1e no recovery from the publishing 
company, although payment might have been re~ist"rl in the first instance. 

RespeC'tfully, 
TnroTJIY S. HOGAX, 

Attorney General. 
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427. 

:\Il'KICJPAL CORPORATION-:r\0 RIGHT TO INVEST IN PRIVATE ENTER; 
PRISES-WHERE PA Y:MENT IS l\IADE ON ILLEGAL CONTRACT NO 
RECOVERY :\fAY BE HAD AT LAW_:..RBCOVERY IN EQUITY-TRUST 
FUND, RIGHT TO FOLLOW-ACTION AGAINST OFFICIALS. 

A. municipal corporation cnnnot financially aid or be pecuniarily interested 
in anzt ioint stock corn.pany. corpm·ation ur association, or private business enter
rwise. tor the reasons that: 

1. It is constitutionally prohibited in Ohio,· 
2. li is not author·ized by statttte, therefore a taking of private property' 

without rlu.e process of law. 
Under these rules the payment tunas raised by an issue anfl sale of bonds, 

shotcing on their face thei1· intended devotion to the purpose of road repair. 
worlc, which bauds are in turn to be paid tor by the levy of taxes. to a manu
facturing ,finn, for tfl,e consideration of locating in said village is illegal. 

Consider·ing the application of the follow·ing ntles: 
I. ."iioney paid under mistake of law cannot be recovered. 
II. Courts will not permit a municipal corporation to take aflvantage of the 

t01·ong of its office-rs and whilst retaining the benefits of an illegal transaction, 
to recorer a consideration paid. by it. 

III. Cotcrts wi.ll not inter'{cre for- the pl!rpose of enforcing or protecting 
any allegefl rights growing out of an ille,qal tra.nsaction. 

JV. rio authority is conferrr;d by law npon any officer to institute or cause 
to be institutefl any action for recot;ery of moneys illegally expended by villag.; 
officers. 

There can be 1W recuvery of ftmds so expenflefl at law. 
Of tile above rules the appliqation of number two must be eliminatea by 

reason of the fact that the village cannot be saifl to have technically recet.vedi 
any benefit. 

These circumstances. however, disclose the existence of grounds tor pro
cedure irt equity. A.s the money expended was a trust fund devoted to a specific 
purpose held by the ·municipal corpo1·ation as trustee in behalf of the taxpayers, 
as cestui que trusts. the village or the taxpayer may by appropriate proceedings 
in equity cornpel the repayutent of the m.oney thus illegally expended, bY the 
corporation or finn whic·h receiVecl it. 

As equity will follow a trust fund the plant and all tangible property of the 
[i1·m may be proceeded against. 

Also inasmuch as the officials through whose acts the deal was consummated 
toere gnilty of a breach of trust anct presumably a fraud, the bureau should also 
?nal;e a finfling against ihent. 

CoLC\lBUS, Onm, October 17, 1911. 

Rureau of Inspection and 8wvervision of Pnblic Offices, Department of Auditor 
of State. Columbus, Ohio. 

Gr:XTLE~IEx :-I beg to acknowledge receipt of your letter of October 6th, 
sttbmitting for my opinion thereon the following question: 

"A village issued $10,000 of street repair bonds. The proceeds, ex
cPpt thE' pr<:mium and accrued interest, were donated and turned over 
to a manuf'lcturing firm as an inducement for locating in said village 
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[<; such act!cn ille>gal anrl shoulrl our examiner mal'e a finrlin~ for re
cove·r:;? If so, af\ainst whom?" 

The eonEtitl'tion of thi~ state, article VIII, section fi, provides as follows: 

"The ~Pneral ass:mhly shall never authorize any * " " city, 
town or township, by vote of its Pitizens, or otherwise, to become a 
stocld1oluer in any joint stoPk company, corporation or association what
ever; or to ra:se money for, or Joan its credit to, or in aid of, any such 
company, corporation or association." 

Possibly, this Recti on does not ::tpply to the case which you stat2, as _the firm 
to which the credit of the village hils heen loaned mig-ht not be held to be "a 
joint stock "company, corporation or association" within th'1 meaning of the 
constitutional provision. Such a distinction, however, is, in my judgment, im
material for the following reasons: 

L All municipal corporations are governments of delegated powers. Cities 
and villages as such, as well as the officers of such municipalities, have no 
powers which are not conferred upon them by express provisions of statute, 
enacted under article XTII, section 6, of the constitution, or -which flow by nec
essary implication from surh expre~s power. The statutes of this state, being 
carefully examined, will disclose that the general assembly has not sought to 
tlelegale to municipal corporations the power to aid by the use of public money 
or moneys, for thn payment of which the public credit is pledged, any private 
enterprise, excevting, possibly, such private enterprises as assist the ruuniPipality 
in the discharge of its own public functions, as children's homes, hospitals and 
the like. Therefore, the art of the village officers, described by you, is illegal 
because it is beyond the corporate po;v.:rs of the village itself, and, h<>nce, out
side of the anthority of the oflicers. 

2. Even if there were no such constitutional provision as article VIII, sec
tion 6, above quoted, and even if the general assembly bad attempted to pass a 
law authorizing cities and villages to loan money to, or borrow money for and 
on account of, manufactnring concerns, as an inducement to secure their loca
tion in the municipality, such an act would, in my opinion, be unconstitutional and 
void, on the principle announced in Loan Association vs. Topelm, 20 \Vallac2, 
365. That principle is, of course, that taxation must be for a public purpose 
and that the attempted exercise of the power of taxation for purposes other than 
public pu_rposes constitut~ a taking of private property without due process of 
law. See also: 

Lowell vs. Boston, 111 :\lass. 454. 
State V!'. Osawkee Tp., 11 Karu;;as, 418. 
Allen vs. Inhabitants of Jay, 60 :Mo., 124. 
Brewer Briel' Co. vs. Brewer, 62 :Mo., 6~

Bissell vs. Kanl,ee, 61 IlL, 249. 
:\lather vs. Ottawa, 114 IlL, 6fi9. 
Bank vs. Iowa, 20 \Vallace, 655. 
Weic:ler v:-;_ Douglas, 0,4 N. Y., 91. 
Feldman vs. Ch:uleston, 23 S. C., 57. 
Dillon vs. :lrunicipal Corporations, 5th Ed. Sec., 319. 

In connection with these authorities, reference may he ~ade to the inter
fsting- line of der·isions relating to municipal aid of railroad enterpris:>s, with 
respect to which judicial opinion has now crystallizer! on the proposition that 
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~uch enterprises are sufficiently public in their nature to permit taxation for 
their support in the absence of constitutional provisions like section 6 of article 
VIII. In so holding, however, the courts have very carefully limited their 
decisions to railway enterprises, and have distinguished the. question as to the 
validity of aid by taxation to purely privata enterprises. 

It might appear that the infirmity in the transaction described in your 
letter is less fundamental than suggested by the authorities above cited. The 
bonds issued by the village, of which you speak, were lawfully issued in the 
first instance; that is to say, beinl? issued in conformity with the statutes, they 
recite on their face that they are for the purpose of repairing streets. As against 
bona fide holders of such bonds, the defense on the part of the village could not 
have been made, that the real intention of the village authorities was to raise 
money in aid of a private enterprise. The bonds are therefore a valid debt of 
the municipality. However, all the principles above referred to apply, inas
mucil as there is no real distinction between levying taxes for the express pur
pose of aiding a private enterprise and borrowing money, ostensibly for other 
purposes, but really for such prohibited purposes. and discharging the loan out 
ot' the proceeds of taxation. 

Upon the forEgoing elementary principles, there is no doubt whatever that 
the payment of the funds of a village to a manufacturing firm, as an induce
ment for locating in said village, is illegal, whether said funds are funds al
ready raised by taxation or funds raised by the issue and sale of bonds, which 
bonds in turn are to be paid for by the levy of taxes. 

This point being established, the further question is raised in your letter as 
to whether or not the sum so paid may be recovered from the firm which has 
recEived t.he same. As a defense in an action for recovery of any such funds, 
the recipient of them would probably plead a contract; it would be asserted that 
the money was paid as a consideration for the agreement of the manufacturer 
to locate in the village; that said agreement was entered into by and· between 
the manufacturer on the one side, and the officials of the village on the other. 
It woulrl also be asserted that though this may have been an illegal contract, 
and the paym(nt may have been illegal, yet the money could not be recovered 
because of the application of one or all of the following principles: 

1. Money paid under mistake of law cannot be recovered back. 
2. Courts will not permit a municipal corporation to take advantage of the 

wrong of its officers and, rEtaining the benefits of an illegal transaction, to re
cover a consideration paid by it. 

3. Courts will not interfere for the purpose of enforcing or protecting any 
alleged rights growing out· of an illegal transaction. 

4. No authority is conferred by law upon any officer to institute or cause 
to be instituted any action for the n~covery of moneys illegally expended by vii
I age officers. 

Inasmuch as the village has clearly been wronged, and inasmuch as it is to 
be presumed that for every such wrong the law or equity affords a remedy, and 
inasmuch also as the manufacturing conc2rn, in the case you state, has received 
all the benefits of the ,vrongful transaction, the foregoing three possible defenses 
ought, in my judgment, to be carefully considered with a view to determining 
the form of the action which would be appropriate to enforce the rights of the 
village, if any. 

In Cincinnati vs. Gas Light & Coke Company, 53 0. S. 278, the city by its 
cross petition, in an.action against it by the Gas Light & Coke Company, with 
which it had a contract for gas to be furnished to the city, alleged that because 
of a misconstruction of the contract its fiscal officers had paid excessive amounts 
to the Gas Light & Coke Company. All the courts refused to allow the claim 
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of <he city on its eross petition, and with respect to this feature of the case the 
supreme court useu the following language, in tha third branch of the syllabus: 

"PaymPnt ma.de by reason of a wrong construction of the terms of 
a ~:ontra~t is not mR!le under a mistake of fact, but under a mistal{e of 
law, and if voluntary cannot be recovered back." 

The effed of this decision, then, was to apply to a municipal corporation, 
the principle applicable to individuals, namely, that voluntary payments under 
a mistake of law are not recoverable. 

Again, iu Vindicator Printing Company vs. State, 68 0. S. 362, the action 
was by the prosecuting attorney, on behalf of the county and in the name of the 
state, against the printing company, to recover sums, paid! to it for publishing 
certain legal notices, in excess of the sums due for lawful publication. The 
court held the action maintainable solely by virtue of the provisions of what 
was then section 1277, Revised Statutes, which authorized the prosecuting at
torney to "apply by civil action, in the name of the state, to a court of com
petent jurisdiction to * * * recover back for the use of the county all such 
pnblic moneys * * * so illegally drawn out * * * from the county 
treasury." There is no question as to the reasoning of the court; not only is it 
clearly and concisely stated by Judge Spear, on pages 370-371, but the judg
ment of the court could only have been predicated upon such reasoning. That 
judgrnPnt was that as to payments made prior to the passage of section 1277, 
Revised Statutes, there could be no recovery on the part of the county, notwith
>tanding the entire illegality of such payments and the entire lack of authority 
in the .county commissioners to enter into contracts supporting such payments, 
or to mal\e compromises ratifying them. 

In fact, it seems to ba the perfectly established rule in this state, if these 
cases are to be taken as a guide, that a municipal corporation is subject to the 
rule that money paid "oluntarily under mistake of law is not recoverable. 

The second principle above referred to was laid down in State vs. Fronizer, 
77 0. S. 7. In that case section 1277, Revised Statutes, which was held to 
authorize recovery, in the Vindicator Printing Company case, supra, was de· 
cided to be insufficient to sustain the rE'covery by a county of money paid by it 
for a bridge under a contract, void because of failure to comply with the 
statute regulating the manner of entering into such contract. Recovery was 
denied on the ground that the county had not offered and could not in reason 
offer to return the bridge, and that in equity and justice a readiness to put the 
opposing party in statu quo is a condition precedent to the maintenance of an 
action under such circumstances. This principle, however, may be dismissed 
from consideration in the case you present. It applies only where the opposite 
party has parted with a thing of value to the municipality. At least that is the 
ground relied upon by the court in distinguishing· State vs. Fronizer from Vindi
cator PJ'inting Company vs. State. The following language of Judge Spear in 
the former case, on page 17 of the report, establishes this point: 

"Vindicator Printing Company vs. State, 68 Ohio St., 362, * 
is authority for the proposition that there may be a recovery back by 
the prosecuting attorney where the money has been paid for the pub
lishing of certain notices the publication of which was not authorized 
by law. The publications were not only without authority of law but 
they we~e of no value to either the county or the public. Therefore no 
prO!Jerty of the company had been obtained by the county." 
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Th~ learned judge could not have meant that the newspaper in the Vindi
cator Printing Company ca~e had not parted with a thing of value to it; it de
':oted its columns to the publication of the notices in question when it might 
have used them for other 11roiitable pnrposes.- But these publications wer~ of 
no value to the county, therefore the county was not subject to the equitable 
rnla requiring the return of what it had received, as a prerequisite to recovery 
of what it had paid. In the bridge case, however, the public had, through the 
illegal contract, acquired a thing of value to it and the court would not permit 
it to have both the bridge and the money which it had paid for it. 

In the case which you pr~sent the manufacturing concern has in a sense 
parted with a thing of value to it, namely, its right of locating its plant wher
ever it might choose. The municipality, however, has not received a thing of 
v-alue, in a technical sense. It might h8 argued that the location of a manufac
turing plant in a given community is a benefit to all the citizens of that com
munity, and to the community itself, considered as a public corporation, because it 
brings to the community persons and property which would not otherwise be lo
cated there, because it gives employment to persons already residents of the com
munity, and because it tends to enhance the tax duplicate of the corporation. These 
benefits, however, are in my opinion too remote to f'nbject the municipality to the 
operation of the rule of State vs. F'ronizer. I have already pointed out the fact 
that the law is that the securing of the location of a manufacturing concern in 
a municipal corporation is not a public' purpose for which taxes may be levied 
and expended.. As corollary to this rule it follows, I thinli, that such location 
is not a thing of val•1e to the public. 

Again, even if by the location of a manufacturing concern in a municipal 
corporation the municipality could be said to have acquired a thing of value, the 
thing acquired could be no more than t'he obligation of the corporation to re
main in the municipality. If no such obligation exists, then, there is nothing 
which the corporation can "return" as required by the rule in State vs. Fronizer. 

From all these considerations, then, it appears that the manufacturing con
cern has be<n the recipient of a mere gift on the part of the village, in return 
for which the village has received nothing. Therefore, the case is not only more 
like that of Vindicator Printing Company vs. State, than like that of State vs. 
Fronizer, but it is ev<n stronger than the former case. Accordingly, the second 
of the four principles upon which reliance might be placed to defeat recovery 
by the villag;e of the money paid by it under the circumstances stated by you 
does not apply. 

The third principle, that f!Ourts will not interfere for the purpose of enforc
ing or protecting alleged rights growing out of an illegal transaction, but will 
leave th~ parties thereto aR it finds them, is a well settled rule of law. Doubt
less, it would be applied to municipal corporations in the same manner in 
which the first principle. above stated, has been applied to them by the courts, 
although 1 know of no decision in this state upon the exact point. Generally, it 
may. be stated of the first and third principles that insofar as the mistaken, 
fraudulent or illegal acts of the agents and officers of a municipal corporation 
cari bind the municipality or work an estoppel against it, either in law or in 
equity, these principles must be applied when such agents or officers have mis
applied the funds of the corporation, in the absence of a statute specifically 
l1uthorizing recovery by the municipality of the sums so misapplied. 

This general statement leads to the consideration of the fourth principle, 
above referred to. In Vindicator Printing Company vs. State it was held that 
where defenses like the first and third, above mentioned, are, upon the facts 
available, in favor of one froin whom a municipal corporation seeks to recover 



\:\'SL\L RI-.:'IIHT IIF TilE .\TTOR:\'EY <;EXEIUL. 

monry wrong-fully pa!d from its treasury, they are valid unless prevented hy a 
£Lltnt ~ likf' ~ec-tiun 1277, Hevh.ed Statutes. In the case of a villa~e. no stwh 
<;tatt:t2 fXists. As to c;ty ~oli~itors it h; !Jrovided hy sections -1:n1 to -t:ll-1, in
clusivP, that that officer may, in the name of the corporation, enjoin the misap
pli<:at!on of the funds of the rorporat!on; the abm;e of its corporate powers; the 
PX~ ru tion of a contract made in its hehalf, where illegal; may apply in the 
name of the corporation for the forfeiTure of a contract or grant of the munic
ii;a!ity in a proper case, or may brin~ mandamus to compel the performance of 
an official duty; if he f~.ils in the performance of his duty in these r<ospects it is 
furthr.r provided by sections ·!314 to 4316, inclusive, General Code, that a tax
payer may. npon d~mand or the solicitor and refusal by him to bring such suit 
or proceeding, institut:> the same in his own name on behalf of the corporation. 
These sections, howf'ver, neither authorize the recovery of money illegally paid 
from the treasury of a municipal corporation, nor do they apply to villages. 
Th~rf' is no corresponrtin~ secUon relating to villages; therefore, a village is, 
'.vith rPspect to a suit such as that of whieh we are speaking, in precisely the 
same situation as a county was he:ld, in Vindicator Printing Company vs. State 
to have been prior to tb(: enactment of section 1277, Revised Statutes. 

Seemingly, thtn, from all these considerations, a municipality is preclnded 
from rf'P-overing its funcls illegally paid out by its offic<:rs, regardless of the 
nature of the illegal ]Hyment and regardless also of the benefit or lacl' of bene
fit a~cruing to the mnnil!ipality by virtue of the transaction. 

Examination of the cases ciLd discloses the fact that all of them are actions 
of law for the recovery of m~ney haLl and received. In all of them the court de
termined the legal rights of the city or county only. The court was not railed 
npon in :lllY of th:se cases to consider the equitable rights of the citizens and 
taxpayers of the politiral subdivision, or those of the government itself, con
sidered as a trustee. In all of these cases the acts of the officers of the city or 
rounty weri! properly deemed and considered as being the acts of the public. 
In so regarding the official acts of tht> public officers involved the courts are but 
following an established principle, particularly applicable to municipal corpora
tions as distinguished, for im:tance, from counties. Such corporations like 
priv~te corporations can act only by and through their agents and officers, and 
in all cas~s the acts of such agents and officers are conclusively presumed in law 
to be the acts of the corporation. 

Equity, hO\>ever. refuses to be bound by a rule so hard and fast as this. 
Rather, it recognizes rights which the law does not recognize, and applies its 
pe::uliar appropriate remedies for the e11forcement of such rights. 

Dillon on ::\lunicipal Corporations, Fourth Edition, section 914, contains the 
following lucid statement, made in discussing the right of a taxpayer to main
tain a proper action regardless of statute: 

"In this country, the right of property holdas or taxable inhab
itJ.nts to resort to equity to ref'train municipal corporations and their 
officers from transcending t!1eir lawful powers or violating their legal 
duties in any mode which will injuriously affect the taxpayers-such as 
making an un<tuthorized appropriation of the corporata funds, or an il
legal or wrongful dispoaition of the corporate property, or levying and 
collecting voir! and illegal taxes and assessments upon real property 
under eircum~:nances prel:ently to be Explained-has, without the aid of 
statute provision to thar effect, been affirmed or recognized in numerous 
cases in many of the states. 

"It is the prevailing, we may now add, almost universal doctrine on 
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this subject. It can, we thin!{, be vindicated upon principle, in view of 
the nature of the powers exercised by municipal corporations and the 
necessity of affording easy, direct and adequate preventive relief 
against their misuse. It is better that those immediately affected by 
corporate abuses should be armed with a power to interfere directly in 
thEir own names than to compel them to rely upon the action of a dis
tant state officer. The equity jurisdiction may, in such cases, usually 
rest. upon fraud, breach of trust, multiplicity of suits, or the inadequacy 
of the ordinary remedies at law. It is advisable, in view of its im
portance, briefly to examine the doctrine above mentioned, and the 
grounds upon which it rests, in the light of some of the leading judg
ments of the courts, the better to see its scope, limitations and appli
cation. 

"The doctrine of the preeeding section is also supported by an 
analogy supplied by a settlerl rule of equity applicable to private cor
pomtions. In these the ultimate cestuis que trust are the stockholders. 
In municipal corporations the cestuis que trust are in a substantial 
sense the inhabitants embraced within their limits. In each case the 
corporation, or its governing body, is a trustee. If the governing body 
of a priYate corporation is acting ultra vires or fraudulently, the cor
poration is ordinarily the proper party to prevent or redress the wrong 
by appropriate action or suit in the name of the corporation. But if the 
directors will not bring such an action our jurisprudence is not so de
fective as to leave creditors or shareholders remediless, and either cred
itors or shareholders may institute the necessary suits to protect their 
respective rights, making the corporation. and the directors defendants. 
This is a necessary and wholesome doctrine. ·why should a different 
rule apply t.o a municipal corporation? If the property or funds of 
such a corporation be illegally or wrongfully interfered with, or its 
powers be misused, ordinarily the action to prevent C'r redress the 
wrong should be brought by and in the name of the corporation. But if 
the officers of a corporation are parties to the wrong, or if they will not 
discharge their duty, why may not any inhabitant and particularly any 
taxable inhabitant, be allowed to maintain in behalf of. all similarly 
sitnated a class suit to prevent or void the illegal or wrongful act? 
Su~h a right is especially necessary in the case of municipal and pub
lic corporations, and if it be denied to exist they are liable to be plun
dered, and the taxpayers and property owners on whom the loss will 
eventually fall are without effectual remedy." 

That is t.o say, a municipal corporation itself holds title to the funds in its 
treasury, raised by taxation, only as trustee, in a sense, for all af its inhabitants 
and taxpayers. In the discharge of its trust it is limited by the condition that 
it Expend the moneys only in pursuance of enterprises upon which it is per- c 

mitted by the constitution and Jaws to embark. The corporation considered as 
an entity in turn commits the disbursement of its funds to certain officers, legis
lative and executive. These officers are, in the legal sense, agents of the munic
ipality; but they are also, in the equitable sense, its trustees, and those of the 
inhabitants and taxpayers of the corporation; the funds in their possession are 
trust funds upon which the accomplishment of certain trust purposes has been 
charged. 

The above quoted paragraphs from Dillon on Municipal Corporations were 
relied upon by Cook, J., in delivering the .opinion of the circuit court in the 
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case of Walker vs. Dillonvale, 11 C. C. X. S. 385. That action wa<> one wherein 
the taxpayers broug-ht suit in the name of the village to recover from certain 
members of council, fees alleged to have been illegally drawn by them. The 
action, however, was not in law but in equity. Though the prayer of the peti
tion was for a money judgment. the court treated the case as an appeal to the 
chancery side and upon the authorities ther2in cited, which I shall not herein 
refer to, held that inasmuch as the law, bePause of the three principles already 
referred to in this opinion, afforded no remedy and inasmuch also as an equitable 
1 igbt exist:d and had been invaded equity would assert its jurisdiction and apply 
a remedy to suit the case, even though that remedy take the form of a decree 
requiring the payment of a certain sum of money. 

This d~cision, insofar as it related to the right of a taxpayer to sue in equity 
on behalf of a village to recover money illegally drawn fron> the village treas
ury, was affirmed in Walker vs. Dillonvale, 82 0. S. 137. Additional authorities 
are cited in the opinion by .Judge Summers, sustaining the principle that is 
laid down by Judge Cook in the court below. 

By this decision it is settled, then, in this state, that a taxpayer of a village 
may sue in equity to compel repayment of money illegally drawn from the treas
ury of a village. 

The decision in reality goes further than this; it also establishes the right 
to trace the funds of a municipality, as trust funds, into the hands of strangers; 
that is, persons other than officers. It might seem that because the original de
fendants were officers of the village the case could not necessarily be relied upon 
to sustain a suit against such a stranger. On page 147 of the report, however, 
Judge Summers uses the following language: 

"The object of the prEsent suit is to recover from the defendants 
personally and not as· councilmen, money averred to have been illegally 
paid to them from the village treasury. No judgment or relief against 
th(m as officials is aslced, and we think they as councilmen are mis
joined as defendants." 

The court then decided the case upon the theory, not that the defendants 
were guilty of misappropriating money from the village treasury, but upon the 
theory that they had received money which some one, not necessarily them
selves, had misappropriated from the treasury and paid to them. 

I think that the case is also authority for holding that the village itself 
may, in its own name, maintain a proper equitable action to compel the repay
ment into its treasury of moneys illegally drawn therefrom. Though the court 
held that the action should have been brought in the name of the taxpayers, on 
behalf of the village, yet, it is clear that the rights ought to be enforced were, 
in a sense, those of the village; that is to say, the decree of the court was that 
the money should be pairl into the treasury of the village, and the village itself 
is a corporation having- the power to sue and be sued. Surely, it may sue in its 
own name to recover for the use of its own treasury, moneys illegally drawn 
therefrom. 'l'his follows from the elementary provisions of our code of civil 
procedure, that actions may be brought in the name of the real party in in
terest. 

There is no offirer of a village who is authorized to bring such an action. 
The proper_ procedure, as you are doubtless aware, is for council to legislate 
Ul10n the subject, deterwining to bring the ;;uit and employing counsel to prose
c·ute it. 

L'pon all the foregoing authorities, then, and for the reasons stated, I am of 
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the opinion that while no action could be maintained at law by a village or any 
officer thereof, for the recovery of moneys i!leg,llly paid by it to a manufactur
ing concern as an inducement fflr the location of its plant within the corporate 
limits, yet, the village or a taxpayer thereof might, by appropriate proceedings 
in equity, compel the repayment of the money, thus illegally expended, into the 
treasury by the corporation or firm receiving it. 

I may add that the specific case which you present affords a particularly apt 
instance of the application of the trust fund doctrine. By section 3804, General 
Code, it is provided that an unexpended balance remaining in a fund created by 
an issue of bonds shall be transferred to the sinking fund, to be applied in pay
ment of the bonds. The manifest intention of this section is that money de
rived from the sale of an issue of honds shall be used for the declared purpose 
of the issue, or for the payment. of the bonds and for no other purpose what
ever. This !'act would have, perhaps, been sufficient as a basis upon which to· 
hold the payment of the village's money to the manufacturing concern illegal, 
although the illegality of such payment is established by other reasons even 
more fundamental, as heretofore pointed out. But section 3804 seems to estab
lish the conclusion that not only is a general trust for municipal purposes en
grafted upon the proceeds of a bond issue, but also a specific trust, to the effect 
that the money shall be expended for a single definite purpose. For this reason 
I have not the slightest doubt that a court would have no difficulty in applying 
the equitable doctrine above referred to and in restoring to the treasury the 
money drawn from it under the circumstances which you describe. 

A complete discussion of the subject would include analy,;is of the manner 
in which the remedies of equity are applied in a case like this. The general 
principle may be thus stated: Equity will follow a trust fund so long as it can 
be distinguished, until it reaches the hands of an innocent purchaser without 
notice. ·whether in a given case its commingling of st!"ch a trust fund with other 
funds of all into whose hands it has come with notice would defeat the applica
tion of the remedy, is a question which it would not be profitable to discuss in 
this opinion, inasmuch as the plant and other tangible property of the manu
facturing firm, described above, may undoubtedly be seized by a court of equity 
in aid of the enforcement of its decree. 

I therefore advise that in the first instance your bureau, upon the facts 
above stated, mal.:e a finding for recovery in favor of the village against the 
manufacturing firm. 

At the same time it is my opinion that the bureau should make a finding 
l'or recovery against the offtcials through whose act the money was drawn from 
the treasury. All such officers who participated in such action are guilty of a 
breach of tmst and presumably a frand, and if the city loses thereby, through 
the failure of the corporation to recover the money from the manufacturing 
firm, or through the ins~lvency of the latter, then, in my judgment, the village 
is entitled to recoup itself for the injury which it has suffered against its guilty 
officers. 

Very truly yours, 
TDlOTUY S. HOGAX, 

Attorney General 
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A 428. 

~ICXICIPAL CORPORATIO:-:S- PCRLLC SER\'ICE DEPART:\lEXT- COX
TRACTS FOR SUPPLY OF WATER TO OL'TSIDE :\ICXICIPALITIES OR 
IXDIYIDL'ALS-RCLE OF L'XIFOR:\IITY 

Where t11e ser~;ke department of Jlarietta. Ohio, acting under authority of 
the council let a corliract to furnish tcater to one Geo. 1V. Hunter at a place 
across the 011 io river o.t a zes3 rate than 1cas chargecl by the department to con
sumers of JCater within tht: cit11 of Marietta. it not appearing tchetl!er Hunter 
,.ep1·P.seuterl a municipal corporation or a private enterprise. held: 

I. If the contract was one to Hunter as a representative of the city of 1Vil· 
liam.sto:cn, 1r. Va .. it wu.~ illegal for the reason, 

(aJ That the latter municipality teas not within Ohio, and 
(b) Being sepamtetl from lllarietta by the Ohio river it coulcl not be deemed 

"contiguous'' to that city tcithin the meaning of section 2425, Revised Statutes, 
which teas in force at the time the contract was marle. 

II. If the contract ·was one to Hunter as a private individual or as the rep
resentative of a pl'ivate enterprise the same was illegal for the reason that it 
constituted a violation of the rule requi1·ing that all sales be made by a uniform 
rule ancl that the rate be rnatle the same to all persons under similar circum
stances. 

Cou:.:11m:s, Ouro, October 18, 1911. 

Bureau of Inspection aud Supervision of Pubiic Of(ices, Jos. T. Tracy, Deputy, 
Columbus, Ohio. 
DE.\R Sm:-Under favor of April 6, 1911, you ask an opinion of this depart

ment upon the following: 

":\lay the service department of a city acting under authority grant
ed by the council make a contract to furnish watPr through its munic
ip.:tl waterworks to a party or corporation operating a distribution sys
tem without the city limitR at a Jess rate per thousand gallons than is 
allowed to large consumers of water within the city limits as fixed by 
the regular adopted rates for such service? 

"Copy of contra~t and ordinances encloser! herewith, which you will 
please return for the use of our examiner. 

The contract was entered into on October 6, 190G, by the city of :\larietta 
with one George .. W. Hunter, to supply him water at the rate of 8 cents per thou
Rand gallons for amounts less than 25,000 per day, 7 cents per thousand gallons 
for amounts less than 50,000 per day, and G cents per thousand gallons for 
amounts of more than ;;1),000 per day. The water is to be taken at the inter
section of Fourth and Hart streets, and the contract runs for ten years. There 
is nothing in the contract showing that it was for "surplus water," nor does 
the contract show for what purpose the water was to be used. 

The rules and regulations of the waterworks' department of :\larietta show 
the rates to be 35 cents per thousand gallons for amounts of from 100 to 500 
gallons per day, and gratlual!y ranging from this price down to the rate charged 
the larger consumers to whom the rate is 12 cents per thousand g.:tllons for 
amounts from 10,000 to 20.000 e;allons per day, ancl 10 cents per thousand for 
amounts 20,000 gallons per day and aboYI?. 

The ordinance authorizing the contract does not ~tate the purpose for 
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which the water was to be used, but the minutes of the meeting of council at 
which the ordinance was passed, show: 

"Underwood of the special committee on a contract to furnish 1cater 
tor the tmcn fJ{ 1Fillia1;tst0lrn, reported in favor of an ordinance giving 
the board of public senice to enter into such contract with Geo. 'iV. 
Hunter and others. SaiCi ordinance was read for the first time. On mo
tion of Underwood seconded by Wharff, etc. 

"An ordinance authorizing the board of public service to enter 
into a contract wtih Geo. 'iV. Hunter anrl others. 

"Be it ordained by the council oi the city of :Marietta, state of 
Ohio: 

"Section 1. Thnt the board of public service be and they are hereby 
authorized to enter into a contract with Geo. W. Hunter and others for 
furnishing of water at the best terms and prices obtainable per thou
sand gallons meter measurement." 

The first steps by the city to secure thiE. contract appear to have been taken 
by the board of public service and the resolutions of the board in part, read: 

"'iVHEREAS, Parties representing a company to furnish the town of 
"\Villiamstown, West Virginia, with water for domestic and manufactur
ing purposes have applied to the board of public service for water from 
the waterworlis, and 

"'iVHEREAS, The supply of water at our pumping plant is far in ex
cess of any immediate demands that may be made upon the waterworks, 
and whereas the taldng on the business of the company now applying 
would largely increase our water receipts, with a very small increase in 
cost of operating the plant; be it 

··Resolvecl, That it is the sense of this board that a contract be en
tered into with the applicants upon an equitable business basis, and be 
it further resolved that the city council be requested to give the neces
sary authority for the execution of the contract above referred to for a 
term of years to be agreed upon." 

These are matters of public record anrl the contract refers to the above 
ordinance as follows: 

"This agreement is made under authority of the city council of the 
city of Marietta, Ohio, as shown by an ordinance passed on the 21st clay 
of September, 1906, entitled an ordinance authorizing the board of pub
lic service to enter into a contract with George 'iV. Hunter and others." 

This contract was presumably authorized and entered into by virtue of sec
tion 3973, General Code, which provides: 

"A municipality which has waterworks may contract with any other 
municipality for the supply of the latter with water upon such terms as 
are agreed upon by their respective c01mcils. A municipality which has 
1cater may clispose of surplus water, for manufacturing or other pur
poses, by lease or otherwise. upon such terms as are agreed 1tpon by the 
director of public service or trustees ancl approved by the council there
of. ::Honeys received for such surplus water in either case shall be ap-
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p!ird to tbe JcaymPnt o: the prinripal and interest of the bonrls issuetl 
for tl!e r·onstrU( tio:n of SlH:h waterworh:s, or other expensPs incident to 
the rr:aintenar.ee of the \\·aterworks, hut no lease shall be made for a 
lont:~er t:>rrr: ft1an t \\ enty years." 

At the time this contract was Pntered into thp first sentence of this statute, 
then section 242ii, Revis2d Statutes, read: 

"Any city or village wb.ich has esta1Jlished, or hereafter establishes 
waterworks, rna~.· enter into a contract with any contiguous city or vil
lage for the supply of the latter with water, upon such terms as shall 
be mutually agreed upon by the councils of the respective municipal 
cor pot at!ons." 

'rhe word ·'contiguous" was strid.en out and the words "any other" were 
inserted by act found in 99 0. L. 249, approved April 30, 1908. 

The authority of the director of public service to assess water rents is pro
vided in section 3~JiiG, General Code, which reads: 

"For the purpose of payin.? the e:rpenses of conducting and manag
in[t the zcatencorks. such director may assess and collect from time to 
time a water rent of sufficient amount in such manner as he deems 
most equitable upon all tenements and premises supplied with water. 
·when more than one tenant or water taker is supplied with one hydrant 
or off the same pipe, and when the assessments therefor are not paid 
when due, the director shall look directly to the owner of the property 
for so much of the water rent thereof as remains unpaid, which shall 
he collected in the same manner as other city taxes." 

The legality of this contract entered into with George W. Hunter is in 
question. All formalities pertaining thereto appear to have been properly tal,en 
and it was authorized by ordinance of council, although it does not appear that 
the rates were afterwards approYed by council. 

The question th€'n is, was the making of this contract authorized by sec
tion 3973, General Code? The question asked in your letter is as to the effect 
of the difference in the rates. 

The regular rate for from 10,000 to 20,000 gallons per day is 12 cents per 
thoufland gallons, while thp contract fixes the rate at 8 cents per thousand gal
lons for amounts l€'SS than 25,000 gallons per day, one-third less than the regular 
rates. For more than 20,000 ~allons per day the regular rate is 10 cents, while 
the contract provides a rate of 7 cents for amounts less than 50,000 gallons per 
day and a rate of 6 cents for amounts above 50,000, making a reduction of from 
30 to ·10 per cent. 

l.Jpon the fnce of the conti•act, ::.\Ir. Hunter stands in no isolated condition, 
ont takes water undPr the same conditions and circumstances that other large 
consumers toke watl'r. 

Tl!ere are two authorities granted by section 3973, General Code, one to 
sell to municipaiities, the other to sell surplus water for manufacturing or other 
purposf's. 

This section has been construed by the circuit court in the case of 'Vright 
vs. Kennedy Heights, 15 Cir. Dec., 10!1, the syllabus of which is as follows: 

"The provisions of the second clause of section 2425, Revised Stat
utes, that, "' "' " 'any city or villa!!e which has waterworks is here-
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by authorized and empowered to dispose of any surplus water for 
manufacturing or other purposes,' is to be understood as referring to 
consumption for private enterprise alone, and the phrase, 'or other 
purpose' as qualified by the IJreceding word 'manufacturing.' More
oYer, as it is provided by the first clause of the section that for one 
municipal corporation to supply another with water there must be a 
contract under terms 'mutually agreed upon,: and, consequently, mutual
ly enforceable, and such a contract for more surplus water not being 
mutually enforceable, it is not authorized by this section." 

The contract in question must come under one or the other of the provi
Rions of this statute, but cannot come under both. Upon the face of the con
tract it must, come under the clause for selling surplus water for manufactur
ing or other purpose. From the records of council and the board of public 
servicE' the water was for the use of a municipality, although contracted for 
through a third party. 

First, let it be assumed that this contract was entered into by virtue of the 
first part of this statute, a sale to a municipality. At the time this contract 
was entered into the statute authorized a contract with such municipalities as 
were "contiguous" to the municipality furnishing the water. 

The town of \Viliiamstown, vV. Va., is not contiguous to Mariett:~, as they 
are separated by the Ohio river. The city of Marietta could not have entered 
into such contract in 1906, directly with 'Villiamstown, and if this contract was 
an attempt to do indirectly what could not have been done directly, it should 
be held null and void as against public policy. 

If this is a contract between two municipalities, it would not be legal for 
another reason. 

In Peck on Municipal Corporations, the following is found in a foot note 
on page 545 of the- fifth edition: 

"Section 2425. The vrovisions of this section apply only to cities 
wit~iiJ. the state, and do not authorize a municipal corporation within 
the state to contrac:t to furnish one without the state with water. Nor 
is such a contract V!!lid under the general power given to contract. The 
performance of such a contract will be enjoined on the application of 
a taxpayer, when the solicitor declines to proceed. Kleiner vs. Cincin
nati, Hamilton District Court, l\Is." 

This contract, then, cannot be held legal as one between two municipal cor· 
porations. It must ]Je authorized, if it is legal, by the clause of the shtute 
whirh authorizes the sale of "surplus water for manufacturing or other pur
poses." This clause has been construed to apply to consumption for private en
terprise only. 15 Cir. Dec., 409, supra. It authorizes the sale of surplus water 
by lease or otherwise upon such terms as are agreed upon. 

Does this provision authori7.e a special contract for furnishing water for 
priYate enterprise at a special rate? 

Dnlon on Municipal Corporations in section 1317, in volume 3 of the fifth edi
tion, says: 

"The principle that the city or the company must supply all im
partially and without discrimination does not prevent it from entering 
into reasonable. special arrangements or agreements with consumers 
growing out o[ special circumstances and the fact that by reason of such 



_\.XXL\L REPORT OF THE _\.TTORXEY GE.::\""ERAL. 

special circumstances a reduc~d rate, reasonable under the circum· 
stances, is given to particular individuals does not affect the validity 
of the arrangement. But tllis is delicate ground. and tlte ;·ates 1ce fl!i,ll< 
1il1'sf /Je !he same unless tlle ci,·cumsta;lces are substantially dissimilar 
and reasonably justify a dif)'erence:· 
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fn the case of Bellaire Go_blet Co. vs. Findley, 3 Cir. Dec., 205, the second, 
third and sevenrh syllabi read as follows: 

"The only power conferretl, so far as the price of gas is concerned, 
under section 2489, Revised Statutes, is, that the city council, by 
ordinance, shall adopt such rules and regulations and the manner of 
using gas, as to the council shall appear just and equitable, sulJject to 
the limitation that the rules and regulations and the manner of using 
gas, shall be uniform, applying alike to all the inhabitants under sim
ilar conditions. That the board of gas trustees following the rules, 
regulations and manner of using gas adopted by the city council, shall 
prescriue by by-laws the price to be charged for gas, subject to the limi
tation that the price thus fixed shall be uniform to all the inhabitants 
unf!er similar conditions. 

"Special contracts entered into by the city council or the board of 
gas trustees of a municipality which owns and controls gas works or a 
natural gas plant, in reference to the price of gas furnished, are un
authorized by law, and are void. 

"T!Jquity will not interfere with the different boards of a municipal
ity in reference to the price to be charged for gas, unless there has 
been a discrimination, and that discrimination compels the party to pay 
more than others similarly. situated." 

On page :no, of the opinion, Saney, J., says: 

"Again, article VIIT, section 6, of the constitution of the state, pro
vides: 

"The general assembly shall never authorize any county, city, town 
or township, by vote of its citizens, or otherwise, to become a stock
holdei· in any joint stock company, corporation or association whatever, 
or to raise mone~' for, or to loan its credit to or in aid of any such com
pany, corporation or association. 

"This section of article VTII, of the constitution, received a con
struction from our supremP court in 'Valker vs. Cincinnati, 25 0. S. 
54, wherein Scott . .J .• in delivering the opinion of the court, says: 

"It forbids the union of public and private capital or credit in any 
enterprise whatever; they (meaning cities, towns, etc.) may neither be
come stockholders, nor furnish money or credit for the benefit of the 
parties interested therein. "-' * " It is but applying an axiom to 
r-ay that what the general assemhly is thus prohibited from doing di
rectly, it has no pO\\ cr to do indirectly. 

"So that if the council or hoard of gas trustees, under section 
2489. Revised Statutes, have the power to enter into special contracts 
for furnishing gas, they could do indirectly what the general assemlJly, 
under this article of the constitution, is directly prohibited from doing 
-conferring such power." 

The ahoYe decision ~·as construing the law governing the price to be charged 

2H- -.\. G. 
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h~" a municipal owned gas plant aud the same principles apply to a city water
works_ The municipality has the right to fix the rate, subject to the constitu
tional rule that all rates must be uniform to all persons or corporations under 
similar conditions. Section 3!\73, General Code, must be construed as granting 
authority to municipalities to rlispose of surplus water upon such terms as may 
be agreed upon, subject to the rule that the rates _must be uniform to all per
~ons under similar conditions. 

Is thf're any substantial difference between the circumstances under which 
l\Ir. Hunter, a large consumer, 'talies water, and the circumstances under which 
any other large consumer takes water? No such difference is apparent unless 
we assume that l\Ir. Hunter was ll'Hchasing this water as a representative of 
the municipality of Williamstown, and if be was acting ·in such capacity the 
contract must be held illegal, because ·williamstown was not contiguous to 
:\Iarietta and because it is not within Ohio. The fact that l\lr. Hunter pur
chitsed this water to resell it from his pipes does not malie such a difference. 
Mr. Hunter buys water to make a profit thereon; a manufacturer or person en
gaged in any other enterprise buys water to make a profit; l\ir. Hunter must 
have water pipes to successfully carry out his purpose, the manufacturer must 
have machinery and raw materi'al to carry out his purpose. As far as the pur
chase and use of water is conrerned there is no difference in their circum
stances. The rates are made in accordance with the amounts used per day, 
and all who come within those classes should pay the rates provided. 

In conclusion. This contract cannot be held legal as a contract by the city 
of Marietta to furnish water to the town of Williamstown, W. Va., because such 
municipalities are not contiguous, and because both are not within Ohio. 

Section 3973, General Code, does not authorize a municipality to make a 
special rate for the sale of water for a private enterprise. All sales must be 
made by uniform rule and the rate must be the same to all persons under sim
ilar circumstances. 

Iu my opinion the contract in question is unauthori:>:ed and is illegal. 
Respectfully, 

T'DIOTHY S. HOGAX, 

Attorney General. 

I have given considerable thought as to what this department should ad
Yise in reference to the matter discussed in the foregoing opinion. The con
tract referred to, as you arp :>.Ware, is between a municipality of this state and 
a municipality in a neighboring state. 

Doubtless the citizens of ·williamstown, W. Va., are relying upon the city 
of Marietta fulfilling its contract. 

·while the citizens of eyery municipality must know the laws of their own 
state with reference to the powers conferred on the municipality, and the same 
rule would apply as to the knowledge imputed to the citizens of municipalities 
of any other state, yet, in practice, there should be some allowance made for 
the lack of knowledge on the part of the citizens of a foreign state. 

If the facts be that the eity of Marietta is benefitted by this contract, if 
the council, solicitor and the officers of Marietta are satisfied there is no danger 
from its continuance, I am of the impression that it would be well not to inter
fere at present bnt to seek the advice of the governor of the state of Ohio as 
to what should be done, if anything, in the premises. It might be found other
wise, inasmuch as the contract has been in existence somethiug over five years, 
to let it continue until the legislature would convene so that it 'and similar 
cases, if there be any, might be submitted to the law making body by the gover-



•10r with ;.;u<:h rer·oLJmenrlations as his jud::;ment lnlf!'gests. At any ratP, this tle· 
JJartmcnt t:o~s not rer·ommcnd that any action be tU]{Pn at this time except upon 
the ad dec of the gm ernor. 

A 423. 

Very truly your!', 
TDIOTHY S. HoG.~:'\, 

Attu;·;1ey Ge11eral. 

TOWXSHIP TREASUHER-XO CQ:.\IPEXSATIOX AS TREASURER OF THE 
PAHK FUXDS-TOWXSHJP PAHK LA \V UXCOXSTITGTIOXAL . 

• 1 tu,c.•~>hip trea1>1trer is al/ou:ed 11s COil1pensatioi1, tu;o per cent. on all money 
zmid out by him upon the order a; the to1cnship trustees. Jioi!eys paid out by 
that official in his capacity as treasurer of the tou:nship park funds. are eJ.·cluded 
from this provision by reasolt of the tact that they are pairl out upon the order 
of the pork commiss;oners. As there are 110 other legal antlwrizations for com
pensation to the treasurer t01· these sen·iceg, the services are intended to be 
voluntary and no reimbursement can be allowed tor the same. 

The township park lalc, hozcever, providing tor park commissioners. is tw
constitutioMII. 

COLDIBCS, OHIO. October 18, 1911. 

Bureau of Inspection an(l Snpen:ision of Public Offices. Sam A. Hudson. Deputy, 
Columbus, Ohio. 

DEAn Sm:-Under favor of June 24, 1911, you ask an opinion of this depart
ment upon the following: 

"We hand you herewith letter from E. A. Pearce, treasurer of 
Ashtabula township, Ashtabula county, and request your opinion to this 
department thereon. The opinion of the attorney general referred to in 
the second paragraph of ::;aid Jetter may be found on page 191 of the 
Opinions of Attorney General, 1909-1910. We might add that this de
partment has never made findings against township treasurers for com
pensation for handling the park funds for the reason that trustees have 
usually aiiowed not to exceed the two per cent. provided by law as com
pensation to township treasurers for handling the township funds. 

"'fhe township park law is found in section 3415, et seq., General 
Code." 

The Jetter enclosed states in part as foiiows: 

'·I am treasurer of Ashtabula township and by virtu" of that office 
am also treasurer of the township park funds for which a levy is made 
each year on grand duplicate of our township. 

"The custody of these funds was awarded me someti:ne ago as the 
result of a ruling of your office and also of the attorne~- general, and 
the funds are disbursed by orders drawn on the townshit, treasurer by 
the township clerk and countersigned by the park commissioners of 
Ashtabula township. 

"I contend that I am entitled to compensation of two per cent. on 
the disbursement of the park funds of our township, but one of the park 
trustees, who is an attorney, is of the opinion that my compensation is 
not fixed by law \.Jut is discretionary with the park trustees. 
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"I enclose herewith his Jetter to me under date of the 20th inst., 
and you will note l•e refers to sections 4781 and 3318 01' the General 
Code, in support of his opinion." 

Section 4 781, General Code, provides in part: 

"The board of erlucation of each school rlistrict shall fix the com
pensation of its clerk and treasurer. which shall be paid from the con
ting-ent fund of the district." 

This Rection apr•lies to school fnnds and cannot apply to township park 
funds. 

The duties and compensation of a township treasurer may be ascertained 
from the foll_owing section. 

Section 268!!, General Code, provides: 

"Immediately after each semi-annual settlement with the county 
auditor, on demand, and presentation of the warrant of the county audi
tor therefor, the county treasurer shall pay to the township treasurer, 
city treasurer or other proper officer thereof, all moneys in the county 
treasury belonging to such township, city, village or school district." 

Section 3316, General Code, provides: 

"No money belonging to the township shall be paid out by the treas
urer, except upon an order signed personally by at least two of the 
township trustees and countersigned personally by the township clerk." 

Section 3318, General Code, provides: 

''The trea~urer shall be allowed and may retain as his fees for re
ceiving, safe keeping and paying out moneys belonging to the township 
treasury, two per cent. of all moneys paid out by him upon the order of 
the township trustees." 

By virtue of section 2689 all moneys belonging to the township shall be 
paid to the township treasurer. The money raised by a special levy by a town
ship for park purposes is township money and should be paid! to the township 
treasurer. 

By virtue of section 3318 the township treasurer receives a compensation 
of two per cent. upon all moneys paid out upon the order of the township trus
tees. By virtue of a ruling of Attorney General Denman given March 24, 1909, 
and .found on page 191 of his report of 1909-1910, the funds of the township for 
park purposes are paid out upon order of the park commissioners, and not upon 
order of the board of trustees. 

The law establishing a township park commission is found in section 3415, 
et seq., of the General Code. The parl• commission is now appointed by the 
court of common pleas or a judge therof. The only authority of the township 
trustees over the proceedings of the board of park commissioners is found in 
sections ;;417, 3418 and 3419, General Code, which provides that the park com
missioners shall make a report of their findings and recommendations for park 
sites to the township trustees, and directing the trustees to submit the question 
to the voters at the next general or township election. After such election the 
trustees have nothing more to do with the park commission. 
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Sec·tion :1121, General Code. provides: 

"ThB township park commissioners shali devise plans for the im
provement of the park, and award all contracts therefor, in the manner 
provided by law governinf:; township trustees in awarding contracts for 
public improvements. They may appoint a guardian for the park and 
all other necessary officers and employes. fix their compensation and pre
s~·rihe their duties, prohibit selling, giving away or using as a beverage 
any intoxicating liquors therein, pass by-laws, rules and regulations for 
the government thereof, and protect it from injury and provide for their 
enforcement by fines and penalties, lmt such by-laws, rules and regula
tions <;hall not conf.it::t with the constitution and laws of the state." 

Section 3422-2, General Code, 101 Ohio Laws, 1:w, provi(les: 

"~\loney arising from the sale of said land may be expended by said 
board of park comwissioners for the purchase of other land for park 
purposes or may be applied to the payment of any outstanding bonds 
tmprovided for. An.v money not so expended shall be deposited in the 
particular fund by which said property was acquired, or in the general 
fund of said township." 

Section 34213, General Code, provides: 

"Snch commissioJ?.ers shall make an annual report for the public, 
showing in detail all financial transactions of the board, which report 
shall be audited hy a committee of two competent accountants appointed 
hy the eourt of common pleas. Such auditing committee, shall report 
a summary of its flndings to the court for its approval. 'Vhen ap
proved, the summary shall be entered upon the records of such co'urt. 
The auditing committee and the costs of records in common pleas court 
shall be paid by the park board." 

From these s0.ctions it appears that the park commission shall have con
trol of all expenditures for parl\S, free from the supervision of the board of 
trustees. 

It is claimed that the park commissioners have the right to fix the com
pensation of the township treasnrer for handling park funds. 

The only clause granting such anthority, if any, is this found in section 
3421, General Code: '"They may appoint a guardian for the park and all other 
necessary officers and employes, fix their compensation and prescribe their 
duties." The phrase "nll other nece~sary officers and employes is qualified by 
that which precedes it, to-wit, "a guardian for the park," and has reference to 
employes and officers necessary to mamtain the park. It does not have refer
ence to the township treasnrer who handles the funds, nor does it authorize the 
pari< commission to appoint a treasurer. Unless such officers and employes are 
appointed by the commission they cannot fix their compensation. 

The statute does not fi:~. the compensation of a township treasurer for 
handling park funds. To warrant payment of compensation for such services, 
it must he authorir.e<l by statute. Such authority cannot be made to appear by 
implication. 
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The syllabi in the case of Debolt vs. Trustee, 7 0. S., 237, are as follows: 

"An otncer whose fees are regulated by statute can charge fees for 
those services only to which compensation is by law affixed. 

''The office of township treasurer having been abolished in Cincin
nati, and the county treasurer of Hamilton county being required to 
hold all moneys in his hands belonging to the township of Cincinnati, 
subject to the orders of the trustees of the township, the county treas
urer cannot charge the fees allowed by law to the township treasurers 
for the receipt and disbursement of township funds, in the absence of 
any law allowing him to do so." 

In the case of Clark vs. Commissioners, 58 0. S., 107, the first syllabus is 
as follows: 

"To warrant the payment of fees or compensation to an officer, out 
of the county treasury, it must appear that such payment is authorized 
by statute." 

The law pertaining to parks does not fix nor does it authorize anyone to fix 
the compensation of the township treasurer in receiving and paying out the 
funds of the park commission. Section 3420, General Code, provides that the 
park commissioners shall serve without compensation,-and it is my opinion that 
no compensation can be allowed a township treasurer for handling park funds 
distributed upon order of the board of park commissioners. 

I have expressed my opinion thus fully upon the question which you asked, 
because I suspect that the township park law has been in operation in different 
communities for some time. So far as the future is concerned, however, I feel 
compelled to advise you that in my opinion this law is absolutely unconstitu
tional. 

I enclose a copy of opinion recently sent to the prosecuting attorney of 
Ashtabula county, stating my conclusions on this subject_ 

Respectfully, 
T'D10THY S. HOGAX, 

Attorney General. 
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432. 

CHAXGE OF VEXl'E OF CRI:\IIXAL PROCEEDIXG-PA Y:.\IEXT OF COSTS 
l'I'OX FAILL'HE TO COXYICT' OR IXSOLVEXCY OF DEFEXDAXT
SHERIFF'S FEE-LIABILITY OF COrXTIES-"LOST COSTS." 

In a cri,;tinal ca5e ~~lte1e the 1:enue is changed to an adjoining county, and 
the state fails to conrict or tile rlefendaut prores ir.solvent. the county in 
1chich indictment is found. is not liable tor the tees of the sheriff, tor the reason 
that section 2846, General Corle. ·provicles tor an allou·ance of not exceeding 
three huurlrerl dollars tor tees in such ca.~es. An amount of $130 paid by the 
county when• indidment u:as founrl to the county to 10hich venue was changed 
and remittee! by tlte aurl.itor of the latter county to the sheriff of the tormert 
county should be paid into the general funrl ancl consiclered as lost costs. 

Cou::llm;s, Orno, October 23, 1911. 

Hox. JosEPH T. TRACY. Bureau of Inspection and Supervision of Public Offices, 
Columbus. Ohio. 

DEAR SrR:-Your favor of August 9th received, wherein you request my 
written opinion upon the following question: 

"The sheriff of Licking county served all the witnes!'es in the case 
of the State of Ohio vs. Bolton on change of venue to Knox county. The 
state failed to convict. The fees of the sheriff in serving said witnesses, 
amounting to $130.30, were paid by Licking county and remitted by the 
auditor of Kuox county to the sheriff of Licking county. 

"Should said fees be considered as lost costs under section 2846 
and be paid into the general fund, or should they be considered under 
section 13636 as earnings of the office and be paid into the sheriff's fee 
fund of Licking county?" 

Section 2846 of the General Code, prior to the amendment thereof (102 0. 
L., 2S7) provides: 

"In each county the court of common pleas shall make an allow
ance of not more than three hundred dollars in each year for the 
sheriff for services in criminal cases, where the state fails to convict, 
or the defendants prove insolvent, and for other services not particularly 
provider! for. Such allowance shall be paid from the county .treasury." 

This section was, of course, amended, but the Bolton case referred to in 
your inquiry was tried and the service performed by the sheriff prior to the 
amendment, consequently the amendment of this section of the General Code 
does not in any manner have any bearing upon your q'1estion. 

Section 13636 of the General Code provides: 

"Criminal cases shall be tried in the county where the offense 
was committe(.]. If it appear to the court thereof by affidavits, that a 
fair and impartial trial cannot be had therein, such court shall order 
that the ar.cused be tried in an arljoining county." 

Section J 3637 defines proreerlings on chan~e of yenue. 
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Section 13638 provirles for costs as follows: 

'"rhe cost accruing from a change of venue, including the com
pensation of the attorneys so appointed, the reasonable expense of the 
prosecutlng attorney incurred in consequence of the change of venue, 
the fees of stieh ·clerk and the sheriff, and the fees of the jury sitting 
in the trial of the case in the court of the county to which the venue is 
changed, shall be allowed and paid by the commissioners of the county 

· in which such indictment wns found." 

It is my opinion, in a criminal case where the venue is changed and the 
state frtils to convict or the defendant proves insolvent, that the county in 
which the indictment is found is not liable for the fees of the sh~riff; that 
sections 13636, 13637 and 1:3638 of the General Code, prescribing the course of 
procedure in sueh cases, does not affect the right of that officer to compensation; 
an'd that the only compensation which the sheriff is entitled to receive in cases 
where the state~ fails to convict, or the defendant proves insolvent, is that allow
ance not exceeding three hunrlred. dollars provided for by said section 2846 of 
the General Code, and the fees of the sheriff in serving said witnesses, 
amounting to $130.30, should he considered as lost costs and be paid into the 
general fund. 

Very truly yours, 
TDIOTHY S. HOGAX, 

Attorney General. 
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:!33. 

CITIES-LEGAL COl.'XSEL FOR DEPAR'l':.'IIE::\"'l'R-CITY SOLICITOR'S 
DCTIES-PAY:.'IIEXT OF EXTRA COl'XSEL FR0:.\1 GEXERAL FCXD
POWERS 01:<' COCXCIL-IXTEREST OF PGBLIC OFFICERS IX COX
TRACTS OF :.'11GXICIPALITY-SCBCOXTRACTS-:.'IIE:.'IIBER OF PCBLIC 
SERVICE-CITY'S RIGHT TO EXACT WHARFAGE OX GOVERX:.'IIE:XT 
STREA:\lS- INTERSTATE CO:.'IDIERCE- :.'IIAYOR'S IXTEREST I:\" 
NEWSPAPER PUBLISHING FOR :.'IIUNICIPALITY. 

Jloneus appropriated tor a specific department of a municipality may not 
l·e employed tor the purpose of enga(ling legal counsel. The f'ity solicitor is 
primarily ~houlderecl tcith the oiJligation to act as legal counsel for the rarious 
departments. bl!t in extreme cases 1rhere it tcould be impossible tor him to so 
act, as in tile case where ttco rlepartments are engagetl in litigation against one 
another. counsel ma11 appo_int legal counsel for one or the other departments 
ancl pay tor the sam.l' from the general fund. 

·where impeachment proceedings are brought against an officer, he defends 
in his individual capacity and must pay for his ou:n counsel. 

Section 3808, General Cocle. cornprellenrls a 1Jrohibition against officers of 
municipality coTporation having any '·pecuniary·• interest whatever in contracts 
of the municipality. Thereto1·e, a mcml;er of the boarrl of public service tcho is 
interested in a su1Jcont1·act connectea 1cith a municipal contract is tcithin the 
prohibition ancl the principle applies the more forcibly tchen the interest is 
attached to material being supplied by t/1r !ll'brontractor to the main contractm·, 
the estimate of which mntcrial must be approved by the board of public service. 

An ex-mayor retired from office u·ithin a year, may freely contract tcith. 
the city for work let at competitive bidding or othencise. though he may not 
a'ct as commission-cr. an:hitect, s•lperintendent or engineer in tcork of the city 
clurinrl the year succeeding his retirement front office. 

T'1e control of the teneral gover,tment over ar1encies of intergtate com
merce. is sttbject to the proper e.re1·cise of local police power regulattons anr~ 

a city has the right in the exercise of this power to exact wharfage tram boats 
or vessels plying on government streams. 

A contract of a municipality tm· legal advertising tcith a ne1cspaper in 
which tlle mayor owns stock. 1could be illegal. 

Cor.nmcR, Onw, October 23, 1911. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, ColuJttbus, Ohio. 

GEXTLDIEX:-1 beg to acknowledge rPceipt of your letter of :\1arch 18th, sub
mitting for my opinion thereon the following questions: 

"1. A mandamus action was instituted by the council to compel 
the mayor and dty auditor to sign improvement bonds. The council 
employed attorneys other than the city. solicitor, as did the mayor and 
aitditor. Xo request was made of the solicitor to act for either party. 
"'hat, if any, fin,lin~; should be made for moneys paid to said attorneys 
anu against whom? 

··::. The mayot of a city filed c·harges against the members of the 
board of nul,Jic service. At the hearing of the impeachment pro
ceeding!' bf'fore f·ouncil, the city solicitor represented the mayor and 
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an attorney was employed by the board of public service to serve as 
their counsel. By order of council, said attorney was paid $250.00 for 
his services in said hearing, the same being paid from the serviee fund. 
'iVas this a proper charge against the city; if so, should it not have 
been paid out of the ·general fund from the appropriation for special 
counsel, solicitor's department? If not a proper charge against the 
city, against whom should the finding for recovery be made? 

"3. A contract for the construction of a city hall was letl at com
petitive bid to a brother of a member of the board of service having 
ch:Jrge of the improvement. Was it legal for the member of the board 
of public service who was interested in a lumber company to furnish 
the_ lumber to the contractor, receiving payment therefor from said con
tractor upon estimates approved by the board of which he was a 
member? The question is, is it legal for a member of the board of 
public service who is interested in business to approve for payment and 
pass upon the quality of the material used by a contractor in work 
performed for tlte city, said material having been purchased· by said 
contractor from the firm in which the official is interested? 

"'!. Has a corporation of which an ex-mayor of a city is secretary 
and treasurer, the right to enter into a contract with the city for 
improvement work let at competitive bid before the expiration of one 
year from the timo of his going out of office as mayor? 

"5. Has a city the right to levy and exact wharfage from boats 
or vessels plying on government streams? 

''6. The mayor of a eity owns stock in the only newspaper of his 
political party within the city. The ordinances of said city are pub
lished in said paper. Would the payment for the public'l.tion of same 
be legal. We desire an interpretation of the decision of the supreme 
court in the case of McCormick vs. the City of Niles?" 

The first two questions you present are somewhat similar, although not 
identical. The General Code contains no express authority for the employment, 
by or on behalf of any department of the city government of legal counsel other 
than the city solicitor. 

It is by section 4305 of the General Code expressly made the duty of the 
solicitor to "serve the several directors and officers mentioned in this title as 
legal counsel and attorney." 

It is. of course, inherent in the office that the city solicitor shall act as 
legal counsel for the city itself. If the provisions of law relating to the powers 
and duties of the city solicitor in such matters are to be deemed exclusive, the 
conclusion would have to follow that no counsel other than· the city solicitor 
could be employed under authority of council or otherwise to represent the 
dty or any. of its officers. I am not prepared, however, to hold that this con
clusiou is valid. The very facts which you recite in the first two questions 
disclose the probability of controversies between departments of the city govern
ment and suggest the necessity in many instances of counsel other than the 
city solicitor being employed. 

In the case of State ex rel. vs. Noble, decided by the circuit court of 
Franklin county, March 1, 1911, the question was whether funds appropriated 
to the use of the safety department could be devoted, under authority of the 
resolution of council to the payment of counsel employed by the director of 
public safety in an action brought by a city solicitor for the purpose of testing 
the validity of the director's tenure Qf office. Judge Alread in delivering the 
opinion of the court employed the following language: 
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"The power of the director of public safety to contract and expend 
money is fixed by sections 147 and 154 of the act of April 24. 1908, 99 
0. L. 562 " * "· "When funds are therefore set apart by council 
under section 1536-2t)3 R. S., from thp genPral funds of the corporation 
for the department of public safety, such funds are thereby appro
priated for the specific use of that department and cannot be diverted 
to any other purpose. * * * 

"'fhe department of public safety is a subordinate agency of the 
city having limited and express powers. There being no authority 
grantPd to the uirector Of p·ubJic safety to contract for attorney fees, 
the def€nse of a test case, even if it involves the existence of the 
department, devolved upon the city. 

"It is urged, however, that the resolution of council authorizing the 
director of public safety to make the contract and charge the payment 
therefor against the funds of the department creates an agency and 
authorizes the contract. 

"We do not doubt-in fact the city solicitor does not dispute the 
proposition-that the city council by proper resolution may provide for 
the employment of counsel to defend any of its departments * * * 
especially where the city solicitor declines, and may provide for the 
payment thereof out of proper funds of the corporation." 
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It is to be observed that in this case it was held merely that funds· appro· 
priated to the use of departments could not be expended for attorney fees. The 
paragraph last above quoted from the decision is perhaps obiter. I agree, 
however, with so much ofl it as indicates the court's opinion that council may in 
a propPr case employ attorneys other than the city solicitor. As the court 
points out, the furnishing of legal counsel for any of the departments is an 
obligation of the dty, which the city may discharge in any way it sees fit. In 
the first instance the duty devolves upon the city solicitor, but if he cannot 
act, as would be the case if the controversy was between the city and one of 
its officers, or between two departments of the city government, then it would 
be propPr for council itself to employ attorneys other than the solicitor to 
rPpresent the department or officer other than the one whom the solicitor elected 
to represent. Inasmuch as section 4305, General Code, provides as follows: 

"Section 1305. The solicitor shall prepare .all contracts, bonds and 
other instruments in writing in which the city is concerned, and shall 
serve the several directors and officers mentioned in this title as legal 
counsel and attorney." 

It would seem to follow that under the law, it is the duty of the several 
directors and officers rr.entioned in this title to accept the advice of legal 
counsel, and only an extraordinary occasion would seem to me to warrant any 
departure from this principle. In any event, no ·authority short of the council 
would he warranted in authorizing the employment of counsel beyond the city 
solicitor. 

Coming now to the first of the two similar questions submitted byyou, a diffi
culty is presPntPrl thereby which is not soh·erl in the decision in the case above cited. 
It appears that council employed attorneys for both parties of a controversy, 
in fact, if not in name between two bmuehPs of the city government, and that 
no r<>qnest was marie of the solicitor to ftC't for either party. In my opinion 
the payments in this case were illegal, inasmuch as it was the duty of council 
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in the first instance to call upon the city solicitor to represent at least one of 
the two parties. Inasmuch as this was not done, it cannot now be ascertained 
as to which attorneys, as between those representing council and those 
representing the c:tayor and auditor were, so to speak, superfluous. Both must, 
therefore, be regarded as unauthorized employments. The money having been 
paid to the attorneys, however, I cannot advise that at this time it -may be 
recovered back. In an action to recover the same the burden would be upon 
the city to show. not only the illegality of the contract of employment, but 
also that the services rE?ndered were worthless to the city-unless, of course, 
the principle embodied in the case of State ex rei. vs. Fronizer, 77 0. S. 7, is not 
applicable to payments of this sort. Attorneys for both parties have rendered 
services to the city; council had power to employ counsel for one side, and 
counsel so employed would be entitled to such compensation as might be allowed 
by direct appropriation of council. The city then would be unable to allege 
and prove as to either defendant that the services rendered by him or them, 
were worthless to the city. 

In your first question you do not identify the fund from which the remit
tances in question were made, and I have assumed in answering the sanie that 
council appropriated moneys from the general fund of the city for the purpose 
mentioned. 

Your second question presents a state of facts substantially different from 
that embodied in the first question. The impeachment .proceeding is only brought 
against an officer in his personal capacity and not as an official. It devolves 
then upon an officer so accused to defend himself, and the city is in no way 
liable for the expense of his defense. 

For this reason, and because further the payment in question was made 
from the service fund-a thing expressly condemned in the decision above 
quoted-! advise that the same was in all respects illegal, and the finding 
should be made against the attorney to whom it was paid. 

Answering your third question I beg to state that the facts set forth therein 
would see:IT\ to afford a strong presumption of an interest in fact on the part 
of the member of the board of public service in question. I have examined 
('ertain opinions of my predecessor relating to the general question of interest 
of public officials in public contracts anu in referring to an "interest in fact," 
I am following the rules which he has laid down for the guidance of your 
department. At the risk of repetition, however, permit me to say that the rule 
appears to be that certain -relations on the part of public officials to public con
tracts, such as those of partner, stockholder, etc., in the firm or corporation 
with which the contract is made, constitute an interest in law, and however 
remote or inconsequentional such interest may be it is illegal, both at common 
law, and under statutes prohibiting sut:!h an interest; but if the public official 
while sustaining no such relation to the contracting party as those described, 
nevertheless has a pecuniary interest of any sort in the performance of the 
contract or in the profits therof, such an interest is equally illegal, but the fact 
of the interest must be proved in order to establish its illegality. In the case 
at hand, the member of the board of public service was not interested in the 
principal contract with the city in law. By virtue of the subcontract, however, 
between the principal contractor and the lumber company with which he was 
interested, he undoubtedly acquired an indirect interest in fact in the proceeds 
of the contract. The fact, too, that in his official capacity he was called upon 
to pass upon the quality of material used, with power to reject same, con
stitutes an additional element tending to establish the fact of an unlawful 
interest on his part. The statutes applicable to the case in this respect broaden 
the common law, but they may with propriety be cited in this connection. 
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Section 3808 of the General Code provides that: 

"Xo (• ·' "' officH (• " "' of the cornoration shall have any 
interest in the expenditure of money on the part of the corporation other 
than his fixed salary." 
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Inasrauc-h as a vart of the money expended under the contract in question 
was to he paid for material subject to the approval of the member of the board 
of public service, I am of the opinion that the facts, as stated by you, con
stitute a violation of this section. It will be necessary, however, to prove, in 
an action to recover moneys from the member of the board under this section, 
the exact amount of profit which the member himself derived from the contract. 
The principal contract itself was not illegal nor was the subsidiary contract- . 
in which respeet the question differs from any in which the interest of the 
merubE'r is an interest in law. 

Section 12912 of the General Code provides: 

"'iVhoever being an offtcer of a municipal corpor·ation or member of 
council thereof * * "' is interested in the profits of a contract, job, 
work or services for such corporation " * "' shall be fined." • • " 

This section and possibly section 12910, General Code, clearly make the 
act of the member in question unlawful and criminal, but do not invalidate 
either of the contracts in question or enable the city to recover any sum from 
him in a civil action. 

In conclusion as to the third question I beg to state that while the relation 
which the member of the board of public service had to the contract seems to 
have been illegal, the contract itself is not impaired by such relation, and the 
city ran recover civilly such amount only as can be traced as profits of the 
transaction to the member himself. 

Answering your fourth question I beg to state that section 12912, above 
c:ted, proviues that, 

"'iVhoever being an officer of a municipal corporation " * " 
is interested in the profits of a contract * * * for such corporation, 
or acts as commic;sioner, architect, superintendent or engineer in work 
undertal;en or prosecuted by such corporation * * " during the 
term for which he was elected or r~ppointed, or for one year thereafter 
shall be fined." * '-' " 

i\Ty predecessor in an opinion addressed to you constru'3d the phrase "for 
one year thereafter" a.; used in this section, as mortifying the word "under
taken." On examination of his opinion I am sa.tisfierl that it is. correct. ThE' 
thing prohibited then by the section is not an interest of an ex-official in a 
contract acquired during the year succeeding his retirement from office, but 
this acting as commissioner, architect, superintendent or engineer in work 
undertaken by the city during such year. 

It folio" s, therefore, that an ex-mayor retired from office within a year 
may freely contract with the city for work let at competitive bidding or 
otherwise. 

Yo,Jr fifth quest10n relates to the right of "the city to levy and exact 
wharfage from boats or vessels plying on government streams." 

The federal legislation respecting naviga!Jie streams and the protection of 
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navigation thereon does nor in any way assume to regulate wharfage or local 
police regulations imposed under authority of the several states. The mere 
faet that the Ohio river is a navigable stream and subject to the federal laws 
insuring freedom of navigation prohibiting the exaction of tolls, etc., does not 
preclude the state from authorizing its municipulities to exact wharfage charges, 
pilot lkenses. etc. 

Wiggins Ferry vs. St. Louis, 107 U. S. 365. 
Chilvers vs. People, 11 ::\lichigan, 43. 
:\larshall vs. Grimes, 41 :\Iiss. 27. 
Glouchester Ferry Co. vs. Pennsylvania, 114 U. S. 196. 

Nor under authority of tbe above cited cases is it material that a boat or 
other water craft may be plying between ports of different states and may be 
thus engaged in interstate commerce. The regulation of wharfage and other 
similar matters is a function exercised under the police power of the state and 
delegater! by it to the various municipalities. The control of the federal govern
ment over the agencies of interstate commerce has in many cases been held 
subjePt to the proper exercise of such local police regulations. 

With respect to your sixth question I beg to state that the statutes above 
quoted, in express terms, forbid a city officer from being interested in any 
expenditure of money on the part1 of the corporation other than his fixed com
pensation. The authorities are practically unanimous in holding that the 
interest possessed by a stockholder of a corporation in the contracts of the 
corporation is such an interest as that inhibited by statutes such as this and 
hy the common Jaw rules of which they are sometimes said to be declaratory. 
Whether or not then the relation of the city and the newspaper in which its 
legal publications are made iR contractual, the payment to such newspaper of 
money would certainly be an expenditure of money on the part of the corpora
tion. B11t it is not necessary to consider the effect of an interest in an expendi
ture not contractual in its n'lture. 

In the case of McCormick vs. City of Niles, 81 0. S. 246, it was held that, 

"The liability of municipal corporations to ·pay for the publication 
of ordinances, resolutions and legal.notices required by law to be pub
lished, must rest on express contract, and not upon a mere account 
for tbe rendition of such services." 

Under this decision ev:ery payment made by a city to a newspaper for 
legal advertising inserted therein must be deemed to have been made under a 
contract betwet>n the city and the newspaper. If then an officer of the city 
own stock in a newspaper, a contract between such newspaper and the city 
would be illegal and the newspaper would be precluded, so long as the officer 
retained the ownership of his stock, from publishing the legal notices required 
to be published eYen though the law requires publication in two newspapers 
of opposite politic>~, and the rlisqual ifier! newspaper is the only one of its politics 
in tht> city. 

Yours very truly, 
TDWTHY S. HOGAX, 

Attorney General. 
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TAX ~\i .\P DR~\ FTSc,JA::\'-LEGAL CO:\IIJE::\'SATIO::\'-CO::\'TI-tACT BET WEE:\' 
COCXTY CO.\":\IISSIO::\'ERS A::\'D COl:::\'TY SCRYEYOR-RECOVERY OF 
EXCERS OYEH LEGAL RATE. 

IurrsJtlll''11 as sectiou ~78!1, Ge;teral Code. pro~:irles that the salary of the 
ta.r 'llfllJ draftsmen shall nut e ··ceecl the rate of $2,000 per year, w,1tract of 
ll1e co 1tnty cu;,unissiuuers ,rith the cou.zty sur~:eyur to .. wl.:e the ta.,· maps of 
till' I'O>tilfY !l'ithii> SCl:C,J attd one-half iilVtlfllS for a r:ompensation of $~.000 is 
illegal as to tit•, l'.""cess compensation represented uy the difference bctzreen a 
rate of s::,ooo per year as 1he contract actually allou;ed and the rate of $2,000 
a year as allozrerl b1f late. 

Cou:)un·s, Onw, October 23, 1911. 

Bureau of Iuspection a;•cl Supervision of Public Offices, Department of Al!!litor 
t.f ::tuic. ('(•lttJ.:1tu;, 111 i·~ 

GE:'\TI.~:;~n;.'\ ·-I beg to acknowledge rpceipt of your letter of September 
6th, enclosing traEs<>ripL of the journal of the board of county commissioners 
of :\iarion county, which shows that ·such commissioners entered into a contract 
appointing the county surveyor of that county to make a complete set of tax 
maps for the county under section 2789a, Revised Statutes, at a salary of 
~2,000.00, an<l specifying that all services under the appointment should be 
performed in seven and one-half month~. and that the salary should be payable 
in monthly installments of $266.66, at which rate said $2,000 would be exhausted 
in the period of seven and one-half months. It is further stipulated by said 
agreemP.nL that the county surveyor was to do the work himself without 
assistancE'. or in tbe event that assistants were employed by him that he should 
be rE'sponsible for their payment. 

You inquire whether or not the commissioners were within their statutory 
authority in entering into this contract, and whether, further, in the event that 
the eontmct should be held illegal there may not he a recovery from the county 
surveyor. 

Said section 2789a, R. S., provides in general for a contract similar to that 
entered into by the commissioners of :\larion county. It will not be necessary 
to quote the entire section, but th<' following language is significant: 

"The boa"rl of county commissioners may appoint the county sur
veyor * " " to provide for maldng, correcting and keeping up to 
date a complete set of tax maps of the county, and which maps shall 
show all original lots or parcels, etc." 

Seetion 27R9b provides that: 

"The board of county commissioners shall fix the salary of the 
draftsman at not to exceed S.!,IHHJ per year." 

It seems to me that the contract which you have submitted to me is clearly 
in violation of law. The authority of the county commissioners with respect 
to f'mploying the county surveyor does not extend to fixing the time within 
which his work shall be completed except by inferenee. It is probable, however, 
that a grant of power to appoint carries with it the power to fix the term for 
which the appointment is made. So that the limitation of time which appears 
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in the contract is probably not in contravention of law. However, the authority 
of the commissioners in the matter of compensation is strictly limited to a 
certain maximum amount, to wit, $2,000 per year. This does not mean that 
thp commissioners may expend the sum of $2,000 in any one year for the 
purpose of hiring a (lraftsrnan. The sum fixed by statute is in the nature of a 
salary. and the position of tax map draftsman is in the nature of an office rather 
than an employment. 

In the case submitted the surveyor was paid at a rate equal to $3,000.00 
a year-at a rate of of $266.6G a month. lt is expressly provided by section 
:!789h that the salaries of the draftsman and assistants shall be paid out of 
r.he county treasury in the same manner as the salaries of other county officers 
are paid. 

It is a familiar fact that salaries of other county officers were, at the time 
this law was enacted, paid out of the. eounty treasury in equal monthly install
ments. It is· clear, I think, that if the county commissioners choose to appoint 
the county surveyor for a limited period of less than a year under these sections, 
they must fix his compensation for such services at such proportion of $2,000 
as is reprfsented by the portion of the year for which he is appointed and 
no more. 

F!"om all the foregoing I am of the opinion that the contract in question 
is illegal as to the amount of compensation therein provided for. I am further 
of the opinion that its illegality does not affect the entire contract or rather 
the entire appointment, so to speak, but only applies to the excess over and 
above the Rmount of compensation which the county commissioners were 
a<"tually entitled to fix and allow. As I have hereinbefore pointed out the 
position of tax map draftsman is an office. and the draftsman's relation to 
the county if' not purely contractual. The case is, therefore, one of excessive 
c·ompcnsation drawn hy a puhli~ officer, and the rule of law applicable to a 
recovery in snPh cases is that on the one hand the officer must pay back into 
tbP treasnry the excessive arr.ount which be has drawn, while on the other 
he is entitled to retain the awonnt which he ought to have been allowed. 

Tn my opinion. therefore, recovery may be bad from the county surveyor 
for the diffPrence between the amount of $2,000 drawn by him under this 
appointment, and the amount represented by seven and one-b'alf months' salary 
at the rate of $2,000 per annnm. 

T have reacbe•l the aboYe conrlusion with some reluctance in view of the 
fart that the contract of appointment in 11uestion was undoubtedly an economical 
one for the county, but the law in the matter seems plain to me. 

Yonrs very truly, 
TnroTHY S. HoGAX. 

Attorney General. 
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DEPl:TY STATE SL'PEHVIROH:-> OF ELECTICXS- S.\LAHY l.:'\CLL'DES 
THA YI~LIXG EXPE.:'\Sl!::S Of.' :\IE:\IHEH8- I·~XFEX8I~S 01-' BOAHD AS A 
WHOLK 

The salaJlf pruriliol fur. tli r. 1:1 emiJers of tl•e /J:Ja,·d of rlr:)//fy stale su ]Jer

risurs of r!e1 tio11s is i·t j.rl/ fr.r all ~cn·il'f'S a.1r1 lln rJe,·soilal e.rpruscs of the ill
r!iuillua! IIICitl~t'.·s of llle ~uarrl i.t lran•/.';Jrf fru .. J thf'i1· homes to the place of 
meelitl!f of tl1!' l,ou,·rJ is ,-on rcrl Vy sndt saletrJ!. 

Ner·lioll ·1.'~1 ;,f ilic a,-,,rJ·al Corle refers f~ttl!l tu ce,·tain c.rpenses incurrecl 

by the boi'rtl as a tcl]•Jlc. 

CoiX~Im·s. Onw. Xovember 2, 1911. 

Eurcau of Jns[Wdion anrl .'!iiJJCt'J·i.siuu of l't•l,li" OQi•·es. Depart;;tcat of AucLtur 
of ;.-fate. ColiltiiiJtlS. 011 irJ. 

GI·:xTu:,n::-; :-Y01.r fayor of September :!~d r:>c·eive:l. You inquire whether 
the artPal personal expPn~rH of the mcr:Jbers of tlw ho:1rd of deputy state SUj)er
Yi:sors of elections fer attcn:lance :lt the meetings of the b::~ard can be paid from 
the county trcar.ury. 

Sect:on 4821 of the General Code )Jrovirles that: 

•· All pro1;er and ncccs£ary expenses of the board of deputy state 
supervisors shall be 1mid from the county treasury as other county ex
penses, and the county commissioners shall mah'! the necessary leYy to 
provide therefor. In 'ountics containing annual general registration 
cit:es. such expenEcs shall include expenses duly authorized and in
curred in thr> inyestigation and prosernt :on of offenses against laws re
lating to the registration of elcL·tors, tlle right of suffrage and the con
duct of elections." 

It is my opinion that "all pro)Jer and necessary expenses of the board of 
deputy state superviFors" appl:es only to the expenses of the lwarrl as a !ChOle, 
and cannot he made to ap,,!y to the Ilf'rson:ll exvenscs or mileagP of the mem
bers of the board in the:r :'.ttPnlbnr c npon meetings. 

This conelusion is stren:~tlJ.-nPrl h;.• thr> fc.ct that »ef'tion ·1821, General Code, 
which was fornlf'r!y sel'!ion 2!Hit:-4, Heviserl Statut<>s, as originally passed, 89 0. 
L., 455, provided fot· miiPage of the mrmhers at thf' ratt> of five cents a mile, 
going to anrl retnrning from the county scat, ani! a salary or compensation of 
t.wo doHars a day, not to exl'eerl t','.'enty days in any year. The salary or com
pensation of members oi the l;oard is now inereasP:l, as provided in sections 4822 
and 4990, General Colle, which are as follows: 

Section 4822: 

"Ral'h deputy state sHpervisor shall rcePive for his set·viePs tbe sum 
of three tlollars for each eleetion Jll'Pcinet in his respeetive eonnty, and 
the elerk shall l'f!I!Pive for his servir·es the Hllm of four dollars for each 
eledion preelnct in his re~pe.-th-~ eonnty. Thl' r-omJJPnsation so allowerl 
such offieers rl•u·ing any year shall hP <lf'lf•rmitH'rl hy thP number of pre
duets in Rueh county at the Xowmhf'r f'lPI·tion of thr> next prereding 
year. The c ompen~ation paid to ear·h of '>ll<'h r!eputy state supervisors 
uncler tltis section Hhall in no 1·asc he le~s than one hundred dollars 

27-A. G. 
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each year and the compensation paid to the elerk shall in no case be 
less than one hundred and twenty-five dollars each year. Such com
pensation shall be paid quarterly from the general revenue fund of the 
county upon vouchers of the board, made and certified by the chief 
deputy and the clerk thereof. Upon presentation of any such voucher, 
the county auditor shall issue his warrant upon the county treasurer 
for the amount thereof, and the treasurer shall pay it." 

Section 4990: 

"For their services in conductin1!; 11rimary elections, members of 
boards of deputy state supervi~ors shall each receive for his services 
the sum of two dollars for each election precinct in his respective 
county, and the clerk shall receive for his services the sum of three dol
lars for each election precinct in his county, and judges and clerl's of 
election shall receive the same compensation as is provided by law for 
such officers at general elections." 

The provisiOn in reference to mileage is repealed a'nd the compensation is 
increasert. I therefore hold that the compensation provided for in sections 4828 
and 4990, General Code, is in full for all services rendered, including the per
sonal expenses of the individual members of the board in traveling from their 
homes to the place or meeting of the board, oi· otherwise incurred in attending 
meetings of such board. 

Very truly yours, 
TDIOTHY S. HoGAX, . 

Attorney General. 

449. 

GUARDIAN AND WARD-FILING OF SEPARATE ACCOUNT BY GUARDIAN 
OF Sl!JVERAL WARDS-PROBATI!l JUDGE-PO\YERS OF DISCRETION 
-STATUTORY CONSTRUCTION. 

IV hen a person is appointecl guarclian of several 'ilJ.inor ell ildren of the same 
parentage and i.nheriting fmm the some estate, there is no provision of the laws 
of Ohio which requires him to file a separate account for each u;arcl and if the ac
count filed by hirn rneets all the Tequirements of subdivisio:l three of section 
10933, Genaal Corle, as applied to each 1card, such account should be allowecl. 

If, however, the probate jnclge cousiders that the safety !mel best interests 
of any estate in the hands of a guardia,!. require the filing of separate accounts 
that o{fir:ial ·in the exercise of the w-ide rliscretion vestecl in him may compel the 
submission of such accou.nt.~ separately. 

CoLe:~Wl'i'i, Ouro, November 2, 1911. 

Bureau of Inspection and Supervision of Public Offices, Department of Auclitor 
of State, Columbus, Ohio. 

GEXTLE:\IEX :-I am. in receipt of your letters of .July 6th and 11th, asking 
my opinion as to whether a guardian of more than one ward is required to file 
separate accounts for each ward, for which the probate judge shall receive a 
separate fee; or may the accounts of all the wards be combined in one account, 
for which the probate judge shall charge one fee. 
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Sc>ction 104::!:!, General Code, provicl£s in part aH foJlmYH: 

··gxcept as herPinafter provided, thP 11robatc court shall have ex· 
elusive jurisdiction; <• " 0 

"4. To appo!nr and remove guanliam., ctirec·t and control their 
conduct and settle their accounts;" " ~ " 

Section 10933, General Code, provitle" as follows: 

''The followiug are the duties of every g-uardian appointf'cl to have 
the custody and tal'e charge of the estate of a minor: ,, 

''2. To manage the estate for the best interest of his wanl; 
''3. On oath, to render to the proper court an account of his re

ceipts ail<! expentlitures, verified by vouchers or proof, and as part of 
the account, a full, itemized statement of the funds of his ward's estate, 
the date and nature of their investment, the security thereof, and the 
rate of interest or iucome accruing thereon, once in every two years, or 
oftener, upon the order of the rourt, made on motion of any person in· 
terestect in such ward or his or her property, for good cause shown by 
affidavit. Failure so to do for thirty days after he has been notified of 
the expiration of the time by the probate judge, no allowance shall be 
made for his services, unless the court enters upon its•journal that such 
delay was necessary and reasonable. But when the whole estate of such 
ward, or of several wards jointly, unrler the same guardianship, does 
not exceed two hundred dollars, in value, the guardian shall only be re
quired to render such account upon the termination of his guardianship, 
or upon the order of the court made 11pon its own motion, or the mo
tion of a person interested in the ware! or wards, or in his, her, or their 
prope1·ty, for good cause shown ani! sPt forth upon the journal of the 
court; 

"4. At the expiration of his trust, fully to account for and pay 
over to the proper person all of the estate· of his ward in his hands;" 
.. * .. 

The above are the only 11rovisions of the General Code as to the accounts of 
guardians. 

Section 10927, General Code, is as follows: 

"\Vhen a person is appointed ;.;-uardian of several minors, children 
of the samE: parentag-e and inheriting from the same estate, separate 
bonds shall not be required. In stwh eases only one application is nec
essary, and the leiters of guardianship issued to such guardian shall be 
in one copy, and not one for each minar. Thp court approving and re· 
corning such bone!, and issuing such letters, shall charge the fees al
lowed by law for such servires, to be charged but once and not once for 
f'arh ward." 

It ha,; heen Hllt;'f;"P!>tPcl that this scC"tion inrlirPetly sustains the eontention 
that a g-uardian shonlcl fi)p a Heparate <H'f'otmt for pach ward, for the reason 
that it P.XprPssly proviclc>s that only a single fee> Hhall lw charged for letters of 
::;-uardianship and the guarclian's hone!, in ('ase on!' pPrson is appointed as . 
guardian of seH!ral minors, ehildren of tht> same parentage, etc., and that there
fore separate proceedings must lw had and separate fees charged for each ward, 
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for all requirements o~ a guardianship not exempted by this section; but it 
seems to me that if this section has any bearing at all upon the question under 
consideration it sustains the opposite vit:!w that, where a person is appointed 
guardian of several minors, children of the same parentage and inheriting from 
the same estate, the matter. or estate. in the probate court shall be treated as 
joint, rather than several, as the authority under which the guardian acts for 
the several minors is given by one document. and only one bond is required, 
which bond cover3 the liability of the guardian for the estates of each and all 
of the wards; that is, for the entire eittate left by the decedent. The matter is 
thus only docketed once upon the appearance docket of the court and all the 
proceedings of a guardian are doeketed under this one head. This statute, sec
tion 10927, does not specify th·at in such cases only one inventory shall be re
quired of a guardian, yet, if it be held that separate proceedings are required 
unless otherwise spedfied, in a case of this kind, a guardian would have to file 
as many inventories as there were wards. Such a requirement, to the best of 
my lmowledge, has never been enforced or required by any probate court in 
Ohio, and, unless it be for the purpose of augmenting the fee fund of the pro
bate court, there <:an be no reason for such a requirement. 

It seems to me; i.n the matter of a guardian's accounts, the last sentence of 
section 1093:3, General Code, abov~> quoted, amounts practieal'Y to a statutory 
expression that, where the estate belongs to several wards jointly, under the 
same guar_dianship, the accounts of all the wards may be placed in one account, 
to be filed in the probate court. This sentence is as follows: 

"But when the whole estate of such ward, or of seveml wards joint
ly, nuder the same guardianship, does not exceed two hundred dollars, 
in value, the guardian shall only be required to render such account 
upon the termination of his guarrtianship," * * * 

This sentence may be read in connection with the other portions of said 
section 10933, above quoted, as follows: 

"It is the duty of the guardian, on oath, to rer1der to the proper 
court, on account of his receipts and expenditures * * * once in 
every two years; " * * but when the whole estate * * * of 
several wards joint.ly, under the same guardianship, does not exceed two 
hundred dollars, in value, the guardian shall only be required to render 
such acc01mt upon the termination of his guardianship." * * * 

It seems to me that this is a plain expression by the legislature that a 
single account may be rendered to the probate court, combining the accounts 
of several wards jointly under the same guardianship; at any rate, it may be 
given t.his construction, and there is every reason of right and justice for giv
ing such construction. to it. 

The probate court, as will be seen from a portion of section 10942, quoted in 
the first part of this ovinion, has exclusive jurisdiction to appoint and remove 
guardians and direct and control their conduct, and to settle their accounts; 
this jurisdiction is very broad and practically covers everything that a guardian 
may be requirert to do; all of his conduct is under the direction and control of 
the court, and the court. through the guardian, has entire and complete manage
ment and control of the trust estate. The purpose of the account, of course, is 
to show at. regular periods the exact situation of the estate belonging to each 
ward, so that the court, or any person interested in the ward's estate, may file 
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exceptions in rasP the same is not being managed properly; provided the ac
c·otmt fi1Pr1 by the ~uarrlian showc; the exact situation of the estate, the amount 
recei \'ed for each ward and the amount expended in his behalf, the items of ex
penditure bein~ verif:ed by Youcherc;, as per the requirement of the statute, and 
the aecount. shows th•~ other details r~quired by law to be shown in a guardian's 
account, ail the requirements of the Jaw ha've been complied with and I cannot 
see that it makes any difference whether these facts are shown by one docu
ment, which incltules the aerounts of each ward, or by separate documents for 
each \"arrl; the result reached is the same. 

In this state, and I presume in most ot the states of the Union, when the 
necessity for the appointment of a guardian arises, it is usually the case that 
the estate is small, while the family is large; and in a great number of in
stances, perhaps the majority, a mother is left with a family consisting of sev
eral children, all of them so young that shP must necessarily file a large num
lJPr of accounts before the gu11rdianship can be terminated. In these cases, the 
matter of court costs is impOJ tant; the estate is generally so small that if the 
guardian lJe compellell to file separate accounts for each ward, to pay the pro
bate cuurl a separate fee for filing each account and to pay an attorney for pre
paring the different acC'ounts, the costs of so doing will amount to as much or 
more than the income from the whoiP. estate, for the period covered by the ac
count filed. 

If the provisions of th€' General Code as to this matter of a guardian's ac
counts, while silent, yet, necessarily implied that a separate accounlj should be 
filed for Pach ward in estates of this Jdr.d, I would feel bound by the implica
tion, though I failed to see the wisdom of such a requirement; but when, as I 
have aboye pointed out. the imp!ic.c1.tion to be drawn from the statute is that 
separate accounts are not reqnirPfl in such an instance, I tal'e pleasure in ex
J>ressing the opinion that when a verson is appointed guardian of several minors, 
Phildren of the same parentage and inheriting from the same estate, there is no 
provision by the laws of Ohio which requires him to file a separate account for 
each wart!, and that if the account filed by him meets all of the requirements of 
subdivision three of section 10933, at> applied to each ward, then that such ac
C'Olmt shoulcl be allowed as to form. 

::Wy personal experience as a practicing attorney strengthens me in the above 
conclusion. In my practice I have always combined the accounts of several 
wards, children of the same parentage and inheriting from the same estate, 
under one account; an<l I am informed that this practice prevails generally 
throughnut Ohio. Of course, C'ustom rloes not mal'e the law, but in this in
stancP, in the absence of expreFs statutory reQuirement to the contrary, and in 
view of what is right and just. custom should have a very large place in inter
preting the law. 

I wish it undPrstood, however, that i_t is further my opinion that the pro
bate conrt is vested with a very \\ide discn.tion in guardianship matters, and 
the prollate judge, in the cxerdse of this discretion, whenever in his view the 
safety or the best intt!rests of any estate, in the hands of a guardian, requires 
the filing of a separate account for each ward inheriting from the said estate, has 
full authority to com1lel the filing of separate accounts by such guardian. 

Very truly yours, 
TD!OTIIY S. HOGAN, 

Attorney General. 
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454. 

COUNCIL--POWEH TO AUTHORIZE SOLICITOR TO E~IPLOY LEGAL COUN
SEL FOR THE BOAHD OF PUBLIC SERVICE-HIGHT OF COUNSEL TO 
FEES WITHOUT FURTHEH CONTRACT OR AGREEMENT. 

A. city council authorizes and clirects the city solicitor to employ specific at
'lonleys to clefcncl the board of public service in injunction proceedings ancl the 
f'ity auclit•n· certified that there u:as $1.3fi0.00 in tile treasury for such purposes. 
Under these circumstanc~'s where the solicitor aclvisecl the clesignatecl attorneys 
111 perforn: the services withont any fnrt/Je!· contract or agreement, ancL sue/~ 

services were tJei"for·m~Jcl. the attor~1eys nwy be cumpensatecl at the 1·ate of $250.00 
l'ach 11'hen s11ch a bill is presented by them. 

Cou:)mt:s, Onw, November 4, 1911. 

Bureau of Inspection (l!'cl Supervi:,;ion of l'nlllic Offices, Department of Auditor 
of State, Coll!mbus, Ohio. 
Gt,XTLE)tEx:-I beg to acknowledge receipt of your letter of October 17th, 

EnbJ~Jitting for my opinion thereon the following: 

"A city solicitor asl;:ed for an order to restrain the board of public 
service from entering into a contr'Let for the construction of a mechan· 
ieal filtration plant. No application was made to the solicitor by the 
members of the board of public service for counsel to represent the 
!.Joard in the ease, but thf' city council by resolution authorized and di· 
rerted the c!ty solicitor to employ certain attorneys to represent said 
board, and the city auditor certified that· there was $1,350.00 in the 
treasury standing to the credit of the fund for special counsel. The 
solicitor not.ified the attorneys 1lesignated in the resolution of council, 
but entered into no contract of employment nor agreed upon any terms 
for compensation for their services. The litigation resulted in the dis· 
missal of the application. for an order of. injunction and the attorneys 
were earh (three) paid $250.00 for their services out of said appropria
tion upon vouchers·'ftpproved by the city solicitor, members of the board 
of service and by the chairman of the finance committee of council, that, 
if any, finding should be returned by this ·department." 

In my opinion, the bureau should make no finding for recovery in the prem
ise8. It is quite an ordinary form of contract, employing legal counsel, simply 
to retain counsel, leaving the amount of their fees to be determined after the 
services are rendered. The effect of the arrangement described by you was 
virtually a contract on the part of tho city solicitor to pay special counsel the 
amount of their fees, Ull to $1,350.00. The services exacted from counsel under 
said arrangement were rendered on behalf of the whole city, the proceeding 
being one to determine a que:::tion affecting the city's interest, ·and the board of 
public sen-ice being made defendants in their official capacity as distinguished 
from their personal capacity. 

I am. therefore, of the opinion that the transaction referred to by you is in 
a~J respectR regular and lawful. 

Very truly yours, 
TD!OTHY s. HOGAX, 

Attorney General. 
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A 4ii5. 

nLL\GP. COl'XC'lL:\:EX-SAL.\RY-LECJl~i.ATTYE l<'IXTL"RE-XO RIGHT 
')!·' COl'X~~TL TO CHAXGE. 

Ere,- siur-,• 11•·' pn~M,g~ of 1J1e a;-t of 1905, t11e salaries of village councilmen 
hare z,ep,, {i.rer' /,_,: za,,· at tl!e rate of $~.011 pet meeting anrl tlle members are 

•'lllitlerl tu .mirl 81'"' lf'[lrri'rl/r.,~ of a.nf onu,w,~r·c fi-.• iilg a lesser rate. 

CoLl')llll'S, Onro, November 6, 1911. 

Bureau of li1Spcc·tion Oilll i>uperrision of Pul•lic Offices. Department of Auditor 
of 8/atc, < 'oll!,:t l!lls, 071 io. 

GE'\Tl i-:\11::'; :--I l1c~ to ar·knowl·'dge receipt of your letter of October 17th, 
reqn<'Qtin~ my op:nion upon the following question: 

"A villagr counr:il in 1 !lOa fixed the salaries of members of council 
at $1.00 per meeting, not to exceed 24 meetings in any one year. On 
.Jannary 14, 1~110, the council which had assumed their offices on 
.January 1, 1:!10, JlaSSE'<i a resoluti<m fixing their compensation at $2.00 
per meeting, not t0 exeeed 24 uwetings in any one year and have 
dravm ('Ompensation ·in accordance with said resolution. \Vhat is the 
lrgal compensation of sairl membPrs of council, and what finding, if 
any, should br• made by this department?" 

The second braneh of the syllabus in the case of \Valker vs. Dillonvale, 
82 0. S. 1 :~7. is as follows: 

"Section 197, :\lun!cipal Code, as amended in 1904 (97 0. L. 118), 
fix•·s the compcns!;.tion of a mcmller ol council of a village at two dollars 
for each meeting, not to exceed twenty-four meetings in any one year, 
and it iR not nePP~Hary that it should have been fixed by an ordinance, 
passPrl before thr. commencement of his term of office, but the council 
may authorb:P its 11aymcnt by a rcsolt:tion passed after the services have 
bf·en rcnrlt>rNI." 

In the opinion tllc court, per Summers, .T., on page 149, uses the following 

language: 

"The r!ght of a councilman of a village to compensation for his 
s<>rvic·es as sn<'11, when it h.1s not lJPrn fixed by onlinance, depenrls 
nnon whetiH'r it is fi:;r>rl hv str~tute, and upon this rlepenrls also the 
r.n~wcr to the rpw~t ion whether the petition states a cause of action. 
Thr :\Tnnif'ira! Cor!(· of 1 !)(12 (ser·t:on 12fi) providrs that the compensa· 
ti(ln of mcmlJPrs of' eouneil in <'itieH, 'if any is fixP.d, shall be in accord· 
a!H'c ,·;ith tlw tiPJC aPtnally um•t:m<'<l in t11e disc·harge of their official 
duties,' an<l is l'm:t":l nut to exr·ced a statPd sum per yPar. It is further 
pro•:i<letl that thP balari•" :'hPII lw pai<l ~r·mi-monthly and that a pro
portional<' re<!w·t ion sh:lll 1·" ma<lr for non-at ten<lanc·p upon any regular 
or sp"nh\ nweting; flll!l tlmt eo:IP twir·2 provide>.; (SPI'tiom; l!l4 anrl 197) 
that no c•om!H·n~.H ion -;ha:J Le allowcrl to thP mPmh<>rs of the council 
of a villflg.·: 1mt in l'Hit (~17 0. L .. 11~1 thn;:-- !l.'ohihitions were repealed 
:mel s<'Ption 1 !l7 \I'H'' a•nf·n:l('<l a~ follo-.v~: 'l'rovidE'rl that members of 
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counC'il may receive as compensation the sum of two dollars for each 
meeting, not to exceer! twenty-four meetings in any one year.' The 
amenilect Rcction does 1.ot pmyide, as does section 126, respecting mem
bers of counril in cities, that the compensation of members of council, 
'if any is fi:-;:ecl,' shall not exceed a st<tted sum per year, but that they 
may receive two dollars for f'acl1 meeting. The statute itself fixes the 
compensotion and we do not think the leg-islature intended that an 
ordinance shot:ld be neceesary to fix it. The statute does not fix it at 
$48.00 per yPar, but authorizes the payment of that amount if twenty
four meetings are held in one year, and the petition does not aver 
that a less number \"ere held." 

It is clear to me, from the foregoing, that the court held, in the case cited, 
that the salaries of members of a village council are fixed by law, so far as 
the rate per meeting of council is concerned. This being the case, the provision 
of that which was scct'on 197, l\Iunieipal Code, to the effect that "the com
pensation so fixed shall not be increased or diminished during the term for 
which any officer * * * shall ha.ve been elected," does not apply to the salary 
of members of council, it not being "compensation so fixed" by the council 
itsPlf. 

The somewhat similar provision of the constitution as to the changes in 
the salaries of slate officf'rs has been repeatedly held, as you are doubtless 
a ware, to avply only to oflicers ef the state. 

There is, therefore, no reason why the genral assembly may not at any 
time change the salary of members of village councils, fixed by it, subject to 
he effective during the term of any council member. 

In the case you submit neither the ordinance of 1905 nor the resolution of 
1910 were of any cfiect whatever. I am, therefore, of the opinion that the 
legal compensation of the members of a village council, at all times since 1904, 
has been and now is two dollars for each meeting. \Vhether or not members 
who have accepted less, prior to the decision in Walker vs. Dillonvale, are 
entitled to the difference between the amounts accepted by them and the 
amounts ueterminecl by the application of the principles of that decision, it is 
clear that those who have been paid in accordance therewith cannot be com
pelled to return any part of the sums received by them. 

Very truly yours, 
TUIOTIIY S. HOGAX, 

Attorney General. 
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A 4fi7. 

CO:\IPRO:\lli:oll<J OF CLAI:\18 I~ l•'AVOR OF STATE OR COUN'TY BY COL"NTY 
CU.\1:\IISSIO:\"Jo~RS-STATUTOHY RESTHICTIO~S-APPROVAL OF AT
TOR~EY GE.:'\ERAL. 

('o!ltlly I'Oilltlll~sirmcrs may n(}t comflromise finding.~ of claims due the state. 
'l'lley •ltay r·ou•prmnhe claim-' due the cuuuty but the same shall first be sub

Ill ittnl to tlli' atturne!J rtenr:rul. onrl a statemeut of the facts together u;ith the 
,·easuns fur· 'f/te rPlease or comprmnisl' entererl 011 tllt~ journal. 

Attomey gl'ill'ral's recomweTJrlaiions as to specific findings. 

Cmx~IBl'H, OHio, November 16, 1911. 

nureau of l.l8Jil'ction miC: l:;upi:n•isio.~ of Public 0(/ices. Columbus, Ohio. 
DL\H SIHH :-I herewith clesire to aeknowledge receipt of your communica

f ion of :-.Jnvemher 10. 1911, as follows, to-wit: 

"The writer recently visilecl Ross county and took up the matter of 
tile proposed compromises with the several offi~ers of that county on 
aeeount of fimt:ngs made by this department, the same being thoroughly 
cauvassed with the Jll'osecuting attorney :mel with some of the officials. 
After due consideration of t)le nature of the several findings and mat
ten; in which the finding was a matter of estimate or jmlgment, we be
li~;ve that the fnterests of the f'onnty would be well subserved by com
promises as follows: With .F. L. Gibbs, ex-coroner, for $125.00; John C. 
Staggs, clerk of courts, $60.00; the Chillicothe News Advertiser, $150.00; 
Seioto Ga~ette Company, $173.00; the Fromm Printing Company, $175.00; 
ex-Sheriff L::ttta W.:orrison, $400.00." 

The letter of ~Jr. noulger io which you refer and which you enclose in your 
rommunieation ra:scs the question as to whether or not such compromises or 
settlements ean he maclP and entered into by the county commissioners, as fol
lows, to-wit: 

.. , herewith em·Jose proposed settlement of findings of the state ex
aminers against ex County Clerk Staggs and ex-Coroner Gibbs and also 
findings against the Sl'ioto Gazette, News Advertiser and Unsere Leit 
PubJ:shing .CompaniPS. In re~anl to this settlement I have already 
talked the Platter O\'er with Mr. D. S. Johnson of your office, the under
standing being that after "· ,;ettlement proposition had been made whieh 
would be approved Ly the county c-ommissioners of this county, that the 
same should then h~' Huhmitted to you . 

.. The find!ng~ a;.;ainsf the ex-f'oroner and the ex-county clerk in
volve certain ()Ue~tiuns of fact, ami for that reason the COI11J1romise here
with ~mbmitt(;d, wa•; ttntatively agreed upon suhject to your approvaL 

"In regard to the finclings against the newspapers the proposed set
tlement Hhoulcl Jlf1~l-illly be submit t!'d to the state auditor as it is in part 
U)Jon 1 he stat!•ment of "'~"ami112r .John A. HI iss, who reN.ntly made an 
examination of <'erhin olfi.c•es 111 this eounty, that this settlement is be
ing agreed upon. The finclings against the> newspapers all t'O\'Pr a period 
prior to Septf·mber, 1 !111!1, ancl arP made up mo£tly of ehai'ges for what 
i'l tnrnwcl exc·e"Hive measnrE-ment, and in view of th!' faet that there had 
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been great variation in setting up advertisements by various newspapers 
throughout the state and as there were great differences of cpin!on as to 
the number of insertions required by law, a pamphlet was gotten out by 
the auditor of state and burPau of inspection and supervision of puhlic 
offices, which was avvroved hy the attorney general in August, 1909, and 
the n8wspapers claim thaL there were to be no findings made against 
them for any char,;es made prior to that time arisin~ out of the differ
ences of opinion jm;t stated, and that after such pamphlet had been 
uniformly distributed throughout the state they wPre to bP. governed by 
the• forms and instructions therein approved. ft is on the theory just 
stated that the ,;ettlements with the newspapers are submitted to you 
and any further information you might desire in regard to the claims of 
the publishers could be obtain~d in the department of auditor of 
state. 

"It has occurred to me that then~ is some question under the stat-
1Jtes of this state as to tlw ri~ht to compromise claims of this char
arter. lu the reports of the attorney general of year 1906 to 1907, I 
find that an opinion has been rendPred by thE· assistant attorney general 
to the effect th"at under section 8fi5, Revised Statutes, the county com
missioners have lhe power to compromise claims wherein the money 
is due the county and nor the state, but there seems to be no statutory 
authority for settlement wherein any part of the claim is due the state. 
In the recent. amendment. of sectlon 286 of the General Code of Ohio, as 
found in 101 0 .. L., page 384, simply forbids any settlement or compro
mise without notice being given to the attorney general and allowing 
him to be heanl in the m',l.tter. but does not in any way authorize a com
promise. 

"Hon. J. M. Sheets, formerly attorney general, on November 30, 
1901, rendered an opinion in which he held that section 856, Revised 
Statutes, d<!es not authorize the compromise of the claims of this char
acter. So far as I can learn this matter has not been directly decided 
in this state and I would Jil(e to have your opinion as to our right to 
make the compromise herein suggested." 

I conc·ur with the opinion of this department which was rendered August 
!l, 190G. by one of my prectecessors to the effect that the county commissioners 
have the power to compromise and settle (']aimR wherein the money is due the 
county, and that they do not haYe such authority to compromise claims due the 
Ptate. The county commissioners are given authority to compromise claims 
'lue the- county by secUon 3416 of the General Code, as follows, to-wit: 

"The h'oarcl may compound or release, in whole or in vart, a debt, 
judgment, line or amercement due the county, and foi· the use thereof, 
ex('ept where it, or either of its members. is personally interested. In 
such c·asc the board shall enter upon its journal a statement of the facts 
in th<:> case, and the reasons for such release or composition." 

Section 286 of the General Code, as amended 101 0. L. 384, provides in sub
stance that such comprom!se shall not be made until after the same is sub
mitted to the attorney general and he is allowed to be heard in the matter, 
where such r:omprondse is made before or after suit for recovery is started by 
the proper legal officer. 

I tal;e it that the amounts enumerated in your communication are all of 
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them rlne the connty and not to the state, and in that event the countr com
missioner;; have a•Jthor:ty to ma!{e Raid compromif;P, Ruhject to the limitation in 
~PPtion :!Sf> or the GPneral Cocle a<; aforesaid. 

I am adviser! hy :\~r. RoEI::?;er ret::arfliug the claim against F. L. Gibbs, ex
coronPr, anrl .John C. Sta~!;s, Px-connty clerk, 1 hat it is very doubtful under the 
facts in those cases, whether or not the full amounts could be recovered, and 
on that hypothes!s I rtrlvise and approve the compromisPs in their cases. 

I unrlerstanrl thHt there were to he no f.nrlings made against the newspapers 
ancl ti'f' print in~ r,~mrn•n~- ior any claim existing prior to August, 1909, as per 
an unrJ..-.rstanrling lJetween the said m•wspapers and printing company, and the 
department of au<li tor of ~tate. For that reason I approve the compromise so 
ma,le with the snid newsp:>.]Jers and sairl printing company. 

I reserve passiu~ on the compromise made with ex-Sheriff Latta :\Iorrison 
nntil a later date, for thC' reason that I am not familiar with the facts involved 
in that case anti me.mtime, I would r!PPm it a favor if a full statement of the 
fa~~ts in the :\Iorrison cEse could he furnished to this department. 

I han• assumed the liuerty to eomhine the opinion in response to ~Ir. Boul
~er·s inquiry anrl my r.:>ply to your communication, for the reason that both 
involve the same subjer·t matter anrl the same set of circumstances and could 
be morP readily ansv;en·rl togPtiH'r than separately. I am, 

E 4G8. 

Very truly yours, 
TnroTIIY S. HooAx, 

Attr,rney General. 

SHElllFF-ALLOWANCE BY COL'XTY Co:IDIISSIONERS FOR EXPENSE OF 
KEEPil';G L"P Ol{ HIHIXG A;'\ AL'TO:\IOBTLE- STATL'TORY PROVI
SIONS. 

ny sectwn 2\J!l7, Gf'nafl.l Go,lf', ns amended May G, 1911, the county commis

sioners are authori:':f'!/ to pay out of the f'Ollnty treasury the expenses of main
taininu au a;ttomoliile u:rnetl 7•?1 ll1e ~lleri(f if in ll1e' exercise of the discretion 
1·csterl ill thc,n tln'JJ rlr·r,il 5Ht-ll e.,·r;e,lgl' necessary to the proper administration 

of the sheriff's rlu 1ies. 
Unrler tile sa;ilc ar·t, 102 0. TJ., n:;, tlic commis.~ioners 1citll the same limita

tion are a!lf/lnrizl'ri to rc11t au flllfr,mo!Ji/e u~trler thr pozrer granter/ to allow e:r
Jlf'llses for "livery hire.'' 

Cmx:~nws. Omo. November 17, 1911. 

1I1u·can of Usper-lion cu•rl t--:upefc'lSW/1 of Pnblir: Of{ir'CS, Department of Auditor 
of State C'ol!l.,liJlls, 01• io. 

GEXTI.DIJ-:X :-I heh' to acknowlerl~e rePeir1t of your letter of October 20th, 
in whit·h you submit thE following- questionr.: 

"1. Are lhe eounty commissionPrs authori7.Pd by section 2997, Gen
Pral Corle, as amenrlerl :\i<1y H, l !11 1, to pay out of the c~ounty treasury 
thf' e-..:pens~s of maint.1iniug an automobile ownPd hy the sheriff, the 
same heing used, a1 IPn~t in r.art, in the !lhwharge of the official duties 
of the sherifi~ 

"2. Are the commissioners authorized to rent an automobile for 
tiH: use of the t;herilf'! '1\'P ••n•lt>r~tanrl that there has been a court 
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decision on the latter question, and we would appreciate your referring 
us to the same or giving us th8 gist of the decision if the same is avail
able." o 

Answering the first question, section 2997, General Code, provides as fol
lows: 

"* * '' In addition to the compensation and salary herein pro
vided, the county commission~;rs sball make allowances quarterly to each 
sheriff for all expenses of maintaining hoi·ses and vehicles necessary to 
the proper administration of the duties of his office." " * * 

It will be noted that the above statute embraces the following expression: 
"expenses of maintaining horses and vehicles necessary, etc.," and the question 
necessarily arises .as to whether or not an automobile is a vehicle. I am of the 
opinion that it is. anrl the following authorit~es hold that an automobile is a 
vehicle: 

"The automobile is a Yehicle of quite recent times, carrying its 
motive pO\ver within itself." 

77 N. Y. Supp., 276. 

In the case of Christy vs. Elling, 216 Ill., 31,. at page 40 of the opinion, the 
automobile is referred to by the court as being a vehicle. 

In the case of Dioeese of Trenton vs. Toman, 70 Atl. Dep. 606, the court 
held: 

"An automobile is a carriage within the meaning' of a covenant in a 
deed reserving a strip of ianrl for a caniageway forever." 

See also: 

Simon vs. Lindsay, 65 Atl., 778. 
House vs. Kramer, 134 Towa, 374. 

An automobile being a vehicle. it follows that the county commissioners 
shall make allowance to the sheriff for all expenses in maintaining the same, 
subject to the sole limitation that such expense must be necessary to the proper 
adminisinltion of the duties of the sheriff's office; ancl' J take it that some dis
cretion is therefore left to the county commissioners, by the legislature, to de
cide whether or not the expense of maintaining horses and vehicles (which in
cludes automobiles) is neces::;ary to the proper administration of the duties of 
the sheriff's office. In other words, if such expense of maintaining an automobile 
is not ne<'essary, then, in my judgment, it is the duty of the county commis
sioners to refuse such allowance to the sheriff. 

I am, therefore, of the opinion that the county commissioners are authorized 
by section 2997, General Code, to repair and maintain an automobile owned by 
the sheriff, proYicled it is necessary to the proper administration of the sheriff's 
office. 

Answering your second question, section 2997 of the General Code provides 
as follows: 

* " '' "The county commissioners shall allow the sheriff his 
actual railroad fare anrl street car fare expended in serving civil pro-
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ce~ses and subpoenaing witnesses in eivil and criminal ease;;, antl may 
allow his necessary Jiyery hire for the proper administration of the 
duties of his office." "' c 0 

42!) 

This question was recently decidr.d hy the Franldin county common pleas 
court; .Judge Rathmell delivering the opinion, in the ease of State of Ohio, ex 
rei., Sartain, Plaintiff, vs. Sayre, Auditor of Franklin County, et aL, Defendants. 
I herewith quote from the opinion of the court: 

"The question arises on demurrer to the petition praying that a writ 
of mandamus issue commanding Au1litoi· Sayre to issue and deliver a 
warrant in favor of relator on the treasurer of Franldin county, cover
ing automobile Jiyery hire alleged to have been incurred and necessary 
for the r,roper administration of the duties of his said office in serving 
such writs ann processes as were directed to him as snch sheriff. 

"li appears from the petition that n"!lator filed a full, accurate, item
ized and verified account of said livery with the bctard of county l'Om
missiuners as a part of his last quarterly report; that the same was ap
proved and allowed by :;aid board and that a voucher was issued to him 
for the payment of said livery bill in the sum of four hundred and twen
ty Jollars ( $420) ; that same was presented to defendant, Sayre, auditor, 
with request for a warrant on the treasurer for its payment and same 
was refused. 

* * * ::: :",: 

"It is provided in section 2997, General Code, as amended April 26, 
1911, 103 0. L., 93, that in addition to his compensation and salary, the 
commissioners shall make· an allowance to the sheriff quarterly (among 
other things) for ail e},.pensc of maintaining horses and vehicles neces
sary to the proper administration of the duties of his office. And may 
allow his necessary livery hire fur the proper administration of the 
duties of his office. 

* * * * 
"An automobile is a vehicle; but to insist that 'vehicle' in the defini

tion of 'livery' is limited in meaning to horse-drawn vehicles, seems 
hardly warranted in modern usage of the word. 

"I am of the opinion that the exp.omse account claimed, and incurred 
or alleged, comes fairly within the spirit provision and intendment of 
the statutes mentioned as 'livery hire,' and the rounder, within the com
missioners' discretion for allowance. 
- "The demurrer is theretore overruled." 

I am, therefore, of the opinion that the commissioners are authorized to hire 
or rent an automobile for the use of the sheriff. 

Very truly yours, 
TDIOTHY S. Hooax, 

Attorney General. 
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473. 

BOARD OF EDUCATIO.l'>- POWERS TO PAY PRE:\IIL':'II OX CLERK OR 
TREASURER'S BOND-TRAVELING EXPENSES OF :\lE:\IBERS, TEACH
ERS, PRIKClPAL OR SUPERINTENDENT FOR ATTENDANCE AT CON
FERENCE OR ASSOCIATION MEET!NGS. 

As there is no statutory anthorization tor the 11ayment by the boar(~ of erlu
cation of the premium on the clcrl.:'s nr treasurer's boncl that expense rnay not 
lie borne by it. 

A~ there is ;w fluty imposerl upon tile Sltl)erintendent of sclwols o1· tlie teach
o·s to attend a national edu~:ation associati01J. nor upon the members of the 
lioarrl of ~<ducation or its cleric to attend a meeting ot the state association of 
school boards, and as there is no statut01·y anthorization for the payment of such 
expenses, the boanl may not pay the same oztt of tile school funds. 

CoLu~tlll'S, Onw, November 22, 1911. 

Bureau of ln8pection ancl SHJ•ervision ot Public Offices. Sam A. Hudson, Deputy, 
Columbus, Ohio. 

DEAn Sue--Your favor of November 14, 1911, is received, in which you sub· 
mit the following questions: 

"May a board of eclncation legally pay the premium on a surety bond 
of its clerk or treast;rer? 

"May such bQard legally pay the e~q1enses of il.s superintendent or 
pri!tcipals or teachers in attending a national education association? 

"May suer board legally pay the expenses of any of_its members or 
of its clerk in attending a meeting of the state association of school 
boards? 

Section 4774, General Code, provides that the clerk of the board of educa· 
tion shall give a bond as follows: 

"Before entering upon the duties of his office, the clerk of each 
board of education shall execute a bond, in an amount and with surety 
to be approved by the board, payable to the state, conditioned for the 
faithful performance of all the official duties required of him. Such 
bond must be deposited with the president of the board, and a copy 
thereof, certified by hilll, sha!l be filed with the county auditor." 

Section 4764, General Cod~. 1G1 Ohio Laws, 264, provides for the bond of 
the treasurer as follows: 

"Before entering upon the duties of his office, each school district 
treasurer shall execute a honrl, with sufficient snreties, in a sum not Jess 
than the amount of school funrls that may come into his hands, payable 
to the state, approved by the board of education, and conditioned for 
the faithful disbursement according to law of al!·funds which come into 
his hands, provided that when school monies have been deposited under 
the provisions of sections 7604-7608, in<'lusive, the bond shall be in such 
amount as the board of euucation may require." 

"In each case the bond is required before the person shall enter upon the 
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duties of J.is otfice. In or!lt>r to qualify for tbe offiee the honcl must he p;iven. 
It is nnt ad <>xpense of the offict>, for the person furnishing- the uond through a 
surety eompany is not yet an officl'r. 

There is no statute authorizin~ thl' board of eclueation to pay the premium;; 
upon the bonds of its clPfk or trea!>Url'r, and in the ahsPnee of statutory author· 
ity such prernium cannot he paid from the funds of the Hchool district. 

The same principle applies to the other inquiries. 
There is no statutory duty placed UllOn superinteiulents, prinl'ipalH or teaeh· 

t>rs to attend the meetin;!'s of a national erlueational aRsoeiation, nor h. there any 
statutory authority to pay the expense of any such attendance ot:t of the school 
funds. 

Neither is there any statutory authority for paying the expense of a mem· 
hE'r of the board of eduration or· its clerk to a meeting of the state association 
of school Loards, nor is fmch attendance required by statute. 

In conclusion: 
The board of education cannot legally pa:· the premiums on a surety hone! 

of it;; clerk or treasurer. 
A hoard of education cannot legally pay the expense of its superintendent, 

principal or teachers in attimd!ng- a mE'eting- of national education association. 
A boa.rd of education cannot legally pay the expenses of any of its members, 

or of its clerk in attending a meeting of the state association of school boards. 
Respectfully, 

47G. 

TD!OTHY s. HOG.\X, 

Attorney General. 

:IIAYOR'S VETO-TEN DAYS' TIME ALLOWED FOR APPROVAL-DATE OF 
PASSAGE AND .DATE 01<' PRESENTATION. 

If tlte mayor tloes not sign an orrlinanr.c or resolution lDithin ten days after 
its passaae or adoption ~cithout regard to the ti11te of its presentation to him by 
the clerlc, such ordinance or resolution slzall talcc effect as if he hacl signe1~ it. 

CoLlJ)IBL'S, Onw, November 23, 1911. 

Bureau of Inspection antl .Supervision of Public Offic·es, Culuml!us, Ollio. 

GI~XTLE.m:x :-On October 31, 1911, you submitted the following request for 
opinion, to·wit: 

"Is the mayor. of a city limited to ten days after the passage or 
acloption of an ordlnance of thl' city couneil for consideration as to 
whether or not he shall veto same and maldng return to couneil of his 
veto message in case he desires to make veto of any provision of the 
ordinances or is he granted ten days from the presentation of the 
ordinance to him by the clerk of council?" 

Section 4234, General Code, pro' ides in part as follows: 

"Every onlinanet> or re;;olution of c·omwil Rhall, lwfore it g-oes into 
f'ffel't, he present~d to the mayor fnr approval. The mayor, if he ap
pnwes it, shall sign ami return it forthwith to eounl'il. If he does not 
approve it, he Hhall within ten clays after its passage or adoption return 
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it with his ob.iertious to council, or if rouncil 'is not in session, to the 
next regvlar meetinr; thereof, whi~h objections council shall cause to be 
entered upon :ts journal. * * * If he does not return such ordinance 
or reeolution within the time limited in this section, it shall take effect 
in the same manner as if he had signed it, unless council by adjourn
mf~nt prevents it::; return." 
Tt is my opinion that the clear reading of the statute will not permit the 

words "passage or adoption" as above italicized to be interpreted as presentation. 

495. 

Very truly yours, 
TDIOTLIY S. HOGAX, 

Attorney General-

JUSTICE OF THE PJ.~ACE-J;JLECTION AND APPOINTl'dENT-QOALIFICA: 
~~ION-ELECT_ION OF' SUCCESSOR. 

,Justice of the pence after /lis appoiutment m.ust talce oath. forthwith, i. e .. 
1ritllin a -;-easonalile time. 

A. <&acancy cause(/ 7Jy the failure of the justir:e of the peace-elect to take oath 
cr furnish bonds within reqvired ii-m.e. ~lwulcl be filed 1!71 appointment by the 
townsl1i1J trustees a.ncl a successor elected at the nex·t 1·eguZm· election for j-ustice 
of peace. 

CoLll~lnt:R. 01110. December 20, 1911. 

Burertu ot luspect.ion ana Snpen;ision of Public Offices, Columlms. Ohio. 

GE:'\TI.E~IEX:-Yonr favor of December 5, 191.1, is received, in which you ask 
an opinion of this department upon the following: 

_ "If a justice of the peace fail to file a bond as required by section 
1721, General Code, how many days must elap!'e after his election be
fore his office becorues vacant because of his refusal or neglect to file 
su<~h l.Jond? 

"In case of a vacancy in the office of justice of the peace caused by 
the failure to file the required bon<l, how shall such' vacancy be filled; 
shall the trustees give notice of a new election to fill the vacancy as pro
vided in seetion 1721, or shall the trustees fill the vacant:y by appoint
ment unuer section 1714? 

Section 1721, General Code, provides that a justice of the peace shall within 
ten days after taking the oath of office give bond, as follows: 

''Within ten clays atte1· takiny the oath, each justice at the peace so 
qualifi-ed, before 11e is attthorizetl to discharge the duties o7 his office ancl 
withi11. ten days atte1· taking the oath, shall give a 7Joncl io the state of 
not less than one thousand dollars nor more than five thcus'and dollars, 
at the discretion of tile trustees, with at least two sufficient sureties. 
Such bond shall be approved by thfl trustees of the township and be de
posited with the township treasurer or with the township clerl' if the 
township treasurer is the justice-elect. Such bond shall be conditioned 
that the justice shall well and truly pay over according to law all money 
which may come into his bands by virtue of his commisf'ion, and faith-
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fnlly lJf'Ttorm cY:·ry min:>-tPI ial aC't C'njoinPcl upon him !1:; law. (J.I ,·p. 
f!'N(J/ Cn' ,.l'fi[l 1/ /IJ !/;(l .~I'd' IJin/f/, //,e (J{jic·1: N/1([// lJ(' t''!C'U1/( ailrl the 

tr,slr".~ ~lir!ll :tirr ll'•'i· r• t.f 11 ,;r !'' e/''dioll '''{ill tllr rar·a,IC'Jf." 

·- -·-~~,._-1 

SPc·tion 7, GPncral CoclP, Jll"O\'icle~: 

''A person elel'!crl or ajJ!JOintr·rl to an office who is required by law 
to ·~in• u honcl or si'eurity prPvions to the performance of the duties im· 
po~Ptl on }lim !Jy hi~ offieP, w:/(J ,-efugcs or llf'{I/Cr·ts to give such bond or 

flll'ilisl! sul'lt sCl'l'•'il!f. willii1: tile fh11e a.ul in flte Ji/ailllCr prescribed- by 
Ia>'". and in ull respects to ql!alify himself for the performance of such 
rlnties:slwll be cleel•lerl to ltorc rrfusul to accept tl!e office to which lie 
zras rlcr fell o,· appui•zt•1d. allli sucli office Hlwll be considered 1:acant and 

be {ille,z as pnn:idcd uz1 la1c." 

By virtue of the provision~ of t!Jese sections the office of justice of the peace 
becom~:,; vaeant upon rr->fusrrl or ncp;IPet of thf' pPrson elected or appointed to 
give bond with the time required. 

Seetion 1720. General Code, provides when a justice of the peace shall take 
the oath of office, as follows: 

"'Vhen a j)Crfon e!Pcted justic·e of the peace receives a commission 
from the governor, lie shall fortlill'ith take anrl su!Jscribe tile oath of of· 
lice before the clPrk of tltP rourt of common pleas or before a justice 
of the peace of his county. Such officPr is anthorizecl to aclminister such 
oath and shall file and mal\e :1. rProrcl thereof in a hook provided for that 
puqw~e. Such jnstic'e of thi' JlC'UCf' within ten days shall transmit such 
oath to the clerk of the court." 

Th<> word "forthwith" a~ lten•in ns2d, mrans within a reasonable time, that 
time whic·h i~ rPqnirrrl wlwn cluC' clil'gpnpe is used by the pPrson, who has llPen 
elePtrrl 'l'hc time required \'.'ill clrpf'!HI upon thP circumstances in each par
ticular case. 

This term "forthwith" has hPrn variously rlf'finerl. These definitions are 
set forth in 10 Cyr, at pne;C' H!:l nnrl HH, ~'onlf' of whir'l1 are as follows: 

"Forthwith. In its onlin.l!'y ,;ignifiPation, immPdiately as soon as 
by reaso;mblc PX~rtion, eoaflned to tile o 1JjcC't, it may be accomplished; 
as soon a_o; is reusonaiJiy r·onveniPnt, a~ ~oon as reasonably can be; 
·> ''' '" with all rcasonahle cliligPnc·c anrl clispatr·h; with diligence, 
with due diligence; with rrasoual•ie dili~enee; "' ''' '" 

In easf' of Kirl\ and Co. vs. Ohio Valley Ins1H'a!H'e Co., the first syllabus 
reads: 

"A polic·y of insur.tnce proviclf'<l that proof of loss must !Je pre
sented forthwith; that the loss should hP payalJJp, within sixty clays; anrl 
all claims should he harrc~l 'mln·s proHet•utecl within onP. year from the 
elate ol' loss. Ht•lcl: :<'irst, that forthwith mt::mt within a reasonable 
time nncif'r all t]•p dr•·um~'t'lll('C'H aftf'f thP lohs, all(} the question of 
reasot1ahle time \''a!' onP for tht• jury to clf'tf'rm:nf'." 

The justic•e of the pcac f'·ele!'t mnRt UHf' clue clili~encf' and tal>e the oath of 
office as soon as pos~'i.IP att"r rf'cc•iving his commission from the governor. 

28-A. G. 
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He is required by section 1721, General Code, to give bond within ten days 
after taking the oath of office. Failure to file such bond within such time will 
cause a vacancy in the office. The time within which a bond is required, is not 
based upon the date of the election. but upon the time at which he receives his 
commission from the governor. 

In State vs. County Commissioners, 61 0. S., 506, the syllabus reads: 

"If one elected to the office of sheriff. fails, without justification, to 
give an official bond before the first Monday of January next after his 
election there occurs on that day a vacancy in the office which the county 
commissioners should till by appointment." 

In this case the bond was presented the day after the first Monday in Janu
ary, and the office was held to be vacant. The rule is strictly applied. An of
ficer must qualify within the time prescribed or his office is vacant. No days 
of grace are given. 

In answering your first inquiry: A justice of the peace-elect must take the 
oath of office as soon as possible after receiving his commission from the gov
ernor, and must give bond within ten days after tal<ing such oath of office. Upon 
failure to give bond wthin ten days thereafter, the office becomes vacant. 

Your second inquiry is as to the manner of filling such vacancy. 
Section 1714, General Code, provides for filling a vacancy in the office of 

justice of the peace, as follows: 

"If a vacancy occurs in the office of justice of the peace by death, 
removal, absence for six months, resignation, Tefnsal to seTve, OT otheT
wise, the trustees within tfm days from receiving notice thereof, by a 
majority vote, shall appoint a fJuaJified resident of the township to fill 
such vacancy, who shall t>erve until the next regular ele~tion for justice 
of the peace, and until his successor is elected and qualified. The trus
tees shall notify the clerl' of the courts of s11ch vacancy and the date 
when it occurred." 

In this connection it will be observed that section 1721, General Code, supra, 
says that upon a vacancy cau~ed by refusal to give bond "the trustees shall give 
notice of a new eleetion to fill the vacancy." 

Section 17 Hi, General Code, provides: 

"At the next regul:u election for such office, a justice of the peace 
shall be elected in the man'ler 11rovided by law, for the term of four 
years commencing on the first day of January next following his elec
tion." 

The failure to qualify by giving a hond is in effect a refusa~ to accept the 
office, in fact, section 7, General Code, provides that upon failure to qualify the 
officer-elect "shall be deemed to have refused to accept the office." Section 1714, 
General Code, specifies that if a vacancy occurs by reason of "refusal to serve, 
or otherwise," the trustees ,;hall appoint a person to fill the vacancy. This clause 
includes a vacancy causod by failure to give hond within the required time. 

The clause in section 1721, General Code, requiring notice of a new election, 
in my opinion, refers to the following regular election in the odd numbered 
years. It is then that notice of new election for justice of the peace shall be 
given and a successor elected as prescribed in section 1715, General Code. Sec-
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tion 1721, General Code, does not authorize the township trustees to call a 
l'perial election for that purpo~e. 

A Ya<·an<·y in the office of justice of the peace, caused by failure of the of
fic-er-elect to furnish a bond within the required time, should be filled by ap
pointment by the township trustees and a successor elected at the next regular 
~lection for office of justice of tht' peace. 

Respectfully, 
TL'IroTHY S. HoGAN, 

Attorney General. 
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(To the Treasurer of State) 
14"1. 

APPROPRIATIONS FOR STATE FITIE :\I:ARSHAL-RULES FOR DISBURSE
:\IEN'l'-CONS'l'I'l'UTIONAL RESTRICTIONS. 

Dntier m·tirle II, section 22 of the constitution of Ohio, an appropriation 
specifically '/'1/.arle for expenses of the state {ire rnarshal incztzTecl between Feb. 
J 5, 1910, anrl Feb. 15, 1911, Ternains available tor two years from rlate of passage, 
for the pay11zent of all expenses incun-ecl during that 11eriocl. 

Eo:1Jenses incurred after that period, lwKever, may not be paid therefrom. 

Cor,u:m.1us, OHIO, February 28, 1911. 

Hox. D. S. CREA~!En, 'l'Teasurer of State, Columbus, Ohio. 
DEAR Sm:-You bave submitted to this department for opinion, thereon, 

the following question: 

'"The partial appropriation bill passed by the last session of the 
general assembly, 101 0. L., 18, contains the following item: 

" 'ST.\TE FJI!E ::lfAHSHAL 

Receipts and balances .............................. ' 

"At the vresent date there remains in the fund thus appropriated 
and derived from receipts and balances paid into the state treasury by 
the department of the state fire marshal between February 15, 1910 
and Fel;)ruary 15, 1911, a considerable flum. vVarrants are presented 
to me against this fund on account of expenditures made and liabilities 
incurred since February J 5, 1911. May I lawfully pay these warrants?" 

Article II, section 22 of the constitution provides in vart that: 

"No money shall be drawn from the treasury except in pursuance 
of a specific appropriation, made by lrtw, * * *" 

The act cited in your question is in part as follows: 

"An act to make partial appropriationR for the last three-quarters 
of the fiscal year ending November 15, 1910, and the first quarter of 
the fiscal yAar ending February 15, 1911. 

"'Be it enacted by the general assembly of the state of Ohio: 
·'Sert.ion 1. That the following sums. for the purposes hereinafter 

specified, be, and the srtme are hereby, appropriaterl out of any moneys 
in the state treasury to the credit of the general revenue fund, not 
otherwise appropriated, to wit.: 

, 
* * '" ;: "' " "' "' " * 

, 
* * 

,. 

HtSTA'fE FIRE ~L\flSHAT. 
Receipts and balances ....... .. .. 0 • •••• 

, . . .. •• 0 0 0 ••• 

* * * * 
,. 

* * * * * * * .. * * 
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"Se~·tion 2. 'fhe moneys appropriatf'd in thf> prece>ding section shall 
not be in any way I'Xl•Pnrled to p:ty li;, bilities or rleficieneies existing 
prior to Febro.rary 15, l!llfl, nor shall they be uRed or pairl out for 
purposes othe>r than those for whieh said Rums are specifically appro
priated as aforesaid. 

"Ser:tion 3. * "' * 
''No money he>rein appropriated shall be drawn except upon a 

r£>quisition upon the aurlitor of state, approved by the head of each 
departme>nt, "' " '' whir·h shall set forth in itemized form the 
servifes rendered " " " or expcnseg incurred, and the date of pur
r.hase, and the time of service * " *· and it shall be the duty of 
the auditor of state to sPe that the>se provisions arc complied with. 
$ * *'' 
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It is clear from a consideration of the above quoted provisions, that the 
amount appropriated by the act of 1910 is the amount of re('eipts and balances 
depositecl in the state treasury by the department of the &tate fire marshal, 
between February 15, 1 'l1 0 and February 15, 1911. The bal<1.nce that remains 
on hand in this fund therefore. is appropriated; and in accordance with the 
uniform interpretation of the constitution and statutes of the state, remains 
so for a period of two years from the date of the passage of the act. That is 
to say, the balance of which you speak would not lapse into the general revenue 
fund of the state on Februan· 15. Hll1, but remains appropriated for the purpose 
for which it was originally appropriated, anrl may be lawfully used to discharge 
liahilitirs within that purpose until it is exhausted. 

On the other hand, however, it is clear from a reading of the whole act, 
and espedally th~ tiTle thf'reof, that the purpose for which the appropriation 
is made is definite. The act is "an act to make partial appropriations for the 
last three-quarters oi' the fiscal yPar ending November 15, 1910, and the first' 
quart.Pr of the fiscal year ending February 15, 1911." This can mean but one 
thing, viz: the appropriationR made by the act are for the purpose of conducting 
the business of the ;;everal departments for which they are made, during the 
fiscal vear definecl in the title. Acordingly, the amounts appropriated by the 
act may lawfully be used to discharge liabilitif'S incurred within that period, 
but nnt to discharge liahilities in~urred either before the commencement of that 
pe1·ioll, or after its expiration. S<>f't ion 2 of the act malies clear the conclusion 
that liabilities existing prior to February 15, 1910, may not be discharged out 
of the am1ropriation; but all of the provisions construed together lead just as 
cle>arly to the conclusion that the approtlriation may not lawfully be used to 
discharge liabiliti€s created aftE'r the expiration of the period, to wit: after 
February 15, 1911. 

I there>fore aclvise you, that while thp balance remaining in the fund of 
which you s:wak may lawfully be expenrletl to discharge liabilities created prior 
to li'ebruary 15, 1911, it may not be used to discharge liabilities created since 
that date. 

Very truly yours, 
TDIOTIIY S. HoG.\X, 

Attorney General. 
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159. 

APPROPRIA'fiONS-PAYMEI\:T OF EXPENDITURES :\1ADE AFTER PERIOD 
PROVIDED FOR-AD::\HNISTRATIVffi OFFICERS' CUSTG:\1 AS JUSTI
FYING DEPARTURE FROM STRICT LEGAL CUSTO::\i. 

As a principle of law, the ruling of the opinion rendered to tlle treasurer 
of state to the effect that expenditm·es 1nade by the state fire marshal after 
Feb. l!'i, lf•11. cannot be mmle from appropriations specifically providing for the 
period prior to that date. must be adhered to. 

However, there is authority tor the rule that a c::ontemporaneous con
struction of doubtful statutes by the a/lministnttive officers having clnties ~tnder 
them, is entitlerl to weight. In view of the fact thm·etore, that the auditors 
have tor a long period been observing a custom contrar·y to law. it may be 

. advi!!erl that the balance of the fund in diSP1tte may be applied, as customary, 
to expenditures make subject to Feb. 15, 1911. 

CoLU.\UlLTS, Oruo, March 7, 1911. 

Hox. D. S. CnEA)IER, Treasurer of State, Colmnb1ts. Ohio. 
DI,Ail Sue-A few d'ays ago you submitted to me the question as to whether 

the appropriation made by the general assembly of 1910 for the use of the state 
fire marshal's office, and being the receipts and balances of that office for the 
fiscal year ending February 15, 1911, could be lawfully used to discharge 
liabilities incurred after that date. 

In conformity to your request I prepared an opinion in which I held that 
such liabilities could not lawfully be discharged out of the approvriation in 
question. That opinion was based upon the consideration of the body of the 
appropriation, the title of the act and the provisions of article II, section 22 
of t.he constitution of the state. 

I have been asked to reconsirler this opinion by the chairman of the finance 
committee of the house of representatives. Upon such reconsideration I have 
become more firmly of the opinion that the conclusion which I reached upon 
the legal facts consiuererl by me was correct. Several considerations have served 
to con:f_irm me in this opinion. Among them I may mention the fact that general 
and partial appropriation acts, so-called, have been passed in practically the 
same form for more than fifty years, and that the language found in the title 
of the acts of 1910, whieh language was relied upon by me, not because _it was 
a part of the act but, because it disclosed an intent, imperfectly disclosed by the 
act itself, has not always been in the titles of the several acts. That is to say, 
I find that in the earliest form of such appropriation bills, the statement that 
the appropriation was for the last three-qt!'arters of one fiscal year and the first 
quarter of the succeeding fisral year, was customarily included in the body of 
the act, alld that by process of evolution so to speak, it became trausferred to 
the title. 

This and other facts have, as above indicated, served only to make me more 
confident of the correctn€ss of my c0nstn:ction of the act of '910 in its strictly 
legal aspect. Each one of the appropriation acts passed during the period of time 
over which my investigation extends, has Pontained. the sentence quoted' from the 
appropriation act of 1!HO, which in effect mal{es it the duty of the auditor of 
state to enforce the remaining provisions• of the act. It has always been the 
duty of the auditor of state, under the statutes relating to his official powers 
and duties, to scrutinize all vouchers presented to him for the purpose of 
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a<;<•ertainh1g- whether rt.ey ar~ IPg-ally d•te, aml whether there is money in the 
treac,,Hy duly appropriated to pay them: ( fke section 24:l, General Code, se!'tion 
1:i4, RPY!!-;Pd Statutes l. 

rt is th(refore clear, that ear·h anrlitor of statP has had the very question 
·.,·h:ch you rai~(! J;rc·ente<l to him 11nrtH raPh of the succeeding appropriation 
laws. At some p:•riorl, not !!scert!lined hy my inn:stigation, some auditor of 
state h.''> adopted a ruling- contmry to that ot my former opinion. This ruling 
'las always been follower] hy sucf'e~sive ·aurtitors of 8tate; it must be deemed 
to have bPen in the min•ls of the ~eneral a<;sPmbly, in df'termining the amounts 
to be appropriated for thP ns~ of the several departments and institutions of 
thP state from session to se~sion. 

I have ascert<tinert, however, that it has always bePn the praf'tif'e of the 
auditor of state to regard balanr~es in all appropriations made under such 
!"encral and partbl aPts. as that of 1'110, as available for the discharge of 
liabilities incurred after th<' end of the appropriation period and until the lapse 
of thcl appropriation by forcP of article II, sPf'tion 22 of the constitution. 

The question whif'h ,von <;uhmitterl is, in th€' first inst:J.nr'P, an administrative 
oue which must be determined by thP dPp.utment of the auditor of state. The 
ruling of the auditor of stnte having berm acted upon anrl accepted practically, 
it is clear that great inconveniencE' would result from rev€'rsing it at this time, 
and applying the new rule to the nppropriat.ions mart€' by the general assembly 
of 1910. There is much authority for the n1le that the contemporaneous con· 
struction of statutc:s, donbtful as to thPir meaning, hy the administrative officers 
whose duty it is to c:1rr:v thrm into effect, is ~ntitlPd to weight in resolving the 
doutt which exists. I am unable to holrl, a:o; a mattPr of law, that this principle 
appli€s in the pre:'ent instancP, bec1.nse th€' title of tlw af't is, in my judgment, 
better evidence of thP intention of the !2,"cnera1 assf!mbly tha.n this extraneous 
fact. Pra~tically, however, it woulrl seem that. to avoirt enrlle!"s confusion and 
to conform to the cstablish€'rl praf'tif'e, it \>'ould he prop:>r .to disrPgard the 
technic3.l asp~ct of thP f'a~P and to p:ty wnrr:mt'> Jll'PSPlltC'rl again!"t funds appro
priate<! in the general and part!al appropriation af'ts of 1910, rPgardless of 
whetlwr or not th8 l:abil:ty was incurred prior to I<'ebruary 15, 1911. 

The genPral ass€mhly is now in session, anrl the vnlidity of its acts has 
today bern U!JhE'lrl by the supreme conrt in the caRe of St:1te ex rei. the C. C. 
C. & St. L. Railway Company vs. Creamn, Tn:an1rrr. I trnst that in view of 
what seems to be the de:1r principles of law applif'ahle to the question originally 
asked by you, as stated in my former opinion, the genPral a~semhly will see fit 
>O rcmovP all doubt by r<>appropriating the halanr·eR in the funds created by the 
<;ppropriation af'IS of 1:ll!J :mrl that, in the fntnrC', the g-E'nE'r.ll assembly will not 
lim't to the fiscal year ap]Jropriations which in practif'e are really required to 
ext,nd over a gnater p('riod. 

In view of the peeuliar situation that has given rise to your inquiry, and 
in view also of thP f.lvorable decision of the suprE'me court above referred to, I 
advise that the h:1Jnnce in thr fund rcfPrred to in your original inquiry, and in 
all other funds f'rt'ntcrl by the partial or g"!nf'r:tl appropriation acts of 1910 he 
regarderl as availahle for the disc·hargc of liabilities created since February 15, 
1911. In so holding, howe\ er, I do not, as abovf' indieated, wish to be under
stood as dep:trting from ti1e principle of law upon whieh my former opinion 
was based. 

Very trnly yours, 
TD!OTHY 8. HOGAX, 

Attr,rney General. 
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C 32G. 

"PEDDLERS" AND '·ITTKRRANT YENDERS"-LICRNSE PROVISIONS
EXCEPTIONS OF SOLDIERS, SAILORS AND l\IANUFACTURERS. 

1Vithin !he meanil'{l of tlle state license statutes. an ''itinerant vender" is 
one who conducts a bl!-~iness 1rllile nw•;ill!J fmm )J!ace to place ancl 1·etaining 
i.n each place for a period of less than ninety days. a sto1·e TOO!n or builrling 
tor the 1l11Tpnse8 of sairl business. 

A "peddler." ·within the same prot·i.~ions. is one ?t'hO ·•travels" from place 
to place and sells llis goods generally from house to house. or to passersby. A 
11crson who sells from a stancl upon a street corner may come within the 
meaning of either ''pe(ldler'• rr' ''itinerant renclcr'' acc01·rling to circumstances. 

Soldiers OT sailors who saver! durin{! tile Ci1'il o1· Spanish war. an(l we1·e 
honorably clischargecl, aTe excepted from the license provisions. So also are 
persons who manufachtre 'Vifl!in the state. the goods they intend to sell. 

Cor.u .\IBL"R, Omo, August 19, 1911. 

Hox. D. S. CnKun:n. Treasurer of Ntate. Columbus. Ohio. 

DJcAn Sin:-Under date of June 28, 1911, yon asl>: an opinion of this depart· 
ment in reference to peddler's license, as follows: 

"The enclosed letter from Chas. l\Iurray, 1 7'32 Euclid Ave., Cleve
land, asking for information with refPre11ce to peddler's license is here
with submitted for reply." 

The letter enclosed states in part as follows: 

"I have been informed that there is a state law requiring a state 
license from individuals going from town to town selling goods on 
streets. 

"I mal<e a living- seliing- specialtie~ on streets of cities and towns 
incorpomted and haYe been in l\Iichig-an for lJst nine months. \Vherever 
I operated I was required to pay a licensP for st'lline;, which license 
ranged from $1.00 to $5.00 per day." 

The legislatur8 has provided for the licensing- by the state of peddlers, and 
also of itinerant 1·enders. It has also CIHJlOwered councils of municipalities to 
regulate and license these occupations. This power granted to council is found 
in sections 36G9, et seq., General Code, anrl cloPs not apply to t.he question asked. 

Sections 6317 to G3fi6, General Cot1e, apply to peddlers and sections G357 to 

6369, General Code, to itinerant venders. 
The proYiSion3 as to securing a petld]er's license am as follows: 

"Section fi347. \\'hen a p0rson fileR with tho auditc>r of a county, 
under oath, ·which may be administrred by such auditor, a statement 
of his stock in tratle in conformity with thE' la\': requiring the listing 
of suc-h stock for taxat:on by merchants or others, and pays to the 
treasurer of snell connty the proport'onatf' amount of taxes on such 
~tocli: in tracle in conformity with law, aml <'Oll1Jllies with the terms set 
forth in seetion sixty-three hun!lrf'fl anrl forty-ninf', such auditor shall 
issne to him a license to pe!lrlle !'urll Rtm·k anywhere in this state. 
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"Section li:HS. A :rnerchant or his af?;ent dPsiring stwh lieemw shall 
not IJe required to mt~.ke the statement prm·irlPd for in the> next pre· 
ceding section if such "tork has bPPn othPrwi.sP li.stPrl for taxation. 

"Seetion 6a4!l. Bel'ore receiving sneh license the applic-ant, if 
iiltt:illliilg to f,·a~:f'l on f(Jof. sllall {i.IP. '':ith the county auditor the eounty 
trPasllrer's receipt for twelve dollars: if intending to travel on horse
bntl( or in a one horse vehicle, he shall file such receipt for twenty 
dollars: if intending; to travel in a two horse vehirle, he shall file the 
n·ceipt for twenty-eight dollars; or, if intending to travel in a boat, 
waten-raft or on a rail road car, he shall file it for sixty dollars. He 
shall also pay to the auditor the sum of fifty cents as the auditor's 
f<'e for :~ranting the: license. 

"Se(tion I):J51. An applieant for the license, provided in section 
sixty-three hundred anrl forty-sevPn, 11roving to the auditor to whom 
such application is made thnt he h.1s :oen·ed a.s a soldier or sailor in 
thf' service of the Vniterl States durinf::' thf' late rebPllion or the Spanish
American war aml has bef'n honorably dischargwl therefrom, shall pay 
to such audit'lr as his fee for such license thP sum of fifty cents, and 
shall not be required to makP. any other· or further payment. He shall 
be exemnted from paying any fee for a m1miripal or other license, as 
required by law or ordinance, during the period covered by the license 
issued to him hy such auditor. 

"Section ():)53. A licPnse granted in conformity with this chapter 
shall authorize the person named thPrein to SPll goocls, wares and 
merchandise for one y0ar from thP. rlate of the ref'P.ipt of the tre.1surer, 
as a pedcller or traveling 11tercllant. Such perFon may tal\e out a license 
to peddle for three or six months. and pay for it proportionately in 
ac-cordance with the provisions of sect.ion ><ixty-three hundred and forty
nine. 

"Section 6354. A licensP. to' pedrlle shall not authorize the 11erson 
named therein to sell ~oods, wares or mP.rchanrlise at anr·ti'on, vendue 
or publir: outrry, nor to sell them /Jy tile agenc 11 of anutller 11erson. 

"Section 6~'15. If a peddler or traveling rnerr:hant sells goo~ls, 

wares or merchandise, ex!'ept SIU'II as arP mon!'far·turerl 1ritllin flli'; 

state by himself ur employer. without having obtainerl a perldler's 
license ;,;o to do, he shall forfeit and p.1y for PilPh offense the sum of 
fifty dollars to be recovered in a ciYil act ion hPfore any justice of the 
peace of the county where thP off«:>nder if; fonnfl. Such sum shall be 
paid into the treasury of thf' towPship in whif'h the> judgment is 
rendered, for the use of the township school fund, except tPn pP.r eent. 
thereof, which shall be paid to the infonuer." 

Provisions as to itinerant yenders are as follows: 

"Ser~tion G35ll. An itinerant n·nrler, wheth_er princ-ipal or agent, 
lJpforP b~·ginning business, ~hall t,Jl(e out statr. and loc·al liPPnst•s in 
thP manner hereinafter set forth, hut the right of a muni<'ipal eorpora
tion to pa~s ~uch arlrlilional orclinam·es relativP to itinPrant \'enders, 
as may l:Je permissil!le nndPr thP. general l:lw or llllllf'r it'i !'hartt>r, shall 
not he afferted. 

"Sectio•J ti::::;!l. :\n itinPrant ,·rnc!Pr rlrsiring- to 1!0 lmsinrss in this 
>.t.lte sh,tll rleposU with thP sr•npt·-try of ~W.tr• the sum of five hundrPrl 
clollars as a spP<'ial rleno~it, anrl thPreaftPr. 11pnn ::>pplil'ation in proper 
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form and the payment of a further sum of twenty·five dollars as a state 
license fee, such secretary shall issuP. to him an itinerant vender's 
license, :wthorizing him to do business in this state in conformity with 
the provisions of this chapter for one year from the date thereof. Such 
license shall set forth a copy of the application upon which it is 
granted. The license shall not be transferable nor permit more than 
one person to sell goods as an itinerant vender, either by agent or 
clerk, or in any other way than in person. 

"Section 6360. A licensee, described in thP. next preceding section, 
may have the assistance of one or more pP.rsons who may aid him in 
conducting his business, but not act for or without him. 

"Section 6361. The worils 'wearing apparel,' for the purpose of this 
chapter, shall mean and include clothin~. unflerwear, hats and shoes. 
The words 'itinerant vender.' tor the punJOses of this chapter, shall 
m~an anfl include vc1·sons. IJoth principa-ls ·and agents. engaging in a 
temporary or transient business of se/li.nr1 goocls. 1cares andJ merchandise 
in this state anrl remaining in one place tor less than ninety days. 

"Section 6362, This subflivision of this cha11ter shall not apply to 
sales made io dealers by commercial travelers or selling agents in the 
usual course of business, nor to bona fide sales of goods, wares and 
merchandise by sample for future delivery. 

"Section '5363. Applications for licenses shall be sworn to, shall 
disclose t.hc names and residences of the owners or persons in whose 
interest such business is conducted, and be kept on file by the secretary 
of state, with a recorrt of all lirenscs issued upon such applications. 
All files and records of the secretary of state and the respective clerks 
of municipal corporations shall be in convenient form and open for 
public inspection." 

In construing these statutes the first proposition to he determined is, who is 
a pe(ldler, and who is an itinerant vender. 

The following definitions of these terms are found: 

·'Strictly speaking a hawker is a peddler who cries out his goods, 
although for all praC'tical purposes the terms are considered 
synonymous." 

21 Cyc., page 367. 

"* ··· * Jn the absence of a definition by statute or municipal 
ordinilnre, a peddler, or hawker, within the generally accepted meaning 
of the word, is a small retail dealer who C'a.rries his merchandise with 
him, traveling from place to place, or from house to house, exposing 
his or his principal's goods for sale and selling them." 

21 Cyc., 367-8. 

"The term 'itinerant vender," or its equivalent, is often used as 
synonymous with 'pPddler,' although usually the former is defined by 
statute or orrtinance as one who hires, leases or occupies a building for 
a limited time, that is, a merchant who goes from town to town but 
not from house to house." 

21 Cyc., 370. 

Spiegel, .J., in the case of United Cigar Stores Co. vs. Von Bargen, Auditor, 
7 N. P. N. S., page 420, on page 423 of opinion, says: 
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"The word peddler has a well definPrl mPaning-. It mean.-; a.T\ am
bulatory person, not a merchant with a fixf'rl lof'ation, anrl coun<'il has 
no authority to add to or widen this meanin~. unle~s directly author
i7:ed by the state so to rlo." 
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It is sometimes •lifficult to rletermine whether a person is a peddler or an 
itinerant vender. That there is a difference between them is recognized by 
the legislature when it provides different Jaws govPrning them. 

The difficulty in distinguishing them is also recognized in 21 Cyc., page 
:~70, in foot note 37: 

"There is a difference between an itinerant 'merc·hant' and a 
peddler, although it is not always ea.sy to determine who is a merchant. 
Carrolllon vs. Bazette, 15\l Ill., 284." 

In our statutes governing peddlers, the word "travel" and "traveling" 
seem to be emphasized. As in ser:tion 6359, "travel on foot," "travel on 
horsebacl<," etc. ln the statutes governing "itinerant venders," the word 
"business"' seems to be emphasized. As in section 6:~58, "before beginning 
business;" section 635U, "authorizing him to do business;" in section 6361, 
defining an itinerant vender, "temporary or transient business." 

One who goes from town to town, or from locality to locality, and sells 
goods, wares or merchandise from a room, or building, or from a fixed stand 
in th0 street, and who remains in the same place for less than 90 days, is an 
itinerant vender. He is engaging; in a business of a temporary or transient 
nature, renting a room for a week, month or two months, then moving on 
another locality. 

One who goes from house to house, soliciting; the sale of goods or wares 
which he carries with him for immediate delivery is a peddler. By virtue of 
section 6;)4~) he may travel on foot, on horseback or in a one or two horse 
vehicle, or in a IJoat, watercraft, or in a railroad car. The idea of travel is 
prrwalent. He is an ambulatory per::;on and has no fixed stand or room from 
which he makes his sales. 

The difficulty arises in rlet.ermining the status of one who ~oes upon a street 
eorner and sells his goods hy out,Ty, or otherwh;e, from a tPmporary stand, or 
table, which is moved to dificrent corners, or plaePs in the, street. at thP will 
of the seller. Such a pen,on has some of the characteri~;ties of a peddler and 
hawl{er, anti also some features of an itinerant vender. He does not have a 
fixed stand, neither does he travel about in eithPr of the moriPs spePified in 
section 6349. 'l'here ls no provision of the statute exPmpting such persons from 
securing a licen~e. He must Eecur•J either a peddler's or an itinerant vender's 
license. \Vhich one will depend upon thfl particular circumstances of eaeh issue. 

I am of the opinion that a person who puts a table or stand in a hallway, 
building tntrace, or on a street corner, from which he sells his wares is an 
itinerant venrter. If he passes along the street carrying his goods, selling them 
to passersby, I am of the opinion tho.t l'uch a person is a peddler. 

There are two f!xceptions to the law requiring a person to talie out a 
peddler's license. 

By virtue of Hel'tiou (i:J:Jl, General Code. a sailor or hOidier of the lTnited 
States during the late rehellion of the Spanish-Ameriean war, who has been 
honorably discharged, mn seeure a liePnHP ll[lon JlarmPut of 50 f'ents to the 
eounty auditor. 

Section G2:J:J, General Code, authori;~P!-' a pPrson to HPII as a peddler, goods 
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or wares manufactured within the state by himself or employer, without 
securing a state license. 

Which license l\fr. :\l:urray must secure will deprnd upon the manner in 
which he makes his sales, and whether or not he comes. within either of the 
above ex.:eptions. Respectfully, 

345. 

TDIOTHY S. HOGAX, 

Attorney General. 

APPROPRIATIONS-OHIO BOARD OF ADMINISTRAJ'IONS-MERGER OF 
FUNDS-"l\IATNTENANCE," "ORDINARY REPAIRS AND IMPROVE
MENTS" AND "SPECIFIC PURPOSES"-·DUTY OF STATE TREASURER 
AND STATE Al:'DITOR. 

The auditor of state and the treasurer of state may merge the appropriar 
tions made for the periotl prior to F'el!. 15, 1912, unclcr· the three classes. "main
tenance," "onlinary repairs and improvements" and "specific pw·poses·• and may 
pay warmnts issued l!y the IJOard of aclministration through its proper O·ffices 
against said funds as ·rnerged. althou.gh the appropriations for the aforesadd;. 
period were for specific pur·poses an(l tor specific institutions. So too. the auditor 
of state may issue tcarrants on the treasurer against thes·e three classifications 
in payrnent ot accotmts u;hicll were otherwise specifically appropriate. 

Such a change is 1nerely a change in methods of l!oolckeeping anfl not a 
fliversion of funcls. and it is within a necessary interpretation ot the l!oanl'i 
powers in order to carru out the spirit of the act creatin.q· the l!oard with the 
object of entirely superseding the former trustees mul providing a simple, 
nniform and economic systenL of nflministration. 

It wonld be well. hou;r;t•er, to adopt a system which would apprise the 
state treasur·er anrl the state auditor· of the fact that the voucher drawn for a 
certain purpose. cloes not c.cc:ee!l in amount the specific appropriation made by 
the legislature tor its staterl purpose. 

Coi.e~Jlll'S, 0111o, September 6, 1911. 

Hox. n. S. CJ:EA~IEH, Treasuxer of State. Columbus, Ohio. 
Dt:-\1: Sw:-1 beg to own receipt of your favor of September 1, 1911, wherein 

you advise me as follo\\s: 

"Under section 31, paragravh 2 of an act to create a board of 
arlministration for the institution of the state passed :\lay 17, 1911, reads 
as follows: 

"'Hen•after the appropriation for said institutions shall be 
of three classes: ~1aintenance, ordinary repairs and improve
ments and specific purposes' 

•· I would like your opinion upon the following questions: 
"(A). The appropriation bill appropriating the several amounts 

for the severn.! institutions for the year ending Feb. 15, 1912, having 
specif1cally appropriaterl ·~ertain sums for f'Prtain specific institutions 
and purposes witho,,t f'lassifying said fnnrll'. can the auditor of state 
and treasurer of state merg-e the said appropriations for said year 
aforesaid under three classPE, namely: Maintenance, ordinary repairs 
and improvements, specific purposes, and pay warrants issued by the 
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hoard of arlmini~trat ion throug-h its proper offief'rs against said funds 
as m?rged where thE> same was hy thE> act of the ~?;eneral assembly 
spel'it1caJly approvr::ltPd for spef'ific purposes and for specific institu
tions. 

·· ( B J Are the auditor Of state and treasurPr of state legally 
authorize<! to me"f\"P or classify their several appropriations so made as 
abovp Rtat<'d and carry th••m as stated in my first question, or in other 
words, is the auditor of state legally authorized to issue his warrant 
on the treasurer of state against an account or for money which was 
not specifically appropriated by the legislature, and is the treasurer 
of state legally authorized to pav such warrants when presented?" 
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In rrply thereto permit me to say that section 7 of the act approved :\lay 
17, 1911, found in year book 102, at page ~11. provides as follows: 

"The board, in addition to the powers expressly conferred, shall 
have all power and authority neressary for the full and efficient 
exercise of the executive, administrative and fiscal supervision over all 
sairl institutions.'' 

Section 31 of the said act provides: 

"Earh managing otll.cer shall lJefore each session of the general as
sembly present to said fiscal supervisor an itemized Jist of appropriations 
t1esire'l for maintenance, ret}airs and improvements, and specific pur
JlOf'es, as he eonsiclers necessary for the period of time to be covered 
by appropriation,;. TlH' fiscal supervisor shall tabulate such statements 
and present them to the board of administration with his recommenda
tions. It Rhall thrn be the duty of the hoard to present the needs of the 
institutions to the general assembly. For this purpose a per capita 
allowancE> for the inmates, patients and pnpils of each of the institu
tions shall be arrivcu at and a total aJlowanre for maintenance asked 
for on the basis of actual numhcr and estimated increase. The fiscal 
supervisor and the board shall f11rnish to the governor and to the 
gj'nen•l a~>sPmbly such information as may he required regarding appro
priations n·qucstrd. It is the intent and meaning of this section that 
all requests for appropriations for said institutions sl:rall be placed 
under sole control Gf the hoard, and that appropriations for the main
tenance aJHl ordinary re)JHirs and improvements thereof shall be made 
to the huanl in single snms to be used for the several institutions 
according- to their varying need3. 
Heri'aftC'r the appropriations for said institutions shall he of three 
classes: 

" ( 1) ::.\Iaintenance. 
"(2) Ordinary repairs and improvements. 
" ( 3) Specific purposes. 
"Appropriations for specific purposes shall cover all items for con

struction, extraordinary repairs and llltrrhase of land, an<! shall be used 
only for the in'ltitutions and purposes specified therein." 

Ser·tion 30 of the said act provides aR follows: 

"Tlw ~tate trca<;urer shall have charge of all funds under the 
juris!lir·tion of the ho.url and shall pay out the same only in accordance 
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with tbe provisions of this act; provided, that the monP.ys designated 
and approved by the bo"ard and the Rtate auditor as salary and con
tingent funds in the monthly estimates. shall be placed, not later than 
the first day of each month, in the hands of the managing officer of 
each institution, who shall act as treasurer thereof. Moneys in the 
hands of the officials o[ the several institutions at the organi~ation of 
the board shall be transfen:_ed forthwith to the state treasurer. Moneys 
collected from various sources such as the sale of goods, farm products 
and all miscellaneous articleR, shall be transmitted on or before Monday 
of each week to the state treasurer and a detailed statement of such 
<'ollections made to the fiscal supervisor by each managiiig officer; but 
the receipts from manufacturing industries shall be used and accounted 
for aR provided in section 32 hereof." 

Section 29 of the said act provides as follows: 

"For the purpose of proper regulation, recording and auditing 
the various expenditures of the said institutions the managing officers 
thereof shall prepare· anll present to the fiscal supervisor in triplicate, 
not less than fifteen clays before the first clay of each month, and on 
formE furnished by the board, a detailed estimate of all supplies, 
materials, improvements and money needed during each month. The 
fiscal supervisor shall review such estimates, and in writing advise 
changes, if any, giving his reasons therefor, and present them to the 
board. The officer making the estimate may appeal to the board on 
any change so advised, clue notice of which shall be given him. Esti· 
mates for periods longer than one month may he made in the same 
manner by the managing of!ker fnr staple articles designated by the 
boarrl or for other supplies. Each estimate may include a contingent 
fund of not to e'<ceed three per cent. of the total amount for main· 
terrance for the period of the estimate, for which no detailed account 
need be given in the estimate, but such fund shall be drawn upon only 

-in due form as herein provided and under the rules of tl:.:e bOiard. The 
fiseal supervisor shall return to the managing officer one <:Opy of every 
estimate with the board's ar1proval or alterations in writing, furnish 
one copy to the state anrlitor, and file the third in th~ office of the 
board. The state auditor shall ascertain that the estimates so received 
do not e"Xceed the res11ective appropriations, and shall draw warrants 
on the state treasurer monthly for the salary and contingent funds for 
each institution, which shall be placed in the hands of the managing 
officer thereof. Itemized payrolls or vouchers for alJ payments shall 
be drawn in triplicate. One copy shall be kept on file by the managing 
officer, one be given to the fiscal supervisor, and one to the state auditor 
who shall issue a warrant on the state treasurer thereon. Each 
voucher shall contain a Rtatement of the maJ1aging officer, or of some 
other bonded officer designated by him, certifying that the sup· 
plies and materials pm·cbasecl conform to the contract and samples, 
and that the improvements or repairs made or special services 
rendered were fully satisfactory; that the approving officer was in no 
way financially interested in the transaction to which the same relates, 
and that he has full knowledge of the value of the purchase or work 
or services in question; such statement to be made according to the 
forms provided by the hoard; provided, that payrolls for temporary 
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employments in c.1<:es of emergency may be made at any time after 
the services are performed. !Jut all S'ICh payrolls shall be certifid by 
the manag-ing- offiePrs in the same manner as other vouchers, who shall 
also certify that each person namecl in the payroll actually rendered 
the sPrViC'es for the ti111e and at the rate charged therein." 

In connection with your inquiry I have one from the Ohio board of 
administrations, a copy of which is as follows: 

"Section 31, paragraph 2, of an act 'to create a board of administra
tions for the institutions of the state * * $' passed May 17, 1911, 
reads as follows: 

"Hereafter the appropriations for said institutions shall be of three 
classes: 

" ( 1) :Jia in tenance. 
" ( 2) Ordinary repairs and improvements. 
"(:n Specific purposes. 
"It is the desire (If this department to merge the several appro

priations made by the legislature to the institutions into the funds 
aboye namerl, for example: 

Boys' Industrial School: Partial. 
Current expenses ........... $50,000 00 
Salaries of officers, teachers 

and trustees' expenses.... . 20,000 00 
Ordinary repairs and im

provements in!"luding gas 
wells ............. ·-· .... . 

Hcwards .................. . 
Necessary additions and im

provements in power plant 

$70,000 00 

General. 
$65,000 00 

23,000 00 

7,000 00 
700 00 

2,500 00 

$98,200 00 

Total. 
$115,000 00 

43,000 00 

7,000 00 
700 00 

2,500 00 

$168,200 00 

''The board desires to merg-e the above appropriations as follows: 

Current expenses 
Salaries 0f offir·ers, teachers anrl trustees' expenses ..... . 

OHIJIXAHY REI'_\Il!S AX I> J ~II'RO\'I;)[E:"(TS. 

Ordinary re)lairs and improvements ................... . 

Rewarrls 
Nef'essary arlditio,ls anrl improvements in the power plant 

$115,000 00 
43,000 00 

$Ui8,000 00 

$7,000 00 

$7,000 00 

$700 00 
2,500 00 

$3,200 00 

Total. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $168,200 00 
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'"You will observe that the above merger is no dive>rsion of funds, 
bnt i~ simply a change in the manner of J,loold,eeping. The appropi·ia
tions made hy the legislature for the institution for the year ending 
February 15, 19Vl, is made in the same> Planner as outlined in the above 
statement, and it is the intention of this department, providing the 
auditor and treasurer are satisfied that this matter of merging the funds 
is not a violation of the law, to request them to classify their several 
appropriations as they now carry them ant! merge them in this way. 

"I attach hereto a fnll statement showing the manner in which 
it is desired that these funds should he merged for the several institu
tioTJs, and you will note. for instance, the apprgpriations for the salaries 
of manage>rs at the penitentiary; inasmuch as these officers no longer 
exist, such appropriations should be turned hack into the general revenue 
fnr,d. 

"I trust you will take this matter uncler immediate consideration 
antl advise the state auditor and state treasurer and, also, this depart
ment of your opinion as to the legality of the merger outlined above." 

From the foregoing yuu will observe that by the provisions of section 7 
of the act, the boucl is given all power and authority necessary for the full 
and efficient exerrise of the executive>, administrative and fiscal supervision over 
all said institutions. 

Yon will ohserve that section 30, aforesaid, provides that the state treasurer 
shall have charge of all funrls nncter the jurisdiction of the board and shall 
pay out the same only in accordance with the provisions of the act referred 
to before, to wit: the act of May 17, l!lll. 

You will fnrther ouserve that by proYision of section 31, it is provided 
hereafter the appropriations for the said' institutions shall be of three classes: 
J. Maintenanre, 2. Ordinary repairs and improvements, 3. Specific purposes. 

Section 12 of the aforesaid act providE's as follows: 

"The board shall cause to be l'ept in its office a proper and com
plete set of books anrl accounts with each institution, which shall 
clearly show the nature and amount of every expenditure autlwrized 
and made thereat, and contain an ac~ount of all appropriations made by 
the general assembly aml of all other funds, with the disposition 
there>of. It shall presrrihe the form of vouchers. records and methods 
of ],eeping accounts at each of the institutions which shall be as nearly 
uniform as possible. The board or any member or officer thereof shall 
have the power to examine the records of each institution at any time. 
It shall also have the power to authorize its bookkeeper, accountant, 
or any or.her employe to examine and check the records, accounts and 
vonchers or to tal'e an inventory of the property of any institution, or 
to do whatt-ver may be deemed necessary, and to pay the actu·al and 
reasonable exvenses incurred in such service upon an itemized account 
th_ereof being filed and approved." 

' You will fu;.ther observe that the appropriation act providing money avail: 
able to pay liauiliries ineurrert on and after February 16, 1912, so far as relates 
to the Ohio boa.rd of administration, is to he found in year hook 102, page 407, 
:-md the same is divided under the heads of maintenance. ordinm·y repairs ancl 
improvements, and specific Pll1"JJO.~cs. so. that as to any period after February 
16, 1912, there c.1n be no question, and the only matter of concern is as to the 
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power of the state hoanl of administr;ttion to merge the appropriations made 
for th<' year prior to February 16, 1912, an•! group them under the three heads 
of maintenance, ordinary repairs and improvements, and specific purposes. 

"-'ithout going into delail in this opinion, it is sufficient to say that the 
act estnblishing the state board of administration for state institutions sets 
forth in the beginning its intents and purposes as follows, to wit: 

"Section 1. The intrnt and purpose of this act are to provide 
humanP and scientific treatment and care and the highest attainable 
degree of individnal development for the dependent wards of the state; 

"To. )Jrovide for the delinquPnt such wise conditions of modern 
education and training as will restore the _largest possible portion of 
them to useful citizens!Iip; 

"To promote the study of the causes of dependency and delinquency, 
and of mental, moral and physical defects, with a view to cure and 
ultimate prevention; 

"To secure lJy uniform and Byfltematir management, the highest 
attainable degree of economy in the administration of the state institu
tions consistent with the objects in view; 

"This act shall Le liberal!y construed to these ends." 

Section 8 of said art provides: 

"The board on its organization shall succeed to and be vested with 
the title and all rights of the present boards of trustees, boards of 
managers, and commissions of and for said several institutions in and 
to land, money or other property, real and personal, held for the benefit 
of their respective institutions, or for other public use, without further 
proeP£s nf law, hut in tru<>t for the state of Ohio. Said several boards 
of trustees, hoards of managers, an(] commissions now charged witb. 
duties respecting thp institutions above named shall on and after 
Augu:;t 15, 19~ 1, have no further legal existence and the board is hereby 
authorized and directed to assume and continue, as successor thereof, 
the construction, control and management of said institutions, subject 
to the provisions of this aet." 

From the foregoing it is perfectly apparent that the object of the act is 
that the hoard of administration shall succeed to and be vested with the title 
and all the right:; of the prc;Sent board of trustees, boards of managers and 
commi<>sioners of the aforesairl several institutions in and to the l'ands, moneys, 
and other property, real and personal, hPirl for the benefit of the respective 
institutions 01· for any other puhlic use. 

Yon will also notic~ that tlw said "several boards of trustees, boards of 
managers an<! comn!issiom;" now rhargPable with the duties respecting the 
institutions above named, sllall on and after August J.i, 1.'111 have no further. 
legnl PJ·isfrilr·r. and the board by the said act is authorized and directed to 
assume and continue 'lS <>uccesso1· thPreof in the construction, control and 
manag<'ment of th£c s:1id in~titutious. 

In short, it is unrPaf'onable to assume that the legislature would provide 
for an t>ntirf'ly nPw mEthorl of managing statp institutions and, abolish the old 
method of mauagEml'!nt and relievP the formPr managers and trustees and at 
the same time' deprive the new hoarrl of all thP fhwal necessities and advantages 
of t.he old. 

29-A. G. 
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The appropriations for the year entling February 12, 1912, were made agree
ably to the old order of things, but the board of administration, together with 
the state treasurer, are required under the statutes to conform to the new order 
of things. It is not reasonable to assume that the new board is to institute 
two systems of bookkeeping. On the other hand, it is only fair to believe that 
the new board will start out with its new system of bookkeeping as a permanent 
one in conformity with the new order of things as made by the act aforesaid 
and not in respect to any other. 

I wish to state that the board of administration has a perfect right to merge 
the funds ap;:~ropriated by the legislature so as to conform to the act of May 
17, 1911. By so doing the said board is not making any appropriation-it is 
simply merging the funds already appropriated so as an account of same may 
be kept in accordance with the~ act aforesa!d. 

My holding is, therefore, that the state board of administration is 
empowered to merge the said funds and certify its action to the state auditor 
and to the state treasurer, and the state auditor and tbe state treasurer are 
fnlly aut110rized to open a new set of accounts, so far as the appropriations are 
concerned, agreeably to the order of the board of administration and the act 
of May 17, 1911 aforesaid. 

In order to avoid the CJOSsibility of exceeding the amount a»propriated for 
specific purposes after the funds have been merged in accordance with the act 
creating the st'ate board of administration, it would be well to adopt some 
system which would apprise the state treasurer and tbe state auditor of the 
fact that the voucher drawn for a certain purposP. under the three general 
heads does not exceed in amount the specific amount appropriated by the legis
lature for any specific purpose. 

Answering your questions specifically I have to advise as follows in 
reference to "(A)," "That the atHlitor of state and the tt·easurer of state may 
merge the said appropriations for ~aid year aforesairl unrler the three classes, 
viz: 

Maintenance, · 
Ordinary repairs and improvemE>nts, 
Specific purposes, 

and may pay warrants issued by the board of administration through its proper 
officers against said funds as merged, upon your receiving a properly certified 
copy of such merger of the auditor of state and the board of administration 
merging said funds." Whlle said funds were specifically appropriated by the 
act of the general assembly for specific purposes and for specific institutions, 
yet for the reasons aforesaid, the suhRequent act of the legislature in passing 
the board administration law is superior to, and in my judgment authorizes the 
merger aforesaid. 

Coming now to your second question " (B)," "Are the auditor of state and 
treasurer of state legally authorized to merge or classify their several appro
priations so made as above stated and carry them as stated in my first question, 
or in other words, is the auditor of state legally authorized to issue his warrant 
on the treasurer of state against an account or for money which was not 
specifically appropriated by the lE>gislature, and is the treasurer of state legally 
authorized to pay such warrants when presented," I beg to advise that· the 
auditor of state and the treasurer of state are legally authorized to merge or 
classify the sevEral appropriations so made as stated in. your question, and carry 
them as stated in your first question, provided the merger be made according 
to the foregoing opinion by the state board of administration under the three 
heads: 
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:\Iaintenance, 
Ordinary repairs and improvementl'l, 
Specific purposes. 
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In short, it is my holding- that you and the auditor of state are entirely 
warrantPd in reco~nizin•.;- the certifieate of tlw board of administration merging 
the funds under the three heads aforesaid. 

This opinion refers only to the finbject matter of the right of the board 
of administration to use all of the fundR appropriated for the institutions within 
itR jurisdiction. 

Very respectfully, 

ADDF.XDli~f. 

TDlOTIIY S. HOGAN, 

Attorney General. 

It is my judgment that the auditor of state has the right, and it is his duty 
to issue the warrants after saict appropriations have been merged; and the 
treasurer of state is authorized, and it is hi<> legal duty to honor the warrants 
of the llUditor of state in aecordanee with the said merger. 

357. 

TAX COMMTSSION-CERTIFICATIOK OF CORRECTED FINDINGS TO 
STATE AUDITOR AI:; '·PROPER OFFICIAL"-NOTIFICATION TO 
STATE TREASURER BY S1'ATE AUDITOR. 

11'hel1 tl1e ta.r. commission has 1-cvieu:ctl anrl corrected its finrliny.~ in a given 
1wrtieular. tl1r mulilor of statP i.~ t/1~ "proper oflldal" to 1chom they shmtlrl. 
('rrtify their corrcl'lion 1citilin the meaning of the Hollinger /;ill. 

Tile aurlitor i11 tun1 sllnu/tl ill•lify /lie treus/u-er of state of t11e chanfle. 

Cm.t'c.Hws, Onro, September 13, l!lll. · 

Hox. D. S. CnEn11:n, Treasurer of State, Columbus, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of July 27th, sub
mitting for my opinion thereon thE> following queRtion: 

"Section 128 of the Hollin~er law zays that 'the tax commission 
upon a)lpliP.ation may make such correction In its determination, finding 
or order, as it may dePm proper and its decision in the matter shall 
be final. Such correction shall be certi{iJ!rl to the proper official who 
shall corrr~ct his rE>rords and duplicate in accordance therewith.' 

''The tax commi3Sion has been notifying the auditor of state as 
the proper official, and this dPpartment gets no certification or official 
authority to change its records in accordance with the findings of the 
tax commission, altho•1gh the treasurer of state has the original 
duplicate. 

"l would therefore ask your opinion as to who is the proper official 
mPntionPd in section ] 28 of the Hollinger law and how the treasurer 
of state shoul!l receive official noticP to f'hange the duplicate in accord
ance with the findings of the tax commission?" 



452 TREASURER OF STATE 

Said section 138, which is sufficiently quoted in your letter, is to be read 
in connection with section 99 of the Hollinger law, which provides that: 

"After determining the amount of taxes or fees payable to the 
state * * * the auditor of state shall thereupon prepare proper 
duplicates and reports, anrl certify them to the treasurer of state for 
collection. * * "" 

~ncl with section 100 of said act, which provides. that: 

"The treasurer of state shall * * * render a daily itemized 
statement. to the auditor of state of the amount of taxes or fees· collected 
and the name of the company from whom collected, under all pro· 
visions of this act." 

The question which you present is perhaps as much a question of admin
istrative management as of law, bnt inasmuch as three separate departments 
are concenied, and inasmuch also as no one department has authority to 
prescribe rules for the government of the others, I have no hesitancy in sub
mitting to yon my views as to the proper procedure. 

Under the above cited and quoted sections it is my opinion that the auditor 
of state is the "proper officer" within the meaning of section 128 to whom the 
tax commission should certify any correction made by it of its find,ngs. This 
is true because Ute auditor of state must in all cases compute the tax due. 
Again, the auditor of state is himself required to keep a record of the sums 
charged for collection as well as a record of payments thereon. On the other 
hand, the treasurer of state, who is the custodian of the duplicates, must have 
some authority to make a change therein. This authority ought properly to 
emanate from the auditor. 

In my judgment, therefore, when the tax commission has reviewed and 
correded its findings in a given partkular it. should notify the auditor of state 
who should correct his own records in accordance therewith and thereupon by 
letter or upon such blank forms as may be prepared notify the treasurer of state 
of the amount due under sueh corrected finding from the company affected 
thereby. Thereupon, the treasurer would be authorized to correct all his own 
records and duplicates in the matter. 

By following the above >;uggested procedure and by formulating blanks if 
necessary, in accordance Lherewith, it seems to me that any difficulty which 
may not he present in thli' administration of the law in question would be 
obviated. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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~To the Board of Public Works) 
203. 

POWER TO APPOINT AND GOVERN A COLLECTOR OF TOLLS AND 
RENTALS. 

l.:nrter the sedions 'if tl1e a'·t conferrin[! its JlOlt:ers. the boarrl of publio 
works muy appoint a collector of fulls, or rentals 1cith an office at Columbus, 
and may authori'i!e him to collect whatever rentals and tolls the boarcl may 
prescribe an!l may [Iovern such appointee by such rules and reuulations as are 
deemed advisable. 

:\Iarch 28, 1911. 

Board of Public 1'/orlt:s, Columbus, Ohio. 
GEXTU:~tEX:-J have your letter of 1\Iarcb 2d, 1911, which is as follows: 

"The state !Joard of public works having dismissed the collectors 
of tolls on t.IHl canal system of the state, desires to appoint a collector 
of rentals with his office in Columbus, authorizing him to collect rentals 
on water leases, pipe leases. land leases and boat licenses. Can the 
board. hy resolution, legally make such an appointment and govern 
said appointee by such rnles as they may presf'rihe?" 

Section 415, 416, 417 and 418 of the General Code are as follows: 

"Section .\l:i: Members of the hoard of public wori\S shall be the 
superintendents of the canals of the state, and shall give their entire 
tirue and attention to the care and maintenance of the canals and public 
worl's of the statE>. The hoard of public works shall appoint such 
superintendents of repairs, lock tenders, and other employes as it deems 
necessary, and assign t.hem to duty under the rules and regulations 
as the board prescribes. 

"Section ~16: The board of public works shall regulate the rate of 
tolls to be collected on the public works of the state, and appoint 
coller.tors of tolJs, water rents and fines, at snch places within the state 
as the board directs. Collectors of tolls so appointed shalJ be governed 
by such rules anti regulations as the board presrribes. 

"Section -111: Each superintendent of repairs and collector of 
tolls shall serve for a term of one year, and all other employes of the 
board of public worl;!' shall serve during the pleasure of the board. 
The salaries of such officers and the rompensation of such employes 
shall be fixed by the board, and paid from thE' canal fund of the state 
upon the order of the board and the warrant of the auditor of state. 
A vacancy occuring in the offire of an appointee shall be filled by the 
board. 

"Section \18: Before entering upon the disc·harge of the duties of 
his office, each superintendent of repairs and each .eollector of tolls 
shall give a bond to the state in sneh sum as the board of public 
works may require, with two or more snretiPs approved by the board, 
conditioned for the faithful disc·hargc of the dutiE-s of his office. Such 
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bond, with the oath of office and the approval of the board indorsed 
thereon, shall be deposited with the treasurer of state and kept in his 
office." 

These sections give the board the power not only to appoint collectors of 
tolls, water rents and fines, but such other employes as the board deems 
necessary. 

Section 433 of the General Code is as follows: 

"Collectors of tolls shall collect water rents as they become due 
under the lease of water power, and such tolls on canals or other 
improveme1its of the state as the board of public works prescribes. 
Rent from lease of water power or other property of the state, made 
by the board or other state officer, shall be a first lien upon the estate 
created by such lease. Whenever such estate is sold or disposed of by 
judicial proce~s the court ·shall order rent due thereon to be paid from 
the proceeds. Moneys received from water rents, tolls, fines, leases, 
sales of canal lands and other sources, shall be paid into the state 
treasury to the credit of the canal fund." 

This section proYides that the collectors of tolls· shall collect water rents as 
they become due under the lease of water power, and such tolls as the board 
of public works prescribes. 

UndE'r the section above quoted I think that the board has the authority 
to appoint a collector of tolls, of rentals, with his office at Columbus, and to 
authorize him to collect rentals under water leases, pipe leases, land leases 
and boat licenses, or any other rentals or tolls the board may prescribe, and 
govern such appointees by such rules as they may establish. 

This authority is further indicated by section 218·123 Bates' Revised 
Statutes, which is as follows: 

"The board of public works, until otherwise provided by law, shall 
appoint so many collectors of canal tolls on each of the canals of this 
state, as they shall deem necessary for the JHmctual collection of tolls 
on such canalR; shall require each collector to give bond, with sufficient 
security for the taithful performance of his duties, in such sum as the 
hoard shall prescribe; and shall designate the place where the office 
of such collector shall be kept: and shall determine what reasonable 
salary or other allowance shall be received by each collector for his 
services." 

This section does. not appear in the present Geneml Code, but it was not 
repealed thereby and is still in effect. 

Section 218·12 Bates' Revised Statutes, which is as follows: 

"Collectors' offices on the Ohio canal, are hereby established at 
Cleveland, Aluon, Massillon, Dover, Roscoe, Dresden, Newark, Carroll, 
Columbus, Circleville, Chillicothe, ·waverly and Portsmouth; on the 
Miami and Erie canal, at Cincinnati, Lockland, Middletown, Dayton, 
Piqua, St. Marys, Delphos, Defiance, Maumee City and Toledo; on the 
Hoddng canal, at Carroli and Logan; on the 'Valhonding canal, at 
Roscoe; on the 1\luskingum improYement, at Marrietta, l\lcCounells
ville, Zanesville and Dresden; provided, that if, in the opinion of the 
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board of public works, any one or more of said offices can be dispensed 
with without detriment to the public interest, said board may abolish 
the same; and, provided, further, that said board may establish 
additional offices if the public intt'rest will, in its judgment, be pro
motet] thereLy," 
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was considered obsolete by the codifying commission and not carried into the 
General Corle, but in my opinion this section simply provides for the establish
ment of officPs for collectors of tolls; and whether or not it is still in force is 
not material for your present request as in my opinion the sections of the 
General Code first quote(! in this opinion give your board the authority to 
which you referred. 

228. 

Very truly yours, 
TI:IlOTIIY S. HOGAX, 

Attorney General. 

POWER TO EMPLOY CANAL COLLECTOR WITH DUTY OF KEEPING 
BOOKS-SECRETARY AS DUPLICATE BOOKKEEPER. 

1Vhen a c-anal collect01· is appointerl by the board of public works, the board 
has the power to accord him tlle rluties of keeping the complete books of his 
office artd is not required to emp!oy a secretary tn keep a cluplicate set of books. 

April 21, 1911. 

Boarcl of Public ·works, Columbus, Ohio. 
GKXTT.E~IEX :-I have your letter of :March 31st, which is as follows: 

"On February 15th, 1 !Hl, this board discharged all canal collectors 
and ordered them to close up their accounts and send in their books 
to this office. 

"On March 14th, 1911, a collector was appointed by the board to 
make all collections whose office is to be in our main office, in the state 
house. Columbus, Ohio. 

"As the new collector will run 11, complete set of books, consisting 
of a journal, cash hook and Ienger, will the secretary of our board be 
r8quirerl to keep the above named bool,s, which would be an exact 
nuplirate of the collector's?" 

I finrl no explicit provision in the statutes as to what officer or employe 
shall keep the books you refer to, namely, the journal, cash book and ledger 
for collection of rentals. 

As both the secretary and collector are subject to the order of, your board 
and as your board has full control and authority over all the books and records 

" of your department, I am of opinion that if you require the collector to keep a 
certain set of books, that it would he entirely unnecessary, and in fact a 
needless expense and waste of Ume, to have the secretary keep an exact duplicate 
of the same books. 

I believe your hoard can designate the 
books. 

secretary or collector to keep 
Yours truly, 

TDlOTIIY S. HOGAX, 

Attorney General. 

said 



456 BOARD OF PUBLIC WORKH 

c 228. 

S:\.LE OF LAND BY STATE-CORRECTION OF DEFECTIVE DESCRIPTION 
BY DEED FROM GOVERNOR. 

I 

Land was solcl to 0. S. Applegate by th1~ canal commission ancl a certificate 
of purchase issued to the purchaser with the v.nderstanfling that tvhen an tmpaid 
balance had been paid by him, the rlee!l 1rould lie executed to him. Jfr . .Apple
gate died before payment of the balance ana it was then cliscovered that tlzf' 
certificate contained fl defective description. 

Held: Under sections 8527 and 8528, G~neral Code, the heirs now entitled 
to the deed might make application for a deed from, the governor who might 
give a deed with the properly intended and corrected description. 

CoLu:~rnus, Onro, April · 22, 1911. 

Hox. E. E. BooTox, Engineer Canal Lana Department, Board of Pztblic Works, 
Colum~'us, Ohio. 

DEAR Sm:-I have your letter of April 18th, 1911, which reads as follows: 

"On November 23, 1888, the canal commission sold at public sale 
in Paulding county, Ohio, a tract of land containing 35 acres, described 
as 'the central part of the northeast quarter of section 31, town three 
north, range two east, Paulrling county, Ohio,' One-third of the pur
chase money was paid and a certificate of purchase was issued to 0. S. 
Applegate, the purchaser, receipting for the cash payment, and reciting 
that upon the payment of the balance of the purchase price with the 
accrued interest theron, he would be entitled to a deed for said land 
upon presenting his certificate of purchase. For some reason the 
deferred payments were nP-ver made during the lifetime of Mr. 
Applegate. 

"Messrs. Snook and Savage, of Paulding, Ohio, attorneys for the 
heirs of Mr. Applegate, find that the description in the certificate of 
purchase is defective, for the reason that it does not describe the land 
which the state had to sell. I enclose a pencil sketch of the northeast 
quarter of section 31, 3 N. R. 2 E., which includes the property in 
question. Our recorcts show that 60 acres were sold out of the south 
part of the west half of this quarter, leaving 20 acres, more or less, in 
the north end of the west half of the quarter unsold. The records also 
show that 65 acres were sold off the south end of the east half of this 
quarter, leaving 15 acres, more or less, in the north end of the west 
half of the quarter unsold. 

"In volume No. 2, page 7%, of the plats of the li.Tiami and Erie 
canal survey, there is a plat on which the 60 and 65 acre tracts are 
platted in lead pencil as shown on thfl enclosed sketch. I have shown 
the 35 acres in two tracts of fifteen and twenty acres, respectively, on the 
plat enclosed. 

"The heirs are anxious to pay thP. deferred payments and accrued 
interest, but desire to have the desr.ription corrected. There is no doubt 
in my mind as to what was intended, viz: 15 acres, morP or less, off of 
the north end of the east half of the northeast quarter of section 31, 
town 3 north, range 2 east, Paulding county, Ohio, lying immediately 
north of a 65 acre tract of land, deeded by the state of Ohio to Frances 
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B. De\Yi!t, :\larch 12, 1892. Also 20 aeres, more or Je~s. off of thP north 
end of the west half of saicl quarter sedion, lying immediately north of a 
GO aere traet of land ~onvey~d by the state of Ohio to 0. S. Applegate 
by deed dated July 21st, 1892. 

'The finding of the canal r!ommi~sion in case Xo. 28:1 of .the canal 
eommissian reeords states that Applegate was in possession of the land 
at the time that the sale wR.s made. 

"\Ve respectfully ask yon to direet us as to the !Jest method of 
correctin~ the dPscription so that the deed will eonvey the land intended 
and as occupied by :\Ir. Applegate during his lifetime. 

"A solution of this Je::;-al question will IJe greatly appreciated." 
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!~rom your Jetter I take it that the difficulty in this situation is that, the 
certificate issued to 0. S. :\pplegatp did not correctly describe the land which 
was sold to him, that he nPver received a deed for the land and that he is now 
dead. I ·wish to call your attention to sertions 8527 and 8528 of the General 
Corle which are as follows: 

"Section 8327. When the purchaser has died before deed made, and 
the lands have passed to another, by descent or devise, and the title 
still remains in him, or when the person to whom the lands have so 
passPrl, has conveyed them, or his interest therein, to another person, 
by deed of general warranty or quit claim, upon the proof of such facts 
being made to him anrl the attorney general, the governor shall execute 
the dee<l directly to the person entitled to the lands, according to the 
true intent and meaning of this chapter, although he derives his title 
thereto through one or more successive conveyances from the person 
to whom the lands passel! hy descent or devise. 

"Section 852S. When, by the satisfactory evidence, it appears to 
the governor and attdrney general, that an error has occurred in a deed 
executed and delivered in the name of the state, under the laws thereof, 
or in the ('f'rti{icate of any public officer, upon which, if correct, a co)l· 
veyanc·e would be propPrly rl'quired from the state, the governor shall 
correct such error IJy thP exP.cution of a correct and proper title deed, 
acf'orcling to the intent anr! object or the original purchase or con
veyanre, to the IJarty entitled to it. his heirs, or legal assigns, as the 
case may requirP, and tal<e from such party a release in due form, to 
the Rtate, ot' the proprn·ty erroneously ronveyed." 

These two sections. in my opinion, cover all the difficulties suggested in 
.vour Jetter. The proper course would he for the persons now owning this land, 
or the persons entitled to a dl'Prl, to make application for a deed from the 
governor. To thi~ application should be attachPd an abstract, and affidavits 
showing that the claimants are the only heirs of 0. S. Applegate, that they are 
now in possession of the land and •mtitled t<Y a dcel1, and any other facts that 
may bear upon tcP. case. 

Very truly yours, 
TntoTII\" S. HoG.\X, 

Attorney General. 
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B 251. 

ACT CREATING A STATE BOARD OF PUBLIC WORKS-CONSTITUTION
ALITY-ESSENCE QF BOARD'S DUTIES-SUPERINTENDENCE. 

Sections 12 ana 13 of m·ticle VIII of the constitution of Ohio, conferring 
upon the legislature the power to crente a 1Joanl of public works, intended that 
such board should ha'!ie the powers of snperintendr:nce of pz~blid works. There
fore, those sections of the amended. House Bill No. 336, which takes these powers 
of superintcnclence tram the board whose members are elective officers, and 
places them upon the engineer whose office is an appointive one, would probably 
make the bill constitutional. 

Recommended changes in the bill. 

CoLU.'.tnus, Orno, May 12, 1911. 

llox. JA~ms R. MARKt:R, Chief Engineer, Boarcl of Public Works, Oolumbzts, Ohio. 
DEAR Sw:-·with your Jetter of May lOth, receipt whereof is aclmowledged, 

you enclosed a copy of House Rill No. 336, Mr. Gebhart, entitled " a bill to 
amend sections 407, etc., * * * of the General Code. and to repeal sections 
411, etc., * * * of the General Code: relating to the board of public works." 
You stated in yonr letter that a question harl been raised as to the constitu
tionality of that bill and requested me to consider the same and render an 
opinion upon this point. 

Upon examining said original House Bill No. 336 I came to the conclusion 
that the same was clearly unconstitutional, and was about to advise you to that 
effect when you informed me that you had been in error in handing me original 
House Bill No. 336; that said bill had been amended in the house of representa
tives, and that the bill with regard to which my opinion was intended to be 
invited is amended House Bill No. 336. 

I have carefully read over the entire amended House Bill No. 336 and nave 
compared it with the General Code in its present form. I find that all of the 
~ections of chapter 9, division 1, title :l, part first, General Code, being the 
chapter at present relating to the board of public worl;s, are rep€aled or 
amended by the bill with the following exceptions: 

"Section 408. 'fhe board of public works shall organize by the 
eleetion of a member as president, and the appointment of a secretary 
and a clerk The secretary shall receive a salary not to exceed fifteen 
hundred dollars per annum. The clerk shall receive such compensation 
as tbe board directs, not to exceed seven hundred dollars each year, to 
be paid upon the order of the board from moneys appropriated for that 
purpose. 

"Section 409. Before entering upon the discharge of the duties 
of llis office, the secretary of the * * * public works shall give a 
bonO. to the state in• the sum of five hundred dollars, with two or more 
sureties approved by the board, conditioned to the faithful discharge 
of the duties of his office. ·such bond with the oath of office and the 
approval of the board indorsed thereon, shall be deposited with the 
treasurer of state and I'ept in his office. (This section is slightly but 
not materially changed.) 

"Section 110. The board of public works shall l;eep a journal of 
its proceedings which shali be open to the inspection of a committee of 
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either house of the general assembly, or to an officer or person interested 
therein. 

"Section 413. The board of public works may maintain an action in 
the name of the state for violation of the law relating to the public 
works of the state, for an injury to property appertaining to the public 
works or for otber causes necesRary to the performance of its duties. 

"Section 414. Each member of the board of public worl{S and the 
secretary may administer oaths to persons required by law to file 
affidavits or statements with the board of public works, and to witnesses 
examined before the board of public works in matters relating to the 
discharge of its duties. 

"Section 416. The board of puhlic worl{S shall regulate the rate 
of tolls to be collected on the public worl{s of the state. "' "' "' 
(The original section is amended in other particulars.) 

"Section 419. The governor, with the advice and consent of the 
senate, shall appoint a chief engineer of. public works, who shall be a 
practical engineer, and bold his office for a term of two years from 
the date of his appointment. 

"Section 423. In addition to the general duties imposed upon 
him by the preceding section, the chief engineer of public works shall 
prepare plans and specific:ttions of all contracts, leases and other work 
in connection with the improvement, maintenance and operation of 
the public works. If in the opinion of the board of public worl{S and 
of the chief t>ngineer of public works it is possible and practicable 
all such work shall be let by contract in the manner provided by law. 

"Section 432. Within thirty days from the making of the new lease 
of water power, or the renewal or modification of an old lease, the 
board of public works shall furnish the auditor of state an attested 
copy thereof. * * * (This seetion is amended in immaterial 
respects by the bill.) 

"Section 438. A copy of snch <'ertifi<'ate (in condemnation pro
ceedings) shall be deliverd to each owner of the property taken, or 
left at. his usual place of residence within this state. ,. * * The 
original certificate with the date and proof of service of a copy thereof 
shall be filed in the office of the board. 

"Section 441. (Relates to the issue of a venire for jury in con-
demnation proceedings.) 

"Section 446. (Relates to drawing jury in such proceedings.) 

"Section 447. (Relates to service of notice in such cases.) 

"Sections 448, 449, 452, 453, 454 and 456. (Relate to service of 
notice in such eases.) 

"Section 457. Upon the filing of such application, the board of 
public works may appoint three disinterested persons as commissioners 
to consider the claim. If the board fails to agree in the selection of 
commissioners, it may apply to the governor, who shall appoint them. 
• • • 

"Section 458. Such commissioners shall meet at a time and place 
to be fixed by the hoard of public works and give each applicant for 
damages reasonable notice thereof by letter. • • * 

"Section 459. " • * The commissioners shall make their 
decision in writing, subscribe and rleliver it to the board of public 
work'> together with the subpoenas by it issuer!, their records and a 
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statement of the· number of days they were engaged in the discharge 
of their duties. 

·'Section 460. * * * The costs incurred by the commissioners 
shall be paid after the presentation of their award and report, upon 
the approval of the board of public works from moneys appropriated 
for that purpose, but if the damages awarded do not exceed the costs 
of the hearing, no payment of such damages shall be made. If no 
damages are awarded, the complainant shall pay the costs of' the 
hearing. At any time before the decision of the commissioners, the 
board of public worl\s may tender a claimant such sum of money as it 
deems him entitled to, and if he accepts it, his claim shall be discharged. 
If he refuses to accei1t the tender, the applicant shall pay the costs 
incurred ther~after unless a larger sum is awarded him by the com
missioners as damages. 

"Section. 461. The board. of public worl\s shall cause each decision 
of commissioners upon an application for damages to be recorded in 
a book kept for that purpose. The award of the· commissioners 
together with all records pertaining thereto, shall be submitted to the 
general assembly at their next regular session. Payments of com
pensation for damages so awarded shall be made from moneys 
specifically appropriated fo!' that purpose. 

"Section 469. (Defines and describes state parks.) 
"Section 471. (Relating to the leasing of land adjacent to Buckeye 

Lake, etc., has been amended in immaterial respects.) 
"Section 485. (Relates to the protection ?f birds, fish and gaJlle 

in state parks.) 

The powers conferred by the amended bill upon the board of public works, 
as such, are such only as are set forth in the sections above quoted. They are 
as follows: 

1. The power to elect a secretary. 
2. The power to purchase property on behalf of the state. 
3. The power to lllaintain an actio!! in the name of the state in certain 

cases. 
4. The power of each member of the board to administer oaths. 
5. The power to regulate the rate of tolls to be collected on the public 

works of the state. 
6. The power to appoint commissioners to consider damage claims, to fix 

the place of hearing of such claims, and. to approve the award of such com
missionflrs. 

The board of public works under the amended bill will be denied all 
independent powers except those above enumerated. 

Further analyzing the amended bill, the following powers are under its 
provisions, not above quoted, to be exercised jointly by the board of public 
works and Ly the chief engineer of the public works, the presumption being 
that in the exercise of such powers the hoard on the one hand and the chief 
engineer on the other would have equal voice in the determination of a given 
policy: 

1. The power to determine the possilJility and practicability of letting 
work in connection with the improvement, maintenance and operation of the 
public works by contract. 

2. The power to ente1· into such contracls. 

" .... The power to lease surplus water powE>r; but in this instance the rules 
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and rt>gulations under which the leases are to be entered into are to be prescribed 
by the chief engineer, while the amount of rent due at a given time is to be 
fixt>d by the hoard and leases are to be cancelled or forfeited by the board. 

4. The power to determine the amount of money which the state will offer 
to the owner in condemnation proct>t>dings in f'ase of public exigency. 

5. The power to act in all essential respects for the state in condemnation 
proceedings in cases other than where a public exigency exists. 

Tt,e following powers, at present vested in the board of public works, are 
under the amended bill taken from that board and vested in the chief engineer 
of the public worlls: 

1. The power to divide the public works of the state into grand divisions 
and to designate them by name and to change the boundaries thereof. (See 
section 411, Genet·al Code, repealed by the bill, and section 424, General Code, 
as amended by the bill. J 

2. The power to haYe the care and control of the public works of the state; 
to protect, maintain and lteep them in repair; to remove obstructions therein 
or thereto; to mal•e alterations and amendments thereon; and to determine the 
nt>cessity of constructing feeders, di!;es, reservoirs, dams, locl>:s or other works, 
devices or improv"'ments as the board deems proper. (See section 412, General 
Code, as it now exiRts, and as amended in -th~ bill.) 

3. The power to be the superintendent of the ·canals of the state. (See 
section 415, General Code, repealed by the bill, and section 422, General Code, 
3S amended in the bill.) 

4. 'l'he power to aPIJOint superintendents of repairs, lock tenders, and other 
employes than field engineers and other employes of the engineering corps. 
(See section 4L5 and serlion 4~0. General Code, repealed by the bill, and sections 
424 and 42G. General Code, as amended in the bill.) 

5. The power to appoint an assistant engineer of public woFks. (See 
section 420, General Code, revealed in the bill. This powet· is really abolished 
entirely rather than conferred upon the chief engineer.), 

6. The power to prescribe the rules and regnlatiom; nuder which the chief 
engineer shall perform his duties, and to prescribe the duties of the chief 
engineer, other than those preseriiJed by statute. (See section 422, General 
Code, and same section as amended in the bill.) 

7. The power, now possessed jointly by the board and the engineer, to 
allow and pay claims against the state for superintendence of canals or improve
ments. (See seetion 4:l7, General Code, aR it now is and as amended in the 
bill.) 

8. The power to approve the time rolls, bills of materials and other eon· 
tingent expense!'<. (Section 4:lo, GenPral Code, repealed by the bill, and section 
427 as amended in the bill.) 

9. The power to appropriate c.asenwnts to guard against damages from 
possible overflow. See section 462, General Code, anrl same section as amended 
in the bill.) 

10. The power to tal;e and use materials excavated from a canal or feeder. 
(See scf'!ion 463, General Corle, and sanw section as amended; in the bill.) 

11. The powPr to execnte powers and duties heretofore conferred upon the 
Ohio canal commission. (Sec sed ion 464. Genera.! Code, and the same section 
as amended in the bill.) 

12. The power to have the custody and control of the books, records, 
documents, Ptc., heretofore under the possession and control of the canal com· 
mission. ( SPP s1wtion 46S, 11PnPral_ CorlP, and the same section as amended 
in. the hill.) 
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13. The power to exercise control and management of lakes, reservoirs 
:md state lands dedicated and set apart for the use of the public, and to make 
and enforce police rules and regulations with respect to the same. (See sections 
472 to 486, inclusive, General Cod<', and the same sections as amended in the 
bill.) 

Of the powers above prescribed as being under the bill jointly vested in the 
hoard and the engineer, the following are under the existing law vested solely 
in the board: 

1. The power to determine the necessity of contracts. 
2. The power to make and enter into such contracts. 
3. The power to lease surplus water power and to prescribe the rules and 

regulations for such leases. • 
, 4. The P<>wer to proceNl to appropriate property in cases other than where 

a public exigency exists. 
The constitutional question involved in this bill arises from a considera

r.ion of sections 12 and 13 of article VIII of the constitution, which are in part 
as follows: 

"Section 12. So long as this state shall have public works which 
require superintendents there shall be a board of public works to 
consist of three members who shall be elected by the people. * * * 

"Section 1.3. The powers and duties of said board of public works 
and its several members, and their compensation, shall be such as now 
are or may be prescribed by law." 

It will be noted that section 13 confers upon the general assembly the 
authority to prescribe in detail the powers and duties of the board of public 
works, and. refers to the flutifls as they existed at the time of the adoption of 
the constitution. That the board of public works existed as a distinct agency 
of the state, having powers and duties fairly defined, prior to the adoption of 
the constitution of 1851, is clear by an examination of the session laws. 

The board was first created on March 4, 1836, 34 0. L. 13, section 1 of 
which provides in part: 

"!<~or the purpose of promoting and maintaining a general system of 
internal improvements within this state, and of uniting all of its 
various branches under the same supervision and direction there shall 
be created a board of public works. * * *" 
This act consists of some nine sections, some of the provisions of which 

-remain in the statute law to ,the present day. 

It is very clear that what may be termed the general scope of the powers 
and duties of the board of public works as they existed at the time of the 
adoption of the constitution of 1851 must have been in the minds of the electors 
in adopting sections 12 and 13 above quoted. The board of public works did 
not spring into being as a department of the state government in 1851, nor 
were its powers and duties such, and only such, as have been prescribed by 
law passed under the constitution of 1851. That constitution raised the board 
of public works to the rlignity of a constitutional department. The instrument 
does not specifically enumerate the powers and duties of the bO'a.rd. On its face, 
however, it indicated their nature. Section 12 provides that the board itself 
shall exist only "so long as this state shall have public 'works which shall have 
superintendence." Manifestly, therefore, the constitution recognized and 
established the boarrl of public works for the purpose of superintending the 
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public tcorks of !lw state. Furthennore, the powers and duties of the board 
as then prescribed were in part at least adopted by section 13. Xevertheless, 
the general assembly was given the power also by section 13 to change such 
powers and duties. 

"'hat, then, is the extent of the power of the gem•ral assembly under the 
constitution to change the powers and duties of the board of public works as 
they existed at the tim•~ of the adoption of the constitution in 1851? ::\lore 
Rpecifically, do any changes in the powers and duties of the board of public 
works, proposed to be effected by amenderl House Bill No. 336, exceed the power 
of the general assembly in the premises? 

At the outset, permit me to call attention particularly to the provisions of 
the first sentence of section 412, and those of section 422, as amended in the 
bill, in P.Onncction with Ihe repeal of section 415, General Code, by the bill. The 
language employed in these various provisions is very broad and general. That 
of the existing law vests in the board of public works the general care, super· 
vision and superintendence of the pu!Jiic works of the state; that of the amended 
bill simply transfers these general powers to the chief engineer of the public 
works. 

In my ovinion these general powers are of the essence of the constitutional 
p'owers of the board of pu!Jiic worts and P.annot be taken from that board by 
the general assembly and CO!lferred upon an appointive officer. 

AuthoritiES are not lacking to support this view. In State ex rei. vs: Brunst, 
~6 ·wis. 412, an act of the general as~embly of the state of Wisconsin, taking 
from the sheriff and conferring upon the im;pector of the house of correction 
of Milwaukee county, ]Jowers and ch1ties relating to the care of the county jail, 
and of the prisoners therein, was held unconstitutional. In reaching this 
decision the court relierl upon the fact that the office of sheriff was recognized 
in the eonstitution, it being provided therein that the sheriff with other county 
officers therein enumerated should be elected by vote of the people. The office 
of sheriff was of ancient origin and the powers and duties pertaining to it had 
hecome well understood at the time of the adoption of the constitution of· 
vVisconsin. Among those powers anfl duties were those pel'taining to the officer 
in his capacity of jailer. The>:e powers and duties, though not expressly con· 
ferred upon the sheriff by the constitution, were impliedly vested in the office, 
ami the office having been mentioned in the constitution, could not be taken 
from the office and vested in another. Furthermore, the office of sheriff was an 
elective office and that of the inspector of the house of correction was an ap· 
}JOintiV(' one. In this fact the court found additional reason for holding that 
powers conferred upon the former could not be taken from it and devolved 
upon the latter. 

A similar case is that of Warren vs. People, et al, 2 Denio, 272. The con· 
stitution of the state of 1'-iew York rt>eogni7ed and provided for the elective 
office of the clerk of the city and county of New Yorlc 'rhe duties of this office 
as they existed at the time of the adoption of the constitution of New York 
were fixe(] hy law. An act of the legislature of New York attempted to tal'e 
from this office a part of such duties, and to confer them upon a newly created 
appointive office known as clerk of the court of common pleas. The act was 
held unconstitution·al qn pr~cisely the same grounds embodied in the decision 
of State ex rei. vs. Brunst, supra. It is to be noted, however, that in this case 
the powers and duties of the first office were defined by statute, rather than by 
common law, at the time of the adoption of the constitution-a case more nearly 
like the one which you submit than that embodied in the decision of State ex 
rei. Vl:'. Brunst, supra. 
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To the s::tme general effect are the following cases: 

King vs. Hunter 65 N. C. 603. 
Dank he vs. People, 168 Ill. 102, 39 L. R. A. 197. 
State ex rei. vs. Fox, 56 L. R. A. 893 (Ind.). 

In all of the cases above cited, acts were hel'd unconstitutional which 
attempted to take from a constitutional office powers and duties recognized as 
inherent therein at tb.e time of the adoption of the constitution and to vest the 
same in other offices. In most of them, too, the fact that the constitutional 
office was elective, while the other office in question was appointive, was relied 
upon as supporting the decision reached by the court. 

I do not think there can be any serious doubt as to the proposition that 
sections 12 and 13 of article VIII of the constitution recognize a certain class 
of powers and duties as those properly and necessarily pertaining to the depart
ment of the board of public worlis. These powers and duties are those that 
were in existence at the time of the adoption of the constitution. They were 
yery broad and included the entire superintendence of the public works of the 
state. These facts being established, the rule of law embodied in the decisions 
above cited' applies immediately, and the conclusion which I have reached 
necessarily follows. 

For the reasons above suggested I have entertained some doubt as to the 
validity of those provisio_ns of the bill which take from the board of public 
works and vest in the chief engineer the power to appoint all of the subordinate 
employes of the department. I have, however, come to the conclusion that these 
provisions of the amended hill are valid. The power which may not be talren 
away from the board o( J)Liblic works is its constitutional power of superin
tendent'e. The word "superintendence," even in its broadest significance, does 
not necessarily include the appointment of subordinates. The verb, of which 
the noun is a derivative, is defined as follows in the Century dictionary: 

"To have charge and direction of, as of a school; direct the course 
an(1 oversee the details of, "; synonymous with 'supervise!'" 

I take it that it is well know that in practice, officers designated as 
"superintendents," having general supervisory powers over a given department 
or undertaking, are nevertheless not given the power to appoint subordinates. 
Thus, a superintenflent of schools does not have the power to employ the teachers 

· under hi>: supervision. 
I apprehend no constitutional o!Jjection to requiring the approval of the 

chief engineer to the contracts necessary to be made in the department; nor 
to making the chief engineer the rlishursing officer of the board, with power 
to pass upon the validity of a claim; nor to making him the collector of all 
moneys dne the board; nor to giving him joint power with the board in con
demnation proceedings, and exclusive power in the case of the appropriation 
of an easement; nor to giving to the engineer instead of to the board power 
to use materials excavated from a canal or feeder; nor conferring upon the 
engineer instead of the board the powers and duties heretofore conferred by 
Jaw upon the Ohio canal commission, which said powers and duties more appro
priately belong in any eyent to the engineer. AH these changes in the existing 
law, proposed to be made by the bill, are proper in my judgment under the 
constitution. 

·whether or not it is proper to malie the chief engineer the superintendent 
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and manager of thP state lands and res~n oirs set apart as public parks depends 
upon whether or not sueh public parks are to be regarded as "public works" 
within the meaning- of the constitution in its express and implied provisions. 
Inaflmuch as these reservoil·s are nePcssary parts of the canal system of the state 
I am inC'lined to the view that they are to be reg.uded as a p:>rtion of the 
public works and that the board may not C'Onstitntionally be deprivPd of all 
of its manag-erial and 'supervisory control over thPm. Possibly, as division of 
functions as between the board and the chief engineer with respect to such 
public parln; might be made; otherwise, it would be in my judgment best to 
make the chief engineer's proposert power with respect to such parks subject 
to the general superviflion of the board. 

I helit>ve I havP referred to all of the principal changes proposeu to be 
made l;y the amended bill in the Pxisting law. AJ3 to any which I have not 
mentionerl, I may say. that I do not regarrl thE'm as of any importance in con
nert'on with the question submitted. 

For the foregoing reasons, then, I am of the opinion that the provisions 
of thP amended bill whit:h undertal;e io rleprive the boarrl of public works of 
its general power of superintendence and management of the public works of 
the state are unC'onstitut:onal and inYalid; but that the remaining provisions 
of t'le hill are not so repugnant to the constitution as in my judgment to render 
them void. l am aware that there is some doubt as to the validity of some of 
thEse remaining provisions; in view, however, of thP undoubted authority of the 
general assembly under section J i\ of article VIII of the constitution to pre· 
Rcribc in rlE'tail the powers and duties of the bo:trd of public works, and in 
view further of the presumption in favor of the eonstitutionality of every law 
dnly passPd by the general assembly I have reached the above conclusions. 

In conclusion, then, I recommend that the first sentence of section 415, 
General Code, be retained in the law instead of repealed; that in section 412 
as amended by the amended hill, the phrase "under the direction of the board 
of pub I ic works" be prefixed; that the same or a similar clause be prefixed to 
section 422 as amenderl hy the hill. and the words "he" and "such" in line 55, 
and "as he may deem necessary" in line 57 be stricl{en from said amended 
section; that. section 472, Gen~ral Code. as amencled in the bill be so amended 
to provide either for the joint control of state parks, which exists under the 
present 13w, or for irnmerliatP. control and management of such parks by the 
chief engineer under the general direction and supervision of the bo:1rd of public 
worl;s; and that a similar amendment. he maue in sections 474 and 484 as set 
forth in the amended b:JI. \Yith these changes the bill as an entirety would 
proballly he unconstitutional. 

30-.A.. G. 

Very truly yours, 
TDIOTIIY S. HOG.\X, 

Attorney General. 
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392. 

VOID LEASE OF STATE BANK LANDS-NO RECOVERY BY LESSEES 
WHEN FUNDS HAVE BEEN DISPOSED OF-LEGISLATIVE ASSISTANCE. 

"H'hen the state has received funds from the lease of certain bank lands 
which leases were subsequently helcl by the court to be voicl, ancl the; f!nnds 
received from saicl leases have been exlwusterl in accordance with statutorY: 
direction for their specific purpose of improving a reservoir. there can be no 
recovery lly the lessees u;ithout the airl of .~pecial legislative action. 

CoLe :~tnes, Omo, July 10, 1911. 

State Bom·cl of Public 1Vorlcs. Columbus. Ohio. 
GE:'\"I"LK:o.mx:-'fhrough ~1r. E. E. Booton, engineer of the canal land depart~ 

ment, on July 7th, 1911, you re()uest my opinion upon the following state of 
facts: 

"Neai·ly four yea.rs ago the hoard of public worl's and the chief 
engineer of the- public works granted about twenty-two leases !mown 
as berme bank lots along the water front at BnclH'!ye Lake. This bank 
was a natural embanl,ment, and several of the owners of abutting lands 
either commenced injunction proceedings against the state's lesse,es 
or threatened such proceedings. 

"The case of the Ohio Electric Railway Co. vs. Lena Nelson and 
.Tohn Nelson was made a test case, the state defending it.s lessees, and 
both hefore the common pleas and circuit courts of Licldng county, the 
state's title was upheld, and the circuit court held that the berme bank 
should not have been included in the lease and that it should have 
been reserved as a means of ingress and egress for the use of the public. 

"This has rendered the leases useless for the purposes for which 
they were leased, viz, cottage sites and landings. 

"The state has collecterl something more than five hundred 
($500.00) dollars, in rentals from these leases and has expended the 
same on the improvement of the !ake. The law dedicating this and 
other reservoirs as public parks and pleasure resorts specifically pro
vides that the earnings from leases and special privileges shall he 
creflitcd the reservoir producing the same and be expended in main
taining and beautifying the same. Thus a special fund is created for 
eaeh reservoir and can only be expended upon that particular reservoir. 

·"What the board desires to 1mow is whether or not they can refund 
to these lessees the amount of rentals paid upon these leases out of the 
earnings accredited to Bucl,eye Lake. As a matter of justice this should 
ue done if there are no legal ohstacles." 

I take it that these leases were all duly entered into between the board of 
public works on behalf of the state and the different lessees; the state actually 
owned the land leased, and a certain amount was paid in on the respective 
leases, such payments being made until the clecision in what is known as the 
"Nelson" case (to which you refer) held the board was without authority to 
lease the berme bank: this being so the l<:>.a~>es werll practically valueless to the 
lessees, for without the berme bani' they were without access to the lake front, 
and that thereupon the leases were abandoned or forfeited by the lessees. This 
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entire transaction haYing- ueen in good faith and the money paid in, on account 
of the::e leases having b('en exr1enderl by your l10ard on the improvement of the 
lal•e. there is no provision of law that will anthorizP your refunding the same 
or any part thereof to the lessees. 

It m:1y he that a'> a matter of right refnnders shoul<l he made in this case, 
but without express provision of law authorizing y011 to do so, you are without 
JlOWCI' to make such refunde1·. The only way in which relief could be given 
would he through the legi~;lature. • Yours Yery truly, 

341. 

TnwTIIY S. Hou.\:>, 
Attorney General. 

POWER OT<' BOARD OF PUBLIC \\'OHKS TO GHANT DA~IAGES TO PROP
ERTY HOLDERS-OVERFLOW OF STATE WATEH FACILITIES-PUR
CHASE OF EASEMENT OR FEE DA.\IAGED BY REPAIR OF CANAL 
LOCKS. 

To r·nmpensatc a rlamagP-rl prope.-ty holder. Tile lioarrl of public 1corJ.:s, 
unrler section 4G2, General Corle, has the po1cer to appropriate easements in 
lanrls subjectecl to a permanent or continuous damage uy reason of the opera
tion, change or CI'Cation of slate 1rr1ter facilities, or if deemecl necessary, sairl 
boanl may purchase such lanrls outright, under section 412, General Code. 

CoLLIIBt.:S, Omo, September 5, 1911. 

Hox . .Toux L .\1JLLim, Chief Engineer Public Wo1·J.:s, Columbus, Ohio. 
DLIH Sue-In your communication of September 2, 1911, you ask for my 

opinion upon the following• matter: 

"Lock No. -1 in the Ohio canal is nine miles north of the city of 
:\fassillon. Lock No. 5 of original construction was situated in the 
south 11art of that city. Lock No. 3, becoming dilapidated and weakened 
by age, was rPmoved anrl this levef mergerl into the level immediately 
below where a new lock was hui!t. 

"The new Joel{ thus !milt was made higher than such structures 
usually are built owing to the fact that the two different levels were 
thrown into one. 

"As a result certain adjacent low-lying lands are partially sub
merg-ed along the lower part of the ;o, hove named level next to the new 
lock. 

"The parties conlrolling the said lands have petitioned for damages 
on af'count of the back water that is held, in the manner above stated, 
on this land. 

"Query: Does this <~a~e come under section 455 or 462 of the Gen
eral Code?'' 

Section 455 of the General Corle provides fo1· damage eause<l by a breal{, 
!Pakage or overflow of a canal, etc., anrl is mPant to eover particular cases and 
not cases of continuous injnry, or dama:::-<'s of a eontinuing or permanent nature. 
The situation to which you rf'fer might Yf'ry prorJPrly eome under section 462 
of the General Code, whi<'ll is as follows: 
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"When the board of public works is of the opinion that an overflow 
of a canal, slack water, pool or reservoir under its control, will be of 
frequent orcun·ence, and that injury to property will result thereby, 
it may appropriate an casen!ent in such property to the extent to which 
it deems it liable to overflow or injury." 

I understand from your letter that certain lands are practically submerged 
on account of the building of new locl;s. Yon do not state, but I presume, that 
these lands are practically submerged all the time, and therefore it would be 
quite proper for you to acquire an easement to the extent to which the lands 
are or may be submerged. 

It also seems to me that by building these locl;s and overflowing these lands, 
the board of public worl;s have appropriated the lands already as provided by 
section 8 of the act of 1825 (2:3 0. L., pages 56, 57), and that ·compensation 
conld he mafle to the land owners, as provided in that act, and that the state 
has thus obtained the fee simple title to the lands suhmergecl. 

I wish further to rail your attention to section 412 of the General Code, 
which is as follows: 

"The board of public wo1·l;s shall have the care and control of the 
public works of the state, and shall protect, maintain and keep them in 
repair. It shall have power to remove obstructions therein or thereto, 
and shall mal;e such alterations or amendments thereof, and construct 
such feeders, dikes, reservoirs, dams, locks, O!.' other works, devices or 
improvements as the board may deem proper. It may purchase on 
behalf of the state surh real or personal property, rights or privileges 
as it deems necessary to accomplish such purposes." 

Under this section the board of public worl;.s would have the right to purchase 
the land whicl_I. is submerged. Therefore, you may act either under section 412 
of the General Code, section S of the act of 1825, or under section 462 of the 
General Code, whichever may seem to you to be the most applicable to this 
particular situation. 

Very truly yours, 
TiliiOTHY S. HOGAN, 

Attorney General. 
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342. 

CO:\'SISTE:\'CY OF TWO LEGISLATIVE ACTS PROVIDI:\'G FOR SALE BY 
BOARD OF PCBLIC WORKS OF BER~lE BA:\'K CA:\'AL LA:\'DS, (A) 
GE:\'ERALLY, AXD (B) TO THE XORFOLK RAILWAY CmiPAXY
SPECIAL SALE PER:\IISSIVE, XOT :\IAXDATORY-APPROVAL OF 
SALE BY GOVER:\'OR AND ATTORNEY GEXERAL. 

Two legislatit:e acts zccre passed on the same day, oue (102 0. L. 293) gzvzng 
a gene1 al right to the boanl of publi<: 1corks to sell certain rlesignated lands and 
the other (102 0. L. 305) prot:irlinu for a sale of the same lanrls to the Xor{olk, 
and Western Railtcay Co,nz,any. 

Helrl: The ar:t prot:irlinu for the sale, generally, being passed later in the 
rlay than the ar-t p,·ocitlin[l for fltc .~periol sale, a11rl prot·ision being made in the 
first act for the approral of the um·ernor anrL the attorney general as a con· 
clition precedent to the spcr:iul sale, that tile act with reference to the spec-ial 
sale, 11;as a pcn,zissice rather than a mandatory provision, made necessary by 
reason of an existing rloul!f as to the right of t11e boanL to sell the lands ~n1 

question (benne banl•s of a canal) to a railu;ay company. 
1'lwugh the boanl ltas the riullt, therefore, to sell the latl!l as it sees {it, it 

i.s recommentlcrl that in conjnnrtirm with the governor anrL attorney general, 
the feasibilifl} of the special sale /Je carefully considered before resorting to the 
general sale. 

CoLt:~tnt:s, Onro, September 5, 1911. 

State Board of Public ·works, Coltonbus, Ohio. 
G~e:-oTLE~IK'I':-I beg to acknowiE>dge receipt of a letter under date of August 

24th from M. E. E. Booton, engineer of the canal land departmE>nt, in which he 
submits for my opinion thereon the following quest! on: 

"~lust the board of public worl>:s sell the real property described in 
the act [uun!l iu 102 0. L. ;105, as provided in said act; or may the 
board of public works and the chief engineer of public works proceed 
under authority of the act found in 102 0. L. 29a, to sell this land 
which is a part of the land authorized to be soli! by the latter act?" 

The first. of the two ads referred to hy you provides in part as follows:· 

"Section 1. ·:: ''· The state board of public works by and with 
the approval of the ~ovE>rnor and atlorn<"y general, be and it is hereby 
empowered to SE>ll at priYate sale to Norfoll; & Western Railway Com· 
parry, its snrPeP~ors an!l as~ir,n~. the following real estate, to wit: 

"Situated in Piekaway county, Ohio, commeneing at a point in the 
east water line of the Ohio and Erie canal, "' "' "' containing four 
and two-tenths ( ·~.2) ac-res, more or Jess, comprising what is known aB 
the berme bank of said canal. 

"Section 2. There is hereby reserved to the state of Ohio an ease
ment in said "' '' $ strip fer a herme E>mhankmPnt for the purpose 
of restraining thc waters of the Ohio canal within its proper channel, 
but for no other purpose. 

"Section ::. Sairl eonveyanee is to be marle upon the condition that 
said xorfolk & Wf·stern Railway Company pay into the state treasury 
ot thf! <-retlit of ihf' c;r>neral rPvennP fnnrl the snm of five thousand 
dollars (~5,000.) ." 
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follows: 

~~~k~C:· ~ 
"Section 1. * · <• * that porhon of sairl Ohio canal commencing 

at the flume that connects Buckeye Lal'e with sairl Ohio canal at the 
wPst end of said reservoir '' * "' and extending thence southwesterly 
and southerly with the line of said Ohio canal to the junction with the 
Ohio river, near Portsmouth in Scioto county, Ohio, be and the same is 
hereby abandoned tor canal puqJoses. 

* * * * * * * * * 
"Section 3. _.i\s soon as * * * surveys and {Jlats have been com· 

pleted, the <stale board of public works. ami the chief engineer of public 
workf', acting as a :loint IJoar<l., shall proceed to appraise and lease or 
sell, as they may ·deem for the best interests of the state, subject to the 
?..pproval of thr governor and attorney general, said canal lands, except 
as h<'reinafter noterl, in strict conformity with the various provisions 
of the statutes of Ohio relating to the leasing and selling of state canal 
iands, except that * * * the bed anrl banks of said abandoned canal 
prOJJCrty may De included in any lease of such canal lands. 

* * * * * * * * * * * * 
"Section 8. Nothing in this act shall interfere with any leases, 

rights or privileges heretofore granted IJy the state of Ohio ·and in 
force at the date of approval of this act." 

The two acts in question were passed on the same day and approved in the 
0nler in which they are ahove quoted. So that what may be termed the general 
::tct is of the more recent date. 

I do not believe that the ho.1rd of public works is obliged to sell the land in 
qu<;stion under what may be termed ihe special act, to the Norfolk & ·western 
Railway Company. The exact language is that "the board with the approval 
of the governor and attorney general is hereby empowered to sell"' the land in 
question. In form tben, the act is permissive, not mandatory, and the Norfolk 
& Western Railway Company has acquired no right thereunder to compel the 
state board of publi~ worl.:s to sell the land to it. That the act is permissive 
in t::ffect as well as in form is further apparent from a consideration of the fact 
that the power of the hoard of public works, therein provided for, is to be exer
cised with the approval of the governor and attorney general. The approval of 
other. officers is not a pror1er incident to the exercise of mandatory duty. 

I think it is clear, therefore, that the aet of .June 6, 1911, being the special 
act above quoted, vests in the state hoard of public worl;:s, with the approval of 
the governor and attornP.y general, the discret!onary power to sell to the Norfolk 
& Western Railway Compn.ny the land therC'in described. or not to sell at all at 
private sale. 

I have reached this conclusion in spite of the reservation made in section 2 
and the express disposition of funds made in section :l of the first act. Although 
the general assembly has in these two sections dealt expressly with the subject 
matter of the whole act, yet thf' sections thcmselvrs must be construed as con
tingent upon the determination of the board of puhlic worl{S with the approval 
of the governor and attnrney grneral to sell the lanrl to the Norfoll{ & Western 
Railway Company. 

The reference in section three of the second ar:t, wherein said section speaks 
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ot the various provision~ of the statutrs of Ohio relatin~ to the leasing and 
sPlling of state canal lands, is to section~ 21S·2~1 to 218-2:n of the Revised 
Statutes, for whiC'h sec-tions therP are no eorresponding BPctions of the General 
CoclP, the subjeC't mattFcr of the \Vhole sPc·tion having been reserved for the 
apvendix. (See G~·neral Tuhle, v::>lt·me :l, Ge-neral Code, vage v.) These sections 
provide in part as follow~: 

'"Section 218-2~:i. 0 each and every tract of land, and any 
part of the berme hank of any canal '' * '' which said commission 
shall find to Le l he prcpf'rty ot the state of Ohio, the use of which, in 
the opinion of sail! eommission, tht' board of public works and the chief 
engineer of the public works, if leased, would not materially injure or 
interfere with the maintenanee ami navigation of any of the canals of 
this state, shall be valved by ~aid commission (now the board of public 
work,;) at its true value in money, and '-' '· * may be leased for any 
]111rpose or purposes otiH'r than for railrofl.ds operated by steam, but 
sairl commission, ti'e board of public worl;s and the chief engineer of 
the public works shall have power to make leases, * * "' for the 
necessary use, for railroad pnrposes, of any part of the berme banl;:s 
of tl1e canal ''' * '' for a distance not exC'Peding two miles. * " " 

'"Section 218-231. Any land or lancls bPlonging to the state of Ohio, 
near or remote from the lin<' of any canal in this state, that cannot be 
leased so as to allow six per cent. on the valuation thereof, "' " * 
may be sold * * '' at not less than three-fourths of such valuation, 
upon such terms of pavmPnt a<; may be fixed by the commissioners of 
the sinldng fund, and such land shall be offered for sale at public 
vendue, at the court house in the county where the same is situated, 
after at least thirty da~'s' notice '' * *; prov~dPd * * * that 
such Janel or lancls shall not be sold or offPred for sale. unless the saicl 
commission, board of pul1li<' works and the· chief engineer of the board 
of public worl's shall have, bv a majority votf· in joint session, 
determined that suC'h land or lands are not nceessary or required for 
the use, maintenance or operation of. any of the canals of the state." 

By reading these statutory provisions in connection with those of the more 
general act, above quoted, l think it will clearly apepar that the board of public 
worl<s and the chief engineer of thP publiC' works, ::wting jointly, have power under 
the latter to <>ell the lancl in question to a raib•ay company. The only question 
whieh is presented by the aho\'e statutory proviBions is as to whether or not 
thp board of public works and the cohit>f engineer of the board of public works 
have power to·sell to a railway company any part of the hPrme bank of a canal, 
f"XC'eeding two miles in len;rth. SuC'h a strip r·onld not under section 218-225, 
aboVl• quoted, be leaHed to a raifu·a11 Uhll)Jany. In my judgment, however, the 
limitation of that scc·tion is not appliC'able to section 21R-231; and if any portion 
of the berme hank of the !'anal is not necessary for navigation purpo~es the 
same may he sold to a railway compa'ly, although the strip so sold may exceed 
two miles in length. The u-eneral art auO\'e quotP.cl abandons the portion of the 
Ohio C'anal which inelnrlrs all land uncler consideration for eanal purposes, and 
the chief cnginepr ancl the hoard of public works need uot therpfore make the 
determination required by 'lettion 21S-231, that the berme hand is not necessary 
for C'anal purposes. 

For the foregoing reaHons l am of the opinion that thE> board of public 
worl;s ancl the C'l!irf enginPer of thP board of puhlir worhs with the approval of 
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the governor and the attorney general may proceed under what r· have desig
r.ated, for convenience, the general act, above quoted, and under the provisions 
of section 218-231, Revised Statutes, therein incorporated by reference, to sell the 
land described in what I have designated a." the sp<'cial act. 

As .a matter of pradice I beg to advise that it is the duty of the board of 
public works and the governor and attorney general to determine first what 
action, if any, they will take under the act. found in 102 0. L. 105. Only in the 
event that it is determined not to proceed under tbis act will it be the duty of 
the board of public works to have the lanrl describeu therein appraised and 
leased or sold under the second act. Yours very tn1ly, 

B 431. 

TiliiOTllY S. HOGA;>;", 

Attorney General. 

LEASE OF SURPLUS CANAL WATERS-RIGHT TO ABANDON OR LEASE 
CANALS TO CITIES OR OTHERS-EFFECT OF ABANDONMENT OF 
CONTRACTS. 

The state bom·d of 1nLbli.c works is given, 1Jy statute, the power to abandon 
its canals or any part of them and such abandonm-ent will give no right of action 
to lessees ot surplus water rights by reason of the consequent discontinuance 
of their contracts. Therefore, tchen the boaTd grants to a city the right to 
execute a lease of a ~ertain portion of a canal which lease may be entered into 
at any future time, theTe 'is no abandonment of thfl canal until the lease has 
been e.-r.ecuted and pending such execution, the boarc~ may enter into contracts 
for the lease of the s1trplus water rights. 

CoLU)mus, Orno, October 21, 1911. 

Hox. CnAs. ·w. DIEHL, SecTetary, Boarc~ of Public TVorks, Columbus, Ohio. 
D~;AR Snc-Your favor of August 10, 1911, is received in which you ask an 

opinion of this department upon. the following: 

"At the request of the state board of public works, I enclose here
with copy of letter of Walter M. Schoenle, acting city solicitor of the 
city of Cincinnati to l-Ion .. J. H. Sundmaker, director of public service 
of SaJf! city, which letter is self explanatory. 

"The board, on July 11th, 1911, as you will note from the letter, 
granted to the Split Keg Manufacturing Company, of Cincinnati, per
mission to insert into the level of the Miami and Erie canal in said 
city a three-inch pipe, at the usual rate per annum, viz: $106.00. 

''The board would like an opinion as to its authority to grant such 
a permit, since the passage of the act by the recent general assembly, 
turning over to the city of Cincinnati about seven miles in length of said 
canal for boulevard and. other purposes." 

The act granting the city of Cincinnati the right to lease part of the Miami 
and Erie canal for bonlevard pllr]loses is found in 102 Ohio Laws, page 168, and 
provides in part as follows: 

"Section J. Permission shall be given to the city of Cincinnati, 
in the manner hereinafter provided, to enter upon, improve and occupy 
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forever, as a pu!Jiic street or boulevard, and for sewerage, conduit and 
if dP~ired for "<Uhway purposes, all of that part of the :\Iiami and Erie 
canal which extends from, a point three hundred feet north of :\Iitchell 
avPnue to the ea~t side of Broadway in said city, including the width 
thereof, as owned or held b~· the statP, but such permission shall be 
granted subjfct to all nutstanrlina riqhts or r-laillls, if al'.lf, tt:ith 1chieh 
it may co;zjlir-t, and upon the furthPr terms and ~onditions of this act. 

"Section 2. Sueh permis,;ion shall be granted upon the further con
dition that said city, in the uses aforesaid of all or any portion herein 
mentioned of such canal, shall construf't or cause to be constructed 
suitable and sufficient works for a convenient outlet for the discharge 
of the watrr of said eanal, at. a point three hundred feet north of 
:\litchPII avenue, so as not to obstruct the flow of water through the 
remaining part of sud1 canal, nor destroy nor injure the present supply 
of water for mechanic-al or commercial purposes. Such outlet shall be 
construf'ted in ac:f'ordance with plans ann specifications to be drawn or 
approved by the state engineer, allfl the city of Cindnnati shall give bond 
in sueh sum as shall be presr:ribed by the state board of public works, 
to be approvecl !Jy the attorney general for the faithful performance 
of the work. 

"And such permission shall be granted upon the further condition 
ilzat sairl cow•r·il shall ar/opt anrl construct appropriate works for the 
1lllrpose of .~upplying 1rrzter to the le8see users of sairl water along that 
portion of the mnal to lie ullantloned, in order to afl(l for the purpose 

· of enabling the state {ttlly to carry out ancl discharge the obligations 
now restmg U1JOn it /Jy virtue of certain coutracts now subsisting ana in 
force between it anti sairl lessee 1cater users, during the remainrler of 
the terms of sairl contracts. in the same quantity and under the same 
conditions and at the same rate of rental provided for in said contracts, 
ancl proYided further that during the period of construction of a street 
or subway or of appropriate work!'; for the purpose of supplying water to 
the lessee users of said water, as herein provided said city of Cincinnati 
shall cause no cessation or dintinution of the supply of water to the 
said lessee water users to which they are entitled nuder their respective 
contracts or kasPs with the state of Ohio except in so far as such cessa
tion or rtiminution of &uch supply of water may be absolutely necessary. 

"Section :l. Upon the passage of this act the governor shall appoint 
three (:l) arbitrators, none of whom shall be residents of Hamilton 
county, Wh!i shall, ?rhenevl'r the ruuncil of said city rlecided that sur:h 
mnal lie usetl for all tbe purposes mentioned in section one (1) hereof, 
1Jroceerl to a!'l aR provirled in section four· ( 4) of this aC't." 
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SPe!ion four prco;c•ribe!'; the duties of the arbitrators and the rental to be 
paid by Cincinnati. 

Sf'etion :i provides in vart: 

··r'pon approral liiJ resulutioJ> of the council of sairl city of the 
amount of su!'lt Poluation as fi.rctl l,y sur·h IJoarrl of arbitration or a 
majority of them, all'/ tlJJOil the gorernor being satis(iPII that the interests 
of the state are fully protected and that the valuation placed upon such 
property is ade<!u:>te, which fact shall bp enrlorsed upon such lease by the 
governor, he sllall exervtf' and rteliver to the city of Cincinnati a lease 
for ninety-nine yPars, renewal forever, whieh lease shall not be assign· 
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able, of such canal so to be taken by the said city of Cincinnati for the 
uses and purposE's before mentioned, and upon the terms and conditions 
Sllecified in this act;"' 

The remainder of section five has reference to the covenants· of the lease 
and section six prescribes certain rPgulations. 

This act grants to Cincinnati the privilege of le'asing the part of the canal 
therein specified. Jt do£s not state any time in which this privilege must be 
exercised. Section three provides that the arbitrators shall act whenever the 
council of Cincinnati decides that such canal shall be so used. After the valua· 
tion has heen nxerl by llle arbitrators, it must be approved by council of Cin· 
cinnati and by the governor of Ohio before the lease can be formally executed 
and the grant consummated. This lease may be entered into within a year or 
it may be several years before it is finally executed. 

The city of Cincinnati is to pay the state an annual rental for this property. 
This rental will not begin until the lease has been entered into. In the mean 
time sho11Id the state be denied the privilege of granting leases for surplus 
water to !Je taten from this part of the canal? 

The power of the board of public worl's to grant such leases is found in 
section 431, General Code, which provides: 

"The board of public worl's may lease survlus water power on any 
of the public works, under such rules and regulations as it prescribes. 
From time to time it shall ex·amine such leases, adjust and fix the amount 
of rent due and unpaid as it deems jt1st, and cancel existing leases with 
the consent of the lessees, or when they have become forfeited. If rents 
are in arrears for thirty rlays or more. or if the lessee fails to put in 
guages as required by lease, the board may shut off the water until such 
rent is paid or guages are furnished, or cancel the lease." 

The first syllabus in the case of Huhbard vs. Toledo, 21 0. S., 379, is as 
follows: 

"The execution of ihe grant, purf:uant to the act of March 20, 1864, 
' to authorize i.he city of Toledo to enter ancl occupy a part of the Miami 
anfl Erie canal as a pnblic J~ighway and for sewerage and water pur
poses," was an abandonment by the state of that part of her public 
cauals k!lOWn as the Manhattan branch." 

The passage of the act !;ranting permission to the city of Cincinnati to 
lea12e part of the canal is not of itself an abandonment of this part of the canal. 
It is nece12sary that the lease provided for therein shall be excuted before it shall 
constitnte an abandonment. 

The rights of lessees of water upon the abandonment of the canal is set 
forth in the following rlecisions: 

In the case of Hnhbard vs. Toledo. 21 0. S. 379, supra, the fourth syllabus 
reads: 

'"fhe abandonment of her public canals hy the state, creates no 
liability on her part io respond in damages resulting therefrom to 
parties holding leases of 'surplus water,' under the act Jf March 23, 
1840, 'to provide for the !}rotection of the canals of the state of Ohio, 
the regulation of the navi~ation thereof, and the collection of tolls.'" 
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The lease under consideration in the ahove case, and also the statute under 
which it was made, contained a reservation that the state. "may at any time 
resume the privile~e or right to the use of water, or any 110rtion thereof, when· 
ever it was deemerl neeessary." There was no clause or reservation as to the 
abandonment of the canal. 

The fourth syllabus in the case of Vought vs. Columbus, etc., R. R. Co., 58 
0. S. 1~3. reads: 

"Contractf.l made with the boani of public worl;:s or other agents 
of the st.ate, for the use of the water of the canal, terminate with the 
abandonment of the use of the canal by the state and no action will 
lie against the state for danmg:cs resulting from such abandonment." 

On page 161 of the opinion Minshall, J., says: 

''* * * It is certainly settled by the decisions just cited, that a 
eontract m'adn by the state through its board of public worl;:s with an 
individual for the use of the water of any of its canals fur a period of 
yer,rs, terminates with the use of the canal, and that it is under no 
obligation to keep up the canal for such purpose, after the canal has 
herome useless for the purpose of navigation and has been abandoned. 
The agents of the state have no power to make such a wntract in the 
name of the state or to bind it thereby." 

The board of puhlie works is authorized h): section 4:::1, supra, to lease 
surplus water power. And from the decisions above cited the rule is found to 
be, that the ~tate has the right of abandon its c:anals and that the rights of all 
lessees of water terminate with such abandonment, even though they are granted 
for a term of years. 

In the letter of V/alter M. S~'hoenle, acting city solicitor, to the director of 
public service of Cincinnati, clirerting him to refuse a permit to the Split Fiber 
Keg Manufacturing Co., to Jay a pipe in Plum <::trePt for connection with the canal, 
he states: 

"It is evident that tbe state hoard of public works can by such 
repeated action prevent the reali7ation of the boulevarJ and subway 
and make it practi~ally irnpossihle for the city to comply with additional 
burdens thus imposed." 

The burdens to which he refers are evidently found in the latter paragraph 
of sertion two of the act in question. This section requires the city to con
struct appropriate works "for the purpose of supplying water to lessee users of 
said water along that portion of the ranrtl to be abandoned, in order and for 
the purpose of enabling- the state fully to carry out and discharge the obliga
tions nmc resting upon it by virtue of certain contracts 1ww subsisting and in 
fon·e between it and said lessee water users, during- the remainder of the terms 
of said contractR." This provisjon has reference to "obligations now resting" 
upon the state by virtue of "contracts now subsisting and in force." The word 
"now" has reference to and is of the date of the approval of said act, to wit: 
:\lay Hi, l!lll. It places no such obligations or burdens upon the city for future 
contracts nor for contracts entered into after· the passage of the act. 

As the state has the right to abandon the !'anal and thereby terminate all 
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leases, it was under no obligation to preserve the rights of water users. How
ever, the legislature has seen fit to presene their rights and has placed this 
burden upon Cincinnati if it accepts the grant. 

There is nothing in the act to show that the power of the board of public 
worliS to lea.ce water has been withdrawn as to this part of tha canal. And I 
am of the opinion that the board still has the power to enter into leases for this 
water. The city of Cincinnati may never execute the lease provided in this 
act. It would be unfair to the state to deny it the privilege of securing rental 
for water during the time it is awaiting the action of the councU of Cincinnati. 

It is my opinion that all leases entered into after May 15, 1911, will termi
nate upon the abandonment of the canal by virtue of this act, without any reserva
tion therefor in such leases. It would be better policy, however, that all such 
l~ases or permits contain a condition that such lease or permit shall terminate 
upon the abandonment of the canal, or upon the execution of the lease to the 
eity of Cincinnati provided for in the act of May Hi, 1911, 102 Ohio Laws, 168. 

438. 

Respectfully, 
Til\lOTHY s. HOGAN, 

Attorney General. 

CONTRACTS FOR PUBLIC IMPROVEMENTS BY STATE NOT WITHIN 
?viECHANIC'S LIEN LAW-MATERIAL MEN AND SUBCONTRACTORS 
HAVE NO RIGHTS AGAINST THI·~ STATI<~. 

Tlle mechanic's lien law lias no application to contracts tor public improve
ments made by the state. 

A fortiori--when the board of public 1cork.~ enters into a contract With a 
contmctor, the board can, ·nnder no consirleration, recognize demands of sub
contractors or material men who have not been paia by the main contractor. 

CoLu:~mus, Oruo, October 25, 1911. 

Hox. W. KIRTLEY, .Tn., Presi£lent Board of Public Works, Columbus, Ohio. 
D~:\R Sm:-Your favor of September 13, J911, is received in which you ask 

an opinion of this department upon the following: 

"During the year 1909, the board of public works entered into a 
contract with T. H. \Vatson & Sons to construct a revetment wall along 
the south embankment of the Lewistown reservoir; said contractor 
purchased <;ertain reinforcing steel of the Bostwick-Braun Co., of Toledo, 
Ohio. This material was nsed in the wall above mentioned, and was 
not paid for. 

"Under date of October 4, 1910, Mr. '1'. R. Wickenden, former 
assistant engineer in charge of the work, called the attention of .Tas. 
R. Marl~er, who was then chief engineer of this department, to several 
unpaid accounts of safd contractors, including that of the Bostwick
Braun Co. 

"The final estimate in· payment for the work was approved by the 
board of public worlis, and a warrant drawl! to Mr. Marker, who on 
Oct. 17, 1910, paid to T. H. Watson & Sons $1,079.91. Mr. Marker paid 
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certain unpaid accounts to which his attention had been called by )Jr. 
Wickenden, but ignored the claim to the Bostwick-Braun Co., which 
company now presents its bill to this department for payment. 

"'I herewith attach the papers and correspondence in the matter, 
and respectfully ask your opinion as to who is responsible for the non
payment of this claim, and to whom the Bostwici,·Braun Co. should look 
for payment." 
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The contract was entered into between the state of Ohio by the board of 
public works and T. H. 'Vatson and Sons. Said T. H. Watson and Sons were to 
"furnish all necessary tools and implements also all necessary material, except 
cement," and were to "furnish aud perform all nect>ssary labor." In order to 
carry out their part of the contract, T. H. Watson and Sons purchased from 
the Bostwick-Braun Co. certain materi'al. There was no contract between the 
state of Ohio and the Bostwick-Braun Co. for this material. The material was 
purchased by T. H. Watson and Sons from said Bostwick-Braun Co., to be used 
in fulfilling their contract with the state. 

The Bostwick-Braun Co. wa.s in the situation of a subcontractor or material 
man to the head contractor, T. H. ·watson and Sons, as defined in section 8324, 
General Code, which section grants the right to such subcontractor or material 
man to take a lien upon tho fund due the head contractor under his contract. 

There is no claim that the Bostwick-Braun Co. did take advantage of this 
statute, and even if they had it would have availed them nothing. The claim 
was merely called to the attention of the agent of the state. Any payment that 
the agent of the state might have made to the subcontractors, material men, or 
laborers of T. H. Watson and Sons from the sums to be paid them under their 
contract with the stale, could have been ma<le only with the consent of said 
T. H. Watson and Sons. 

The right of a subcontractor, material men, or labor of a contractor making 
public improvements for the state of Ohio, to secure a lien upon the fund is 
adversely decided in the case of State ex rei. vs. Morrow, 10 N. P. N. S., 279, the 
third syllabus of which reads: 

"The mechaniC lien law, although general in its nature, and the 
language in the code brQiad enongh to include public improvements of 
the state, does not apply to any public improvement made by the state. 
And any steps taken pursuant to the mechanic lien act to establish a 
lien or ciaim against the funds in the hands of the state set apart for 
any public improvements have no effect in law and afford no ground for 
action either in law or equ.ity against the state." 

This decision was affirmed by the circuit court on October 21, 1910, in the 
following memorandum opinion, set forth in a note to the above report ~f this 
case: 

"We think that the judgment of the lower court should be affirmed 
for the reasons given by Judge Kyle in his opinion, and in addition 
this reason:" 

The additional reason does not cover the question in hand. 
On page 285 of the opinion, Kyle, J., says: 

"* * • • The trustees know no one in the transaction save the 
principal contractor, ~nd under the law it was the duty of them to have 
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~n estimate made to such principal contractor, and having certified such 
estimate to the auditor it was the duty of the auditor to pay the same 
to such principal contractor, there being no proYision for the determina
tion of any other person's rights to such fnnd by them. Hence it is my 
opinion that the state :>f Ohio is not subjePt or bound by the provisions 
of the lien law, and no person can acquire any interest in any money 
by any steps taken under such lien law against any fund in the hands 
of the board of trustees or the auditor of state, and that, therefore, the 
relator is not entitled to a peremptory writ of mandamus, and the writ 
will be qnasherl and the petition dismissed at the costs of the plaintiff." 

In the above case all the steps necessary to secure a subcontractor's lien 
had been taken, and after the filing of such claim, money was paid to the head 
contractor. If no lien of a subcontractor can attach to the funds of a head 
contractor in the hands of the officers of the state by virtue of the mechanic's 
lien law, certainly no lien could attach thereto merely upon presentation of the 
elaim to the agent of the state. The only person !mown to the state in this 
contract was T. H. Watson anrl Sons. 

The contract to furnish material by the BoEtwick-Braun Co. was made with 
T. H. Watson ann Sons, ant! it is to them that the Bostwick-Braun Co. must 
look for payment. The state is not liable to them. 

HO. 

Respectfully, 
TDWTHY S. HoGAN, 

Attorney General. 

RIPARIAN RIGHTS ON LAKE ERIE-NAVIGATION RIGHTS OF STATE 
AND NATIONAL GOVERNMENT-ESTABLISHMENT OF DOCK LINE
RECLAMATION-INTERSTATE COMMERCE. 

'l'he ownership of. submergea lancls of Lake Erie within the bounclaries at 
Ohio is in the state in trust for pttblic interest ancl benefits ancr subject only to 
the right of the Unitr;cl States to regulate interstate commerce. 

The title of the riP.arian owner ·in the shore lancl. extenclB to the line where 
the water usually stanrls when ft·ee from clisturbing causes. 

Riparian rights on navigable rive1·s are property r·ights in Ohio tvhich cannot 
be taken by the state without com-pensation. The riparian rights of property 
holclers on the shore at Lake Erie are also property rights but are subject to 
the right of the national or state government to take tor their 1·espective anthor
·izecl pttblic ttses without compensation as the owner takes his title subject to the 
burclens of navigation. 

As a general rule, the ripar·ian owner has the right to builcl piers, clocks 
or wharves ant tron1 his lancl to the point of navigability but no further. 

When a clock line has been established by the state or national government, 
the point of navigability is thereby established ancl fttrthermore by the weight 
of authority, gives to the riparian otvner, the implieclJ right to reclaim the snb
me~ged lancl behceen the sho1·e ancl the clock line by improving or filling in. 
This right, hov:ever; may be revokecl by the legislature at any time before it 
has been talcen aclvantage of. 

CoLu~mus, Onro, November 1, 1911. 

,'!tate Board of Public Worlcs, Colnmbns, Ohio. 
GE.XTLE~rE.x :-Under date of April 14, 1911, the following communication 

was received by this department from your honorable board: 
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"A communication was received from Col. John :\Iillis, U. S. 
engineer's office, Cleveland, Ohio, stating- that in connection with the 
harbor improvement work o·n Lake Erie within the limits of the state 
of Ohio, the question of ownership of the lake bottom and rights of 
ownership of lands bordering the lake has been one of interest and 
importance and asked what the attitude of the state or the board was 
on the subject 

"On action of :\Ir. States, the communication was referred to the 
attorney general, and the secretary directed to write :.\lr. :\Iillis stating 
that his communication had been referred to the attorney general. 

The communication of Col. .John :\Ii!lis, enclosed states as follows: 

"In ~onne~tion with harbor improvemE>nt work on Lake Erie within 
the limits of the state of Ohio, the question of the ownership of the 
lal;e bottom and rights of owners of lands bordering the lake h"as been 
one ol much interest anrl importance, particularly in case of the harbor 
improvements at Cleveland. The department appears to take the view 
that ownership of submergecl are:1.s in the lake is in the state. 
\Viii yon kindly advise me as early as practicable what ls the attitude 
of the state or of your board on this question. I shall be very glad to 
receive references lo any instances where the state ownership in sub
merged areas under the lake may have been asserted, and to cases 
where such questions may have been clecirled in the courts, or to 
authoritativ-e opinions on the subject. 'We also have similar questions 
affecting the Maumee river at Toleclo, and Sandusky bay at and near 
Sandusl1y. Any advice or assistance you may be able to give relative 
to the present status of these questions from the state's point of view 
01· otherwise will be greatly appreciaterl." 
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Under date of .Tune 27, 1911, this rleparlment rcecived the following com
munication from R. Y. 1\fcCray, city clerl{ of Cleveland, Ohio: 

"I am requested Ly the chairman of the council committee on 
harbors and wharves to ask you for all data that you may have per
taining to the rights of this city, statfl of Ohio or individuals in lake 
front lanrls beyond the low water marl;: and any data as to riparian 
rigMs where dock lines have been establisher! by the United States 
government Of course I refE>r to the south shore of Lake Erie within 
the bounrlaries of this state. In enclose herewith a copy of resolution 
which prompts the writing of this letter and which resolution will 
probably more fully explain just what is wanted." 

Tlte resolution of council referred to provides: 

"Whereas the city of Cleveland is contemplating important harbor 
improvements, involving the expenditure of large sums of money; and, 
whereas, the city, the state and the national government have now 
under consideration questions relating to the ownership of lands 
bordering on Lal{e Erie, and espedally the submerged areas of lands 
in Lake Erie adjacent to the shore line of the city of Cleveland; and, 
whereas, it is important that the Yarious claims as tQ such ownership 
should be ascertained at this time, re::;olved that the committee on 
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harbors and wharves be instructed to confer personally or by mail 
with the proper city, state and national officers, and such other per
sons as the committee may deem best as to the various claims relating 
to the ownership of sucli lands in and adjacent to the harbor of Cleve
land, together with the reasons for such claims, and to report back 
to the city council within one month, all data and information that 
they are able to procure upon this subject." 

These several inquiries ask opinion upon the following: 
First: The ownership of the submerged lands of Lal{e Erie within the 

boundary of Ohio. 
Second: The r:ghts of the owners of land bordering upon the lake. 
Third: The riparian rights where dock lines have been established. 
These quest'ons are so broad and cover such an extensive filed of inquiry 

and such a diversity of property rightR tha.t it will not be possible to treat of 
them fully in this opinion. However, if this opinion does not cover the ques
tions involvNl, other inquiry should be made stating the facts and specifying 
the partieular rights to be determined. 

First, as to the ownership of the submerged lamls of Lakel Erie. 
The supreme court of the United States has decided that the ownership 

of submerged lands in navigable waters is to be determined by the respective 
states. 

In Packer vs. Bird, 137 U. S. 661, the second syllabus reads: 

"Whatever incidents or rights attach to the ownership of property 
conveyed by the United States bordering on navigable streams, will 
be determined by the states in which it is situated, subject to the 
limitation that their rules do not impair the efficacy of the grant, or 
the use and enjoyment of the property by the grantee. 

The ownership of the state and the nature oi its title to submerged land 
is set forth in the case Illinois Centra.! Railroad vs. Illinois, 146 U. S., 387, the 
first and second syllabi of which are as follows: 

"The ownership of and dominion and soverAignty ovet lands covered 
by tirle waters, within the limits of the several states, belong to the 
respective states within which they are found, with the consequent 
right to use or dispose of any portion thereof, when that can be done 
without substantial impairment of the interest of the public in the 
waters, and subject always to the paramount right of congress to con
trol their navigation so far as may be necessary for the regulation of 
commerce with foreign nations and among the states. 

"The same doctrine as to the dominion and sovereignty over and 
ownership of lands under the navigable waters of the great lakes 
applies, which obtains at the common law as to the dominion and 
sovereignty over and ownership of lands under tide waters on the 
borders of the sea, and the lands are held by the same right in the 
one case as in the other and subject to the same trusts and limitations." 

On page 452, Justice Fielrl in delh·cring the opinion of the court says: 

"That the state holds the title to the lands under the navigable 
waters of Lake Michigan, within its limits, in the same manner that. 
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the state holds title to soils under tide waters, by the common law, 
we have already shown, and that title necessarily carries with it 
control over the waters above them whenever the lands are subjected 
to use. But it is a title different in character·from that which the state 
holds in lands intended for sale. It is different from the title which 
the United States held in the public lands which are open to pre-emption 
and sale. It is a title held in trust for the people of the state that 
they may enjoy the navigation of the waters, carry on commerce over 
them, and have liberty of fishing therein freed from the obstruction or 
interference of private parties. The interest of the people in the 
navigation of the waters and in commerce over them may be improved 
in many instances ily the erection of wharves, docks, piers therein, 
for which purpose the state may grant parcels of the submerged lands; 
and, so long as their rlisposition is made for such purpose, no valid 
objection can be made to the grants. It is grants of parcels of land· 
under nn.vigable waters, that may afford founrlation for wharves, piers, 
doclu; and other structures in aid of commerce, and grants of parcels 
which, being occupied, do not substantially impair the public interest 
in the lands and wa~ers remaining, that are chiefly considered and 
sustained in the adjudged cases as a valid exercise of legislative powers 
consistently with the trust to the public upon which such lands are 
held by the state." 

In the case of United States vH. Mission Roclr Co., 189 U. S., 391, Justice 
McKenna on page 404 of the opinion says: 

"* * " And Mr. Justice Gray said, delivering the opmwn of 
the court in Shively vs. Bowlby 'each state has dealt with the lands 
under the tide waters within its borders according to its own views 
of justice and policy, reserving its own control over such lands, or 
granting rights therein to individuals or corporations, whether owners 
of the adjoining uplands or not, as it considered for the best interest of 
the public.' 

"This right is an attribute of the sovereignty of the state, and it 
follows that in the exe,·cise of the right, as said by Mr. Justice Gray, 
the state may 'dispose of its tide lands from any easement of the upland 
proprietor.' " 

The rule of ownership of suhmergetl lands is set forth 9y Pomeroy in his 
work on Water Rights, at section 238, ( Dlack 1893), as follows: 

"It is well settled that the state is the owner in fee of the seashore, 
and of the shores of all Ucla! rivers, estuaTies, inlets and bays within its 
territorial jurisdiction, except in so far as portions of the same may 
have been already granted to prhate owners, and subject to the para
mount right of congress to regulate commerce and navigation.'' 

The rule of ownership of submerged lands in navigable streams is 
established in the case of Gavit vs. Chambers, G Ohio 496, the syllabus of 
which reads: 

"In Ohio, owners of lands situate on the hanks of navigable streams 

31-A. G. 
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running through the state, are also owners of the beds of the rivers 
to the middle of the stream, as at common law." 

That this rule of ownership is not applieable to Lake Erie in Ohio is 
established by the case of Sloan vs. Biemiller 34 0. S., 492, the first and fourth 
syllabi of whieh read as follows: 

"The rule of the English common law that the owners of land 
situate on the banks of non-tidal streams, though navigable in fact, 
are owners of the bed:o of the rivers to the middle of the stream, is 
·not applicable to the owners of lands bounding on Lake Erie and 
Sandusky bay. 

"Where no question arises in regard to the right of a riparian 
owner to build out beyond his strict boundarv line, for the purpose of 
affording such convenient wharves and landing places in aid of com
merce as do not obstruct navigation, the boundary of land, in a con
veyance calling for Lake Erie and Sandusky bay, extends to the line 
at which the water usually stands when free from disturbing causes." 

On page 512, ·white, .T., in delivering the opinion says: 

"We are not called upon in this ca.~e to review the doctrine laid 
down in Cavit vs. Chambers. The question before us is, whether the 
rule there laid down, as applicable to navigable rivers, applies to the 
owners of land bounding on Lake Erie and Sandusky bay. In our 
opinion, it clearly does not. In the Canal Commissioners vs. the People, 
5 Wend. 423, Chancellor Walworth said: 'Our large fresh water lakes 
or inland seas are wholly unprovided for by the law of England. As 
to these there is neither flow of the tide nor thread of the stream; 
and our lor:al law appears to haYe assigned the shores down to ordinary 
low water mark to the riparian owners, and the beds of the lakes, with 
the islands therein, to the public.' And _in Kent's commentaries it is 
laid down that, 'in this country our great navigable lakes are properly 
regarded as pub!ic property, and not susceptible of private property 
any more than the sea.' " 3 Kent's Com 429, note a. 

The above decision is decisive of these propositions: 
a. That the fee of the riparian owner on Lake Erie "extends to the line 

at which the water usually stands when free from disturbing causes." 
b. That the fee to the submerged lands of Lake Erie and its bays from 

the line at which the water usually stands outward to the boundary line of 
the state, is in the state of Ohio. 

The nature of the title of the state of Ohio to the submerged lands of 
Lake Erie, has recently been passed upon in the eommon. pleas court of Cuya
hoga county, in the case of White vs. Cleveland, 21 Lower Decisions' 311 (Ohio 
Law Bulletin of July 31, 1911), the seventh syllabus of whlch case reads as 
follows: 

"The title of the state to land under the water of Lal•e Erie is not 
that of a proprietor, but it is held in trust by it for public purposes 
of navigation and fishery. Riparian ownership embraces all such 
faeilities and instrumentalities as will further navigation and fishery 
purposes, and includes access to navigable water and the right to 
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wharf out to it. The fact that a municipality has used public funds 
for piling, and for tilling in submerged land for park purposes, does 
not defeat the right of nwersionary riparian owners in such lands." 

On page 329, Chapman, J., delivering the opinion says: 

"" " * " Neither the city nor the state had any proprietary 
title in the submerged lands, and therefore neither could fill in front 
of these lands and claim a proprietary right, any more than it could, 
by filling in front of lands of other riparian owners on the lake, 
acquire a proprietary right." .. * * • .. .. 

"Confusion has arisen by reasons of the fact that some of the 
courts have failed to discriminate hf'tween decisions made in r~spect to 
waters in which the Crown held the underlying title as a proprietary 
right, and waters in which the Crown held title to the underlying soil 
in trust for public purposes only. In this country the states have 
succeeded to the right of the Crown under the common law. In those 
casses where the title to the underlying soil has been held to be in 
trust for public purposes of navigation and fishery, the riparian owner 
has generally been "held to have the right of access to navigable waters, 
and the right to wharf out so long as he did not interfere with the 
public right of navigation and fishery. Where title to the underlying 
soil has· been held to be proprietary, the right of access and to wharf 
out has been denietl. I do not R:tY that this rule has always been fol
lowed, but it serves to distingui~h most of the cases." 

483 

This decision limits the rights of the state in the submerged lands to a 
narrower sphere than is clone in a gnmt majority of the cases, and I believe 
it be too restrictive of the rights of the state, especially as to the submerged 
land between the shore line and the harbor line, the point of navigability. It 
makes the rights of the state very little, if any, more than the state possesses 
in its sovereign capacity. 

Th"at the state of Ohio may grant submerged lands to private individuals 
T believe to be established by the case of Hogg vs. Beerman. 41 0. S., 81, the 
first syllabus of which case is as follows: 

"Laud covered by the water of a navigable land lucl{ed bay, or 
harbor, connected with Lake Erie, may be held by private o'.vnership, 
subject to the public rights of navigation and of fishery, provided the 
holder derives his title from an express grant made, or sanctioned, 
by the United States." 

On page 95, Granger. C . .J., delivering the opinion says: 

"Is east harbor capable of private ownership? An absolute 
sovereign, holding both ownership and jurisdiction of land and water, 
may vest in a private grantee such portions of either, as the grantor 
may designate. A sovereign whose powers are limited by constitutional 
provisions may do the like, so far as the grant does not contravene 
any constitutional provision or limitation. So long as navigable waters 
are left free to the public, for unembarrassed passages to and fro, we 
know of no reason why tbe United States, or any state, holding owner-
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ship and jurisdiction of land and water, may not vest in a private 
grantee such a body of land, marsh and water as 'east harbor.' History 
is full of instances of the exercise of such power by governments, and 
instances in which the courts have protected such a grantee against 
intrusion are not rare." 

On page 98, he also says: 

"* * * "' The ;:>rivate grantee of the land cannot do anything 
that will interfere with the channel, or hamper the passage of water· 
craft through it. But he may, without the limits of the channel, erect 
fishing house or such other structures as his means and the depth of 
water will permit: he may convert shallow portions into cranberry 
patches; he may fill up other parts and make solid ground. Although 
such action by him may lessen the water surface available for the 
fishing boats the fisherm'an cannot complain. Such public right to fish 
always yields to any permanent improvement by the owner of the 
land on which the water rests. 

On page 427 of the case of Home for Aged Women vs. Commonwealth, 202 
Mass., 422, Knowlton, C. J., says: 

"The waters and the land under them beyond the line of private 
ownership are held by the state, both as owner of the fee and as the 
repository of sovereign power, with a perfect right of control in the 
interest of the public. The right of the legislature in these particulars 
has been treated as paramount to all private rights, and subject only 
to the power ot the government of thE> United States to act in the 
interest of interstate or foreign commerce. All rights granted to indi· 
viduals by general laws are m"ade subject to this paramount right of 
the legislature to do what is deemed necessary for the Qromotion of 
navigation .. , 

Sections 239 and 240 of Pomeroy on Water Rights, (Black 1893) read in 
part as follows: 

"While the state is thus the proprietor of its sea coast and of the 
areas of tidal rivers anrl bays, it does not follow that \t holds such 
property in quite the same manner as a private person may hold the 
fee simple of an estate in lanrl. 'It bas beef\ very common,' says the 
learned court in Rhode Island, 'to speak of the right of the state in 
the shores as a fee. This is proper only by analogy. To bold that the 
state owns the shores in fee in the same sense in which it owns a 
court house or a prison, or in which the United States owns public 
lands, or a citizen m·ay hold lanrl in fee. would lead to consequences 
which need only to be considered in order to show that such can never 
have been the nature of the right.' The true doctrine is that such 
property of the state 'is a trust for the public, a power to control and 
regulate, to subserve the good of the public, and not a private 
property.' And this view has the support of unimpeachable authority, 
as well as of sound reason. 

"Some few cases are to be found in the books which seem to assert 
an absolute and unqualified right in the state to grant away the tide 
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lands as it may see fit, without reference to the right!' of the public of 
which it is the conservator. Rut thPc;c cases, if their particular facts 
require them to go this far, are inconsistent with the generally accepted 
doctrine stated in the preceding section, that the title of the state to 
such lands is only a trust for the preservation and improvement of 
these public rights. As a necessary consequence of this doctrine it 
follows that the power of dispo!=:al vested in the state is limited to the 
sale or lease of the usufruct of the shore or waters, as by granting 
exclusive rights of fishery or the like, or the sale or grant of definite 
portions of its shore lands, not so great in amount as materially to 
impair the public rights, and made with the special intention that such 
grants shall be used for the builfling of wharves or other structures 
designed to be in aid of the public rights of navigation and commerce." 
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~---;,.,: 

The eighth, ninth and tenth syllabi in case of Shively vs. Bowlby, 152 U. 
S., 1, read:. 
~ :.»-'. r----- -

"The title and rights of riparian or littoral proprietors in the soil 
below high water mark are governed by the laws of the severa_l states, 
subjec~ to the rights granted to the United States by the constitution. 

"The United States while they hold country as a territory, have 
all the powers both of national and of municipal government, and may 
grant for appropriate purposes, titles or rights in the soil below high 
water mark of tide waters. 

"Congress has not undertaken, by general laws, to dispose of 
lands below high water mark of tide waters in a territory; but, unless 
in case of some intern·ational duty or public exigency, has left the ad
ministration and disposition of the sovereign rights in such waters 
and lands to the control of the states, respectively, when admitted into 
the union." 

In the case of Illinois Central Railroad vs. Illinois, 146 U. S., 387, supra, 
it is determined that congress has the paramount right to control navigation 
in navigable streams and waters, so far as may be neces5ary for the regulation 
of interstate and foreign commerce. 

This right to regulate interstate and foreign commerce may be exercised 
to such an extent as to take away the riparian rights of the owner of the bank 
without compensation for his loss. 

In case of Gibson vs. United States, 269, the syllabus is as follows: 

"Riparian ownership on navigable waters is subject to the obliga
tion to suffer the consequences of an improvement of the navigation, 
under an act of congress, passed in the exercise of the dominant right 
of the government in that regard; and damages resulting from the 
prosecution of snch an improvement. cannot be recovered in the court 
of claims." 

In Scranton vs. Wheeler, 179 U. S., 141, the supreme court of the United 
States held: 

"The prohibition in the constitution of the United States of the 
taking of private propertr for public use without just compensation 
has no application to the case of an owner of land bordering on a 
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public navigable river whose access from his land to navigability is 
permanently lost by reason of the construction, under authority of 
congress, of a pier resting on submerged lands away from, but in front 
of his upland, and which pier was erected by the United States, not 
with any intent to impair the right of riparian owners but for the 
purpose only of improving the navigation of such river. (} 

"It was not intended, by that provision in the constitution, that the 
paramount authority of congress to improve the navigation of the 
public waters of the United StateB should be crippled by compelling 
the government to make compensation for an injury to a riparian 
owner's right of access to navigability that might incidentally result 
from an improvement ordered by congress." 

On page 163, Justice Harlan, delivering the opinion of the court, says: 

"Whatever the nature of the interest or a ripari'an owner in ~he 
submerged lands in front of his upland bordering on a P''blic navigable 
water, his title is uot as full and complete as his title to fast land 
which ~as no direct connection with the navigation of such water. It 
is a qu'alified title, a hare technical title, not at his absolute disposal, 
as is his upland, but to he held at all times subordinate to such use 
of the submerged lands and of the waters flowing over them as may 
be consistent with or. demanne<l. by the public right of navigation." 

The same principle has bP"en applied in Ohio by the superior and common 
pfeas courts of Hamilton county. 

In case of Covington Harbor Co. vs. Phoenix Bridge Co., 23 Bull, 34, the 
syllabus reads: 

"Plaintiff's harbor for anchoring coal boats upon the Ohio river on 
the Kentucky side was injured by the change in the currents and flow 
of the stream caused by the V·shaped breakwater placed some distance 
above the harbor in the stream to proteet false work used in the con
struction of a raflway bridge from Covington to Cincinnati. The bridge 
was authorized by act of congress, and was built as therein directed in 
accordance with plans . approved by the secretary of war. The break
water and the false work were necessary in completing the bridge. 
Held, That the loss sustained by plaintiffs, was a remote or con
sequential damage arising from the exercise of the piaramount right of 
congress to regulate navigation, and was therefore damnum absque 
injuria." 

The syllabi in case of Winifrede Coal Co. vs. Central Railway and Bridge 
Co., 24 Bull. 173, are as follows: 

"The right of access to navigable water of a riparian proprietor 
on the Ohio river is subordinate to the power of congress over subjects 
of interstate commerce. 

"Congressional authority to erect a bridge between Kentucky and 
Ohio is an exercise of power over interstate commerce. 

"Hence, a riparian proprietor on the Ohio river cannot enjoin the 
erection of a pier for such bridge opposite his front but below low 
water mark authorized by congress and the two states." 



.\~'"XC.\L REPORT OF THE .\TTORXEY GEXER.U". 487 

In :\lassachusetts it has been held that the state bas the right, in the 
exercise of its powers to regulate and improve navigation, to diminish or take 
away the rights of the riparian owner without compensation therefor. 

In the case of Home for Aged Women vs. Commonwealth, 202 :Mass., 422, 
the first and second syllabi, read: 

"The right of a riparian owner upon navigable tide waters of direct 
access from his land to navigable waters, which is a special and 
peculiar right different from the public right of pass!!ge over the water, 
is subject ro the right of the commonwealth for the public good, to 
take and fill the land lying below low water mark between his land 
and the tidewater, so as to cut off direct access from his land to the 
navigable water. 

"The change in the Charles river authorized by St. 1903, c. 465, 
as amended by St. 1906, c. 402, was for the improvement <:~f navigation 
as well as for other useful purposes and the fact that this was one 
of the purposes of the legislature was enough to warrant the legislation 
and the action under it even if such a change in the river could not have 
been authorized for the other useful purposes alone without providing 
compensation for riparian proprietors." 

On page 429 of the opinion, Knowlton, C. J., says: 

"In a sense there is a valuable right of access to the waterway 
or to the street, so long as the waterway or street is there. But it 
does not follow that the abutter on the waterway can insist that the 
government shall make no change in the waterway on its own land, 
in the interest of more conveniPnt and valuable navigation, which 
shall leave him with a less convenient passageway to the channel, or 
perhaps with no passageway at all. The govemment has this para
mount right to do what is necessary for the public good, in promoting 
better navigation. The benefits enjoyed by the abutting land owner 
are held subject to the possibility of diminution or less by the exercise 
of this right." 

The right of the state to establish dock lines is set forth in 29 Cyc., page 
302, as follows: 

"The state has the power by legislation to prescribe the lines in a 
harbor beyond which pi<'rs, rlocl;s, wharves. and otht•"t structures
other than those erected under the authority of the general govern
ment-cannot be built by rip'arian owners in the waters of the harbor 
which are navigable in fact." 

The same is set forth in Pomeroy on Water Rights (Black 1893), at section 
251, as follows: 

"It is undoubtedly within the power of the state legislature to 
prescribe the lines in its harbors, beyond which wharves, piers, docks, 
and other structures (other than those erected under express or im
plied authority of the general government) may not be built by 
rip.uian owners in the n~>vigable waters of such harbors." 
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From these authorities the following conclusions can be drawn: 
The state of Ohio is the owner in fee of the submerged lands of Lake Erie, 

subject to the para mount right of congress to improve navigation in the 
exercise of its power to regulate interstate and foreign commerce. 

The title of the state to the sul.merged lands is not an absolute fee, but it 
holds the titie in trust for public navigation, fishing and other public uses. 

The riparian rights of the owners of land to the shore line can be diminished 
or entirely taken away without compensation therefor, by congress in the 
exercise of its power to regulate navigation between the states and with foreign 
nations. 

The ;;tate also has the right. to take away or diminish the rights of the 
riparian owner without compensation therefor in the exercise of its power to 
regulate and improve navigation. 

'fhe riparian rights of the owners of banks of navigable waters are to be 
determined by the state in which such land is situated. 

The state may grant or lease the submerged lands for purposes of im
proving and promoting navigation. 

Whether the state can grant the submerged lands for private purposes or 
for public purposes other than navigation is not here determined as no such 
question appears to be involved. 

In the exercise of its paramount right to regulate interstate and foreign 
commerce the United States may establish dock lines and improve harbors in 
such manner as it sees fit. 

The state may also establish docl< and harbor lines, improve harbors and 
regulate whar~es and piers, subject to the paramount right of congress. 

RIPAUIAN RIGHTS. 

The next inquiry is as to the rights of the riparian owners. 
This subject may include any one of the following, with many divergent rights 

under each fUbdivision: Use of water: access to the water; use of shore' and 
banks; reclamation and improvement of submerged lands; wharves, piers and 
docks; accretion, etc. 

The riparian 1ights on navigable streams have been held by the supreme 
court of Ohio, to be property rights which cannot be taken or materially 
lnterfPred with without compensation. 

In case of Mansfield vs. Balliett, 6fi D. S., 451, the first an[\ second syllabi 
read: 

"Riparian rights are property within the purview of section 19 of 
the bill of rights, of which the owner cannot be deprived without just 
compensation, though taken for, or subjected to a public use. 

"Any actual anu material interference with such tights, which 
causes special and o:ubstantial injury to the owner, is a taking of his 
property." 

In case of 'White vs. Cleveland, 21 Low. Dec. 311, supra, Chapman, J., on 
page 331, says: 

"Even if the right of access of a. riparian owner is not such 
property right as to require compensation if taken by the United States 
or the state, in furtherance of the paramount right of navigation as 
held in Scranton vs. Wheeler, 179 U. S. 141, the state or the United 
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States are the only agencies that can rightfully deprive the owner of 
such right, and -then only in furtherance of the public right of naviga
tion and commerce.'1 
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• The extreme right of a state to submerged lands is set forth in Stevens vs. 
Paterson, etc., 34 N. J. L. 532, as follows: 

"The state is the absolute owner of the land in all navigable waters 
within its territorial limits, and such land can be granted to any one, 
either public or private, without making compensation to the owner of 
the shore." 

Even in this case the right of reclamation is recognized in the second 
syllabus, which is as follows: 

"By the local custom of this state, the shore owner can reclaim the 
land between high and low water marks, but such privilege is a mere 
license, which/ the legislature may revolte at any time before execution." 

The absolute fee of the state is recognized in Hoboken vs. Pennsylvania 
Railroad Co., 124 U. S. 656, the third syllabus of which case reads. 

"By the laws of New .Jersey lands below high water mark on 
navigable waters are the absolute property of the state, subject only 
to the power conferred upon congress to regulate foreign commerce 
and commerce among the states, and they may be granted by the state, 
either to the riparian ])roprietor, or to a stranger, as the state sees fit." 

In Ohio the riparian rights on navigable rivers are property rights, which 
cannot be taken without compensation. The same rule will no doubt extend 
to the riparian rights on Lake Erie, but subject to the right of the United 
States and the state of Ohio to take those rights in the improvement of naviga
tion, as the riparian owner takes his title subjecr to the burden of navigation. 

As there is no specific inquiry concerning any particular riparian right, it 
will be possible to set forth only a few of them. 

It is a general rule that the riparian owner has the right to build piers, 
docks or wharves out from his land to the point of navigability, but no further. 
Where dock lines have been established by the United States or by the state, 
that determines the point of navigability. 

This principle is established in the case of Dutton vs. Strong, 1 Black 
( 66 U. S.) 23, the syllabus of which reads: 

"Riparian proprietors have a right to erect bridge piers and landing 
places on the shores of navigable rivers, Jakes, bays and arms of the 
sea, if they conform to the regulations of the state and do not obstruct 
the paramount right. of navigation. 

"The right to make such erections terminates at the point of 
navigability." 

This right to build docks and wharves attaches to land owned by private 
individuals and corporations as weli as to land owned by municipal corpora
tions. In fact riparian rights to attach to the owners of the bank whoever such 
owners might be. 
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'!'be establishment of dock Jines does not materially alter the rights of a 
riparian owner. The purpose of dock lines is to establish the point of naviga
bility and to prohibit the building of obstructions beyond that line. 

The establishment of dock or harbor Jines also fixes the point to which 
submerged lands may be reclaimed if that right is inherent to the title of the 
shore owner. 

The only other question which shall be considered in this opinion is the 
right of a riparian owner 1.o fill up and reclaim submerged lands from his 
boundary to the dock line or point of navigability, or any part thereof. 

The right to fill up land by the owner of the fee is stated in Hogg vs. 
Beerman, 41 0. S. 81, supra, by Granger, C. J., on page 98, as follows: 

"The private grantee of the land. cannot do anything that will 
interfere with the ch'annel, or hamper the passage of watercraft through 
it. But he may, without the limits of the channel, erect fishing houses 
or such other structures as his means and the depth of water ·wm 
permit; he may convert shallow portions into cranberry patches; he 
may fill up other parts and make solid ground. Although such action 
by him may lessen the water surface avail'able for the fishing boats, 
the fisherman cannot complain. Such public right to fish always yields 
to any permanent improvement by the owner of the land on which the 

·water rests." 

In this case the fee to the submerged lands in question was in tbe riparian 
owner by grant. In Lake Erie the fee is in the state. The riparian owner 
cannot interfere with the channel; that must be free to navigation. So on 
Lake Erie no interference can be made outside the dock lines. As inside the 
dock lines there is no navigability, except for small watercraft, the filling up 
·of such lands would not interfere with navigation. It would,' however, lessen 
the available fishing space, but it is seen that this right to fish must yield to 
permanent improvements. 

The· right of reclamation of submerged lands is set forth in 29 Cyc., page 
339, as follows: 

"In many of the states, by statute or custom, the private owner of 
·lands to high water marl,s h,as the privilege of reclaiming the lands 
of thE' state lying under water in front of his land up to the line of 
navigability. The establishment by legislative authority of a harbor 
or dock line in navigable waters is an implied grant to the owners of 
the adjacent upland of the right to build! on or fill up the land under 
water up to such line. 'fhe right to reclaim has been held a mere 
franchise, or license, which may be revoked by the legislature at any 
time before such reclamation actually takes place; but when the license 
is executed, it becomes irrevocable. In some states, however, the right 
of a riparian owner is a vested property right which cannot be taken 
away even by the state for a !JUblic use without compensation." 

Pomeroy on Water Rights (Hlac]{ 1893) at page 511. of section 240, says: 

"It is also held that the title to the shore will not pass by implica
tion. That is, a grant by the state of the upland will not carry the 
adjacent tide land without express words. But it seems that title to 
title lands may be acquired by the littoral owner making improvements 
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upon them or reclaiming them, uniler an implied license from the 
state, or by force of a local custom, and pP.rhaps also by disclaimer 
by the paramount owner ani! the recognition of title in the claimant." 

In A born vs. Smith, 12 R. I., 370, the fifth syllabus reads: 

"The establishment of a harbor line does not itself divert the title 
of the state in the tide flowed land; it, however, permits the riparian 
owner to take and occupy it by filling. This pP.rmission accrues to the 
ownership of the upland, however such ownership has been gained." 
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In the case of Bailey, Trustee vs. Burger, 11 R. I. 330, the syllabi are as 
follows: 

"Land bordering on tide waters was platted into house lots, some of 
which extended below low water marl,, all the lots being defined shore
ward by a fixed line, outside of which no lots were platted. Con· 
veyance of these lots was made, and subsequently a harbor line was 
fixed by the state, running in front of the lots: 

"Held, on a trustee's bill for instruction: 
"a. That the fee of the soil below high water mark was in the 

state. 
"b. That the establishment of a harbor line was permission given 

by the state to fill out to it. 
"c. That the grantee of a lot touching tide water who fills out to 

the harbor line, holds the filled land not under his grantor, but directly 
from the state." 

In Miller vs. Mendenhall, 43 Minn. 95, it is held: 

"The riparian owner i'l entitled to fill and make improvements in 
the shallow waters in front of his land to the line of navigability, and 
such improvements in air! of navigation are recognized as a public as 
well as private benefit. These rights pertain t.o the use and occupancy 
of the soil below low water mark and are valuable property rights, 
and the exercise thereof, though subject to state regulation, can only 
be interfered with by the state for public purposes. 

"The establishment of a dock or harbor line in pursuance of legis
lative authority, is to be considered as giving to -the owners of the 
upland the privilege of filling and building out to such line." 

In case of Lockwood vs. New York, P.t~ .• Railroad, 137 Conn. 387, the syllabi 
read: 

"In this state the owners of land botmded on a harbor own only 
to high water mark, and wha.tever rights such owners have of reclaim
ing the shore are mere franchises. 

"When, however, such reclamations are made, the reclaimed 
portions in general become integral parts of the owner's adjoining 
lands." 

While authorities and text writers do not agree upon the right of the 
riparian owner to reclaim the submerged lands, the weight of authority is 
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that the riparian owner has- a right to fill in and reclaim the submerged lands, 
so long as he does not interfere with the rights of the public to use the waters 
for navigation; that this right is a license or franchise, revocable at the will 
of the legislature, but when the license has been exercised by filling in the right 
is irrevocable. 

The title to the made or reclaimed !'and attaches to the owner of the 
uplands. 

In many states this is a subject of legislative control and the rights of 
the riparian owners are governed by statute. 

Respectfully, 
TIMOTHY S. HOGAN, 

.Attorney General. 
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(To the Dairy and Food Commission) 
172. 

COLORING OF 'fEA-:\liSBRANDING-ADULTERATION. 

ThP. determination of whether or not the artificial coloring of tea would be 
an adulteration under section 5778, General Code, hangs on the question of fact 
whether or not such colonna effects a concealment of damage or inferiority, 
or gives a false impression as to the quality or adds a substance or ingredient 
which is poisonous .or injurious to health. 

CoLu:lmvs, OHIO, March 9, 1911. 

Hox. S. E. STRODE, Dairy and Food Commissioner, Ool!~1nbus, Ohio. 
DEAR Sm:-Your letter of Febmary 25, 1911., received, in which you request 

my opinion as follows: 

"I would like to have an opinion from you whether Of' not artificial 
coloring of tea would be considered misbranding of foods under section 
5778 of the Ohio Statutes." 

Section 5778 of the General Code provides: 

"Food, drink, confectionery or condiments are adulterated within 
the meaning of this chapter (1.) if any substance or substances have 
been mixed with it, so as to lower or depreciate or injuriously affect 
its quality, strength or purity: (2) if any inferior or cheaper substance 
or substances have been substituted wholly, or in part, l:or it; (3) if 
any valuable or necessary constituent or ingredient has been wholly, 
or in part, abstracted from it; (4) if it is an imitation of, or is sold 
under the n·ame of another article; (I') if it consists wholly, or in part, 
of a diseased, decomposed, putrid, infected, tainted or rotten animal 
or vegetable substance or article, whether manufactured or not or, in 
the case of milk, if it is the product of a diseased animal; (6) if it Is 
colored, coated, polished or powdered, whereby damage or inferiority 
is concealed, if by any means it is made to appear better or of greater 
value than it really is; (7) if it contains any added substance or 
ingredient which is poisonous or injurious to hPalth; (8) If, when sold 
under or by a name recognized in the eighth decennial revision of the 
United States pharmacopreia, or the third erlit.ion of the National 
Formulary, it differs from the standard of strength, quality or purity 
laid down therein; (9) if, when sold under or by a name not recognized 
in the eighth decennial revision of the United States pharmacopreia, 
or the third edition of the National Formulary, but is found in some 
other pharmacopreia, or other Rtandard work on materia medica, it 
differs materially from the standard of strength, quality or purity laid 
down in such work; (10) if the strength, quality or purity falls below 
the professed standard under which it is sold; (11) if it contains any 
methyl or wood alcohol." 

The section just quoted refers to adulteration instead of misbranding of 
foods, and I presume that you desire to !mow whether or not artificial coloring 
of tea would be considered an "adulteration" within the meaning of chapter 1, 
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title II, of the police regulations, instead of "misbranding" of foods under said 
chapter. 

In answering your question as to whether artificial coloring of tea would 
be considered an adulteration within the meaning of section 5778, I would say 
it would come .under clauses ~ix and seven of said section which are as follows: 

"(6) if it is colored, coated, polished or powdered, whereby 
damage or inferiority is concealed, or if by any means it is made to 
appear better ·or of greater value than it really is; 

"(7) if it contains any added substance or ingredient which is 
poisonous or injurious to health;" 

If the tea is colored, coaten, polished or pownered for the purpose of 
covering damage or inferiority, or for the purpose of making it appear better 
or of greater value than it really is, or if the coloring matter is poisonous or 
injurious to health, then, under section 5778 it would be considered adulterated. 

To determine whether artificial coloring of tea would come under this 
section is a question of facts for you to decide under the law as set forth in 
clauses six and seven of section 5778. 

173. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

DAIRY AND "FOOD COMMISSlON-TRAVELING EXPENSES OF IN
SPECTORS AS WITNESSES IN JUSTICE OF PEACE CASES. 

For traveling expenses incurred oy inspectors acting as witnesses in cases 
prosecuted by the dairy_ and fon.cl commission before justices of the peace, the 
commission may make allowances 1mcler sections 375 and 379, General Code. 

CoLulmus, OHIO, March 9, 1911. 

Hox. S. E. STRODE, Dairy and Foocl Commissioner, Columbus, Ohio. 
DEAR Sm:--I beg to acknowledge receipt of your letter of February 25th, 

in which you inquire as follows: 

"There are quite a number of cases pending in the courts through
out. the state, based upon samples taken by inspectors under the 
administration of l\Ir. Dunlap• and these inspectors are, of course,. 
needed as witn~ses. 

"When the cases come on for trial, as it involves considerable 
traveling expenses the question has been raised whether this depart
ment can pay the inspectors on the basis of their former work while 
with the department. 

"We would be very glad to have a ruling on this question as it is 
one that will recur frequently." 

Section 375 of the General Code provides as -follows: 

"The state dairy and food commissioner shall enforce the laws 
against fraud, adulteration or impurities in food, drinks or drugs, and 
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unlawful labPling within the state. The state commissioner, each 
assistant commissioner and each inspector shall inspect drugs, butter, 
cheese, lard, syrup and other articles of food or drink, made or offered 
for sale in the state. and prosecute or cause to be prosecuted each 
person, firm or corporation r>ngaged in the manufacture or sale of an 
adulterated drug or article of food or drinl{, in violation of law." 

Section 13495, General Code, provides in part as follows: 

"Justices of lhe peace, police judges and mayors may issue subpoenas 
and other process to hring witnesses ]Jefore them. In complaints to 
keep the peace and cases nf misrlemeanor. the subpoena must be served 
within the county," anrl in other caBes, it may be issued to or served 
in any county." , 
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There is no express provision of the General Code authorizing the payment 
of mileage or fees for witnesses, other than' section 13495, and similar sections 
relating to cases in th•) common pleas and probate courts. And there is no 
express statutory authority permitting your department to allow traveling 
expenses and compensation to inspectors formerly employed in the dairy and 
food co-mmissioner's office, who are necessary witnesses for the state, in prosecu
tions for that office. However, section 379 of the General Code provides as 
follows: 

"All charges, acconnts and expenses, authorized by the provtstons 
of this chapter shall be paid by the state on the warrant of the auditor 
of state, upon vou(;hers certified by the state dairy and food com
missioner." 

I am of the opinion that under the authority of section 375 which makes 
it the duty of the dairy and foorl commiHsioner's dPpartment to enforce the 
laws as provided in said section, and section 379 which authorizes the dairy 
and food commissioner to pay all charges, accounts and expenses authorized 
by the provisions of chapter 7, title III, division I of the General Code, that 
the rlairy and food commissionPr has the implied authority to pay the traveling 
expenses and allow mileage, anrl provide compensation for witnesses for the 
state for time necessarily taken in attendance upon trials brought by your 
department; however, if these witnesses live in the county where the affidavit 
is filed they can be compelled to attend by process issued under authority of 
section 13495, General Code. To hold otherwise would retard the administration 
of justice, as these inspectors cannot be compelled to attend by proces!l in these 
cases outside of the county in which they live. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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215. 

DAIRY AND FOOD COMMISSION-JUSTICE'S AND CONSTABLE'S BILL OF 
COSTS-NO LIABILITY OF COMMISSION. 

The da.iry ana food commission is not authorized to pay the justice's ana 
constable's bill for costs where the defendant is convicted) or recognized. 

COLUMBUS, OHIO, April 8, 1911.' 

Hox. S. E. STRODE, Dairy ana Food Commissioner, Columbus, Ohio. 
DE.\R Sm:-I wish to herewith acknowledge receipt of your communication 

of February 27th, and to say in explanation of the d'elay in •answering the 
same that this .department has been very busy with a large volume of inquiries 
similar to yours and this is the first opportunity I have had to give your inquiry 
consideration. Your communication encloses a civil cost bill of a justice of 
the peace in and for Ashtabula township, Ashtabula county, Ohio, and reads 
as follows: 

"The enclosure relates to a prosecution for a violation of the 
turpentine statute. 

"On investigation, I find that it is not the custom of the d'airy and 
food department to pay the fees in the justice's court, in these prosecu· 
tions. As this is the first bill that '!">as been rendered to the department, 
we desire to get the opinion of the attorney general as to whether this 
department should pay the justice's and constable's bills. The depart
ment feels that these costs should follo"' the cases and that we are in 
no case liable for fees such as are indicated by the bill enclosed. 

"We desire to make your opinion in· this case a precedent for our 
future guidance." 

Section 3016 of the General Code provides as follows: 

"In felonies, when the defendant is convicted the costs of the 
justice of the peace, police judge, or justice, mayor, marshal, chief of 
police, constable and witnesses, shall be paid from the county treasury 
and inserted in the judgment of conviction, so that such costs may be 
paid to the county from the state treasury. In all cases, when recog
nizanees are talien, forfeited and collected and no conviction is had, 
such costs shall be paid from the county treasury." 

Section 3017 of the General Code provides as follows: 

"In no other case wl1atever shall any cost be paid from the state 
or county treasury to a justice of the peace, police judge or justice, 
mayor, marshal, chief of police or constable." 

After a careful examination of the above sections I am of the opinion that 
you are not authorized by the statute to pay the justice's and constable's bills 
for costs. The state, particplarly: in view of the provisions of section 3017, is 
not liable for the payment of such costs. Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 
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D 296. 

SEALERS, STATE, COUNTY, CITY OR VILLAGE-FEES AND SALARY
JURISDICTION-TRAVELING EXPENSES-DUTIE8-BOND-SEALERS' 
CONVENTION. 

The copies of original standarcls. uncler section 7965 for sealers of weights 
ancl measures, m11st be paid tor by the state sealer under sections 7698 and 
76!J9, .General Corle. 

City sealers and county sealers have concurrent jurisdiction in nwnici· 
pulities. 

The county sealer may charge the tees specified in section 2633 of the Gen
eral Code, but must pay the same into the county tee fund. 

A single person may .~erpe in dual capacities of county sealer and city 
sealer and may receive the salary provided for both positions. 

Section 4322 provides alone tor services of city sealers and does not 
authorize the county sealer or his rleputy to perform the services therein 
specified. 

There is no provision requiring a deputy county sealer to give bond. 
When tfiere is no village or city sealer provided for, the deputy sealer can 

ar:t as usual in that territory as county sealer bnt not in the capacity of city or 
village sealer. 

County commissioners may 1·eimburse munty sealers for necessary traveling 
expenses within their counties. The; quc.~tion of whether or not such expenses 
are justifiec~ is one of fact governed by custom and. the exercise of a reason· 
able cliscretion. 

A. convention of sealers is not made necessary by law, nor are traveling 
expenses to and from such, authori~ed by law, and therefore such expenses 
may not be paid out of public funds. 

Counmcs, Oum, July 10, 1911. 

Ho;'(. S. E. STRODE, Dair11 rmrl Food Commissioner, Columbus, Ohio. 
DEAR Sm :-·I h'ave the honor to reply to your communications of June 28th, 

and July 5th and 7th, wherein you request opinions upon the following 
qunstions: 

"1. Who pays for the copies of the original standards required 
to be procured under section 7965? 

"2. Do the city sealer· and the county sealer and his deputy have 
concurrent jurisdiction in municipalities? 

"3. Does section 2623 authorize the county sealer to collect the 
fees therein specifier!, and if so, is he entitled to the fees or must they 
be turned into the county fee fund? Or, does section 2622 as amended 
wipe out the fees provided for in section 2623? 

"4. Is there anything to prevent a mayor from appointing a rleputy 
county sealer as city or village sealer, or a county sealer from appoint
ing a city or village sealer as deputy county sealer? If one person can 
serve in this dual capacity, can thP. county and municipality each con
tribute to his salary? (Sections 2622 and 431S.) 

"5. Does section 4322 authori:;rp the state sealer and his deputies 
and the county sealer and his deputy to perform the service therein 

32-A. G. 
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required, or is the work under that section restricted to the city sealer? 
"6. Is there any provision for rl'quiring a deputy county sealer to 

give bond? If so, to whom? 

"7. If a mayor of a municipality neglects or refuses to appoint a 
city or village sealer can the deputy county sealer exercise jurisdiction 
the same as if he were city or village sealer? 

"8. Can county commissioners pay deputy county sealers their 
necessary traveling expenses within their counties? 

"9. A convention of the state scalers, city sealers, county sealers 
and their deputies, has been called by this rlepartment to be held at 
Cedar Point, July 11th and 12th, for the purpose of instructing the 
local sealers in their duties un1ler the weights and measures laws, and 
to promote uniformity in the work of the sealers throughout: the state. 
The question has been. raised whether the cit:i' can allow the necessary 
traveling and hotel expenses of the city sealers and whether the county 
commissioners can allow the necessary traveling and hotel expenses of 
the county sealers and their deputies, to attend this convention." 

I will answer the questions according to their numerical order as above. 
With respect to your first question, the provisions of law for the payment 

for copies of the original standards of weights and measures required by the 
statute are found in sections 7968 and 7969 of the General Code. Section 7966 
of the General Code provides that copies of said standards for the use of the 
various counties of the state shall be procured by the state sealer, and section 
7969 provides that: 

"The state sealer shall render accounts to the auditor of state of 
all moneys by him paid or liabilities incurred in procuring and deliver
ing copies of thP standards to the counties; and the auditor shall 
audit such accounts and draw his warrants on the state treasurer for 
the amounts"he finds due, which must he paid hy the treasurer out of 
any moneys to the credit of the general revenue fund." 

So it is evident from the section last quoted that the auditor will draw 
his warrants on the state treasurer for such amount as is due the state sealer 
for providing such copies for the counties. It is different with the copies pro
vided for cities and villages, as the state sealer is only required to furnish such 
copies upon application made therefor and payment of the cost of said copies. 
This is apparent from the provisions of section 7968, which are as follows: 

"The state sealer shall furnish like copies of the original standards 
to the sealer of· any city or village upon application therefor, and pay
ment of the cost thereof, by such city or village." 

Replying to your secoud question, the duties of the county sealer and his 
deputy are found in the General Code, chapter 3, division 2 of title 10. Section 
2616 of the General Code provides that: 

"The county se:tler shall Pompare all weights and measures, brought 
to him for that purpose, with the copies of standards in his possession. 
When they are made to conform to the legal standards, the officer com
paring them shall seal and mark such weights and measures." 
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Section 21i22 of the General Corle, ag amenrlPd :\lay :n, 1911, provides as 
follows: 

"Each county SPaler of weights and measures shall appoint by 
writing under his hand and seal, a rleputy who shall compare weights 
and measures wherever the samP. are used or maintained for use within 
his county, or which are brought to the office of the county sealer, for 
that purpose, with the copies of the original standards in the possession 
of the county sealer, who shall receive a salary fixed by the county 
commissioners, to be paid by the county, which salary shall be instead 
of all fees or charges ot!Jerwif.:e allowed by law. Such deputy shall 
also be employed by the county sea.Ier to assist in the prosecution of 
all violations of laws relating to weights and measures." 

So it is seen that the duties of the county auditor, ex-officio county sealer 
of weights and mea.c;ures, as alc;o the duties of his deputy when so appointed 
under amended section 2622, are co-extensive with the county, which would 
include such municipalities as are situated in said county. The statutes 
applicable to the appointment and duties of the city sealer are found in chapter 
7 of subdivision 2, division 5, title 12, sections 4318 to 4322 of the General 
Code, from a reading of which sections it is readily apparent that the sealer 
of weights and measures for the municipality is confined in his duties to the 
municipality of which he has been appointed the sealer of weights and 
measures. While the jurisdiction of the municipal officer is confined to his 
respective municipality, the duties of the county sealer or his deputy are 
co-extensive with the confines of the county and include the municipalities 
therein. I am therefore of the opinion that the city sealer and the county sealer, 
as also his deputy, have concurrent jurisdiction in municipalities. 

With res))ect to your third question, section 2623 of the General Code pro
vides as follows: 

"Each sealer may receive for his services, the following fees: For 
sealing and marking every beam, ten cents; for sealing and .marking 
measures of extension, at the rate of ten cents per yard, not excet>ding 
twenty-five cents for any one measure; for sealing and marking each 
weight, five centg; for sealing anrl marking liquid or dry measures, if 
of one gallon or more, ten cents, and if less than one gallon, five cents; 
and a reasonable compensation for marking such weights and measures, 
so a51 to conform to the standards." 

Section 2622, General Code, before amendment provided as follows: 

"Each county sealer of wP.ights and measures may appoint by 
writing under his head and seal a deputy, who shall compare weights 
and measures brought to the office of the county sealer for that pur
pose, with the copies of the original standards in the possession of the 
county sealer, and who shall receive for the performance of that duty, 
the compensation in each case provider\ by law." 

The amendment of section 2622, supra, provides further duties for the 
deputy, and for the fixing of a salary for said deputy instead of the fees or 
charges otherwise allowed by law. Under the old section the deputy was not 
authorized to compare weights and measureg unless they were brought to the 
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office of the county sealer for that purpose, and under the amended section it 
becomes his duty under the direction of the county sealer to make comparisons 
of weights and measures whenwer tile same are used or maintained for use 
within his county. I do not think that the foos provided for under section 2623, 
General Code, are abolished, but believe that whenever weights and measures 
are brought to the office of the county sealer for comparison, the county sealer 
or his deputy may charge the :ees provided in section 2623, which said fees 
shall be paid into the county fee fund. He of course can make no charge for 
such comparisons as he goes out of the office and makes of his own volition. 

The fourth question presents the proposition as to whether or not a deputy 
county sealer can be appointed city or villagt> sealer, or whether a city or 
village sealer can be appointed deputy county sealer. You are aware of the 
rules laid down by the authorities as to whether or not two offices are com
patible. From an examination of the statutes I can find no provision of law 
prohibiting a person from filling thn two respective positions at the same time, 
and there is no constitutional inhibition. The only_ question would be whether 
or not the duties of the respective offices would so conflict and so interfere 
one with the other as to make a proper discharge of the respective dutit>s 
practically impossible. I am of the opinion that the duties would not be so 
conflicting as to interfere one with the other; in fact, the duties are of a similar 
character and I can see no reason, nor would it be against public policy to have 
the duties of the respective; offices referred to in your question performed by one 
person. 

As to the question of salary, while the county and municipality could not 
contribute to make up the entire amount of salary, the county commissioners 
under the law collcld fix the salary fur the county sealer (Sec. 2622 as amended) 
and the municipality could fix by ordina.nce the salary of such person as 
municipal sealer of weights and measures. (Sec. 4319, G. C.) 

Answering your fifth inquiry, it will be found upon examination of the 
General Code, as stated in a former answer herein, that section 4322, General 
Code, is a part of title 12, referring to municipal corporations, and comes under 
chapter 7, subdivision 2, division 5 of that -title. The chapter refers to the 
appointment, compensation and duties of sealers of weights and measures for 
cities and villages, and I cannot see how the provisions of section 4322 as 
amended can have applif'.-ation to any other sealer of weights and measures 
than the sealer of weights and measures of cities and villages. The work 
referred to in that section, in my opinion, is restricted to the city sealer. Of 
course, it may happen that under the general dnties of the general authority 
conferred upon the county sealer ·and his deputy he might be permitted in his 
comparison of weights and measures to take action along· similar lines as those 
provided for the city sealer, but the additional authority given in the section 
referred to only applies to the municipal officer. 

·with regard to your sixth question, I find no provision of law requiring 
v. deputy county sealer to give bond. 

Answering your seventh question, in the event a mayor of a municipality 
refuses to appoint a city or village sealer, the deputy county sealer having 
jurisdiction co-extensive with his county can perform the duties required of 
him within the confines of said municipality, but he does· not act "the same 
as if he were city or village sealer," nor is he by reason of the fact that there 
is no such officer invested with •any additional powers or functions. His position 
is the same as though the law did not provide for the appointment of any 
such municipal sealer. 

With respect to your eighth question, if by "necessary traveling expenses" 
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is meant any of the pereonal expenses of the officer, then the law is well settled 
that no such allowance can be made. But if in the performance of his duties 
as a county official it became necessary to incur an expense, which expense 
would be for the county rather than for himself personally, I am inclined to the 
belief that the county r.ommissioners coulrt reimburse him for such expense. 
It is difficult to Jay down a rule which would be applicable to all cases; every 
particular case would have to be con:;idered individually, and while there is no 
provision of Jaw fixing the exact expense for which reimbursement may be 
made, when ancient custom which has become the Jaw allows reimbursement 
for what is really the expense of the political division. 

In your ninth question you inquire whether it is the right of a city or 
county to allow necessary traveling and hotel expenses to sealers of weights and 
measures or their deputies to attend a convention called by the dairy and food 
commissioner for the purpose of instructing the sealers in their duties. It has 
been repeatedly held and the law is so well settled that there is no need of 
quoting authority that to warrant the payment of expenses to a public official 
two things are necessary; first, the services rendered for which compensation 
or reimbursement is sought, or in the performance of which the expenses have 
been incurred, must be enjoined upon the officer by law; second, there must 
be express warrant for the payment of such expenses out of the public treasury. 
Now, while it is most commendable that the various officers should confer to 
give and receive instructions in their respective duties, as well as to promote 
the uniformity of their work throughout the Rtate, still I can find no authority 
of Jaw for the calling of any conference or convention. In the event that a 
sealer did not care to attend such conference he could not be compelled so to 
flo and the gathering not being provided for by Jaw it is wholly voluntary. 
Likewise, an examination of the statutes reveals no provision, express or implied, 
for the allowing of such expenses. 

I am therefore of the opinion that the respective municipalities and county 
commissioners would not be authorized to make any allowance to the 
respectiv~ sealers for expenses of any kind ·incurred in an attendance upon 
such conference or convention. 

I will reserve the first inquiry in your communication of July 7th for 
separate answer .. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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344. 

INTOXICATING LIQUORS-DOW-AIKEN TAX-SEVERAL PERSONS BUY
ING BEER BY KEG--INCORPORATED SOCIETY'S BEER PICNIC
MEMBERSHIP FEE. 

When several persons go in together, each putting 11p a dollar to buy bee1· 
by the keg, a "trafficking in intoxicating liquors" is consummated and such 
transactions are liable tor the Dow-Aiken tax. 

So too, when an incorporated society holds a picnic, charges a. dollar a 
membership and permits members tor that tee to drink all the beer they desire, 
a liabilUy tor the tax results. 

CoLUMBUS, OHIO, September 5, 1911. 

Hox. S. E. STRODE, Dairy and Z.'ood Commissioner, Columbus, Ohio. 
DEAR SIR: -I beg to acknowledge receipt of your letter of July 8th, 

enclosing a letter from a Mr. Peters of Cincinnati, Ohio, and asking my opinion 
upon the questions he propounds, to wit: 

"1. Many of my friends desire to know the law in regard to the 
Dow or Aiken state law tax.. In case, say one or two dozen persons 
go in together, each puts up ·a dollar, and buy beer by the keg, do 
they require a state liquor license for that day? 

"2. If an incorporated society-say of about thirty· members
holds a picnic and offers to any a membership ticket good for that 
picnic, for say a dollar, then he or she will have the privilege of drink
ing as much beer as they w·ant, passing no money, the society having 
no government license; is a this club required to take out the Dow or 
Aiken liquor tax?" 

Answering your first question I would say the law regarding the Dow or 
Aiken liquor state tax is found in volume two, chapter fifteen of the General 
Code of Ohio. Section 6071 provides as follows: 

"Upon the business ot trafficking in spiritous, vinous, malt or other 
intoxicating liquor there shall he assessed yearly, and p'aid into the 
county treasury, as hereinafter provided, by each person, corporation 
or co-partnership engaged therein, and for each place where such busi
ness is carried on by or for such person, corporation or co-partnership, 
the sum of one thousand dollars." 

Section 6065 provides as follows: 

"The phraSP- 'trafficking in intoxicating liquor' as used in this 
chapter and in the penal statutes of this state, means the buying or 
p~ocuring and selling of intoxicating liquor otherwise than upon a 
prescription issued in good faith by a reputable physician in active 
practice, or for exclusively known mechanical, pharmaceutical or sacra
mental pm:poses. Such phrase does not include the manufacture of 
intoxicating liquor from the raw material, and the sale thereof at the 
manufactory, by the manufacturer thereof in quantities of one gallon or 
more at one time." 
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The question 'Joe~ not state whethf'r thP p:.trties sell or drin1;: the beer. If 
they sell it, either directly or indirectly. they :Jre amenable to the tax, and it 
makes no differnce how many furnish the capital with which to buy it; but 
if they drink it, they are not trafficking in intoxicating liquor and, therefore, 
are not liable to the Aiken tax. 

Replying to your s~ond inquiry it strikes me the procedure outlined is a 
very feeble way to attempt to circumvent the law and to seek to make it appear 
that the beer is not sold nirectly. Our courts have repeatedly declared in the 
language of almost every Pnactment on the subject that the object of all tax 
laws on the businf'SS of trafficking in intoxicating liquors was and is to provide 
against the evils resulting therefrom. 

In the case of Ratterman vs. Univer~ity Cluh, 3 C. C. 18, it was held that 
the furnishing of wines and other liquors by a f:Ocial club to its members, if 
th('y paid for the same: when received, such sums as were necessary to defray 
their cost, is a sale to such member~ and renders it liable to a tax under the 
Dow law. 

I am unable to sE>e any material differE>nce hPtwePn a person receiving pay
ment in advance for a dollar ticket entitling the holrler to "as much beer as he 
wants," and a person receiving- p:'tymPnt on delivPry from a person nrinldng as 
much as his capacity and pocketbook can stand; the person furnishing the beer 
in either instance is :>elling it and is engaging in the business of trafficking in 
intoxicating liquors and is liaiJie for the payment of the Dow-Aiken tax. 

D 394. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

DAIRY AND FOOD cm.nnSSION-TRAVELING EXPENSES OF 
INSPECTORS IN HOME CITY. 

The dairy and toorl commission has ample power to allow traveling 
expenses to inspectors; etc., and th!J question of the allowance of such cla.i'ms 
1s {lcncrally one of tact to be determined on common sense principles. Under 
this principle, it is easily possible to allow an inspector, und-er proper circum
stances, such traveling expenses tor meals. car tare. etc., while working in his 
home city. 

COLl:~tBt'H, Onm, September 26, 1911. 

Hox. S. E. STHOUE, Drziry ancl Foorl Commissioner, Columbus, Ohio. 
DE.\R Suc-I beg to arknowledge receipt of your communication of recent 

date wherein you reauest my opinion as follows:. 

"If the report in the newspapers of your opinion on the legality of 
employes of the state in charging for meals in their home cities is 
correct, this department is much interested in your ruling and desires 
to submit to .vou the following, which applies to the work of inspectors 
of this department in their home cities: 

"For· iP.stanee, in ClcYelanrl and Cinrinnati, and no doubt other 
cities in the st;tte, an inspedor in the Jinp of his duty may be worl,ing 
anywhere from fiYe to fifteen miles from his home. Heretofore under 
formor· ~;]ministrations of this dopartmPnt and clown to the present 
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time, it has been the custom to allow inspectors for meals in their 
home towns in such cases as those referred to above, for the reason 
that the expense to the state for car fare and loss of time would be far 
greater than the small amount spent for a noon-day lunch. We would 
be glad to have a prompt rnling from you as to whether this depart
ment should continue or discontinue the custom referred to, as expense 
accounts will have to be passed upon the fifteenth of this month." 

I did make some rulings in relation to the legality of certain state em· 
ployes of the departments of building and loan and public service commission 
tharging for meals in their home towns, and these holdings apply to your 
inspPctors under lil'e conditions. The fact of· the specific appropriation for 
traveling expenses of inspectors in your department, made by the general 
assembly, coupled with the powers given the dairy and food commissioner by 
section 371, General Code, to appoint inspectors and other subordinates, and 
further, the provisions of section 374 authorizing such inspectors, etc., to "be 
allowed such compensation as may be fixed by the commissioners" confer ample 
power on the commissioner to reimburse his inspectors, etc., for all "necessary 
ti·aveling expense" incurred by them in the performance of their duties. 

The duties of such inspectors, etc., are fixed by section 375 of the General 
Code, and these officers are under orders of the commissioners. 

So it follows that the inspector goes to such particular post of duty as his 
;:uperior officer assigns him. If that post of duty happens to be the city of 
the inspector's domicile, then, what may be his "traveling expenses" is a 
question of fact which must be uetermined by the peculiar circumstances of 
Aach caf'e. If he is within. easy reach of his home he certainly is not entitled 
to reimbursement for a mPal taken down town, even though it should be con
venient or time saving; lil•ewise, he could not claim reimbursement in any 
event for lodging in the city of his domicile; but if his duty calls him to a 
distant part of his home city, or, as stated in your question "five to fifteen 
miles from his homE'," then, it is my opinion that he is entitled to reimburse
ment for meals taken a~ that point; his itemized expense account showing the 
place being sufficient evidence that it was while enroute and in the line of duty. 

The q•1estion of "traveling expenses" must he determined by the application 
of common sense rules. No hard and fast regulation can be laid down; close 
fine spun distinctions need not be drawn, either for the purpose of defeating a 
claim for reimbursement or for charging to the state an expense not contem
plated hy the term "traveling expenses." 

The commissioner, in the exercise of his judgment, can soon determine 
from an inspection of an itemized expense account what would or would not 
he a proper charge of such an item as "traveling expense." The interest of 
the state should be closely safe~uarded, yet, it should be remembered that since 
the laborer is worthy of his hire he is entitled to all that would reasonably 
come under the term "traveling expenses." . 

I enclose copies of opinions to the building and loan department and the 
public service department, which may he of assistance to you. 

Very truly yours, 
TnroTHY S. HoGAx, 

Attorney General. 
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477. 

TAXES AND TAXATION-DOW-AIKEN TAX-ALLOWA;....;CE OF REFUNDER 
WHEN PROCEEDING AGAINST THE REALTY AFTER DISCON
TINUANCE OF BUSINESS. 

In proceedings for the satisfaction of the Dow-Aiken tax against the realty 
upou which in tnxicatiilg liquon have been sold by a tenant of the owner thereof, 
but which traffic nas bPen discontinued. the auditor is obliged to allow the 
sam.e refunder which sertion 6074 allows to a party tcho has paid his tax and 
discontinues the business. 

CoLl')IIJl'H, Ouw, November 29, 1911. 

Hox. S. E. SmouE. Dair1J and F'oocl Comm.issioner. Colum.bus, Ohio. 
DEAR Sm: -I am in receipt of your <;:ommunication of Nov. 20th, wherein 

you state: 

"Tho auditor of Clark county has submitted to this department a 
question relating to the collection of the Aiken tax in the case as 
follows: 

"On evidence furnished by an inspector of this department one 
was certified to the county auditor for the collection of the Aiken tax. 
When the treasurer wE'nt to the strE'et number, where the trafficking 
in intoxicating liquors was supposed to be conducted, he found that the 
woman was running a boarding house and had discontinued the selling 
of intoxicants. Tho trE'asurcr found no chattel property against which 
to levy, therefore he certlfiE'd the collection of the Aiken tax against 
the realty. Now. the question is (the trafficking in intoxicants having 
been c!iscontinuetl) is the realty owner entitled to a refunder as if he 
occupied the same position as a dealer or trafficking in intoxicants? 
Of course, it must be estaiJlished to the satisfaPtion of the treasurer 
that the trafficking has hE'en discontinued." 

While section 6074, General Code, provides that: 

""When a person, company. corporation or co-partnership, engaged 
in such business, has been assessed and has paid the full amount of 
such assessment and afterward discontinues such business, the county 
auditor, upon being satisfied thereof, shali issue to such person, corpora
tion or co-partnership a refunding order for a proportionate amount 
of such assessment so paid, but the amount of such assessment so re
tained shall not he Jess than two hundred dollars unless such discon
tinuance of business has been caused by an election unuer a local option 
law or a lawful finding of a mayor or judge on a petition filed in a 
residence district as providctl in this chapter, in which case the appro
priate amount of such tax shall be refunded in full." 

and while a strir:t reading 1Jf the section provides only for refunders to a 
person, corporation or co-partnership which has been assessed and has paid 
the full amount of the assessmE'nt, still since under section 6071 the tax is 
upon the business of trafficldn~ in intoxicatin~ liquors, it is only proper, just 
and right that the tax be rP.tained for that time only which a business was 
c-ontinued. 
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In the case of Simpson vs. Service, Auditor, et al, reported in the 3d circuit 
court reports at page 433, the auditor had placed upon the assessment duplicate 
the amount of the tax against a landlord, the ·tenant having been engaged in 
the bnsiness of trafficking in intoxicating liquors. Tbe tenant satisfied the 
auditor of the time when the b!lSiness was discontinued and the landlord was 
seeking to take adYantage of the right to a refunder for the proportionate part 
of the unused tax. The court at page 440 said: 

"Tho dealer having discontinued the business on December 2, 1887 -
was, and therefore plaintiff was, entitleu to a refunder of so much of 
said sum of $300 as the period between December 2, 1887, and the fourth 
Monday of May, 1888. bears to the period between November 1st, 1887 
and the fourth Monday of l\Iay. The auditor having refused this, and 
threatening to enforce the payment of the whole assessment with 
penalty, the plaintiff was entitle.d to relief." 

This is a direct holding that the landlord, who was the plaintiff in error, 
stepped into the shoes of his tenant who had been engaged in the business of 
trafficking in intoxicating liqnors 'and on account of whose failure to pay the 
tax the proverty of the landlorrl was rendered liable. This view of the law 
finds• support in the great principle of natural justice and common honesty by 
which the conduct of the state as well as the conduct of individuals should 
be guided. 

I am, therefore, of the opinion that when the authorities are satisfied that 
the business has heen discontinuerl, a refunder can be granted to the owner. 
of the property against which the tax is levied in the same manner as a 
refunder would lie to the party who, having paid his tax, discontinues the 
business. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the State Commissioner of Common Schools) 
21. 

SCHOOL ELECTIONS-BOND ELECTION-RETURNS TO CLERK OF BOARD 
OF EDUCATION-FIRST CANVASS OF RETURNS BY BOARD. 

From the language of relative statut01·y sections, and from the fact that 
the subiect is treater! tuuter the hearl of schools, ana from· the further fact that 
the question is a purely local one, affecting onlu the voters of the school district 
in which it is held, a special election held upon the question of issuing bonds 
for school Pt!rposes is to be considered a school election under section 5120, ana 
returns thereof shou!d be ·~wde to the clerk of the board of education of the 
district, a~d such board is the authority that shall first canvass said returns. 

January 14, 1911. 

Hox. JoHx W. ZELLER, State Commissioner .of Common Schools, Columbus, Ohio. 
DEAR Sm:-I am in receipt of your Jetter of January 11, 1911, in which you 

ask the following question: 

"In the case of special elections, held for the purpose of voting 
on the question of issuing bonds for school purposes, what authority 
should first canvass tho returns from the different wards or precincts?" 

Section 8120 of the General Code provides: 

"In school elections, the returns shall be made by the judges and 
clerks of each precinct to the clerk of the board of education of the 
district, not less t!lan five days after the election. Such board shall 
canvass such returns at a meeting to be held on the second Monday after 
the election, and the result thereof shall be entered upon the records 
of the board." 

Therefore the sole question to be determined in order to answer your 
inquiry is, whether a special election, held for the purpose of voting on the 
question of issuing bonds for school purposes,· is a school election. 

Seetion 7688 of the General Code is as follows: 

"When the board of education of any school district determines 
that for the riroper accommodation of the schools of such district it is 
necessary to parchase a site or sites to erect a school house or houses, 
to complete a partially built school house, to enlarge, repair or furnish 
a school house, or to do any or all of such things, that the funds at 
its disposal or that. c,an be raised unrler the provisions of sections 
seventy-six hundred and twenty-nine 'and seventy-six hundred and 
thirty are not sufficient to accomplish the purpose and that a bond 
issue is necessary, the board shall make as estimate of the probable 
amount of money required for such purpose or' purposes and at a gen
eral election or special election called for that purpose, submit to 
the electors of the rlistrict thf> question of the issuing of bonds for the 
amount so estimated. Notices of the election required herein shall be 
given in the manner provided hy law for school elections." 
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This section is the authority for submitting the question as to issuing bonds 
at a general election or a special election called for that' purpose. 

Now, the last clause of the above section, number 7688, provides th'at notices 
of the election shall be given in the manner provided by law for school elections. 

The section of tlle neneral Code which provides for the notice to be given 
for school elections is section 4832 and reads as follows: · 

"The clerk of each board of education shall publish a notice of all 
school elections in a newspa.per of general circulation in the district 
or post written or printed notices thereof in five public places in the 
district at least ten days before the holding of such election. Such 
notices shall specify the time and place of the election, the number of 
members of the board of education to be elected, and the term for 
which they are to be elected, or the nature of the question to be voted 
upon." 

Especial attention is called to the last paragraph of this section and the 
'last clause of said paragraph, to wit: 

"Such notices shall specify the time and place of the election, the 
number of the members of the boarrl of education to be elected, and 
the term for which they are to be elerted, or the nature of the question 
to be votecl 1tpon." 

From the foregoing sections and the fact that the authority for aiii election 
of this character is found only in the sehool acts, and the further fact that 
the question is a purely local one affecting only the voters of the school district in 
which it is held, and that such elections are for school purposes only; I am 
of opinion that such an election if' a school election, and therefore, under section 
5120 and returns should be mane to the clerk of the board of education of the 
district, and such board of education is the authority that shall first canvass 
said rdurns. 

In support of the view ~;iven above I further call your attention to the 
opinion of Hon. L. C. Laylin, as secretary of the state of Ohio, rendered June 
18th, 1903, which is as follows: 

'"fhe election laws provide that all public elections shall be con
ducted in accordance with tbe provisions of the ballot laws. I am of 
the opinion that, where a board of education of a city has ordered a 
spectal election at which a propo!lition for the construction of a new 
building or the issue of bonds is submitted to the Yoters of the school 
district, such election should be conducted under the supervision of 
the deputy state supervisors of elections and should be held at the 
regular voting precincts of the school district; that the returns of such 
election should be made by the judges and clerks of the several 
precincts to the clerk of the school district, and that the expenses of 
the conduct of such election shoulrl be borne by the school district." 

This opinion bears date June 18, 190~, and is upon the same question. 
Yours truly, 

TDlOTHY S. HOGAN, 

Attorney General. 



.\XXt:.\L Rl<:PORT OF THE .\TTORXEY GE~'ER.\L. 509 

30. 

FRATERNITIES IN PUBLIC SCHOOLS-cRnHNAL PROVISION-ENFORCE: 
:\fENT OF PENALTY-CRIMINAL PROCEDURE. 

section 12906, (!eneral Code. is a criminal statute and must be strictly 
construed, and unless a pupil of the public schools joins a "fraternity, sorority 
or like society. tcllich is composl'fl or made up o_f pupils of the public schools," 
the section does not apply. 

The penalty pro·l'ided for can be enforced only by proper prosecution and. 
con-,;iction through criminal proced!tre and may not be assessed. by the board 
of education. 

Cou:~racs, OHIO, January, 17, 1911. 

Hox. JoHx 'IV. ZELLER, State Commissioner of Common Schools, Columbus, Ohio. 
DEAR SJR:-I am in receipt of your letter of JanuarYi 11th, 1911, in which 

you as!'· first: 

"Do 'fraternities' that admit to membership pupils from the high 
school as well as those who have not attended the high school, or 
even the public school, come within the provisions and penalties of 
sections 12906, 12907, 12908, 12909 (pp. 95 and 96) of the Ohio 
School Laws?" 

Section 12906 of the General Corle is as follows: 

"Whoever, being a pupil of the public schools, organizes, JOins or 
belongs to a fraternity, sorority or other lil'e society composed of or 
made up of pupils of the public schools, shall be fined not less than 
ten dollars nor more than twenty-five dollars for each offense." 

It will be observed that this section applies to a pupil in the public schools 
who "organizes, joins or belongs to a fraternity • * * composed of or made 
up of pupils of the. public schools.'' The sections following contain the same 
language as to the character of the fraternity, and in each of them the words 
are "composed of and made up of pupils of the public schools." 

These provisions do not apply to the fraternities themselves, but to the 
pupils in the public schools anrl. therefore, as these statutes are criminal in 
their nature they must be strictly construed, and it would follow that unless 
the fraternity, sorority or like society is composed or made up of pupils of the 
public schools, the sections would not apply; that is, if the fraternities, 
sororities or societies are compoqed of or m'ade up of, in whoiCi or in part, of 
persons other than pupils of the public schools, a pupil joining such a fraternity 
or society would not be linble for so noing. 

Your second question is: 

"Can the penalty provided in said Jaw for illegal membership in 
the fraternity mentioned in said section, be assessed by the board of 
education?" 

The penalty or penalties provided for by said sections, to wit: 12906, etc., 
are criminal in their character, and a fine for an offense cannot, therefore, be 
assessed by the board of education. 
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Your third qu!'Stion is: 

''How .may such fines be assessed?" 

The only way in which the penalty provided by said sections can be assessed 
is by proper prosecution and conviction under the acts relating to criminal 
procedure. 

76. 

Yours very tn1ly, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATION-BOND ELECTION FOR ERECTION OF SCHOOL 
BUILDING AND PURCHASE OF _SITE. 

The intention of 7625, General Code, is clea.rly expressed therein, to com
prise within its terms the autho1·ity to call tor an election upon the question 
of issuing bonds tor the erection of a school house as well as tor the purpose 
of a site tor such purpose. 

January 27, 1911. 

Hox. JOHN W. ZELLER, State Oommissione1· of Common Schools, Columbus, Ohio: 
DEAR Srn:-I have your inquiry of .January. 26th, 1911, requesting my con

struction of section 7625 of the General Code on the question of the power of 
the board of education under said section to call for an election for-the purpose 
of voting on a bond issue to erect a school house on a site which the board of 
education already owns. The particular point to which you call attention is 
that it has been claimed to you that this section only gives the power for 
purchasing a site or sites upon which to erect a school house or houses, and 
gives no power to erect a school house or houses. 

Section 7625 reads as follows: 

"When the board of education of any school district determines 
that for the proper accommodation of the schools of such district it 
is necessary to purchase a site or sites to erect a school house or 
houses, to eomplt>te a partially built school house, to enlarge, repair, 
or furnish a school house, or to do any or all of such things, that the 
funds at its disposal or that can be raised under the provisions of 
sections seventy-six hundred and twenty-nine and seventy-six hundred 
and thirty, are not sufficient to accomplish the purpose and tlrat a bond 
issue is necessary, the board shall make an estimate of the probable 
amount of money required for such 1mrpose or purposes and at a general 
election or special election called for that purpose, submit to the 
electors of the district the question of the issuing of bonds for the 
amount so estimated. Notices of. the election required herein shall be 
given in the manner provided by law for school elections." 

I suppose the contention has arisen solely as to the construction of the 
first clause of said section to Wit: "\Vhen the board of education of' any school 
district determines * * • that it is necessary to purchase a site or sites to 
erect a school house or hottses"' it being claimed that because there is no comma 
after the word "sites" the clause shall be taken to give authority only for the 
purchase of a site or sites. 
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It seems to me that any such construction is doing great violence to the 
plain and unambiguous meaning of this statute and to the words used. 

The object of judicial investigation in the construction of a statute is to 
ascertain and give effert to the intent of the legislature. If the provisions 
are ambiguous or tne meaning is doubtful punctuation may be changed or 
disregarded; words tJ";tnsposed, or thosp necessary to a clear understanding and 
manifestly intended, inserted. But this intent is to be sought first of all in the 
language_employed; if the words are free from ~mbiguity and express clearly 
and distinctly the sense of the law mal,ing body there is no occasion to resort 
to other means of interpretation. The statute. should be held to mean what it 
plainly expresses, and there is no room left for construction. See 66 0. S. 621. 

To construe section 7625 of thEl General Code as meaning that a board of 
education bas the power, under ~t. to purchase a sitel or sites, but not to erect 
a school house or houses, would require that the words "upon which" be inserted 
after the word "sites." . As the statute reads there is no necessity whatever 
for inserting these wordf:, and their im~ertion would rlefeat the intention of the 
legislature as expressed. The meaning is clear: it might possibly be made clearer 
by inserting a comma after the word "sites," but I doubt, even if the comma we're 
inserted, that the meaning would be_ any dearer. The statute reads "to pur
chase a site or sites to erect a school house or houses * '" * o1· to do any or 
all of such things." Now, what are any or all of such things provided for in 
the statute? Certainly there <:'an be no rloubt as to this. One is to purchase a 
site, one is to erect a school house, another is to complete a partially built 
school house, etc. 

Therefore, it seems to me that this statute is so clear and unambiguous 
that. it requires no construction, and it would be both contrary to the language 
of the statute itself and to the intention of the legislature, clearly expressed, 
to construe it in any other manner than above indicated. 

83. 

Yours very truly, 
TIMOTHY 8. HOGAN, 

Attorney General. 

TRUSTEES OF ORPHANS' HOMF. AND BOARD OF EDUCATION-NO 
AUTHORITY TO JOINTLY BUILD A SCHOOL BUILDING. 

There is no statutory authority tor the joint building of a school by the 
board of education of ct school district and the trustees of an orphans' home in 
the same district for the accommodation of the pupils of the school district 
and those of the orphans' home. 

CoLu~mcs, OHIO, January 30, 1911. 

Hox. Jonx W. ZELLEH, State Commissioner of Common Schools, Columbus, Ohio. 
DEAR SIR:-I have your inquiry of January 21st, which is as follows: 

"Whether in a certain school district where a new school building 
is needed, and near which the orphans' home of the same county is 
located, and said orphans' home is crowderl beyond its capacity for 
admitting its children, the directors of the home and the board of 
education of the school district can jointly erect a building to accom
modate both the pnpils of the orphans' home and the school district, 
and whether such building can be erected upon the grounds of the 
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school district and the charge and m'anagement of the same be vested 
in the board of education of the <;chool district?" 

The sections of the General Code which provide for schools for children 
who are inmates of children's or orphans' homes are as follows: 

"Section 767G. The board of any district in which a children's 
home or orphans' asylum is established by law or in which a county 
infirmary is established, when requPsted by the board of trustees of 
such children's home, orphans' asylum or the directors of such in
firmary, shall establish a separate school in snch home, asylum or 
infirmary, so as to afford to the children therein, as far as practicable, 
the advantages and privileges of a common school educ.ation. Such 
schools at infirmaries must be continued in operation each year until 
the share of all the <;Chool funrls of the district belonging to such 
children, on the basis of the enumeration. is expended, and at such 
homes and asylums not less than forty-four weeks. Tf the distributive 
share of school funns to which the school as such home or asylum is 
entitled by the enumeration of children in the institution is not 
sufficient to continne the schools for that length of time, the deficiency 
shall be paid out of the funds of the institution. 

"Section 7G77. All schools so established in any such home, 
asylum or infirmary, shall be under the control and management of the 
respective board of trustees or directors of such institutions, which 
boards in such control and management so far as practicable shall be 
subject to the sume laws that boards of education and other school 
officers ar€l who have charge of the common schools of such district. 

"Section 7678. In the establishment of such schools the commis
sioners of the county in which such children's home, orphans' asylum 
or county infirmary is established, shall provide the necessary school 
room or rooms, furniture, fuel, apparatus and books, the cost of which 
for such schools must be paid out of the funds provided for such 
institution. The board of education shall incur no expense in supporting 
such schools." 

These sections all plainly indicate that such schools shall be established 
in such children's home or orphans' asylum. Therefore, as these are the only 
sections that provide for such books I tind no authority in the statutes for the 
trustees of the home ann the board of education of th"e school district or town
ship entering into any such an arrangement as above specified. Such an 
arrangement or underta.king, if undoubtedly for the t.enefit of the public and 
of the pupils of the township and the children in the home, might possibly be 
upheld, if actually carried into effect, hut. upon this point I expre..c;s no opinion. 

Your::; very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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12G. 

:\IOXROE HlGH SCHOOL-CREATION BY SPECIAL ACT UNCONSTITU· 
TfOXAlr-DE FACTO HIGH SCHOOL. 

!nasmuch as the le.qislature is without PI!ICCr to pass special acts wit1t. 
referenre to matters 1cl!irh 1iloy br rovered by general laws and as the acfl 
re-establi.~hing special sr·hool llistricts has on tlli.~ ground been adjudicated 
unconstitutional. the Jlonrne hiqh school having been createcl by such a special 
act is not a legal hiql! srhonl but a rle tarto high school only. 

Cor.r~rn£"s, Onw. Febmary 21, 1911. 

Ho:\". Joux W. ZELLER, State Commissioner of ('om man Schools. Columbus. Ohio. 
DEAl' S1n:-You have recently referr<>d to me an inquiry from residents 

and taxpayers who reside in Monroe high school oistrict. These gentlemen 
make the following statement ani! inquiry: 

"In 1880, April 5th, the general asi;embly passed a special act, 
cr9ating a special hi~h school di!';trict composPd of parts of Lemon town
ship, Entler county, Ohio, and Liberty township said county, together 
with a part of Turtle Creek township, Warren county, Ohio, to be 
known aR the Monroe high school. This act is found in vol. 77 of Ohio 
laws, page 399. 

"Now we wish you woulo call the attt>ntion of t.IH' attorney general 
to this act, and the decisions. upon this suhjed, espPcially to State vs. 
Spellmire, 67 0. S. 77, and the oecisions thP.rein cited. 

"Noting that in lhis act in (95 O.L. 743) upon which the Spell
mire case is decided, mal'e no provisions, for an election to create the 
special district; while in the art creating thP Monroe high school it 
has a provision in the first section in languag-e as foliows: 

" 'Provided howev!'r that a majority of the electors within said 
territory shall vote in favor of said special school district, at an election 
to be held in mannet· fflllowing'-then details the plains and conditions 
of the election. 

"Query: Is said MonroP high school a ler~al high s<:hool ?" 

The above ca!le of State vs. SpPllmire, 67 0. S. 77 lays down the rule that: 

"Whenever a law of a general nature havin~ a uniform operation 
throughout the state, can bf' maclP fully to cover an!l proYide for any 
given subject matter. the legislation, aR to sueh subjert matter, must 
be by general laws. ancl local or special laws cannot hP. constitutionally 
enacted as to such subject matter." 

Subsequent to thiR decision, the legislature on April 25, 1904 (97 0. L. 
334) passed "an act to provide for th!' organi:r.ation of the eommon schools of 
thl' state of Ohio, ancl to amend, rPpPal and supplement cPrtain sections of the 
RP.Yised Statutes and laws of Ohio her<'in named," which was embodiPd in the 
Revised Statutes, and onp of which sections soug-ht to re-establish the special 
school districts th<>n Pxic;ting. (Sec. 3<J2S.) 

Barton ""· State, 73 0. S. 51, rleclared thi!' provision unconstitutional "in 
so far as thl'y declarP to be !ega! and valii! speciE'.! school districtR, all special 

33-A. G. 
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school districts which have been createrl unrler the provisions of special acts 
of the general assembly." This section is now section 4734 of the General Code. 

It is my opinion therefore, that the Monroe hi~h schoal is not a legal high. 
school. It is a de facto high school only. 

Yours very truly, 
Attorney General. 

TDIOTHY S. HOGAN, 

128. 

COUNTY BOARD OF TEACHERS' EXAMINERS-EXAMINATION ON 
SATURDAY CONSTITUTIONAL-MANDATORY PROVISION OF STATUTE. 

Section 7817, General Code, providing that examination of applicants tor 
teachers' certificates shall be held on the first Saturday of every month. does 
not intP-rfere with rights of conscience an(l therefore. is not inconsistent with 
article 1, section 7 of the constitution. 

The provisions of the afore~>aid stat1tte are mandatory and a departure 
therefrom by holding examinations on other days will not be permitted. 

February 23, 1911. 

Hox. JOHN W. ZELu:n, State Commissioner of Common Schools. Colttmbus, Ohio. 
DEAR SIR: -Under date of Febn1ary 17th you state: 

"Section 7817, G. C., provides that each county board of examiners 
shall hold an examination of applicants for county teachers' certificates 
on the first Saturda:-' of every month of the year. Section 7834, G. C., 
"provides for the remuneration of sairl board of county examiners. 

"Query: W:ould it be legal for any county board of school examiners 
to hold one or more extra examinations, and if so may the examiners 
be paid legally for their services in conducting extra examination or 
examinations? If they may receive pay for same, will their fee be the 
same as described in said section 7834 ?" 

Inclosed in your communication of the above date is a letter as follows: 

"RocK~·onn, OHIO, FE!b. 7th, 1911. 

"HoN. JoHN -...v. ZELT,ER, ColumiJus, Ohio. 
"DEAR Sn::-Enclosed you will· find request of Miss Watts. She 

objects to taking the examination on a Saturrlay because of religious 
convictions. ·we held a .;pecial examination last year, some time in 
June. Will her request be granted? 

"Yours truly, 
"S. Cotterman, Clk." 

Section. 7817 of the General Code provides for meetings before the county 
board of examiners and is as follows: 

"Each board shall hold public meetings for the examination of 
applicants for county teachers' certificates on the first Saturday of 
every month of the year, unless Saturday falls on a legal holiday, in 
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which case, it must be held on the succePding Saturday, at such place 
or places within thf' county as, in the opinion of the board, best will 
accommodate the gr<'atest numhf>r of anplieants. Notice thereof shall 
be published in two wecldy newspapprs of different politics printed in 
the county, if two 11apers thu!' arp puhliRh~>rl, if not, then a publication 
in one only is rcquirf',J. In no case shall the boarrl hold any private 
examination 0r ant(Ylate any certificate.'' 

515 

Section 7819 of the Genf>ral Corle provirles for a uniform system of examina
tion as follows: 

"The q'Je..<:tionR for all county teachf>rR' examination, shall be pre
pared and printed under the direction of the state commissioner of 
common schools. A sufficient number of lists must !Je sent, under seal, 
to the cll'rks of <;Uch board of examiners not les~ than five days before 
each examination, 'lnch s<Jal to he brol,en at the time of the examina
tion at which they are to be used, in the presence of the applicants and 
a majority of the members of the examining: board." 

Section 7834 of the Genpral Code provides for the compensation of the 
board and is as follows: 

"Each member of thp county board of school examiners is entitled 
to receive ten dollflrs for C'af'h examination of fifty applicants or less, 
fourteen dollars for c:1ch examination of more than fifty applicants 
and less than one hnndrPcl, eighteen dollars for each examination of 
one hunrlred applicants and lf'ss than one hundred and fifty, twenty
two dollars for each examination of one hundred ancl fifty applicants 
and less than two hnnrlrerl, and four dollars for each additional fifty 
a)Jplicants, or fraction thereof, to be ]laid out of the county treasury 
on the ord8r of thP county aurlitor. Books, blanks, and stationery 
required by the hoard shall he furnisher] by the county auditor." 

Article 1, ;;ection 7, of the constitution of Ohio contains the following pro
vision: 

"And no preference shall be given by law to any religious society; 
nor shall any interferenrp with the rights of conscience be permitted." 

There are no statnto1·y proYisions granting power to the county board of 
examiners to holcl any Rpeeial examinations, and the statute itself (section 7817, 
G. C., above set forth) expres'lly prohibits private examinations. 

In mr view of the law the above statutr>, sertion 7817, General Code, in no 
wa:· interferr>s with the rig-ht of conscienf'e, but simply prescribes the day on 
which applicants for county teachers' certifkRtPs shall he examined and the 
mg,nner of giving notice thereof. 

It is my opinion, therefore, that the provisions of section 7817 are manda
tory on the board of county examiners, flnrl that it has no power or authority 
')f law to hold any meeting for Pxaminations for applicants for county teachers' 
certificates at any other timf' or times than iH sper.ifiecl in said section; and 
that any relief from the sitnat!on in which the teacher in question fincls herself 
lies with the legislature. 

Very truly yours, 
TD!OTHY S. HoGAN, 

Attorney General. 
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142. 

VILLAGE SCHOOL DISTRICT ADVANCING TO CITY SCHOOL DISTRICT 
BY FEDERAL CENSUS-ELECTION OF SUCCESSORS-FIXING 01<~ 

MEMBERSHIP-TERM OF' TEACHERS AND SUPERINTENDENT 
CONTINUES. 

1Vhen a village school district. by reason of the last federal census, 
arlvances to a city school district, the mem!Jers of the boara of eaucation of' 
the old village rlistrict, under .•ections 4686 ancl 4700, General Code, shall decide 
the number of me"'!.bers which slwll compose the city boarrl of education. 

The snccessors of the members of the boan! of eclucation in s1tch instance, 
sr.all be elected at the ne:rt annual election tor school board membe1·s. 

A. superintendent or tear/l.eT who had been elected toT a legal term of years 
by said village bcarrl, TIW1J. hold tor saicl term und.er the city school flistrict 
regtme. 

CoLu~rnus, Orrw, March 1, 1911. 

Hox. Jonx 'iV. /~"ELLEn, State Commissioner of Common ."!chools. Columbt:.s, Ohio. 
D~:An Sm:-Under date of January 20, 1911, you have submitted to me 

several questions in regard to boards of edur.ar.ion in municipalities which 
h:we been advanced from villages to cities, as follows: 

"When a villagP, which under the last federal' census has been 
advanced to a city, becomes a city school district, what power decides 
the number of members which shall compose said city IJOard of ednr.a· 
tion?" 

Section 4686 provides: 

"When a village is advanr.Nl to a cit~·. the Yillage school district 
shall thereby become a city sr.hool district. * * "' The members of 
the board of education in vill~~e school districts that are advanced 
to city school districts. * * * shall continue in office until 
succeeded by th(' rnemhPrs of the board of education of the new district, 
who shall be !lleded at. the next succeeding annual election for school 
board members." 

Section 4698, General CodE', is as follows: 

"In city school rlistricts which at the !aRt federal census contained 
a population of less than fifty thou!'and p<'rson~, the board of education 
shall consist of not le~s than three members nor more than seven 
members, elected at large by the qualified electors of such districts." 

Section 4700, General Code, is in part as follows: 

"ThE> board of education in each city sehool district, hy resolution, 
shall fix within the limits so prescribed the number of members of the 
board of education, to be elec-ted at large, and the number of members 
of the board to be elected hy city districts." 

It is my opinion that under the above sections the board of education of 
the village school district, which by reason of said village being advanced to a 
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city, continues to act as the board of education in the city school district, shall 
decide the number of members which shall compose the C'ity board of education. 

"2. "\Vhen shall the snPcessors of the members of the village board 
of Pflucation be elected?" 

lt is my opinion that under the provisions of section 4686, supra, the 
;;uccessors of the memlwrs ot' the villa~~ board of education are to be elected 
at the next annual election for Sf'hool board members. 

"3. Can a superiutenflent or teacher wbo had been elected for a 
term of years by said village board of education before it was advanced 
to a city, hold said position for the term for which he was elected by 
said village board of education?" 

Section 7705, General Code, provides: 

"'The board of education of each village, township and special 
scbool district may appoint a suitable person to act as superintendent, 
and to employ the teachers of the public schools of the district, for a 
term not longer titan three school years, to begin within four months of 
the date of appointment. But nothing herein shall prevent two or more 
distric-ts uniling anrl. appointing the same person as superintendent." 

It is my opinion that a snperintendent or tE'acher who has been appointed 
P!Hler the provh;ions of the above section can hold said position for the term 
for whif'h he was appointed by the village board of education. 

147. 

Very truly yours, 
TnlOTHY S. HOGAN, 

Attorney General. 

BOARDOFEDUCATJON, TOWNSHIP-FAILURE TO ORGANIZE-LEGALITY 
OF OFFICIAL ACTS OF BOARD HOLDING OVER-DUTIES OF 
BOARD. 

-when a totcnship board of education dirl not organize as required on the 
first Monday in Ja'!ztary. aarl un!ll'r the board tchich held ot:er an election to 
issue bonds wa.~ I"Clrrierl, U1e election is 11alicl as i.~ every action of saia board 
t!JJ to thr> time of the organization a.~ requirPrl by section 4747, General Co"de. 

'l'lle lioanl 111a11 anrl slw•tlrl. nez·erthelesR. omani.ze as soon as possible, 
r/Pspitr f1(('ir failure to 1/o so 1l'itllin the stipulated time. 

:\larch 4, 1911. 

Ho:> . .Jon:> "\\'. i:ELU:r: . . :;tate ('flmmis.~ioner (If Common Schools. ,Columbus, Ohio. 

DE.\H S11::-Undt'r date of February 17th you state: 

"A township board of education dill not organize on the first :\Ion
day in .January, 1911, as provided in f<e('tion 4747, General Code. All 
the officers, inr.luflin~ the ('!Prli, are 'l•olrling over' from the organization 
thf· first :\1cnd~y in .January, 1910. Under the direction of this board 
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an election was held l<~ehrnary 11, 1911, on the proposition to issue bonds 
to build additional rooms to the ~chool building. The bond issue 
carried. 

"Query: (1) Is the above described election legal and are the 
bonds issued us the result of said election of any value? 

"(2) Should the above descrihecl officers of the board of education 
continue to serve !n their several capacities or should the board at 
this time proceed with the reorganization?" 

Section 4747, General Code, provides: 

"The hoard of edtJ('ation of each school district shall organize on 
the first Monday of .January after the election of member of such board. 
One member of the board shall be elected president, one as vice 
president and in township school districts the clerk of the township 
shall be clerk of the board. The president and vice president shall 
serve for a term of one year and the clerk for a term not, to exceed 
two years. In all other rlistricts a person who may or may not be a 
member of the board sh'all be elected clerlc The board shall fix the 
time of holding its regular meetings." 

Section 8, General Code, provides: 

"A person holding au office or public trust shall continue therein 
until his successor is elePted or appointed and qualified, unless other
wise provided in the constitution or laws." 

In answer to the first inquiry above set forth would state that under the 
facts above given a township board of education having failed to organize 
under section: 4747, General Code, the officers thereof, under section 8, General 
Code, hold over until their successors are elected and qualified. 

Therefore, my opiniou is, that the above described election of February 
11, 1911, on tLe proposition to issue bonds is legal, and that the bonds issued 
as a result thereof are valid bonds. 

In answer to your second question would state that said board of education 
not having organized as provided under section 4747, General Code, should 
proceed to do so at once. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. · 
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152. 

DIS:\HSSAL OF TREASURER m~ SCHOOL BOARD UPON ESTABLISH
:\JENT OF A DEPOSITORY-NO FURTHER LIABILITY TO TREASURER 
FOR CO:\IPENSATION-INDEJ•'IKITE TER:\1 OF OFFICE. 

Though the OTJice of the trncnship treasurer is of definite duration, the 
o,fJice of the same incliviclual as treasurer of the school board is of indefinite 
cluration and may be terminated at any time by the school board through the 
establi81lment of a rlepository. 

CoLC)IllCs, Onro, March 7, 1911. 

Ho.\". J•m-' W. Zr:Lr.F.n, State Commissio;1er of Common Schools, Columbus, Ohio. 

DI'AR Sw:-Under date of February 17th you state: 

"A township board of education has provided a depository for the 
school funds, as provided in section 7604, G. C. By resolution they 
dispensed with their treasurer and required the clerk of the board to 
perform said treasurer's duties as provided in section 4782, G. C." 

and you ask: 

"Query: Does section 4782, G. C., conflict with section 4763, G. 
C., to the extent that a board of education may not djspense with their 
treasurer? If it does not. may the treasurer who was acting under 
authority of ~::ection 4763, compel said board of education to pay him 
for services from the time since the clerk assumed the office, as pro
vided under section 4782 ?" 

Section 4763 provides in part as follows: 

"In each city, village and township school district, the treasurer 
of the city, village and township fnnds, respectively, shall be the 
treasurer of the school funds." 

Section 4781 provides as follows: 

"The board of cdur.ation of each school rl.istrict shall fix the com
pensation of its clerk and treasurer, which shall be paid from the 
contingent fund of the district. If they are paid annually, the order 
for the payment of their salariPs shal! not be drawn until they present 
to the board of education a certificate from the county auditor stating 
that all reports req11ired by law have been filed in his office. If the 
clerk and treasurer ar!' paid semi-annually, quarterly, or monthly, the 
last payment on their salarieR previous to August thirty-first, must not 
be made until all retlorts required hy law have been filed with the 
county auditor and his certificate presented to the board of education 
as required herein." 

Section 4782 provides as follows: 

"Wh~n a depository has been provirll'rl for the school moneys of a 
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district, as authorized by law, the board of education of the district, 
by resolution adopted by a vote of a majority of its members, may 
dispense with a treasurer of the school moneys, belonging to such 
school district. ln such case. the clerk of the board of education of a 
district shall perform all the services, discharge all the duties and be 
subject to all the obligations required by law of the treasurer of such 
school districts." 

Section 4782, General Code, is the code revision of section 4042a, Revised 
Statutes, passed and approved April 27, 1908. 

'iVheu the township treasurer was elected he became by virtue of his 
election to said office the treasurer of the school funds. His office as township 
treasurer was for a fixed duration, but his duties as treasurer of the school 
funds was of indefinite rluration, to wit: until dispensed with by the board of 
education upon the establishment of a depository. 

It is my opinion that section 4782, General Code, does not conflict with 
section 4763, General Code, to the extent that such board of education may 
not dispe:1se with their treasurer. When the towship treasurer was e~ected 

he was, or should ·have been, aware that his duties as treasurer of the school 
fund were of indefinite duration, and that his services could 'be dispensed with 
at any time by a majority vote of the board of education •tpon a depo!'itory 
for the school funds money::: being provided for. 

I am, therefore, of opinion that although section 4781 providing for the 
compensation of the treasurer of the school funds provides for either annual, 
semi-annual, quarterly or monthly payments, that upon the board of education 
dispensing with the services of such treasurer that he cannot compel said board 
of educatJon to pay him for services after the time that his services are so 
dispensed with. 

177. 

Yours truly, 
Tili!OTHY s. HOGAN, 

Attorney General. 

COl\IMON SCHOOL FUND-IRREDUCIBLE DEBT OF STATE-DISPOSITION 
OF FUND DEVISED. 

When a devisor leaves a certain fund for the use of the common school 
fund, such fund must be pain over to the state, and become vested in the; "com
mon Sf'hool fund.'" T/l.rough section 7580, General Code, such moneys then 
become a part of the •·irn:ducible clebt'" of the state upon which shall be paicl 
6% interest 1Jer annu·m. to be appliecl under section 7581, General Coclc, according 
to the intention of the devisor. 

March 13, 1911. 

Hox. JoHx \\'. ZELLER, State Commissioner of Common Schools, Columbus, Ohio. 
DEAR Sm:-1 am in receipt of your recent favor wherein your state: 

"In Mt. Pleasant township, .Jefferson county, a Mr. Rex. Patterson 
about sixty years ago made a will, one item of which read as follows· 
'The balance of my estate, real anrl pPrsonal, I give and devise to the 
tm•rnship of C\1t. Pleasant for the use of the common schools therein; 
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the prindpal of which I herehy authorizt> my executors hereinafter 
namerl to pla<'t> in somt> permanent fund and the interest thereof to b~c 

pairl annually into the common school fund of the said township of 
::\H. Pleaf'ant forever, the principal to remain forever as a permanent 
funJ for the purpo&es ahnve specified.' 

"Gpon the sPtt:f'ment of the estate the ::\It. Pleasant special fund 
was about $5,200.0•\ whiPh amount has been held by different indi
viduals Rincp th:lt. tim~. and upon which interest ranging from three 
to five per cent. has·been paid to school officials. 

"The provi;;ions of said will have never heen rorried out, because 
the (urirl bas never· been placed in any permanent form. The pros
N~uting attorney purp0res to have an executor de bonus non appointed 
immediately, and rl-'>sires him to earry into effect the intent of said 
·will." 

and you ask: 

"QuPry: Do8s section 7581, G. C., apply to this case, and is the 
state under obligation to takP this money and pay the six per cent. 
income therefrom, to the Mt. PleaRant district according to the intPnt 
of the grantor?" 

Sedion 7580 of the GenPral Code provirles: 

"The common !'chool fund shall constitute an irreducible debt of 
that state, on which it sball pay interest annually, at the rate of :;ix 
per cent. per annum, to be computed for the calendar year, the first 
computation on any payment of princ-ipal hereafter made to be frorn 
the time of payment to and including the thirty-first day of Deceml.Jer 
next succeeding. The aurlitor of state shall keep an account of the 
fund, and of the interest. which accrues thereon, in a boo!{ or books 
to be provided for the purpose, with each original surveyed township 
and other district of country to which any part of the fund belongs, 
Prediting each with its sharP of the fund, and showing the amount of 

. interPSt thereon Which accrHf!S :tnd the amount which iS disburseu 
annually to each." 

Section 7581 of the General Gocle provides: 

"When any grant or devise of lanrl. or donation or bequest of 
money or othe!" personal pronerty, is macle to the RtatP., or to a•t~ 

person, or otherwi~o. in trust for the common school fund, it s!utlt 
].ec:ome vested in su~h fund. ·when the money arising therefrom is 
paid into the state treac:ury, pwper accounts thereof must be l\ept hy 
the auditor ot Btate, anrl the interest aN-ruing tlzerrfrom slwll i.Je 
applied according to tile intent of the grantor. rlonor. or devisor." 

fi21 

St>etion 7581_ of the GcnP.ral Corle was in forr~e as far ha~k as ::\larch 2cl, 18:n, 

and is to bP found in 2() Ohio Laws 425, sec·tion 5, and is in the folir.wing 
languag,e: 

"Thf!t whenever any donat!on or devise shall be made, by ?"ift, 

grant. last will and trst:wwnt, or in any other manner whatever, o• 
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any estate, either real. personal or mixed, to the state of Ohio, or to 
any person, or otherwise, in tmst for the said common school fuud, 
by any indivirlual, body politic or corporate, the same shall be vesterl 
in said common school fund; and wheneve1· the moneys arising from 
such gift, ?:rant or devise, shall he. paid into the state treasury, the 
proper accounts thereof, shall be kept, anrl the interest therefrom shall 
he appropriated according to the intent and design of such donor, 
grantor, or devisor." 

You !:'tate that Mr. Patterson made the will in question about sixty years 
ago. So that the above section in the 29th Ohio Laws applies. 

It is my opinion that the fund left by 1\fr. Patterson "for the use of the 
common school fund" hecame vesterl in the eommon school fund and that said 
money should be paid over to the 8tate under section 7581, and becomes, under 
section 7!i80, a part of the irreilucible deht of the state and receive interest 
at the rate of 6% per annum. Section 7581 provides that the interest accruing 
(rom this fnnd shall be applied according to the intent of the devisor. 

204. 

Yours truly, 
TurOTHY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATION-POWER TO BORROW MONEY BY FUNDING 
EXISTING DEBTS-SALARY OF TEACHER. 

The board of education muler sections 5656 anfl 5658, G. C., may fttrcl valicl 
e:I:isting ancl bi.ncling incle!Jteclness to meet current binding obligations 
which they are 1mable to pay by Teason of the limits of taxation. 

The salaTy of a teacher is snch a bincling obligation as to be within this 
ntle. 

March 30, 1911. 

Hox . .J. W. ZELLEH, .'>tate GmnmissioneT of Common Schools. Columbus. Ohio. 

Dt;An Sm:-Under recent date you submitted to me a letter adrlressed to 
your department as follows: 

"The board of education of .Jefferson township, Scioto county, has 
applied to me for a loan of $4fi:i.OO for the purpose of making fimt! 
payment to the school teachers of that county. It seems that the hoard 
'.vill require that much to pay all the teachers. They have maintained 
an eight months school, pay the teachers $40.00 per month, and levied 
9 mills. I lll'esume they will get state aid in August from which thC'y 
wiil pay the amount of the propo!'ed loan. Will you be kind enough 
to advise me whether the board can legally n1ake this loan or not. It 
seems quite clear to me that we ought to airl them if possible. 

"I would appreC'iatC! an early reply as I am expecting the clerk in 
every day. 

"Yours truly, 
"Henry Bannon." 
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and you ask the following: 

"Tf we find this hoard is entitled to state aid, may they le~<tlly 

borrow this money?" 

The emvloyment of a t0acher constitutes a contract between the bnard of 
education and the teach<!r, anrl the teacher having performed his part of said 
contract is £'ntitlerl to his compensation for such services and the sum :·o due 
is an indebtednes'; of the board of education. 

Section 5656, Geneml Code, provides in part as follows: 

the board of education of a school district "' 
for the purpose of extending the time of payment of any indebtedness, 
which from it.'l limit.<; of taxation surh * " * district * " * 
is unable to pay at maturity, may borrow money " * "' so as to 
change, hut not increasP. the indebtedness in the amounts, for the length 
of time, and at. the rate of interest that said " " * board * * * 
deem ]>roper, not to ex('eerl the rate of six pPr cent. per annum, pay
able annually or semi-annually." 

Section 5658, General Code, provides in part as follows: 

"No indebtedness of a " * * school district * * * shall be 
funded * " " unless such indebtedness is first determined to be an\ 
existing, valid and binding- obligation of such * 
* * * by a formal -resolution of the * * * 

* * school district 
board of education 

., " *. Such resolution shall state the amount of the existing inrlcbtet:..· 
ness to be funded, * * * the aggregate amount of bonds to be 
issued therefor, their numbP.r and denomination, the date of the;r 
maturity, the rate of interest they shall bear and the place of pay
ment of principal and interest." 

In the case of Bower vs. Board of Education, 18 Ohio Circuit Court Reports 
624 (18th Circuit Decisions 624) the second syllabus is as fo1lows: 

"Money borrowed by a board of education on its note as such. 
used for the purpose of meeting accruing obligations to teachers, 
jauitors, etc., must be repaid, and its repayment may not be er.joinE'd 
on the ground that the statutory requirements respecting resolutions 
and certificatP.s have not bet:!n complied with, because of the latter part 
of Rev. Stat. 2834b (Lan. 4286), commencing with the words, 'pro
vided that' and the prinr'iples declared in State vs. Van Buren Tp. 
(B<L of grJ.) ;, Circ. Dec. 477 (11 R. 41)." 

As the paymeut of 'lalaries of teachers is an obligation binding upon the 
hoard of education anrl i1 not paid when dne the amount dne on such salaries 
is Pntitled to Jegfll intereRt until paid, and as the purpose of horro,:ing the 
money as Ret forth in the above Je>tter i~'< solely for the purpose of paying such 
salaries I am of opinion that such board of education can fund said indebted
ness under section 565G, General Code, by borrowing such money. Thr l:.nguage 
of Hitchcocl>, J ., in the case of Bani' of Chillicothe vs. ::\1ayor, 7 Obio Reports, 
(part 11) page 35, dedrled in 1 g:Jfi is especially applicable here. In that f'ase 
thP judge said: 

"T cannot sec the grE'at difference whPther a corporation shall be 
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indebted to A. for labor in repairing streets or buildings; or to B. for 
money borrowed to pay A. for this same labor. The moral obligation 
to pay would be the same in either case." 

Very truly yours, 
TillfOTHY s. HOGAN, 

Attorney General. 

A229. 

CITY SCHOOL DISTRICTS-FEDERAL CENSUS-DISTRIC'fi~TG AN< l 
REDISTRICTING-EFl<'ECT UPON TERM OF MEMBERS OF BOARD OF 
EDUCATION. 

When the fecleral census shows a city to have passed the 60,000 1l01l!llatinn 

mark and the city school district con.~equently passes from the f.,1·st to the, 
second class, it is necessary, 1mcler section 4703, General Oode, to elect all, the 
members of the bom·d of the second class and the term of the mr-mbers of tile 
board under the first class 1·egim e shall be mtt off, npon the incl•~ction into 
office of said board ot the second. class. 

The contrary 1·u!e Jlre,_·aUs mHler section 4707, General Oode. ?Dhen a city 
school district of the seconrl class is rcr!istricted, anrl the tenns of me.mben 
shall not -be affected thereby. 

CoLU)fBUS, Omo, April 24, 191.1. 

HoN. JonN 'iV. ZELLER, State Commissioner of Common Schools, Columbus, Ohio. 
DEAR Sm:--.You have submitted to use a letter as follows: 

"The city of Akron has, by the last census report, paf;sed the 
50,000 mark in population, and will, therefore, be governed bv Sf'ctions 
4699 ani!. 4705 of the General Code in the matter of tlie membership am! 
the election of the next hoard of education. 

·'The present board contains 7 members elected at large. The 
terms of tlube of them expire this year and the other four in two 
years. Now in complying with the law the question of what to do 
with the four members who hold over for two years naturally arises. 
The law seems to imply that in fixing the number of members at largE. 
and by Rubdistricts, all members will have to be elected this fr.ll and 
that none will hold over. unless they hold over as extra merob•H·s for 
two years. To put the case a little plainer, perh'aps, suppose it should 
be decided to have seven members, four elected by subdistricts and 
three at large or vice versa, would seven new members have to be 
elected and the four present members hold over for two yearn, mn.king 
eleven members for that time anrl seven thereafter, or would the rmtd· 
justment of the matter compel an election of all members and a 
termination of the present board with this year?" 

Section 4698 of the General Code provides as follows: 

"Tn city school districts which at the last federal census cOJ:tainerl 
a population of less than fifty thousand persons, the board of edncatio•l 
shall consist of not less than three members nor more thnn seve.1 
members, elected at large by the flUalified electors of such district." 
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Section 4699 of the General Code provides as follows: 

"In dty school districts which Ht the last federal cPnsus rontainE<l 
a population of fifty thousand J>('rsons or over, the board of education shall 
Ponsist of not Jess than two members nor more than seven members, 
elected at largP by thP qualified elector~ of the school distri~t nud <.of 
not less than two member!'; nor more than thirty members elf'l'ted fr01:1 
">ubdistricts by the qualified electors of their respective sul,districts." 

Recti on 4700, General Code, provides in part as follows: 

"The board of erlueation of eaPh Pity school district, by rPsolt'ti-:>n 
shall fix within the liwits so prescribed the number of members of the 
hoard of education, to he elected at large. and the nmnher of memhers 
of the board to be elected by Pity districts. At the same time, the 
board shall subdivide such city S"hool district into subdivisions equal 
in number to the number of nlPmhen~ of the board of education in ~he 
district, who are to be elected from subdistricts therein so established. 
Iii $ $" 

Section 4701, GenPral Code, provides as follows: 

''Within threr months after the official announcement of the resvlt 
of each succeeding federal cen">us. the board of education of each such 
city schol)l district shall redistrict such district into subdis~rh ts in 
acPordance with the provisions of this chapter. If the board of e,\·,,ea· 
tion of ar!y s11ch district fails to district or redistrict. <:a he:ein 
required, th•m upon application of the president of the board of erluca· 
tion, the state coMmissioner of common schools shall forthwith district 
or rei!istrict surh city Sf'hool district, subject to the requirements of 
this chapter." 

Section 4703 of the General Code provines as follows: 

"Tn city fchool districts, at the first election, ali members ,,f the 
hoard of education at large shall be electPd for terms as follows: lf 
there are but two members of the board of education elected at large, 
one shall lw f'leeted for two years and one for four years. lf there 
are more than two, and the numbP.r thereof is divisible by two, the 
one-half of su"h board shall he elected for two years and one half for 
four years, !Jut, if the who]p nnmher of mPmbers elected at lar~P 1s not 
divi<;ihlr by two, the number to he eleded for two years shall be the 
quotient obt'l.inerl by <lividing- thP whole numbPr to be elected at large 
less one by two, and thfl remaining members shall be electerl for four 
~·f'ars. At the expiration of thPir respectivE> terms, their succes::.ors shall 
he f'lectf>fl for four years." 
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It is apparent from a reading of sections 4698 and 4699, .SUT>ra, that 't is 
t hf' intPntion of the ~eneral assembly to provide under the head l)f "city tWhClol 
districts" for two i!istind ~las<;es of city school districts, first, tl"osf> having a 
I>Olllllaf ion of lf'H!> tban l'iO,OOil. herPinafter called the first clasR. and, <;econd, 
those havin;r a J10pnlation of 50,000 persons or over, hereinafter called the 
seconrl class. 
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Section 4700, supra, provides what shall be done when a city s~hool district 
passes from the first to the second class; and section 4701, sunra. provides 
that if the provisio:Js of sePtion 4700, sU]Jra, are not carried out within the time 
limited the state commissioner of sctools shaJl proceed to carry such provision-; 
into effect. · 

While it may be noticed that the first sentence of section 171ll only uses 
the word "redistrict," yet in order to give effect to the succeeding- BCI:tence of 
such section, it is belipved that the word "redistrict" should be reatJ. "district 
or 1 edistrict." 

Section 4703, supra, provides that at the {i1·st election after a .s<:hool district 
has been redistricted all of the members of the board of education at large 
sP.all be elected. 

I am, therefore, of the opinion that the clear meaning of the geH,~ral 

assembly is that when a city school district passes from the first class to the 
second class it is necessary at the next succeeding election for mHr.ben; of the 
board of educa.tion to elect all the members of the board of such second class, 
and that the term of the members of the first class shall cease upon the induction 
into office of said board of the second class. 

Section 4745 of the General Code reads as follows: 

"The terms of office of members of eaeh board of education shall 
begin on the fin;t Monday in .January after their election, and, each 
such officer shall hold his office four yf>ars and until his successor is 
elected and qualified." 

But as this is a general provision, of law it must yield to the special pro
visions of section 4703, suzJra, which declares that all of the members must be 
elected at the first election next succE>ecling each fcdBral census. 

Section 4707 of the General Code provides: 

''The redistrictill&. of a city school district shall not affect the 
membership of the then ·existing board of education in such district. 
All members thereof sh~ll continue to serve for the full term for which 
they were elected. After the expiration of such terms, the election 
of members of the board of education from subdistricts shall be by the 
subdistricts a.<; redistricted." 

This provision of law relates solely to the redistricting of city school 
district'> and not to the original districting of· a city school district. In fact 
by providing that a redistrictillg of a city school district shall not affect the 
membership of the then existing board of educ~tion of such district. the inten
tion of the general assembly is c·lear, that when a ·city school district passes 
from the first class to the second class, thl' membership of the then existing 
board shall cease. 

It is my opinion, therefore, that as thP city of Akron has vassed into a 
city school district of the second class, a readjustment of the matter compels 
an election of all members, and the termination of the present board with the 
P.!ection and qualification of the members of the\ new board to be elected. 

Yours very truly, 
TDWTHY S. HoGAN, 

Attorney General. 
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237. 

HIGH SCHOOL--VO'l'E OF ELECTORS Al!THORIZIXG-TD1E LI:\1IT FOR 
ISSUE AND SALF~ OF RO::\'DS BY THE BOARD OF EDB"CATION. 

When the electors of a sr·hool rlislrir·t hare ?'o/erl fat·orably upon t11e 
ner:essity of erecting a lligh school. therf' is no stat1rtory limit as to the time 
when the board shall i.•sztr the bonrls. Thr fwt of the necessitY, u:hich exists. 
1lr11"ever, anfL its r;-cognitinn fly the 1'0icrs. imposes U]Jon the board the obliga
tion to pruceecl within a reasonable time. 

May 3, 1911. 

Hox . .Joux \V. ZEJ.Llm. Ntate C1Jmmisisonc1· of Common Ndwols. Columllus. Ohio. 
DEAH Sw :--1 am in rPceipt of vour favor of recent date, in which you state: 

·'A township school district voted on a bond issue for $25,000.00, 
for the building of a c•mtralized high school. ThE> ])roposition carried 
by a large majority. Somf' of the members of the board deem it 
advisable not to build this year. 

"Query: Is there a limit on the timP as to when a board of educa
tion, under the above named conditions, must issue and sell the bonds 
for the erection uf said building?" 

Section 7625 of the General Code JH'OYides that when the board of education 
of a school district determines that for the proper accommodation of the schools 
of such district it is necessary to pun·hase a site or sites to erect a school 
house or houses the board shall make an estimate of the probable amount of 
money required for such purpose, and Ruhmit to the electors of the district 
the question of bonds for the amount so estimated. Section 7626 provides that. 
if a majority of the ~lectors votin~ on the proposition vote in favor thereof 
the board shall bE> a'tthorized to issue honds for the amount indicated by the 
vote. There is no limit placed on the board of educa.tion as to the time within 
which such board must issue and sell the honds for the erection of said 
building, but as the board is not authorized to submit the question of erecting 
" building until it has dE>termined that it is necessary, I am of opinion, that 
as the necessity for such builrting is presumerl to exist it is the duty of the 
board to proceed within :t rpasonahle time to sell the bonds and erect a school 
building. What is a reasonable timP must rlcpend upon the circumstances. 
-'s the electors llf the school district havp voter! in favor of the bonds because 
thev deemed the P.reclion of the school house in question to be necessary, it 
wo;.lrl 'ieem to me that thP ho::trd of edu,ation is required to proceed with d~te 
diligen'-'e in the erection therPof, an•l if there is no serious reason why such 
building should not be erecteJ this year it is the duty of the board to proceed 
so to do. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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B 257. 

BOARD OF EDUCATION-PO\\'ERS AND DUTIES AS TO PAYMENT OF 
TRANSPORTATION ON TEXT BOOKS. 

Sectwn 7714, General Code. merely gives tl!e board of educati<m, the po1ce1· 
to pay for trar.sportation on te:~;t /woks and is not a manaatory direction to 
the effect that it nwst alu:ays do so. 

l\fay 23, 1911. 

Hox. Jmrx \V. Z~;LI.Eu. State Cummissiollcr uf Common Schools, Columbus, Ohio. 
DEAn Sue-You have submitted to me the following query: 

"Has a, board or education the right to require by contract, that ~he 
publishers of text bool<s in use in the schools 11nder control of said 
hoard, prepay the freight on text books, which they order from the 
publishers of saPle?" 

As the l:1.w authori7.es Lhe boarc1 of education to secure text books at less 
than the maximum price and as the prepaying of freight on text books results 
in a lower price to be pain on such books, l am of opinion that the board can 
require by contract that tbe publishers prepay the freight. 

Section 7714, General Code, reads in part as follows: 

"The board of education must pay all charges for the transportation 
of the bool<s, ont of the school continr;-ent func1. But if s11ch boards of 
education at any time can secure of the publishers bool<s at less than 
such maximum price, they shall do so, and without unnecessary delay 
may make effort to secure such lower price before adopting any 
particular text book." 

The first sentence of section 7714 of the General Code above quoted, as I 
view it, is simply a direction to the board of education in case it has to pay 
charges for the transportation of hooks to pay the same out of the school con
tingent fund. and is not a requirement that the hoard of education must under 
all circumstan1:es pay for the transportation of suC'h books. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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?58. 

BOARDS 01<' EDUCATION--STATE AID TO SCHOOL DISTRICTS-POWER 
TO FUND INDEBTEDNESS-TEACHERS' SALARIES. 

Str1te aid to. board at education under section 7595, General Code, is to be 
granted only when the uw.rimum legal levy is insufficient to pay its teachers a 
minimum salary of $-10 per manth tor eight months of the year, and then only 
when the numbers of persons of school age in the district is twenty times the 
number of teacners therein employed. 

1V1!en~ the shortage arises 1dthout these limitations as by reason of 
inability to compl11 tcith contract to pay teachers $50 per month, sttch indebted
nes~ is a ·•valid, e"·isling and binding one·· and if the board is unable to meet 
the same by reason of taxation limitations, bonds may be issued and the debts 
tunrlecl under authority of scctiong 5656, 5658 ami 5659, General Code. 

CoLu:-.mus, OHIO, May 24, 1911. 

Hox. Jonx ,V. ZELLE!!, State Commissioner of Common Schools, Columbus, Ohio. 
DE\H STR:-On recent date you submitted to me a statement of facts as 

follows: 

"The village of Byesville, Guernsey county, Ohio, pays its super
intendent $1,100.00 per year, the high school principal $90.00 per month, 
the assistant principal $fi0.00 per month, one elementary school 
principal $50.00 per month, one elementary teacher $50.00 per 
month. The emire number of teachers employed by the board 
is twent3·-three. The board of education maintains school thirty
two weeks each year. The maximum levy for school purposes has 
been made. 

"With these conditions, the board finds itself confronted with a 
sh0rtage in the tuition fnud of $1,60(1.00, or perhaps more. The board 
is of the opinion that evBn the past year too many pupils have been 
assigned to each teacher." 

On the above statement of facts you submit two inquiries for my opinion. 
You first inquire whether: 

"Fnder section 7595, G. C., is the Byesville village school district 
entitled to state aid?" 

Section 7595 of thE: General Code reads as follows: 

.. ,. "' * When a school district has not sufficient· money to pay 
its teachers forty dollars per month for eight months of the year, after 
the board of education of such ·district has made the maximum legal 
school levy, three-fourths of which shall be for the tuition fund, then 
such school distriet may receive from the state treasurer sufficient 
money to malie up the deficiency." 

Section 7597 of the General Code rea.ds as follows: 

"No district shall be entitled to state aid as provided in the next 

34-.A. G. 
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~ t\YO preeeding sections, unless the nun1bcr of persons of school age in 
such district is at least twenty times the number of teachers employed 
therein." 

State aid, :mrler section 7595, General Code, supra, is to be granted to a 
school district only when tjle money raised by the maximum legal school levy 
is insuffident to pay its teachers the minimum salary of forty dollars per 
month for eight months of the year, and then only when the number of persons 
of school age in such school district is at least twenty times the number of 
teachers employed therein as provided in section 7597, supra. 

In other words, the purpose of section 7595, supra, is to aid a school district 
which cannot by levying the maximum legal school levy raise money enough to 
pay the necessary teachers the sum of forty dollars per month for eight months 
of the year, anrl does not contemplate the payment of salary of superintendent, 
which, under section 7G90 of the General Code, a board of education may 
appoint. 

I am, therefore, of the opinion that Byesville village school district is not 
entitled to state aid under the facts set forth by you. 

Coming now to your second inquiry as follows: 

"If the foregoing question is answered in the negative, what course 
would yon suggest that the board of education pursue?" 

Section 5656 of the General Code provides in part as follows: 

"* * * the board of education of a school district * * * for 
the purpose of extending the time of payment of any indebtedness, 
which from its limits of taxation such * * * district * * * is 
unable to p:a.y at maturity, may borrow money or issue bonds thereof, 
so as to change, but not increase the indebtedness in the amounts, for 
the length of time, and at the rate of interest that said * * * board 
* * * deems proper, not to exceed the ratP- of six per cent. per 
annum, payable annually or semi-annually." 

Section 5658 of the General Code providP.s in part: 

"No indebtedae~s of a * * * school district " * shall be 
funded '" * * unless snell indebtedness is first determined to be an 
existing, valid and binding obligation of such * * * school district 
~ * * - by a formal resolution of the * * * board of education 
* * *. Sueh resolution shall state the amount of the existing indebted
nE'ss to be funded, * * * the aggregate amount of bonds to be issued 
therefor, their number and denomination, the date of their m·aturity, 
the rate of interest they shall bear and the place of payment of principal 
and interest." 

Section 5659 of the General Code provides in part: 

"For the payment of the bonds issupd under the next three pre
ceding sectionR, the * * " board of education * * * shall levy 
a tax; in addition to the amount otherwise authorized, each year during 
the period the bonds have to run sufficient in amount to pay the 
accruing interest and the ~onds as they mature." 
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The unpaid portion of tllP salaries of the various persons mentioned in 
your statement o!' facts i:; an in(lehtedness which is an existing, valid and 
hinrling obligation of Slil"h Rchool distriet, and by virtue of sections 5656, 5658 
and 5639, supra, tt.e boanl of education. being- unable from its limit of taxation 
to pay the same at maturity. is antho~·ized to tum! ~aid indebtedness and issue 
its bonds in payment thereof. 

Very truly yours, 

D 2G7. 

THIOTUY S. HOGAX, 

Attorney General. 

BOXWELL-PATTERSON GltADUA'fE-RJGHTS TO ENTER HIGH SCHOOL
LIABILiTY OF VILLAGE TO Ol:TSIDE HIGH SCHOOL FOR TUITION 
OF RESIDENT. 

T/1(' lwldP-r of a Bonvell-Patterson diploma rn01>erl to a city ancl entered a 
high sf'lwol. ('mnpleterl tu;o years therein anrl r~ceirerl rrerlit therefor and then 
mover! to a village 1C!!ic/•. r;zaintainerl 011ly a high school of the third grade, by 
Teas on of wl> ich he 1cas torcrtl to rzttenrl the nearest high school of a higher 
orad e. 

IIclll, as there is no -~tatutory pro-uision therefor. the village cannot be 
r·ltarrJerl tor the tuition of 8!1eh student to1· attendanre at the last high school. 

A Boxwell-Pattersou urad1tatc. unrler sef'lio1>. 77H, General Oocle, is entitled 
to l'nter any high school in the state. 

June 10, 1911. 

Hox. Jo11x "'iV. Z.:LLEH, State Commi.~sioner of Common l'ichools, Columbus, Ohio. 

DK\H Sn::--Under rlate of April 25th you presented for my opinion two 
requests: 

First: Yon ask my opinion on the following· 

"The holder of a Boxwell-Pa.tterson diploma moved to a city and 
enlerf'd the high school. After completing two years' work in said high 
school and receiving credit therefor, he moved to a village which main
tains a high school of the third grade. Not being able to get the 
desired studies in said village high school, he attended the nearest 
hig-h school of a higher grade. 

"Query: ls said village in which the pupil has legal school 
resirlenr>e liable for the tui-tion of said pupil?" 

Section 77 48 of the General Code, as amen<led 101 0. L. 296, provides: 

"A board of education providing a third grade high school as 
defined by law shall be required to, pay the tuition of graduates from 
such school residing in the tlistrict at any first grade high school for 
two years, or at a <;econd gradP high school for one year and a first 
grade high school for one year. Such a board providing a second grade 
high RChool as uefinerl by law shall pay the tuition of gracluates 
re.~irling in the rlistril't at any first grade high school for one year; 
exr~ept that, a board maintaining a sec·OJHl or third grade high school 
is not required to pay such tuition when a levy of twelve mills per
mitt<"! by law for such (listrict has h<'Pn reached and all the funds 
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so raised are necessary for the support of the schools of such district. 
No board of eon cation is requirerl to pay the tuition of any pupil for more 
than four school years: Pxf·ept that it must pay the tnition of all success
ful applicants, who have comtJiietl with the further provisions hereof, 
resirling more than four miles hy the most direct route of public travel, 
from the high school provided by the hoard, when such applicants 
attend a nearer high sehool, or in lieu of paying such tuition the board 
of education maintaining a high school may pay for the transportation 
of the pupils living more than four miles from the said high school, 
maintained by the sa.id board of education to said high school. ·where 
more than one high school is maintained, by agreement !Jf the board 
anrl parent or guardian, pupils may attend either and their tl'ansporta· 
tion. shall he so paid. A z;upil li·ping in. a "&illage or city llistrict who 
lias completed tile elementary sr.hool cuursf? anc~ whose legal residence 
has been transferrccl to a totvns1l:i1J or special clistrict in this state 
before he begins or cO?<t.ZJletes a high school course, shall be entitler~ to 
all tne rights aua privileges of a Bo.rwell-Patterson gracluate." 

On realiing the abo\·e section it will he noted that there is no provision 
therein which is applicable to• the facts stated hy you, and consequently is not 
covered by the law. 

I am, therefore, of the opinion that the board of education in this instance 
is not liable for· the tuition of the pupil in question. 

Second: Your next inquiry is as follows: 

"A seventh grade pupil in a village district receives a Boxweii
Pattcrson diploma. 

"Query: Is said pupil entitled to enter the village high school 
the following September, or may he be required to complete the eighth 
grade work before being admitted to the high school"? Shall section 
7744 or 7667, G. C., control?" 

Section 7665, General Code, provides: 

"When a township board of education establishes and maintains 
a high school or high schools within the district under its control, it 
shall have the management and control thereof, and may employ and 
dismiss teachers, and give certificates of such employment, and for 
services rendered, directed to the township clerk." 

Section 7666, General Code, provides: 

"Such board of education shall hnild, repair, add to and furnish 
the necessary school houses, purchase or lease sites therefor, or rent 
suitable rooms, and make all other provisions relative to SU(;h schools 
as- may he deemed proper." 

Section 7667, General Code, provides: 

"Such board of edu<'ation rn,ay regulate and control the admission 
of pupils from the elementary schools unrl.er its charge to such high 
school or high schools, a<'<'Ording to age and attainments, may admit 
adults over twenty-one· years of age, and pupils from other districts 
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on such terms and unrlf>r such rules as it adopts. It shall maintain 
stwh high school or hig-h <;chools not lesR than twenty-eight nor more 
t~an forty weeks in any Rchool year." 

Section 7744, General Corle, provides: 

"The boarJ of county school examiners shall provide for the 
holding of a county commencement not later than August fifteenth, at 
such place as it determines. At this commencement an annual address 
must be rlelivered, at the conclusion of which a diploma shall be 
presented to each successful applicant who has complied with the pro
visions hereof. Huch diploma shall entitle its holder to enter any high 
-school in the state." 
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!<,rom a re::trling of section 7667, supra. it will be seen that such section 
applies solely to townshi)) boards of education. Therefore, section 7744, supra, 
would control and is general in its nature allowing the holder upon receipt 
of such diploma to enter any high school in the state. 

It is my opinion, therefore, that the pupil is entitled on receiving a Box
well-Patterson diploma to entrr the village high schooL 

287. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

STATE SCHOOL COMM!SSIONER-TERl\I OF OFFICE-DATE OF 
ASSUMPTION OF DUTIES. 

Wilen the law requires that the .~tate school r.ommissioner 1cill commence 
hi.s term un .lfo1Hlay. July 10, the tc1·m of his predecessor expires on Sunday. 
July 9, at miclni(lhf. aud _,funrlay. July 111, belongs to the aclministmtion of the 
elected cornmis.~ioner. 

Cor.t:)!Jll:s, Orrw. July 6, 1911. 

Ho:-.-. FHA:\'K ,v_ :\ftLI.t·:n, Nlatc Commissioner of Common Schools, Elect, Dayton, 
Ohio. 

DE.\t: Sut:-I beg to acknowle•lge ref'f>ipt of your communication of the 
date of July 5th, 1911. and in which communication rou inquire as follows: 

' "'l'he law says that thE state commis;:ioner of common schools 
shall be electeu for a term of two years, commencing on the second 
::\Tonday of .July followin~ his election. T will assume the duties of that 
office next ::\Tonday, .luly 10, and what I wish to know is whether :\ion
day, .July 10, will belong to my admini;:tration or to that of my 
predeeessor, Mr. ;!;eller? We are not agreed on this point and I would 
like to know the exact condition." 

In reply to your inquiry beg to say section 3fi2 of the General Code pro
vides as follows: 

"There shall be electerl biennially a <>tate eommissioner of common 
schools who shall hold his office for a term of tw() years, commencing 



534 STATE SCHOOL CO:Il:MISSIONER 

on the second Monday of .July following his election. He shall have 
an office in the state house, in which the books and papers pertaining 
to his office shall be kept." 

In view of the fact that saifl section 352 of the General Code specifically 
says that the state commissioner of coclmon schools shall hold his office for a 
lcrm of two years commencing on the second Monday of July following his 
f'lection, I am of the opinion that the term of your predecessor expires on 
Sunday, July 9, 1911, at midnight, anrl that your term commences immediately 
upon the expiration of his term, that is· July 10, 19ll, and that, therefore, 
Monday, July 10th, belongs to the term of your administration rather than to 
that of your predecessor, Mr. Zeller. 

I trust 1hat I have fully answered yonr inq11iry. 
Yours very truly, 

TIMOTHY S. HoGAN, 
..... ttorney General. 

c 290. 

BOARD OF EDUCATION OF V[LLAGE--BONDS-:-EXTRA TAX LEVY
AUTHORIZATION OF ELECTORS-PROCEDURE OF BOARD. 

ll'hen a ·pillage board of eduration. toas anthorizecl by electors ttnder section 
7592, Genera.l Code, to levy an arldi.tional tax of five mills tor five years, such 
board may proceecl to issue bonds u:ithout further attfhorization o~ the electors 
provided that the conditions of 7626 and 7679, General Code, with reference to 
the quality and nature of the bonds and the 1>rovisions of section 7629 1oith· 
reference to the amount ot the bonds ana the procerlurc of the boarcl be compliecl 
with. 

CoLl'~IIWS. Omo, .July 8, 1911. 

Hox. JoHx W. ZELLEH, State Cammissioncr of Common Schools. Columbus, Ohio. 
DEAR 811::-Under date of June 28th you have submitted to me for opinion 

the following: 

"A village board of education was authorized under section 7592, G. 
C., to levy an additional tax of five mills for five consecutive years. 
Sai•l boa I'd then proceefled to offer for .sale $5,000.00 in bunds. according 
to sections 7629 and 7630. 

"Are the bonds so issued legal without a further vote of the people 
to sell said bonds?" 

Section 7591 of the General Code reads: 

"Except aR hereinafter provided, the local tax levy for all school 
purposes shall not exceed twelve mills on the dollar of valuation of 
taxable property in any school district, and in city school districts 
shall not be less than six mills. Such levy shall not include any 
special levy for a specified purpose, provided for by a vote of the 
people." 

SP.ction' 7592 of the General Code reads: 

"A greater or less tax than is authorized above may be levied for 
any or all school purposes. Any board of education may make an 
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arlditional annual 1!;-~·y of not morp than five mills for any number of 
eonsecutivP years nol excePding- five, if the proposition to make such 
levy or levies ha5 been submitted hy the board. to a vote of the electors 
of the school district, under a resolution prescribing the time, place 
and naturp of the proposition to be submitted, and approved by a 
majority of those voting on the proposition." 

535 

Secti0n 7625 of the General Corle, amended 102 Ohio L::~.ws, page -, reads: 

"When the board of education of any school district determines 
that for the p:-oper accommodation of the schools of such district it is 
necessary to purchase a ~ite or sitPs to erect a school house or houses, 
to complete a partially built school house, to enlarge, repair or furnish 
a school house, or to purchasP real estate for playground for children, 
or to flo any or all of such things, that the funds at its rlisposal or that 
can be raisecl under the prol'isions of sections seventy-si:r hunrlred and 
twenty-nine and seventy-si:r hundred anll thirty. are not sufficient to 
accomplish the purpose and that a bond issue is necessary, the boarrl 
shall make an estimate of the probable amount of money required for 
such purpose or purposes and at a generJ.I election or special election 
called for that purpose, sul•mit to the electors of the district the question 
of the issuing of bonrls for the amount so estimated. Notices of the 
election required herein shall be given in the manner provided by law for 
school elections." 

Section 7626 of the General Code reads: 

"If 11. majority of the electors, voting on the proposition to issue 
bonds. vote in favor thereof, the boanl thereby shall be authorized to, 
issue bonds for the amount indicated lly the vote. The issue and sale 
thereof Hhall he rrovidE'd for by a resolution fixing the amount of each 
bond, the length of lime ther shall rnn, the rate of interest they shall 

•bPar, and the time of sale, which may he by compeitive bidding at the 
discretion of the board." 

SPction 7627 of the General Code readf': 

"Such uonds shall hear a rate of intP.rest not to exceed six per cent. 
per annum payable semi-annually, ile made payable within at least 
forty years from the rlate the-reof. be numbered consecutively, made 
payable to the bearer. bear date of the day of sale and be signed by 
the president anrl clerk of the board of education. The clerk of the 
board must keep a recorrl of the number, date, amount, and the rate 
of intereE<t of each bond solrl, the amount received for it, the name of 
the person to whom suld, and the timP when payable, which record 
shall be open to the inspection of thP public at all reasonable times. 
Bonds so issued shall in no case be sold for less than their par value, 
nor br>ar interest until the purchase money for them has been paid." 

Section 7fi2!l of the GPneral Code reads: 

"The hoard of education of any school <listrif't may issue bonds to ob
tain or improve public school property, and in anticipation of income from 
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taxes, for such purposes, levied or to be levied, from time to time as oc
casion requires; may issue and sell bonds, under the 1·estrictions and. bear
ing a rate oj interest specified in sections se1:enty-si:r hundrecl and twenty
six and seventy-six hundred and twenty-seven. The board shall pay such 
bonds and the interest _thereon \vhen due, but provide that no greater 
amount of bonds be issued in any year than would equal the aggregate 
of a tax at the rate of two mills, for the year next preceding such 
issue. The order to issue bonds shall be made only at a regular 
meeting of the board and by a vote of two-thirds of its full member
ship, taken by yeas and nays and entered upon its journal." 

Section 7630 of the General Code reads: 

"In no case shall a board of education issue bonds under the pro
visions of the next preceding section in a greater amount than can be 
provided for and paid with the tax levy authorized by sections seventy
five hundred and ninety-one and seventy-five hundred and ninety-two, 
and paid within forty years after the issue on the basis of the tax 
valuation at the time of the issue." 

I am of the opinion that as the board of education has been authorized 
under section 7592, supra, to levy an atlditional tax, and. as section 7629, supra, 
authorizes the board of education to issue and sell bonds in anticipation of the 
income from taxes under the restrictions and bearing the rate of interest 
specified in sections 7626 and 7627, supra, that the first_ sentence in section 
7626, supra, applies only to bonds issued under section 7625, supra, and that 
the restrictions menti-oned in said section 7629, supra, refer to the issuing and 
sale of bonds by resolution fixing the amount; of the bond, the length of time, 
the rate of interest, and time of sale which may be by competitive bidding at 
the discretion of the board, and consequently, the electors of such district having 
authorized an additional annual levy of five mills for five consecutive years, 
that the bonds so issued are legal without a further vote of the people to 
authorize the issuing of such bonds, provided that no greater amount of bonds 
be issued in any year tban would equa~ the aggregate of a tax at the rate of 
two mills ·for the year next preceding such issue, and provided further, that 
the order to issue such bonds be made at a regular meeting of the board and 
and by a vote of two-thirds of its full membership, taken by yeas and nays 
and entered upon its journal, and further provided that the provisions of 
section 7630, supra, are complied with. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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D290. 

VILLAGE SCHOOL DISTRICT-·VALUATION NECESSARY-ATTACH:\IENT 
OF TERRITORY. 

An incorpomf~rl rilla{JP. whir·lt form.~ part n[ a township school clistrict, 
becumcs ip.~o {af'to a village scho'Jl district upon the attainmettt of a tax valua
tion of one hunrircrl thousand cloll11rs. 

Said village may attach territory for school [Jllrposes uncler section 4092, 
General Cocle, et seq. 

Cor.c~mes, Omo, July 8, 1911. 

IJox . .Joux "\V. Zf:LL~:H. Slate Commissioner r•f Cmnmou Schools, Columbus, Ohio. 
DEAH SIR:-Your favor of April 2Fith has remained unanswered until the 

present moment becaw;e of further information which I have but lately 
received from you. 

You desire my opinion upon the following. facts: 

"An incOJ:'J>Orated Yillagc forms part of a township school district. 
It is now desired to form a village district with certain attached 
territory. 

"What is the method of procedure?" 

F.rom later information furnished me on June lOth, I ascet·tain that such 
incorporated village has. a total tax valuation of more than one hundred 
thousand dollars. 

Section 4681 of the General Code reads as follows: 

"Ear:h viliage, together with the territory attached to it for school 
purposes, and excluding the terrilory wilhin its corporate limits 
detached for school pnrpo~es, and having in the district thus formed 
a total tn.x valuation of not less than one hundred thousand dollars, 
shall constitute a village school district." 

SeC't!on 4682, General Code, amended 102 Ohio Laws, reads as follows: 

"A village, together with the territory attached to it for school pur
poses, and excluding the territory within its corporate limits detached 
for school purposes, with a tax valuation of less than one hundred 
thousand dollars, shall not constitute a village school district, but the 
proposition to dissolve or organize such village school district shall be 
suhmittecl by the hoard of education to the electors of s:.tch village at 
any general or a special election callecl for that lll'rpose. and be so 
determined by a majority vote of such electors." 

Said section 4682 as above amended is the same as original section 4682 
rx<'ept for the wor•ls above underscored. 

S~C'tion 1681 and sPction 4682, supra, an~ a codification of section 3888, 
Revisecl Statutes, and are in substance identical with said section 3888, Revised 
Statutes. 

The principle question submitted by you has been jurlicially determined 
in the case- of Buckman, Auditor vs. the StatC', ex rei., Board of Education, 81 
0. S. 171, the syllabu!l of whkh is as follows: 
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"Village school district-Vote of electors not necessary to create, 
when. Sect ion 3888, Revised Statutes, amended-Act of April 2, 1906. 

"By force of the provisions of section 3888, Revised Statutes, as 
amended April 2, 1906, and in effect April 16, 1906 ( 98 0. L. 217) each 
incorporated village then existing-April 16, 1906, or since created, 
'togP.ther with the territory attached to it for school purposes, and 
excluding the territory within its corporate limits detached for school 
pnrposes, and haYing in the district thus formed a total tax valuation 
of not less than one hundred thousand dollars,' constitutes and is a 
village school district. no vote of the electors of such village being 
necessary to the creation or establishment of such district." 

YOU!" attention is respeeti'ully ealled to the opinion in :m.id case which 
fully sets out the reasoning of the court in regard to section 3888, Revised 
Statutes. 

I Rm, therefore, of the opinion that such villRge on attaining a total tax 
valuation of not less than one hundrerl thousand dollars ipso facto constitutes 
a village school district. 

If said village desires to attftch thereto certain territory for school pur
poses it may be done by virtue of sections 4902, et seq. of the General Code. 

300. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATION-PROVISION FOR ADOPTION OF TEXT BOOKS 
DIRECTORY AS TO TIME-CHANGE OF TEXT BOOKS WITHIN FIVE 
YEARS AND AFTER. 

The stipulation of section 77I:J, General Code. to the effect that the acloption 
of text IJol;;s sllall be mtulc a.t a regular meeting between "the first Monclay in 
Pebr11ary and the {ir8t Monday in August"" is diTectory and not manclatory in 
accordance with the (lencral principle of construction ancl in view of the further 
fact that the duty is a positive one enjoined by law. 

Text lJooks shal not 1Je chanped within {ire years except 1Jy a vote of five
sixths of the mem !Jers of the board. After the lapse of five years, however, 
a rnajority 1YJte shall T1e su{{icien.t to make snch change. 

CoLUMBUS, OHIO, July 19, 1911. 

MR. FRAXK \V. MILLER, State CommissioneT of Schools, Coluntbus, Ohio. 
DEAH Sm:-Your communication of recent date is duly received, wherein 

you ask, !lrst, "Can a board of education adopt text books by a majority vote 
Rftcr the first Monday in Augnst provirled it ha.'l not previously done so?" and, 
second, "An adoption was made in August. 1906. In .June, 1911, the board of 
education of that township adopter! another list of books. Four of the five 
members voting in favor of said adoption, * * * Is this last adoption legal?" 

Section li 13, General Code, provides: 

'"At a regular meeting, held between the first Monday in February 
and the first Monday in August. ea.-:h board of education sh:a.ll determine 
by a majority vote of all members elected the studies to be pursued 
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ann which of such text books so filed shall be used in the schools under 
its control. Rut no text hooks n9w in use or hereafter adopted shall 
be changed, nor any part thereof altered or revised, nor any other 
text book be suLstituted therefor for five years after the date of the 
selection anrl adoption thereof, as shown by the official records of such 
boanls, except by the consent at a regular meeting, of five-sixths of all 
members elected thereto. Bool<s so substituted shall be adopted for 
the full term of five years. \ ~!l v. 460 par. 5.)" 

53!) 

APswering your first question, I am of the opinion that the provision of the 
statute referring to the regular meeting "held between the first Monday in 
February and the first :l.lonrlay in August" is rlirectory and not mandatory. It 
is a well settlerl prin,~iple of law that provisions regarding the duties of public 
officers, and S]1ecifying the time for their performance, are, in that regard, 
generally directory ''though a statute directs a thing to be done at a particular 
time, it does not necessarily follow that it cannot be done afterwards." 

Southerland on Statutory Constrnction, Sec. 612. 

As statec! by the at:thor just namerl, the designation of the time in this 
instance is not a limitation on the power of the board, and since the duty is 
Pnjoined by law, even though it be delayed beyonrl the particular time designated 
!n the statute, it can lJe legally performed at a later date, so, it is my opinion, 
!hat the board of erlucation in question, at a meeting subsequent to the first 
:Monday in August, may adopt text books by a majority vote in the event that 
it had not previously done so. 

Amnvering your second question: A reading of section 7713, G. C., supra, 
shows that the text bool•s in use at a particular time cannot be changed 
and othl'r text hooks substituted fm· five years after the date of the 
selection and adoption thereof, except by the consent, at a regular meeting, 
of five-sixths of all memhPrs elected thereto, but, as I read your question, in 
this instance the former adoption of the list of books was marle in August; 
1906, conl'equ.,ntly the five years would ])e up in August, 1!lll. 

I tal{e it, there can be no question that the board of education, which will 
l.Je r-ont]WSf'd of the same membership in Augnst, can hold a regular meeting 
in .Tune, 1911. and at said meeting arlopt another list of books to be substituted 
for the list adopted at the meeting of August, 1906, which substitution shall 
becr.mf' effer-tive in August, 1tlll. 

For this Phange, all that is required is a majority vote of all members 
elected, and, since yoli state that four of the five members elected voted in favor 
or said arloption, it is my opinion that the adoption of the substituted list was 
r~>gular and legal. 

Trustin); that this answers your inquiries, I am, 
Very truly yours, 

TDlOTIIY S. HOGAX, 

Attorney General. 
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304. 

TEXT BOOKS-RIGHT OF PUBUSHE~ TO CONTRACT WITH SCHOOL 
BOARDS AT. RATE FIXE~D BY CD:\DHSSIONER-FIVlJ YEAR LIJ\HTA
ION-REFILING, CONDI1.'TON PRECEDENT TO RIGHT OF COMMIS
SIONERS TO CHANGE LISTING PRICE. 

The object of section 7709, General Code, is to fix certain conditions, com
pliance tcith which shall entitle publishers of text books to ccttract with boards 
of education tor the sale of their books. 

After fixing the price u.•hich the books of a certain pttblisher -may be sol!J 
at, 75% of the wholesale price, the state school commissioner cannot within 
five years rt!rlttce such price nnless the publisher refiles such book for Tisfing 
with the commission. 

Wh•~1·e a te:ct book, companu has ma(lc a contract for 75% of the wholesale 
price as fixett by the commission, btlt which contract extends beyonl.b the 'five 
years' time tor which such price was listed, and such company refuses to refile 
such book with the commission after 8UCh period has expired, the contract may 
be treated as terminate(! tor the Teason that said c01npany's rights to so con
tmct is limited to the fi.·ue yea-· period. for which the price was fixed. 

COLUHBOS, OHIO. July 26, 1911. 

Hox. FRAXK W. MILLEn, State CommissioneT of Common 1'\chools, Colttmbtts, 
Ohio. 

DEAR Sm:-1 beg to aclmowledge receipt of your communication of July 
21st, in which yon inquire as follows: 

"The state school book commission in previous years fixed the 
maximum price at which !Jooks may be listed to be sold to our public 
schools at 75% of the JJUblishers' wholes'ale list ])rice. 

"The commission a few weeks ago fixed the maximum price at 
60% of the wholesale list price. Many publishers say they will not list 
their books at this price. Many boolrs were listed in 1910 and since 
they were listed for a period of five years their time would not expire 
until 1915. Other books were listed in 1909 and their time will not 
expire until 1914. 

"We should be glad to have your interpretation· on this question. 
If a book was listed at 75% of the list price as required at the time 
by the book commission, and the time covered by the listing has not 
yet expired, will it be legal to sell the books thus listed at 75% of the 
list price during the entire time for which they were listed even though 
the time extend beyond the time at which the maximum was placed 
at 60%. 

"To illustrate: A book was listed at 75% of list price in 1910, 
must that book be sold at 60% of list in 1 !112, or may it be sold at 
75% of list as per contract? 

"May we also have your interpretation on this question: A book 
was listed in 1906. The time has just expired and the company refuses 
to relist the book. They made a contract in 1.909 with a board of 
education for a period of five years to sell them the book at 75% of 
the list price. The five-year contract between the publisher and board 
of education has not yet terminated, but the book is not listed. What 
is to be done next year?" 
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In reply to your inquiry, see !ion 77fl!l of thP General Code provides as 
follows: 

"Any publisher or publishers of school boolis in the United States 
desiring to ofier school boolis for use by pupils in the common schools 
of Otio as hHeinafter provided, bPfore such books may be lawfully 
adopted and purehasell b:: any school board, must file in the office of 
the s~ate eommissioner of eommon sehools, a copy of each book proposed 
to be so offered, together with the published list wholesale price 
thereof. No reviser! edition of any sueh book shall be used in the 
eommon schools until a copy of such edition has been filed in the office 
of the commissioner together with the pub! ished list wholesale price 
therPof. 'l'hP commissioner mm'<t carefully preserve in his office all 
such C'opies of bool•s 3nd the ]}rices therPof." 

Seetion 7710 of the General Code provides: 

"When and so often rts ::tny book and the price thereof is filed in 
the commissioner's office as provider! in the next preceding section, a 
commission consisting of the governor, secretary of state and state 
commissioner of common schools immediately shall fix the maximum 
price at which such bool>s may be sold or published by boards of 
education, as hereinafter provided, which price must not exceed seventy
five per cent. of the published list wholesale price thereof. The state 
commissioner of common schaols immediately shall notify the publisher 
of such book so filed, of the maximum price fixed. If the publisher 
so notified, notifies the commissioner in writing that he accepts the 
price fixed, and agrees in writing to furnish such book during a period 
of five years at that price, snell written acceptance and agreement shall 
entitle the publisher to offer the books so filed for sale to such boards 
of education." 

Section 7711 of the General Code provides: 

"Such commissioner, during the first half of the month of June, 
in each year, must furnish to each board of education the names and 
a1ldrt>sses of all publishers who during the year ending on the first day 
of the month of .June in each year, agreed in writing to furnish their 
rmblications upon the terms above provided. A board of education 
shall not adopt or eause to he used in the common schools any book 
whose publisher has not r:omplied, as to such book, with the provisions 
of law relating thereto." 

Section 7712 of the General Code provides: 

"If a publisher who agreed in writing to furnish books as above 
provided, fails or refuses to furnish books as above provided to any 
hoard of education or its authorized agent upon the terms herein pro
vider!. such board at once must notify such commission of such failure 
or refusal, ;md it at once shall cause an investigation of such charges 
to be made. lf it is found to hP tniP thP commission at once shall 
notify such pllblisher and each boa1·d of education in the state that 
sn1·h book shall not lh0reafter be arloptell or purchased by boards of 
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education. Such pnblishc1· shall forfeit and pay to the state of Ohio 
five hundred dollars for each failure, to he recovered in the name of 
the state, in an a~tion to he brought by the attomey general, in the 
court of common pleas of Franklin county, or in any other proper 
court or in any otJ,er place whE're service can be made. The amount, 
when collected, must be paid into the state treasury to the credit of 
the common school fund of the state." 

Coming now to respond to your inqniry you say: 

"We should be glad to .have your interpretation on this question. 
If a book was listed at 75% of the list price as requfred at the time 
by the uook commission, and the tim_e covered by the listing has not 
yet expired, will it be legal to sell the bool1s thus listed at 75% of the 
list price during t.he entire time for which they were listed even though 
the time extend beyond the time at which the maximum was placed 
at 60%.'' 

I think some difficulty arises from the f:otct that your question may not 
he in conformity with what might be regarded as an interpretation of the 
statute. The statute to my mind is plain, and really requires no- interpretation 
and is not susceptible of one. It speaks clearly for itself. 

The general purpose and effect of section 7709 of the General Code is to 
prescribe conditions which must hE' complied with before any publisher or 
publishers of school bool1s in the United States may have a legal right to offer 
books for sale for use by pupils in the common schools. This section of the 
General Code, to wit: Section 7709 provides what such publisher or publishers 
must do in order to have a privilege. Section 7710, General Code, provides 
that the commission sludl fix the maximum price at which school books may 
be sold or purchased by boards of education. Under this section it is not 
intended that the boarrl. of education shall pay the maximum price. They have 
the right of contract, and should purchase books under the most favorable 
prices for the benefit of the public. The object of the statute is evidently to 
prevent irupo~itions upon the public by school book publishing companies. If 
a publisher or publishers of school books dPsires to file a book in the office 
of the state commissioner of common schools that has been filed within five 
years and listed, I think such publisher or publishers have the privilege of 
so doing, but unquestionably only with the undE>rstanding that the price should 
he lower and not higher; while the statute does not seem to provide for the 
filing of any book oftener than once in five years, unless revised, yet, as the 
object of the taw is the reduction of price and not the increase, I am of opinion 
that if a publisher or publishers desires to file the same book the second time, 
or oftener, within the five year period, with a reduction in list price, the same 
may be lawfully doue. 

Coming now; to the power of the commission to fix the maximum price at 
60% of the wholesale list price, I beg to advise that I am not able to see how 
this may be done lawfully unless the publisher or publishers of the book in 
question file certain book anew that was previously filed within five years. In 
case such publisher or publishers do this, I think they waived their rights 
anrl. will be held to the maximum fixed by the commission under such circum
stances. But in case a publishet· or publishers rlo not file such book a second 
or thirrl time, as the case may be, and the five years have not expired, it is 
my opinion that such publisher or publishers may lawfully sell such book at 
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tlw maximum _to IJoards of l":lur>ation dnrin1; the five years provided for, subjeet 
to the disc·rction of tlw hoarrls of eclneation in maldng the eontract. Such 
hoards of education should, of ronrse. purrhase text l.Joolis at the least possible 
price, but the privil,o;ges given tc the pnhlisher or publishers under the statute 
SE'em to be plain. 

The attention of bo.1rcls of E'clucation should he especially called to- the 
folloll·ing sPf'tion of the General Code, to wit: Section 7713: 

"At a regular rr:eeting. heltl bet\\ eE'n the first :\Ion clay in February 
and the first :\lontlay in Au~usl, each board of education shall determine 
hv a majority votE' of all members elected the studies to be pursued 
an•! whi,.h of SliC't'. text hooks so filed shall he used in the schools under 
its c·ontt·ol. But no rext books now in use or hereafter adopted shall 
he <·hanged, nor any part thf>reof alterPd or revised, nor any other 
tf>xt booli l:e suhstitnted therefor for five years after the date of the 
seledion and adoption therof, a.c; shown IJy thf> official records of such 
hoards, except by the consent at a rE'gular mi>eting, of five-sixths of 
all members elel'led thereto. Boolis so ~uhstituted shall be adopted 
for the full term of five yf>ars." 

It will IJe seen from the foregoing that the statute gives the right to a 
puhlishet· or publishers' of text boolis to offer for sale their books to boards 
of education in Ohio; that when such publisher or publishers comply with the 
conrlitions precf>dent they have the right. to offer their text books for sale; that 
when these text IJooks arP ador,ted there shall be no change in their use and 
there shall l)e no alteration or revision of them, or shall any other text book 
be substituted therefor for fivf' years aft8r the date of the selection and adoption 
thereof as shown by the offi<::iHI records of sueh board, except by the consent at 
a re~;ular meeting of five-sjxths of Lhe members elected thereto. It is further 
providf>d that books so substituted shall be adopted for the full term of five 
yPars. 

The object of the law in prf>venting a change during the period of five 
years is undoubtedly to correct abuses that were existing compelling the parents 
of children to buy one set of text boolis one year, and another set within 
perhaps another year or two. 

Unfortunately, these statutes, to wit: Sections 7709, et seq., operate in 
favor of the publisher of text bool;s, but the protection to the public is with 
the board of education in that they have the full power of contract to purchase 
at the lowest possible price, and this they should do. 

You further say: 

":'11ay we also have your interprf>tation on this question: A book 
wa~ listed in 190G. The timf' has ju:;;t expired and the company refuses 
to relist the boolc They made a contract ·in 1909 with a board of 
erlucation for a period of five years to sell them the book at 75% of 
the li~t price. The five-year contract between the publisher and the 
boarrl of education has not yet terminatPCl, but the book is not listed. 
What is to be done next year?" 

In answer thereto I beg to advise that sf>etion 7710 of the General Code, I 
think, Pffectually settles this quPstion. 

Tn!:er alia, it provides as follows: 

"The state co1nmissioner of rommon schools immediately shall 
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notify tJ;e publisher of such, book so filecl, of the maximum price fixed. 
If the publisher so notified, notifies the commissioner in writing that 
he accepts the price fixed, and a!!:rees in writing to furnish such book 
rluring a periorl 'lf five years at that price, such written acceptance and 
agreement shall entitle the publisher to offer the books so filed for sale 
to such boards of erlucation." 

Unrler the foregoing cited section the priyiJcge of the publishing company 
ro sell in this state ends in five years. After notification by the state school 
commissioner to publishers that said commissioner acc·epts the price fixed by 
sueh publisher or publishers sl'hool boards in making their contracts must be 
governed therehy. 

It is not coneeivable that a publisher would be compelled to do business 
in a state beyond the time within whir;h the state licenses him so to do, by 
virtue of its own statutes. "-fY conr;lusion is. therefore, that the publishing 
company is not compelled ~mder the law to relist. its bool,s. There is no statute 
so to compel it. and boards of erlucation must proceed just as it would if the 
full five years' time has expired. 

307. 

Very respectfully yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

NATIONAL EDUCATION ASSOCIATION-DUTIES OF STATE SCHOOL 
COMMISSIONER-BXPENSES. 

The statutes do- not rerogni<::e the National Etlucation Association ancl 
therefore, a bill presented b1! thr. state S('hool commissioner for attendance at -
,<uch association. cannot !Je allowed by the state. 

COLUMBUS, OHIO, July 29, 1911. 

Hox. Jonx W. ZELLER, Ex-State School Commissioner. and Hox. FRANK W. 
MrLu:n, State Commissioner of Common Schools, Colttmbus, Ohio. 

GEXTLE:ItEX :-You inquired verbally of me as to whether or not a certain 
bill of· $40.30, presented by Mr. Zeller on account of his expenses in attendance 
upon the convention of the National Educational Association at San Francisco 
for the year 1911, is one properly to be allowed. You state the following facts: 

"The association convened on July 8, 1911, and la."ted until July 
14, 1911. Mr. Zeller's term of office expired on July lOth and it appears 
therefore that Mr. Zeller's term of office expired and Mr. Miller's term 
of office began about two days after the association convened. 

With this state of facts you ask this department as to whether or not the 
hill presented by Mr. Zeller is a valid claim against the state. 

I take it. from the form of your question that you both have assumed 
that the only question to be considered is that arising from the expiration of 
the term of office of one ann the coming into office of the other •.luring the time 
of the meeting of the association. 

Responding to your inquiry permit me to say that I am of opinion that 
the question as to the validity of the elaim does not depend upon the state of 
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facts in this case which you have presPntPd. The claim i" invalid without 
any reference to the term of office. It SPPms that hPrrtofore allowances of this 
l\ind were made under favor of section 351 of thP GenPral Code of Ohio, formerly 
Revised Statutes, sections 356 and 357. Said section :J;;-! of thP GenPral Code 
provides as follows: 

''The state commis!'ioner of c-ommon schools shall give attendance 
at his officP not lef's than ten months paeh year, except wbrn absent 
on official duty. While holrlin!?; such office he shall not perform the 
duties of teacher or superintendent of a public or privatE> school, or be 
employed as teacher in a colleg-e or hold any other office or 110sition 
of employment. Each ~-E'ar he shall visit E'arh judicial district of the 
state, superintend and Pnconrage teachE'rs' institutes. confrr with b:J:J.rds 
of educ-ation and other school officers, visit schools and dPiiver lef'tures 
on topics calculated to subserve the interrsts of popular education." 

You will observe that so far as the payment of expenses is concerned the 
following would control: 

Each year he (the state school commiEsioaer) shall visit each judicial 
district of the state, superintend and encouragP teachers' institutes, confer with 
l:dJ.rds of education and other school officers, visit srbools and deliver lectures 
on topics calculated to subserve the interest of popular education. 

I am not able to say under which of the foregoing heads the claim could 
be based. First, the state school commissionAr is required to visit each judicial 
rlistrict of the state. This evidently mPans to visit schools or educational 
institutions under the control of the state. Second, it is the duty of the state 
commissioner to superintend and encourage teaehers' instituteR. Teachers' 
institutes are under the control of the state. Third, he should. confer with 
boards of education and other school officers. Such boardR and school officers 
are creations of the state in respect to the schools. Fourth, he shall visit 
schools. This evidently means public schools. Fifth, he shall deliver lectures 
on topics calculated to subserve the interests of popular education. This 
unquestionably means, deliver lectures beforP borlies in connection with the 
public school or colleges or institutions within the control of the state, doing 
educational work. 

The National Educational Association dol's not seem to be- recognized by 
thP Ohio statutes, and however worthy it~ purposes may be, it is a voluntary 
association and the state school commissioner iR not permitted to select volun
tarily any association that might be of his choirf' for attendance by himself, 
and charge the state therefor. Sometimes, unfortunately, when an opinion is 
rendered affecting expenses in relation to tlie publie schools and expense bills 
are ruled against the friends of education entertain the erroneous notion that 
the attor•1ey genr>ral's r!Ppartment has control of the Hubjeet-matter. This is 
not true. If bills of the ldnr! in question are proper to he allowed the remedy 
is with the legislature; but in this conneetion I might say' that the legislature 
itself is without eonstit•Itional authority to authorize the payment- of any bills 
for school purposes excevt those within thP control of the state. 

For the foregoing reasons this department is ronstrainerl to bold that the 
hill is invalid. 

J:i- A .. G. 

Very truly yours, 
TnroTIIY S. HooAx, 

Attorney General. 
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326. 

EXAMINER OF TEACHERS-SINGLE DAY FOR ALL SUBJECTS-SINGLE 
FEE-LISTING ACCORDING TO APPLICANTS. 

It is the intention of the statutes that each applicant for teacher's examina
tion shall be exmninea on all snl1jects at one examination held on a single &ty 
and that the examiners shall receive lmt a single statutory tee therefor. 

It is illegal, therefore, to divide the examination; to distribute the subjects 
over a perio_d ot two rlays, to charge a tee for each clay anc~ to list the examina
tions according to applications instead of according to applicants. 

CoLt:,mt•s, Omo, August 18, 1911. 

Hox. FRAXK W. MILLE!:, f:Jtate Commissioner of Common Schools, Columbus, 
Ohio. 

DK\R Sm:-I have your communication of August 16t!}, wherein you advise: 

·"The custom for years among county boards of school examiners 
has been to give teachers who apply for certificates, the privilege of 
two nays' examination if they take this examination in consecutive 
months. The county examiners in most cases have required the appli
cants to pay a fee at each examination; or, in other words, each month. 
The county board of examiners in making up their report count the 

,_, name of the •tpplicanl in making up their report for each month and 
in that way the applications are double the number of applicants. 

"The bureau of nniform accounting that examined the bool{S of the 
county examiners have found against the board of examiners for 
making up their list from the number of applications instead of the 
number of applicants. They also object to the county examiners 
charging a fee for each application, which means two fees for each 
applicant before the applicant finishes the examination." 

and you ask the following question: 

"Can a county board of school examiners divide the examination 
in two parts, and can they charge a fee for each part? And can they 
count the name of the applicant in both months when the board of 
examiners mal{e up their list on which list depends the pay of such 
exa,miners ?" 

' In reply thereto I beg to advise th'at the provisions of the General Code 
relating to county boards of examiners commences with section 7811 and con
tinues to and includes section 7837, G. C. It is only necessary, to quote a few 
of these sections to determine the questions which you ask. 

Section 7817 of the General Code, under the heading of "Meetings for 
Examinations; notice'' provides as (ollows: 

"Each board shall hold public meetings for the examination of 
applicants for county teachers' certificates on the first Saturday of 
every month of the year, unless Saturday falls on a legal holiday, in 
which case, it must be held on the succeeding Saturday, at such place 
or places within the county as, in the opinion of the board, best will 
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accommodate the greatest number of applicants. Notice thereof shall 
be published in two weekly newspapers of different politics printed in 
the county, if two .!)&I!('rs thus are published, if not, then a publication 
in one only is required. In no case '>hall the board hold any private 
examination or antPdate any certificate." 

547 

You will notice from the above that the date fixed for holding meetings 
for examinations of applicants for county teachers' certificates is the first 
::laturday of evtJry month of the year with the exceptions contained in the 
section quoted. This mc;:tns, of course, that the applicants shall be examined 
for the teachers' certificate and not partially examined. 

I appreciate the fuel that in rccf'nt years numerous branches have been 
added to the list to be submitted to the teachers who are applicants for 
certificates; however, for a great m:any years within my own personal knowledge, 
and when there were com!_)aratively few branches in which the teachers were 
examined, the law fixed a given day for the meeting of the board of school. 
examiner:>. If one day be not sufficient, the correction should be made by the 
legislature. 

Section 7834 of the General Code provides for the "Compensation of Board" 
and is as follows: 

"Each member of the county board of school examiners is entitled 
to receive ten dollars for each E'xamination of fifty applicants or less, 
fourteen dollars for each examination of more than fifty applicants 
and less than one hundn~d. eighteen doll'ars for each examination of 
one hundred applicants and less than one hundred and fifty, twenty
two dollars for each examination of one hundred and fifty applicants 
and less than two hundred, and four dollars for each additional fifty 
applicants or fraction thereof, to be paid out. of the county treasury on 
the order of the county auditor. Books, blanks and stationery required 
by the board shall be furnished by the county auuilor." 

Under this section yon will notice th~t each. member of the county board 
of school examiners is enVtled to receive tl'n dollars tor each examination of 
fifty applicants or less; fourteen dollars for eacll examination of more tha~t 

fifty applicants and less than one hundred. * * * The theory of the law 
unquestionably and unanswerably is that the board must have examined the 
applicant upon all the branches required for tPachers' certificates for each 
examination. When the school e1eaminers divide the time and charge arlditional 
fees, it is a subversion of the purpose of the legislature in fixing a fee based 
upon the applicants for an entire examination. If it were intended that the 
fee should be for a partial cx'amination, the statute would say so. 

· Section 7837 of the General Code, under the hearl of "Compensation of 
Clerk," provides as follows: 

"The clerk shall receive for his f1ervires as clerk four rlollars for 
each examination of sixty applicants or less, six dollars for each exami
nation of more than sixty applicants and less than one hundred, eight 
dollars for each examination of one hundrerl applicants/ or more, to be 
paid out of the county treasury on the orrler of the county auditor. 
But no order shall be drawn for tbP. month of August until the clerk 
produces a receipt from the state r.ommissioner of common schools 
that he has filed all the reports for the year required by him." 
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I do not see how the work of the clerk could be increased because the· 
applicant appeared twice. My mind in this matter is perfectly clear to the 
effect that examiners have no right whatever to require the applicant 'to pay a 
fee for each E"'xamination. I do not thinlt it is the purpose of the law l.o divide 
the examinations irrespective of the fees. However it is the fee question which 
makes the matter criticisable. 

I do not wish in this opinion to be understood as making any reflection 
upon any official who san<'tioned this practice. Honest men are liable to be 
mistaken, but I certainly trust that the school authorities will show a 
disposition, after the law is explained to them. to conform to the opinion of 
their legal advisers, especially in matters so clear as not to be reasonably 
,!lisputable. 

With my best wishes personally and officially,_ believe me to remain, 
Very sincerely yours, 

E 326. 

TH10THY S. HOGAN, 

Attorney General. 

WATER RENT OF SCHOOL BUILDINGS-LIABILITY TO CITY OF SCHOOL 
DISTRICTS PARTLY WITHIN AND WITHOUT PARTLY WITHOUT A 
CITY. 

Under the language Gf section 3963, General Code, the tvater furnished to 
school bu·ildings which are located in cities whose school clistrict is partly in 
the city mid partly comprises territor11 outside of the city, 1nust be paicl tor by 
the director of such district to the city. 

CoLuMnus, OHIO, August 19, 1911. 

HoN. F. W. MILLER, State Commissioner of Common Schools, Ool~tmbtts, Ohio. 

DEAR Sm:-Under date of July 31st you state in reference to the bo·ard of 
education of Newark, Ohio, as follows: 

"The board of public service proposes to compel the board of 
education of the city to install meters and pay for all water consumed 
in the fifteen school buildings located within the limits of the city. 
They base their position in this matter upon an amendment of May 
6, 1911, of section 3963 of the General Code, which without limitation 
exempted school buildings from payment of water rate or rather denied 
to the director the right to charge therefor. The amendment still 
exempts public school buildings, but contains the following provision 
taken from 56 bulletin 219: 

" 'But in any case ·where the said school building or buildings are 
situated within a village or cities, and the boundaries of the school 
district include territory not within the boundaries of the village or 
cities in which said building or buildings are located, then the director 
of such school oUstrict shall pay the village or cities for the water 
furnished for sa~d building or buildings.' 

The question the school commissioner wishes to submit is as follows: 

"Under the amendment quoted above would a board of education 
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having control of huildings situated within the city limits having 
territory of the school district without the city limits be compelled by 
the board of puLlic service to install meters and pay for the water 
used?" 
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Section 3963 of th~ Gf'neral Code, as amended 102 Ohio Laws 94, reads in 
part as follows: 

":\'o charge shall be made hy the director of public service in cities 
* * " for ,;upplying water * * * for the use of public school 
buildings; but, in any case 1clzcre the said school building, or buildings, 
are situated 1cithin a villagt< or cities, and the boundaries of the school 
tUstrict include. territory nut 1citl>in the boundarie.~ of the village or 
l'ities in tchich said building or builr!ings, are located, then the director 
uf SUC'h school rlistrict shall pay the village or cities fur water furnished 
fur sairl building or buildings." 

While the intention of the legislature may have been different from its 
expression of such intent in the wording of the provision of the statute, as 
amended, above underscored, in my view the language so used in susceptible 
of Tmt one meaning, to wit: that where the school building is situated within 
a city, the school district of which, inrlmles territory attached to it for school 
purposes, the director of such distriet shall pay the city for the water furnished 
.to the school building. 

While this may work a hardship and an unjust discrimination between 
city school distrids which are composed solely of ten-itory ·.vithin the city 
limits, and such school districts that have attached territory for school pur
poses, yet the language of the statute, as I view it, is plain, and the remedy is 
with the legislature. Yours truly, 

A-360. 

TIMOTHY 8. HOGAN, 

Attorney General. 

WAIVER {)F STATUTORY PROVISION-TEACHER'S CONTRACTS FOR 
SERVICES AT LESS THAN $40.00 PER MONTH. 

The provision of section 7595, General Code, stipulating that no teacher 
shall IJe employer/. at less than $40.00 per month may be waive.cl and a contract 
by a teacher for st>rvi1·e for a less ~um 1coultl be legal. 

Cou::-.IBCR, Omo, September 15, 1911. 

Hox. F. ·w. :.\llLLEH, State Commissioner of Common Schools, Columbus, Ohio. 
DE.\R Sue-Under date of July 13th you wrote me as follows: 

"Section 7;)!15 of the General Code designates the minimum salary 
for school tea~hers. :\iany boards of education have contracted with 
teachPrs to teach for le~s than the minimum allowed by law under this 
section. We undf>rstand that the !mpreme court has decided that such 
a contract is binding to both parties concerned. 

"Question: Is it legal for boards of education to employ teachers 
at a salary lf'5s than $ to.OO per month for the full school year of eight 
months?" 
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Section 7595 of the General Code provides: 

"No person shall be employerl to teach in any public sc~ool in 
Ohio for less than forty dollars a month. When a school district has 
not sufficient money to pay its teachers forty dollars per month for 
eight months of the year, after the board of education of such district 
has made the maximum legal school levy, three-fourt.hR of which shall 
be for the tuition fund, then such school district. may receive from 
the state treasurer sufficient money to make up the deficiency." 

The case to which you refer' as having been rledded by the supreme court 
is the case of Layne, Administrator of the Estate of Irwin Vermillion, deceased 
vs. the Board of Education, No. 11428 in the supreme court. 

I have examined the records and brief in the said case, and find the facts 
to be as follows: 

The case was originally brought in the common pleas court of Lawrence 
county, Ohio, by one Irwin Vermillion on two causes of action: Fir_st. To recover 
the sum of thirty dollars, being the difference in amount between thirty-five 
dollars a month-the amount for which he signed to teach for the board of 
education of Aid township, Lawrence county, and which amount he duly 
received-'and forty dollars a month, the minimum amount to be paid a teacher, 
as fixed by what is r..ow section 7595 of the General Code, supra, on the ground 
that he was entitled thereto by virtue of the said section. 

Second. To recover from the said board of education the sum of ten dollars 
for attending the Lawrence county te..1.chers' institute for the term of one week, 
"lt being the amount of money that the plaintiff would have earned had he 
taught school for the said week at the lawful price of forty dollars." 

A demurrer was sustaineJ to the said first cause of action; the said common 
pleas court holding, as stated in the bTief for plain1iff in error in the supreme 
court, that the legislature did not hat·e the power or autho·rity to fix the 
minimum wages tor p1tblic school teachers and. tha.t the board:. of education 
was not bound by such law. 

A demurrer was overruled to the said second cause of action and the 
rlefendant, not desiring io plead further, a judgment for the plaintiff against 
the defendant was rendered for $7.75 (it is suggested that the amount should 
have been $8.75 and which, as I figure it, was based on the contract price of 
$35.00 a month. 

Said judgment of the court of common pleas was affirmed by the circuit 
court and again by the supreme court without report on December 13, 1910, 
the latter court in the journal entry ordering "that judgment of the said circuit 
court be and the same is hereby affirmed." 

The contentions of the plaintiff in error in the supreme court were that: 
1. The legislature had a11thority to pass section 7595 of the Geneml Code, 

supra, and, 
2. Irwin Vermillion did uot waive such statutory provisions nor was he 

stopped from claiming under such statutes. 
The defendant in error contended: 
1. That the said Vermillion had waived by agreement the benefits of the 

provisions of section 75fl5 of the General Code, supra, and 
2. That the contract being illegal and void and of no effect, the plaintiff 

in error could not recover and the courts woulrl leave the parties where it 
found them. 

The supreme court in affirming the judgment of the circut court in the 
first cause of action might have done so on either of the two grounds con· 
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tended for by the defendant in error, but the said court affirmed the judgment 
of the drcuit in toto, L e., as to the serond cause of action as welL Had the 
said eourt affirmed the judgment of the circuit court as to the first cause of 
action on the ground that the contract was illegal and void and of no force and 
effect, it is submitted that said court could not then have affirmed the judgment 
of the circuit court on the second cause of action for which judgment was 
given for the plaintiff in the common pleas court for $8.75, being the amount 
due for one week's att('ndance at the institute as based on the contract price 
of $35.00 per month for the reason that if the ·contract was illegal and void 
and of no effect, it could not be nRed as a basis for computing the attendance at 
the institute. an!l the court would leave the parties as it found them. 

It i~ to be noted that the petition in error filed in the supreme court com
plained' of error only as to the first canse of action set forth in the plaintiff's 
petition in the common ple'.ls court and judgment of the common pleas and 
circuit court<> thereon, but thP fmpreme court in its journal entry stated that 
"the judgment of the said circuit conrt be and the same is hereby affirmed." 
:M:y conclusion, therefore, is that in so doing thP snpreme court affirmed the 
judgment of thP circuit conrt in its entirety and not simply as to the first cause 
of action. 

Therefore, the supreme court having snstained the jndgment of the circuit 
and common pleas conrtR in toto, I am forced to the conclusion that it was on 
the grounds that the provisions of sertion 7595, G. C., supra, might be waived 
by agreement. 

In view of the decision of the supremP court above referred to, and feeling 
il my duty to follow such •leclsion, I am of the opinion that the provisions of 
f:ection 7595 of the General Code, supra, may be waived by> agreement and that, 
therefore, it is legal for the board of educa~on to employ teachers at a salary 
less than forty dollars per month for the full school year of eight months, pro
vided ~1wh tearhers agree to serve at a salary less than forty dollars per 
month. 

418. 

Very truly yours, 
TDlOTHY 8. HOGAN, 

Attorney General. 

BOARDS OF EDUCATION-Pn\VER TO FUND INDEBTEDNESS-LIMITA
TIONS-''RUNN lNG EXPENSES"-A UDITOR'S CERTIFICA 'l'E. 

Section 5656, General Cnrle, empowers the board of education when pressea 
by reason of taxation limitations. to issue bonfls or borrow money tor the pur
pose of meeting such valid existing and binding indebtedness among its running 
expenses as are excepted unrler section 5661, General Code, from the necessity 
of tlze auditor's certificate tn the effect that funds are in the trewmry. 

The power is extended alone to these enumerated expenses namely, "con
tracts authorized to be made by other provisions of law tor the employment of 
/Padters, officers and other school employes of boards of education." 

Cor.l:~mes, Onm, October 11, 1911. 

Ho~. FRAXK W. :\IJLLEH, Commissioner of Common Schools, Columbus, Ohio. 

DEAH Sm:-I beg to acknowledge receipt of your letter of September 29th, 
requesting my opinion upon the following questions: 
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"1. Does section 5656, Ohio School Laws, give boards of education 
power to borrow money to meet the usual running expenses of the 
schools under their control? 

"2. If this section does not grant them the power, under what 
section, may they be al.Jle to do this?" 

Section 5656, General CodE', to which you refer, provides as follows: 

"* * · * the board of education of a school district * * * for 
the purpose of extending the time of payment of any indebtedness, 
which from its limits of taxation such "' "' "' district * * * is 
unable to pay at maturity, may borrow money or issue the bonds 
thereof, so as to change, but not increase the indebtedness in the 
amounts, for 'the length of time and at the rate of interest that said 
* * * board * * * deem proper, not to exceed the rate of six 
per cent. per annum, payable annually or semi-annually." 

This section applies as well to indebtE'dness not funded as to bonded. or 
funded indebtedness. This is made quite clear, not only by the provisions of 
sections 5657 and · 5658, but also because of the construction given to said 

- sections in the case of Commissioners vs. State, 78 0. S. 287. I am, therefore, 
clearly of the opinion that under section 5656 a board of education may borrow 
money and issue bonds for the purpose of meeting an indebtedness not funded. 
·section 5658, however, which is in pari materia with section 5656, provides 
that before the action authorized by section 565G shall he taken the hoard shall, 
by resolution, determine the indehtc,dness sought to be funded to be an "existing, 
valid and binding obligation of such * * * school district." 

Now, section 5660, General Code, provides that: 

"The board of educa.tion of a school district shall not enter into 
any contract, agreement or obligation involving the expenditure of 
money * * * unless the * * * clerk * * " first certifies that 
the money required for the payment of such obligation * * * is in 
the treasury to the credit of the fund from which it is to be drawn, 
or has been leviE'd and placed on the duplicate and in process of 
eollection and not appropriated for any other purpose. " * *" 

Section 5661 provides that: 

"All contracts, agreements or obligations * * * entered into 
* * * contrary to the provisions of the next preceding section shall 
be void, but snch section shall not apply to contracts authorized to be 
made by other provisions of faw for the employment of teachers, officers, 
and other school emtlloyes of the boards of education." 

All of the above quoted sections must be considered together. Upon such 
consideration it appEars that contracts for employment of teachers, officers and 
other school employes of b(JI.lrds of education are excepted from the general 
rule requiring the presettce of money in the fund at the time of entering into 
che contract, as a condition precedent to the validity of such contract. That 
being the case, it would be possible for such a contract to be a subsisting and 
valid obligation of the district, for which, in a given year, it would not have 
money, either in the treasury or levied and in process of collection. Being a 
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valid obligation of the district the board of education might lawfully pass the 
resolution referred to in section 5658. Therefore, such obligations, which, I 
suppose, are within the purview of your question, being "the usual running 
expenses of the schools" may be met by borrowing mohey under section 5656. 

As to other "usual running expenses" I find it difficult to imagine any debts 
that, in the face of sections 5660 and 5661, as above quoted, could be lawfully 
created by the board of education without the board first having in the treasury 
and unappropriated for any other purpose, or in process of collection, money 
sufficient to discharge such obligations. 

I am of the opinion, therefore, that except as to contracts of employment, 
and obligations arising thevefrom, a board of education may not borrow money 
to meet the usual running expenses of the schools; lmt as to such contracts of 
employment the board has ample power under the sections cited to borrow 
money to meet any deficiency which may be created in their funds by th~ 
existence of such contract. 

In passing, permit me to remark that none of these sections authorize a 
prospective borrowing of money. That is to say, under none of them may the 
board of education first borrow the money and then enter into contracts to 
spend the money borrowed. The contract must have been m'ade and must have 
been valid when made, anu the hoard of education must find itself unable tQ 
pay its obliagtion under the contract, hefore money may be borrowed under 
section 5656. 

Upon careful examination of the statutes I fail to find any other provision 
of which a board· of education may avail itself in order to meet an existing or 
anticipated deficiency in its funds for running expenses. The other statutory 
provisions relating to the powers of such boards to borrow money have 
reference only to the construction, repair or improvement of school houses, or 
the acquisition' of sites therefor. 

420. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TRAVELING EXPENSE OF STATE COMMISSIONER OF SCHOOLS, ON TRIP 
TO CONFERENCE OI•' STATE SUPERINTENDENTS OF PUBLIC IN
STRUCTION N01' ALLOWED. 

As there is no law ordering or authorizing the state commissione~ of com
mon schools to attend a conference of state superintendents of instruction, the 
traveling expen.ses incurreil on such tri.p may not be allowefl from the travelin{f 
e:rpense funcl appropriated for that official. 

CmL'~ums, Onw, October 13, 1911. 

Hox. F. W. MILLEH, 8tnte Commissioner of Common Schools, Columbus, Ohio. 

D~;Ait Sm:-Under date of October 11th, you submitted for my opinion the 
following: 

"A conference of state superintendents of public instruction will 
be held in Topeka, Kan8as, October 1 'l. 19 and 20, to consider questions 
which are of mutual interest to thP different states, anrl one question 
esperially which is of interstate significance. While in Columbus a 
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few weeks ago the U. S. commi!:'sioner of education urg6j me to attend 
this meeting, stating that it was important that all state superintendents 
attend. 

"The question I ask is: Wi II my necessary expenses connected 
with this trip be paid from the traveling expense fund of the state 
school commissioner, or must I pay it out of my own pocket?" 

Section 354 of the General Code provides in part as follows: 

"The state commissioner of common schools shall give attendance 
at his office not less than ten months each year, except when absent 
on official duty. ., * * Each year he shall visit each judicial district 
·of the state, superintenrt ann enPouragCl teachers' institutes, confer with 
hoards o_f education and other sPhool officers, visit schools and rteliver 
lectures on topics calcnlated to snbserve tlw interests of popular 
education." 

Under thel approprialiou bill found in 102 Ohio Laws 18, there was appro
priated for the expenses of the state school commissioner the sum of $800.00. 

The question of which you inquire is whether or not such money or any 
part thereof can lJe used to pay your expenses to a conference of the state 
superintendents of public instniction to I.Je held at Topelm., Kansas. 

As I view the'imatter, said appropriation mentioned is to be used by you 
exclusively for traveling expenses in pursuance of your duty under section 354, 
above quoted, and, consequently, cannot he used for the purpose desired. 

In a well considerecl case decided by the circuit court of the eighth circuit, 
the case of State ex rel. Marani vs. WI"ight, Auc!itor, Henry, J., in reference to 
the payment of traveling expenses of the building inspetcor of the city of 
Cleveland incurred by him on a trip to Columbus to attend a convention of 
building inspectors of the various municipalities, says: 

"We hold tha.t in the absence of any specific statutory provision 
for such cases, the test of the city's liability must be deemed to be, is 
the trip or journey in which the expenses were incurred necessarily 
implied in or reasonably and directly incirlent to the prescribed duties 
of the municipal officer who undertakes such journey." 

I am of the opinion that the same rule would apply to state officers, and as 
consider the matter the trip that you propose taking is not governed by any 

specific statutory provision, nor is it nP.cessarily implied in or reasonably 
incident to the duties devolving upon you as set forth in sections 352-367 of 
the General Code, being the provisions relative to the state commissioners of 
common schools. 

I am, therefore, of the opinion that your necessary expenses connected 
with this trip cannot be paid from the traveling expense fund of the state school 
commissioner. 

Very truly yours, 
TnrOTHY S. HOGAN, 

Attorney General. 
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440. 

TEACHERS' EXA:\1INATIONS- LICENSE- CERTIFICATES- RENEWALS 
EFFECT OF A:\1END:\1ENT REQUIRING "ELE:\1ENTARY AGRICUL· 
TURE''-I:\lPAIR:\IEN'l' OF CONTRACT-ELE:\lENTARY, SPECIAL AND 
TE:\lPORARY CETITIFJCATES. 

A teacher's license is not a rontract and is subject to existing and reason· 
able future restrictions. 

Renezcal certi,ticates m·c provided by statute for persons holding a pro-
1 

visional certificate of two or thr~e 11ears. who have been continuously engaged, 
in practice for the past five years. upon examination in theory anrl practic_~ 

only. 
Professional certificates rnay re reneu:ed trilhout examination if the holder 

has been teaching continuously for tom· years prior thereto. Renewals may 
be granted hozcever. onl!l at the termination of the original certificate. 

Since section 7830, General Coile. was arnenclecl so as to require after 
September 1, 1912, "elementary agriculture" in addition to the subjects formerly 
required, a certificate issue~~ 111zrler the tanner law a.~ an "elementary school• 
r·ertificate" and valid for "all" lmznches of study 1·equirerl at that time, can now 
be considered ouzu as a "special certificate" valid as to certain specific studies 
lmt not for "all'' subjects now required. 

The hol1ler of a tear:hers· elementary rertificate 1vhich 1vas isstwd prior to 
the amendment above statecl antl which cert-ificate extencls beyond Sept. 1, 1912, 
will be required tn tnke nn r.:r:nm ination in elementary agr!culture, in order to 
teach after Sept. 1, 1912, ttnless aln~acly uncler contract to teach for a periocJ 
t;:ctencling be.11oncl such date in which case the law cannot be al!owe1l to affect 
an im.1wirment of such contract. 

It u:oulrl not be legal to place ''elernentary agriculture'' upon a teacher's 
elementary certificate issued. prior to the amendment aforesaid, after the holder 
had passed an examination in this subject. A sper-ial certificate tor the adcled 
IJTanch may in such case iJe issued ho,vever, 

A.fter the amendment and prior to Sept. 1, 1912, elementary agriculture 
slwulcl be aclcled as a 1·cqui1·crL ll1'anch. 

Former elementary certificates may be renewed only as "special certificates." 
ci renewal certificate issued after passage of the amenament may have 

"elementary agriculture" inclucled therein prot>ided, both the applicant's special 
certificates 1chich are of the same class. including one for "elementary agri
culture'' ancl one tor all sltbjects formerly requirecl, run out at elate of con,. 
templatefl renewal. 

As section 7821, General Coclc. has been amended so as to make all 
rertificates ineffective until the first of September following, holders of certi~ 
cates which terminate prior to that date. may uncler section 7826, General Code. 
lJe granted temporary certificates extending fi'Om saicl aate of termination to 
the first of Sept em be,. following. 

Cor.rMnL's, Onm, October 30, 1911. 

Ho:x. F. ,V. :\fiLLER. State Commissioner of Common Schools, Columbus, Ohio. 

DEAR SJR:-Under date of September 13, 1911, you call my attention to 
section 7830 of the General Code as amended 102 Ohio Laws 129-130, and like· 
wise to section 7821 of the General Code as amendPd 102 Ohio Laws 419. 

Section 7830 as amended was so amended in order to include "elementary 
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:-tgriculture" as a required branch of study, an examination on which a teacher 
applying for a certificate is required to pass. 

Section 7821 of the General Code as amended was so amended in order to 
establish a date on which the certificate should begin. 

In your letter you state that teachers' elementary certificates have been 
issued by the county board of examiners prior to the passage of the amendment 
of section 7830, which will continue in force for one, two, three or more years 
after September 1, 1912, and that such certificates do not have "elementary 
agriculture" thereon. 

Under the above state of facts you have submitted for my opinion the 
following questions: 

Pirst: 'Vhether it will be necessary for the holder of a teacher's 
elementary certificate, which was issued prior to the amendment of section 
7830, General Code, and which continues beyond September 1, 1912, to take an 
examination in "elementary agriculture" in order to teach after September 1, 
1912. 

Second: 'Vhether it woulct be legal to place "elementary agriculture" on 
a teachers's elementary certificate which was issued prior to the amendment' 
of section 7830, General Cocte, and which certificate continues beyond September 
) , 1912, on the holder passing an examination in "elementary agriculture." 

Thircl: Whether "elementary agriculture" could be added as a required 
branch in examinations held after the passage of the amendment of section 
7830, General Code, and before September 1, 1912. 

J;'ourth: Whether the holder of a teacher's elementary certificate which 
was issued prior to the amendment of· sedion 7830, General Code, on making 
application for a ·renewal of said certificate after the passage of such amend· 
ment, should be required to pass au examination· in "elementary agriculture." 

Pifth: Whether on renewing a teacher's elementary certificate the renewal 
certificate issued after the passage of the amendment of section 7830, General 
Code, should have "elementary agriculture" included in such certificate, the 
applicant having passed an examination in such subject. 

Sixth: In view of the amendment of section 7821, "General Code, at what 
time may a teacher's certificate be renewed? 

Section i821, General Code, (referred to in your letter of inquiry) was 
amended June 8, 1911, (102 Ohio Laws 419) to read in part as follows: 

"County boarct of school.examiners may grant teach&rs' certificates 
for one, two. three, five and eight years which shall be valid in all 
village, township and special school ctistricts of the county wherein 
they are issued. * "' * 

"Such certificate shall be valid tor one, two, three, five and eight 
yea1·s {rom the first day of September following the day of the examina
tion." 

The language of such section is the same as the section previous to the 
amendment thereof with the exception of the language above underscored. 

Section 7830, General Code, (referred to in your letter of inquiry) was 
am_ended l\'Iay 18, 1911, (102 Ohio Laws 129). to read as follows: 

"No person shall be employed or enter upon the performance of 
his duties as a teacher in any elementary school supported wholly or 
in part by the state in any village, township or special school district, 
who has not obtained from a board of school examiners having legal 
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jurisdiction a certificate of good moral character; that he or she is 
qualified to teach orthography, reading, :writing, arithmetic, English 
grammar and composition, geography, history of the "United States, 
including civil government, physiology, including narcotics, literature, 
and on and after September {i1·st, WI.!, elementary agriculture, and that 
he or she possesses an adequate knowledge of the theory and practice 
of teaching." 

557 

The language of the aboYe section is the same as that of such section IJefore 
amendment with the exception of the words above underscorced. 

Section 7691 of the General Code provides in part: 

"No person shall be appointed as a teacher for a term longer than 
four school years, nor for Jess than one year, except to fill an unexpired 
term, the term to begin with four months of the date of the appoint
ment." 

By virtue of the provisiOns of section 7691, General Code, supra, all con
tracts with teachers made prior to the amendment of section 7830, General Code, 
would have to begin within four months from the date of their appointment, 
and, consequently, each school teacher appointed prior to the amendment of 
section 7830, G. C., supra, would have to enter into'the performance of his duties 
not later th'an September 19, 1911, or in other words, during the present school 
year, and therefore, such teachers would have entered upqn and be in the 
performance of their duties at the present time. 

A teacher's certificate is in no 8ense a contract, but is simply a license to 
teach, and evidences that such teacher has the necessary qualifications in order 
to teach. 

"A license or certificate of qualification which under some statutes 
a teacher must possess before he is eligible to teach in the public 
schools has none of the elements of a contract, and does not confer 
upon the holder thereof an absolute right but only gives him a personal 
privilege to be exercised under existing restrictions, and under such 
M may thereafter be reasonably imposed." 

35 Cyc. 1066, paragraph C. 

Section 7830, General Code, (as amended) supra, provides that no person 
shall be employed or enter upon the performance of his duties as a teacher 
in any <'lementary school in a township, village or special school district, unless 
such person is the holder of a certificate to teach. 

In the case of school district No. 2, Oxford township vs. Dilman, 22 0. S. 
194, which was a suit based on a provision of the school law of 1864 that no 
person shall be "employed" as a teacher unless he first obtain a certificate 
required by law, it was decided that a contract for employment made with a 
teacher before he obtains a requisite certificate is valid provided he obtains it 
before entering upon the duties of his employment. 

In view of such decision, I am of the opinion that a similar rule would· 
apply to the present statute (section 7830, supra) and that the words "employed" 
and "entered upon the performance of his duties as teacher" as used in such 
statute, are to be construed as synonymous. 

Any teacher wqo has a legal teacher's certificate issued prior to the amend
ment of section 7830, supra, who was under contract to teach prior to the 
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passage of such amendment; and whose contract of employment extends beyond 
September 1, 1912, may under such contract continue so to teach without having 
a certificate of qualification to teach "elementary agriculture." At the time of 
entering into the contract he was the holdE'r of a legally recognized certificate, 
and the contract so entered into was in every way valid. To require him to 
pass an examination in "elementary agriculture," because since the contract 
was entered into the law had been changed in reference to the requirements 
of teachers' certificates, would, should he fail to pass such an exa~ination, annul 
his contract, and would, therefore, be an impairment of the obligation of such 
contract. 

Any teacher employed after the passage of the amendment of section 7830, 
10upra, the term of whose employment will extend beyond September 1, 1912, 
must before performing such service under such contract after September 1, 
1912, be the holder of a teacher's certificate that he is duly qualified to teach 
"elementary agriculture,'' as such contract was entered into under the pro
visions of law then in force, which requires that after September 1, 1912, a 
teacher shall have a certificate that he is qualified to teach "elementary 
agriculture." 

Section 7822 of the General Code provides: 

"All teachers' certificates granted for one, two or three years shall 
be regarded aR provisional cer,tificates, and be issued and renewed only 
in compliance with such reasonable regulations and standards and 
upon sucb ratios as the board adopts. But when any teacher holds a 
two or three years' certificate, and for the last five years preceding has 
been continuously engaged in teaching in this state, such teacher shall 
be entitled to have such certificate renewed by passing an examination 
in theory and practice." 

Section 7823 of the General Code, as amended, 102 0. L. 49, provides: 

"Applicants for five-years' or eight-years' certificates shall have 
had not less than forty months' experience in teaching and shall make 
not less than eigbty.five per cent. in any branch and a general average 
of not less than ninety-two per cent. All five-years' and eight-years' 
certificates shall be regarded as professional certificates, and shall be 
renewed without examination at the discretion of the examining board, 
except that no such certificate will be renewable if the holder thereof 
has not been actively engaged in teaching within the four years pre
ceding. Such professional certificate shall be valid in any county in 
the state." 

It will be noted hy an examination of the above quoted sections that 
te~chers' certificates granted for one, two and three years are "provisional 
certificat"s" and that teachers' certificates granted for five or eight years are 
professional certificates. 

Further, that a teacher holding a provisional certificate of two or three 
years, and has continuously engaged in teaching in this state for the last five 
years, shall be entitled to have such certifiacte renewed without an examination 
in other than· "theory and practice," and that professional certificates may be 
renewed without examination, provided the holder thereof has been actively 
engaged in teaching within the four years prior thereto. 

A teacher's certificate cannot be renewed except that the renewal thereof 
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shall tahe effect at the termination of the original certificate. For example, 
if a tPacher holds a three-years' certificate, only one year of which has expired, 
leaving a balance of lwo years for which said certificate is to run, he cannot 
make application to the board of examiners at the expiration of said one year, 
to surrender his said certificate and have a new certificate issued for three 
years from such applkatio.n. He is only entitled to a renezcal of such certificate, 
whieh renewal certificate shall beg·in at the expiration of the original. 

Section 7829, Genera! Code, provides as follows: 

"Three kinds of teachers' certificates only shall be issued by r~ounly 
boards of school examiners, which shall be styled respectively, 'teacher's 
elementary school certificate,' valid fo1· all branches of study in schools 
below high school rani,, 'teacher's hig-h school certificate,' valid for all 
branPhes of st~1dy in rE"cogni7ed high schools and for 'supcrintPndents 
am\ ,teacher's special certificate,' valid in school of all grades, but only 
for the branch or branches of study named therein." 

It will be noted, therefore, that in elementary schools there are two ldnds 
of t"!achers' certificates issued by school examiners, the teachers' "elementary 
school certifiactes," valirl for all branches of study in elementary schools, and 
"special certificates" valid only for the branch or branches or study named 
therein. 

Section 7830, General Code. having been amended so as to require the 
certificates thereunder to include a further subject, and as "teachers' elementary 
school certificates," both provisional and professional, are by the provisions of 
section 7829, supra, issued as Yalid for all branches of sturty, I am of the opinion 
that such elementary school certifiactes issued prior to the amendment of 
section 7830, must after such amendment either be considered as rendered 
entirely invalid, because of said amendment, or else are to be con;idered since 
such amendment as ··special certillcates" hy reason thereof. 

I do not believe that it was the intention of the legislature by such amend· 
ment to absolutely nullify all such certificates, and, therefore, I am of the 
opinion that such certificates are to be considered after the amendment as 
"special certificates." 

If an elementary school certificate has been issued to a teacher prior to the 
amendment of section 7830, supra, which said certificate does not show that 
he is qualified to teach "elementary agriculture" he should present himself to 
the county board of examiners for an examination in such a subject if he desires 
to teach after September 1, 1912, provided such teacher is not at present in the 
performance of his duty unrler a contract entered into prior to the amendment 
of section 7830, the term of which extends beyond said date. If he passes such 
an examination a "teacher's spt>cial certificate" should be issued therefor, which 
it is suggested should be so issued as to terminate as nearly as possible with 
the termination of the other certificate held by him. 

The two cf>rtifirates, to wit: the certificate issued prior to the amendment of 
seetioll 7830 anti the teacher's special certificate issued on the examination in 
"elementary agriculture" will to~ether cr=rtify that the teacher is qualified to 
teach all of the bran<·he.~ provicled for in said section 7830, and will satisfy the 
provisions of said section. 

All examinations helrl by county examiners, the successful candidates of 
whir·h will receive teacherb' elementary school certificates bearing date 
September 1, 1912, as provided in sec lion 7821, General Code, as amended, should 
include an examination in "f>lementary agriculture,'' 
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Coming now to answer your specific inquiries I shall do so in the order in 
which they are presented. 

"First: Whether it will be necessary for lhe holder of a teacher's 
elementary certificate, which was issued prior to the amendment of 
section 7830, General Cone, and which continues beyond September 1, 
1912, to take an examination in 'elementary agriculture' in order to 
teach after September 1. 1912." 

I am of the opinion that unless a teacher is in the performance of his 
duties under a contract, entered into before the passage of section 7830, General 
Code, as amencled, the term of :Which contract will extend -beyond September 
l, 1912, it will be necessary' for a teacher in order to teach after September 1, 
1912, to take an examination in "elementary agriculture," although the 
certiticate heretof6re issued prior to the passage of section 7830, G. C., as 
amended does no~ expire until after September 1, 1912. 

"Second: Whether it would be legal to place 'elementary agri
culture' on a teacher's elementary certificate which was issued prior 
to the amendment of section 7830, General Code, and which certificate 
continues beyond September 1, 1912, on the holder passing an examina
tion in 'elementary agriculture.' " 

l am of the opinion that it would not be legal to place "elementary agri
cnlture" on a teacher's elementary certificate which was is"Lled prior to the 
amendment of section 7830, G. C., the term of which extends beyond September 
1, 1912, but that such teacher's elementary certificate, sin co such amendment 
is to be considered as a "special certificate," and not a "teacher's elementary 
certificate," and further, that a special certificate on the subject of "elementary 
agriculture" should likewise be granted. These two certificates cover all the 
branches required under said seetion 7830, G. C., as amended. It will be well 
for the county examiners to fix the term of such certificate in "elementary 
agriculture" at such period as will cause the two certificates to expire at or 
abont the same time. 

"Third: Whether 'elementary agriculture' could be added as a 
required branch in examination held after the passage of the amend
ment of section 7830, General Code, and before September 1, 1912." 

I am of the opinion that an examination in "elementary agricuture" should 
he given together with ::w examination on the other ~ubjects rel]uired by section 
7830, G. C., as amPnded, at each examination subsel)uent to the amendment of 
~ection 7830, G. C., the certificate of which is to be dated September. 1, 1912, in 
accordance with section 7821, G. C., as amended. 

"Fourth: ·whethPr the holder of a teacher's certificate which was 
issued prior to the amendment of section 7830 on making application 
for a renewal of said certificate after the passage of such· amendment 
should be required to pass an examination in 'elementan' agriculture.'" 

I am of the opinion that a teacher's certificate, which prior to the amend
ment of section 7830, G. C., was a "teacher's elementary certificate" is now to 
be considered as a "teacher's special certificate," and that such certificate may 
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be renewed as a "special certificate" without such teacher having to pass an 
examination in "elementary agriculture." However; if such teacher desires to 
c:>omply with the provisions of section 7830, G. C., as amended, he must pass 
an examination in "elementary agriculture" and receive a "teacher's special 
certificate" therefor. 

"Fifth: Whethe1· a renewal certificate issued after the passage of 
the amendment of section 7830, G. C., should have 'elementary agri
culture' included in such ·certificate, the applicant having passed an 
examination in such subject." 

I am of the opinion for the reasons above stated in answer to your fourth 
inquiry that what was before the passage of the amendement of section 7830, 
G. C., a "teacher's elementary certificate" is, since the passage thereof, to be 
considered as a •·teacher's special certificate" and cannot have "elementary 
agriculture" included in such certificate, but that an additional special certificate 
in such subject is to be granted. Should at any time the two certificates of a 
teacher be of the same class, i. e., as to being a provisional or profession·ai 
eertificate, and the terms of which will expire about the same time, I can see 
no reason, on a renewal of said two certificates, why a teacher's elementary 
certificate should not be issued in renewal of said two certificates. 

"Sixth: In view of the amendment of section 7821, General Code, 
at what time may a teacher's certificate be renewed?" 

Prior to the amendment of section 7821, General Code, certificates were 
·issued at each examination for the yearly periods set forth in said. certificate 
and valid for such period from the date of examination. The present law 
provides that all teac:>hers' certificates shall be valid from September first, 
following t.he clay of t.he examination. This in many cases would leave a hiatus 
of several months between the expiration of the certificates issued prior to 
the amen<lment of section 7821, G. C., and the time from which certificates 
issued under such amendment shall be valid. 

It is a principle of law that teachers in order to draw their salaries must 
have a certificate of their qualifications covering the period for which such 
salary is drawn, at the time of performing the service. 

In many instances, the eertificates heretofore issued would lapse before 
the completion of the term of the contract, and the teacher on presenting 
himself to a board of examiners for examination and passing the same, would 
receive a certificate under sueh examination valid only from September first, 
following, and would no1, therefore, have any certificate to cover the term of 
his employment between the date of the expiration of his former certificate 
and the commencement of the new. 

Furthermore, as I am of the opinion, that a renewal certificate must be 
dated to begin at the expiration of the certificate of which it is a renewal, and 
as all certificates are now required to begin on September 1, 1912, there would 
Jilrewise be a hiatus between said two dates. 

Realizing the difficulties above st.at.ed, the legislature amended section 7826 
of the General Code ( 102 Ohio Laws 419), by adding to such section the 
following: 

"and at any regular examination such board upon proper applica
tion being made, subject to the same rules and regulations as applied 

36-A. G. 
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to the granting of regu)ar certificates shall issue temporary certificates, 
which shall be valid from the date of issue until the first day of 
September following." 

I am, therefore, of ihe opinion that under the above provision the board 
of school examiners shall issue temporary certificates to cover the period from 
the date on which the certificate issued prior to the amendment of section 7821, 
G. C., shall terminate, to the first day of September following, from which time 
a new certificate or a ren~wal certificate is to be valid. 

458. 

Very truly yours, 
TDWTHY S. HOGAN, 

Attorney General. 

VILLAGE ADVANCING TO CITY-TEACHER'S CERTIFICATE-BOARD OF 
EDUCATION-BOARD OF SCHOOL EXAMINERS. 

When a village advan~es to a city by reason of the fecleral census, the 
village officials remain in office tmtil the ci.ty .officers elected in the next election 
have been inductea into office. 

The village boarcL of education may determine the number of members to 
be elected to the city boara of education but. the power to appoint the city board 
of examiners resides only in the board elected muler the city plan. 

The county certificates will be sufficient to carry teachers throttgh the 
present year but for later periods a certificate mnst be obtainecl from the 
regularly appointee! ci.ty board. of school· examiners. 

CoLu~IBUS, Onro, November 9, 1911. 

Hox. F. W. MJLLER, .<;tate Commissioner of Common S~hools, Columbus, Ohio. 
DEAR Snc-Uncler elate of Septemher 11th, you state that the village of 

'Vapalwneta, having the necessary population according to the last federal 
census, became the city of Wapakoneta, and you desire to know whether 
certificates granted by the county board of examiners in Auglab:e county will 
be sufficient for the teachers now teaching in the schools of Wapakoneta in 
order for them to draw their salaries. 

Section 4686 of the General Code provides: 

"When a village is aclvanced to a· city, the village school district 
shall thereby become a city school district. When a city i; reduced 
to a village, the city school district shall thereby become a village 
school district. The members of the board of education in village school 
districts that are advanced to city school districts, and in city school 
districts that are reduced to village school districts shall continue in 
office until succeeded by the members of the board of education of the 
new district, who shall be eledeil at the next succeeding annual election 
for s'chool board members." 

Section 7838, General Code, provides in part as follows: 

"There shall be a city board of school examiners for each· city 
school district, to be apopinted by the board of education of the district." 
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I have heretofore held that in reference to the civic government of a city 
the said city would still remain uncler the village form of government until 
the induction into office of the city officers to be elected this fall. 

I have likewise held that it is the duty of the village board of education to 
determine the number of m~mbers to hf' elected at large as mPmbers of the city 
board of education. 

Section 4686, General Code, supra, states that the members of the village 
board of education shall continue in office until succeeded by the members of 
the city board of education, and 

Section 7838, General Cone, supra, provides that the city board of school 
examiners shall be appointed by the board of education of the district. 

As I view the matter, the village board of education beyond having the 
powP.r to determine the number to be elected as members of the city board of 
education which will succeed them, have only the powers of a village board of 
education, and, consequently, are not authorized under section 7838, General 
Code, to appoint a city board of school examiners. 

Such being the case, and it being a requirement of law that teachers em· 
ployed in the public schools shall have certificates of their qualifications so to 
do, and as the county board of school examiners is the only board of school 
examiners who can issne such certificates, until the creation of a city board 
of school examiners, I am of the opinion that the certificates granted by the 
county board of examiners will be sufficient for teachers teaching in the schools 
of Wapakoneta to entitle them to legally draw their salaries. Having entered 
upon their duties for the present school year, it will not be necessary for them 
to obtain from the city board of school examiners to be appointed, a certificate 
from such board in order to finish out the present school year, but such teachers 
must obtain from the city board of school examiners a certificate in order to 
continue their service in snch district beyond the present school year. 

A 461. 

Very truly yours, 
TDIO'l'IIY S. HoGAN, 

Attorney General. 

VILLAGE ADVANCING TO CITY-BOARD OF EDUCATION-POWER TO 
APPOINT SUPERINTENDENT. 

When a village advances to a city by Teason of the last federal census, the 
boar(l of eclucation of the v·illage continues its duties until the induction int~ 
office of the rity borznl ot erlucation, but with the powers only of a village board 
of eclueation. Such 1'illage bnanl therefore. has the power only to appoi11t a. 
superintendent {or a term tjf three years as provicled for villages tmder section 
7705, General Code. 

An appointment by such board of a superintendent for a longer term 1M 
provirlecl tor cities under section 7702, General Cofle, is therefore void. 

CoLTJ:\rm.:s, Ouro, November 11, 1911. 

Hox. F. W. ::\in.LER, State Commissioner ot Common Schools, Columbus, Ohio. 

DEAR Sm:-1 am in receipt of your favor of October 5th, wherein you state 
that you desire my written opinion upon the following question: 
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"The school laws of Ohio say that a superintendent may be em
ployed for three years in a village and five years in a city. 

"Barberton, Ohio, has the required population for a city at the last 
census, and ;viii go under a city government January 1, 1912, with 
the officers elected at the coming election. 

"A superintendent wa,; employed last J\iay for a term of tour years. 
Was it legal?" 

Section 4686 of the General Code provides: 

"When a village is advanced to a city, the village school district 
shall thereby become a city school district. When a city is reduced to 
a village, the city school district shall thereby become a village school 
district. The members of the board of education in village school 
districts that are advanced to city school districts, and in city school 
districts that are rerluced to village school districts shall continue in 
office until succceeded by the members of the board of education of the 
new district, who shall be elected at the next succeeding annual election 
for school board members." 

Section 7705, General Cone; provides: 

"The board of education of each village, township and special 
school district may appoint a suitable person to act as superintendent, 
* * * for a term not longer than three school years, to begin within 
four months of the date of appointment. * * *" 

Section 7702, General Code, provides: · 

"The board of education in each city school district shall ap))Oint 
a suitable person to act as superintendent of the public schools of. the 
district, for a term not lon~er than five school years, and to begin 
within four months of such appointment." 

I have heretofore advised you that it is my opinion that the members of 
the board of education of the village school district continue to serve until the 
election of the members of the city board of education, but continue so to do 
only with the powers which by law are given to a village board of education. 
Consequently, I am of the opinion that the village 1Joard of education serving 
in the interim between the time that the municipality is declared by law to be 
a city, and the induction into office of the members of the city board of educa
tion, have only power to appoint a superintendent under the provisions of section 
'i705, General Code, supra, and have not the power to appoint a superintendent 
;mder the provisions of section 7702, General Code, supra. 

Therefore, in answer to your question, I am of the opinion that the employ
ment of a superintendent last May for a term of four years by such board of 
education is without authority in law, and is not binding upon the members 
of the dty board of education to be elected. 

Very truly yours, 
TBWTHY S. HOGAN, 

Attorney General. 
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B 468. 

BRIBERY-PENALTY Of<' DISI<'RANCHISE:.\!EXT-NOT A :DISQUALIFICA
TION OF OFFICE HELD ON SCHOOL BOARD-CONSTITUTIONAL 
PROVISION-FET,ON IES. 

Section 13314, Ge>1eml Code, prooliPs the IJenalty for b;·ibery at elections 
and defines such ·Jffense to be a misdemeaner. 

As there is no further penalty pro1·irlcd for s11ch o{fc;1se by law, 1chen the 
penalty thereon presrri/Jerl has 1JCf'i1 inf/if'terl rwd tl!e defendant disfranchisecl 
as therein provicled. suf'h defendmzt is not rlisqualified thereby from holrling 
office on the board of education to 1rhich he IW.• elected p;·ior to the commission 
of the offense. 

Section 12390 disqualifying defendants from l!Olding offices of trust applles 
to felonies only anrl article 1:5, section 4 of the Ohio constitution disqualifies 
disfranchised persons for "appointment or election tn an ofjice but is not extendecl 
to offices already held." 

CoLu~rm·s, Omo, November 17, 1911. 

Hox. FuAXK W. MJLu:u, State Commissioner of Schools, Colnmbus, Ohio. 
DEAR S1u:-Your favor of October 11, 1911, is received, in which you ask 

an opinion of this department upon the following: 

"A member of a school lJOard was u worl\er at the election, and 
for this work he received $2.00. The judge 6f the common pleas court 
brought this man before him and on his pleading guilty of being bribed, 
disfranchised the school member for five years. This board member 
holds office for about two years from this date, and as a township 
member is entitled to $20.00 each year. 

"Que<;tion: Uncl.er conditions rncntioneu in this letter can this 
hoard member legally r~tain his position as a member of the board of 
education. and as ~urh, draw $20.00 a year compensation for such 
services?" 

The penalty imposecl upon an elector rererv1ng a bribe for influencing his 
yote, is set forth in sertion 13314, General Code, which provides: 

"~Whoever, bein!\' an elef'tor, before, during or after an election, 
receives, agrees or !'Ontracts for money, gift, Joan or other valuable 
consideration, office. pla<'e or employment, for himself or another for 
registering or agTeeing- to register, or refraining- or af.,•Teeing to refrain 
ft·om rej:"isterinR for an Pledion, or for Yoting or agreeing to vote, or 
refraining or agreeing to refrain from voting at an Pleetion, or for 
votin;::: or agreeing to vote, or refraining or agreeing to refrain from 
voting for a partir.nlar person, question or proposition at al election, 
sllall be {inerl not more tlian five hllildrerl rlollars or· imprisonecl not 
more /han one ~Jear, or both, and be c:rrlurlecl from the right of suffrage 
for fine ?fears 1/P:rt Sl!r·r•eer/illff Si!Ch f'flrH'ictirlil.'' 

The eonstitntion of Ohio sppf'ifiC'ally g-rants power to the general assembly 
to rlh;fra•whise any JH'r:>on c·om·iC'tt•rl of IJri!IPry, in ~PI'!ion 4 of artiele a, 
whi!-h provides: 
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"The general assembly shall have power to exclude from the 
privilege of voting, or of being eligible to office, any person convicted 
of bribery, perjury, or other infamous crime. 

It appears that the person in question was charged with bribery and plead 
guilty thereto; and that sentenre was passed upon him by a court of com· 
petent jurisdiction. Part of that sentence was that he should be excluded from 
voting for five years. lt further appears that this person at the time of 
accepting the bribe was a member of the township board of education. 

Section 4 of article 15 of the Ohio constitution provides that all officers 
appointed or elected to office must be electors, as follows: 

"No person shall he elected or appointed to any office In this state, 
unless he possess the qualifications of an elector." 

At the time of his election he, no doubt, was an elector of the .township 
and qualified to be a member of the board of education. Since his election 
and acceptance of the office he has been disqualified as an elector. 

The question arises: Does the disfranchisement of ari officer after he 
become!' such officer disqualify him from further holding such office? 

In the case of State vs. Pritchard, 36 N. J. L., 101, it is held that disfran· 
chisement of an officer dOP.s not, ipso facto, cause forfeiture of the office. On 
page 105 of the opinion, Beaseley, C. J., ·says: 

"At the hearing in this court, the counsel for the relators strongly 
pre_ssed the conclusion that, inasmuch as a conviction of the crime of 
conspiracy, by force of the act concerning witnesses, incapacitates the 
convict from heing a witness, in a judicial proceeding, and in con
sequence thereof, the constitution prohihts such convict from enjoying 
the right of suffrage, that, as a necessary result, there was a depriva
tion also of the prerogative to hold office. But this, I think, is a manifiest 
non sequitior. Because, as a punishment, the law has denounced the 
loss of two of the rights of citi'lenship, it does not follow that a third 
right is to be withheld from the delinquent. Indeed the reverse result 
is the reasonable dedur.tion, because, it is clear on common principles, 
that no penalty for crime but that which is expressly prescribed can 
be exacted. The fact that severely penal consequences are annexed 
by statute to the commission of a brearh of law, cannot warrant the 
aggravation, by the judicial hand, of the punishment prescribed. In this 
case it is impossible for this court to sa~' to these officials, that in con
sequence of their crime, the statute declares that they cannot be wit
nesses, and that the constitution deprives them,· on the same ground, 
of the right to vote, and that therefot"e, the law inflicts upon them a 
forfeiture of office. It may well be, that the provision would be both 
just and expedient, which should declare that the conviction of any 
official delinquency shoul!l, ipso facto, worlc a forfeiture of the office 
which had been so abused. It is possible that the legislature, upon 
attention being called to the subject might pass an act with such an 
aspect, but all that. the court can say is, that no such law is now in 
existence. The punishment of the crime of conspirac.y is definitely 
fixed by the constitution :mrl by the statute; no addition can be made 
to this measure except with the legislative sanction. The severity of 
the present punishment, may indeed denote that the crime is of a 
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higher grade; but that fad IPavPs the question at issue still to be soh·ed, 
wh~ther a conyif'tion of any crime 011erates, in the absPnce of any 
adjudication 10 that effect, and without express statutory provision, so 
as to forfeit an office as a legal result." 
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'fhe same doctrine is applied in case of People vs. Thornton, 25 Hun. (N. 
Y. l 45G. On page 4G3, Bcckes, .J., delivering the opinion, says: 

"The right to hold office and to exercise its functions and to enjoy 
its honors and emoluments constitute the highest privileges of citizen
ship. In our form of government these rights inhere in every male 
citizen of full age, unless incapaf'itatf'ol to have and enjoy them by 
reason of some express provi~ion of the constitution or law; and the 
courts cannot take those rights away save by virtue of a declared power 
of disfranchisement ba'led on some specified wrongful or criminal act. 
Wrongdoing m· criminal conduct 1chich will constitute or work ineligi
bility, or disability to holrl office, to be. enforced through the judicial 
poweT ot the state must be expressly de{ine•l and declared by the con
stitution or laws. Granting then, that the promises and pledges made 
!JY the defendant to the electors of the county in this case constituted 
an offer of a bribe to them to cast their votes for him, where in the 
constitution or in the law is such offer declared to create ineligibility 
to office? "-'e do not find it to be so declared in terms either in the 
constitution or Jaws of this state. The offer of a bribe to an elector is 
unquestionably a grave offense and is punishable as such, but it is 
punishable only in thp manner and to the. extent prescribed by the con
stitution and laws. Section 2 of artif'le 2 of our state constitution ex
clnr:!es from the right of f:Uffra:;e every person who shall either accept 
or offer a bribe for the ~~iving or withholding of a vote at any election. 
And by statute bribery of an elector as well as the offer to him of a 
hribP, having in view the influence of hiR vote, is made a misdemeanor 
punishable hy fine and imprisonment. Snf'h lire the penalties pre
scribed by the constitution and laws of our state against those offenders. 
But they are not dr.clan~cl to be also inrligible to office, or to be dis· 
quali{iecl from. lwlcling o.f(ice." 

The rule established by these cases is that the right to hold office can be 
taken away only hy exprf'f:'> provision of the constitution or laws of the state. 

The constitution, article 5, section 4, Rupra, grants power to the legislature 
to "exclude from the privilege of voting, or of being eligible to office, any 
person convicted of bribery, perjury, or other infamous crime." It is left to the 
discretion of the general asRemhly to determine what offenses shall cause 
ineligibility to hold office, and what offpnses shall cause disfranchisement. The 
constitution does not prescribe that thP conviction of such an offense shall be 
punished by disfranchisement or disqualification for office. 

The gen"lral assembly, in pnrsnance of this power, has made the conviction 
of certain offenses canse for forfeiture of offief'. 

Ser:tion 12~90, Gcn(·ml Code, prescribes the penalty for conviction of a 
felony, as follows: 

"A ner;;on convif'!ed of ff'lony, unles<> his sentence is reversed or. 
annulled, slwll IH' inc•Jiii]Jf~trut to IJe au f'lPf'lor or juror, or to hold an 
office of honor, trust or profit. The pardon of a convict shall effect a 
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restoration of the rights and privileges so forfeited, or they may be 
restored as provirled elsewhere by law, but a pardon shall not release a 
convict from the costs of his conviction unless so stated therein." 

Section 13312 and 13316 of the General Corle provide for forfeiture of office 
when the person elected to such office has used bribery in securing his election 
or nomination to such office. 

Section 13312 provides: 

"Whoever gives, or lends, or" offers or promises to give, lend, pro
cure or endeavor to procure money, or other valuable consideration, to 
or for an elector or other person, to induce such elector to register 
or to refrain from registering for an election, or vote or refrain from 
voting at an election, or vote or refrain from _voting at an election 
for a particular person. question or' proposition, or on account of such 
elector having registered or refrained from registering, or voted or 
refrained from voting, or voted or refrained from voting for ,a particular 
person, question or proposition, shall be fined not more than five hundred 
do!lars or imprisoned in the penitentiary not more than three years, 
or both, ana shall forfeit the office to which he was elected at th.e 
election ~vith reference to which such offense was com1nitted." 

Section 13316, General Code, provides: 

'"Whoever, being a candidate for nomination to an office in a con
vention held as provirled by law, pays or promises to pay money or 
property to a delegate for obtaining his influence or vote for such 
nomination, shall be fined not! less than one hundred dollars nor more 
than five hundred dollars, and, if nominated and elected to such office, 
shall forfeit it and be disqualified from voting or being nominated at 
such election or convention." 

The offense of receiving a bribe, defined in section 13314, General Code, 
supra, is a misdemeanor and not a felony, and cannot therefore come within 
the provision of section 12:~90, General Code. The penalty prescribed for such 
an offense is that which is set forth in section 13314, General Code. The court, 
in passing sentence exereh:oed its power to fix the penalty, and fixed it as a fine 
and disfranchisement for five years. 

The statute does not. provide that a conviction of such an offense shall be 
cause for forfeiture of office, and in the absence of constitutional or statutory 
authority conviction of an offense does not cause forfeiture of office. 

The receiving of a brihe at an election to influence one's vote does not cause 
a forfeiture of an office. hel"d hy the person receiving the -bribe. . 

Respectfully, 
TnroTHY S. HoGAN, 

Attorney General. 
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(To the Clerk of the Supreme Courtl 
202. 

PRINTING BY CLERK OF SUPRE:\lE CO CRT AXD OFI•'ICIAL IH'TY--l•~XTRA 
CO:\IPENSATION ILLEGAL-DISPOSITION OF co:miiSSlON ILLEGAL
LY RECEIVED FR0:\1 PRINTER. 

The tcork of attending to certain printing fur pa,·ties int·oln·d i,z crz~cs be
fore the supreme court forms a part of the official dutie.~ of tl1e elerk and /tis 
salary is intended as full compensation for tllc same. 

TVhere the clerk has received from a ZJrintcr a cuml,zission for assimzmrnl 
of such work to such printer, tllc money so rPceivccl m.zst be rl'fumed to tlte 
11arties legally entitled to the same or tu1·ne'l into tll•' state trca~ury in trust 
tor such pm·ties. If such commission has be<'n ta.red ns part of flu.· cobts of the 
case against the parties having the printino done, it should be returnee! to such 
parties. 

CoLtJ~llll'S, Ouw. :\larch 2S, l!Jll. 

Hox. FHAXK E. McKEAX, Clerk of Nuprcnze Court, Columuu;;, Ohio. 
DEAR SIR:-I am in receipt of yonr favor of recent date in which you htate: 

"Rule 5 of Rules of Practice now in effect by the supreme court of 
Ohio. under the caption 'Printing Reeords, etc.,' prcvides that the clerk 
of the supreme court shall attend to certain printing, ete. 

"For your information I beg to advise that :\Ir .. Jno. S. :\IcNutt, 
my immediate predecessor, has informed me that it has bE'en the prac
tice by him, also by Clerks Obermeyer and Emerson, to turn this wnrl; 
over to printing firms and have received for sa doing a ten per ePnt. 
commission, such commission being paid the clerl;s of t!le supreme court 
by the printer, and that such commission has he<'n elaimed by the clerl's 
of the supreme court as belonging to them and consPquently such com
mission has been retained by the c':erks of the st•prcmr court as thrir 
own. 

"Mr. F. B. Toothake1·, Columbus, has been favorrll with a !urge por
tion of such printing 1n the past, and hP too informE'!l mE' that he has 
paid ten per cent. commission to other cler)(S of the Ohio sHJlrPmC' eOIH'I 
for turning such printing over to his firm, and proposed <loin~ the same 
with me, which offer I have refused to P.cnsiller. The thin~ that I desire to 
know, however, is whether former clerks of the supreme <·uurt arP 
legally entitled to such commission referred to in thP forE'going; if the 
charge is legal then should not the fee or r·ommif'sion hr> Jlairl into the 
state treasury; or if such fee or commiclsion has hi'Pll illel!;ally eolleeled 
and retained by former clerl(s of the Ohio supreme <'?urt what aPtion 
should be had to cause such fers or commissions to he rPturnPd and do 
they belong to the printer paying same, or shoHI<l stwh monry<; he JJaicl 
over to the person or persons against whom thP eosts in thr <'::tse are 
finally taxed?" 

The salary of the ele1·k of thP :-uprcm<' eo11rt i~ fiXPII by sPC'Iion 22Gi of the 
General Code in the snm of fom· tho11san<1 clolla1·~ aHm!ally, an<! l'Pf'tion 22:i!l. 

General Code, provides that no fPPli \\'hatt>vPr in a<l<dtion to tlw ~>alarics and 
compensation named in sed icn 22:i 1 shall l>P alloWP<) to anr KHI'll uffieer. 3<!t'· 
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tion 1512 of the General Code provides the fees which the clerk of the supreme 
court shall charge and co'llect, but nowhere in that section is he allowed to 
charge and collect a fee for the printing of records under his supervision. 

Prior to April 16, 1906, the clerk of the supreme court was allowed in ad· 
clition to his salary to retain certain fees which, when collected. he is now re
quired to pay over to the state treasurer under section 2264, General Code. But 
at no ti~e has the clerk of the supreme court been allowed to charge a fee for 
attnding to the printing of reoords of cases pending in the supreme court. Rule 
5 of the rules of the supreme court is in accord with section 12254 of the Gen· 
era! Code which reads in part as follows: 

"The plaintiff in error may have the printing done, or he may de· 
posit with the clerk sufficient money to pay its costs." 

thus making it a part of the duties of the clerk of the supreme ccnrt to attend 
to the .printing of the records of cases in said court, if required by plaintiff in 
error. The printing of records by the clerk of the supreme court, when so re
quired, has been one of his duties as far bac!;: as April 18, 1883 (80 0. L. 170). 

All services that the clerk of the supreme court has to render in his ca
pacity as clerk are deemed compensated by the salary attached to the office and 
any additional compensation is illegal and void. Burkett, .J., in the case of 
Clark vs. Commissioners, 58 0. S., page 107, at page 109 says: 

"It is wer.J settled that a public officer is not entitled to receive pay 
for services ·out of the public treasury unless there is some statnte 
authorizing the ·same. Services performed .for the public, where no 
provision is made by statute for paymeut, are regarded as a gratuity, 
or as being compensated by the fees, privileges and emoluments accru
ing to such officer in the matters pertaining to his office. .Jones vs. 
Commissioners, 57 Ohio State, 189." 

Section 1508, General Code (Section 421c, R. S.), provides: 

"On the first Monday of .June in each year, the clerk of the su
preme court shall mal;:e out a certified Jist. of causes in which money 
has been paid and has remained in his hands or in the possession of a 
former clerk for one year next preceding s11ch time, and state the 
amount of money so paid, and in whose possession it is. Su~h list forth
with must be posted in a conspicuo11s place in his office for a period of 
thirty days." 

Section 1509, General Code (Section "421cl, R. S.), providP.s: 

"The clerk of the supreme court shall pay such advertised moneys, 
fees and costs in his hands at the expiration of such thirty days, to the 
treasurer of state on the warrant of the auditor of state. He must also 
indicate in his cash book the disposition of each item of such fees and 
costs. The treasurer of state shall! hold such moneys as a special fund 
entitled 'unclaimed costs in supreme court.' Immediately before ceas
ing to be clerk each clerk shall pay over to his successor all moneys in 
his hands, received by virtue of his office." 

'I'he clerk of the supreme court is an officer of the state of Ohio and all 
money received by him is received on behalf of the state of Ohio. All money 
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received for printing the records of the cases pending in the supreme ..:onrt is 
received by the clerk in trust for the specific purpose and he is not allowed to 
obtain any unjust advantage or special compensation therefrom. Section 12254, 
General! Code, provides ~hat the fair expense of the printing of records shall 
be taxed as part .of the costs of the case. I construe the words "fair expense" 
to mean the actual expense of such printing. 

You state in your letter that a commission of ten per cent. has been paid 
to former clerks of the supreme court by the various printers for having the 
work given to them. As the clerk is not entitled to any fee for supervising the 
printing and as he is only entitled to such salary and fees as haYe been from 
time to time provided by law, the giving of a commission of ten per cent. to 
the clerk has the same effect as if it were an over-payment made by the clerk 
to the printer of ten per cent. of the bill for printing the record, and should on 
being received from such printer be refunded to the party transmitting the 
money. As it has not been so refunded it should have been paid over to the 
state treasurer under section 1509, Genera.! Code (former section 421d, R. S.), 
to be held by such treasurer for the party who ultimately paid the costs of the 
case, the entire b~II of the printer plus the commission having been taxed as 
part thereof. 

I hold therefore that the former clerl's of the supreme court are not legally 
entitled to such commissions, nor can such commissions be considered as a 
part of the fees which the clerk under the law is entitled to charge, but that 
the same should have been returned to the party transmitting the samE', and 
the costs of printing of the record should have been charged as a part cf the 
costs of the case only to the extent of ninety per cent. of the amount so charged. 
As I assume, however, that the whole amount of the printing bill plus the com· 
mission has been charged as a part of the ~osts in such cases it is the duty of 
the state of Ohio to recover said commissions so illegal11y received and held by 
the former clerks, the recovery to be for the benefit of those parties agaim:t 
whom the costs were ultimately taxed. 

This matter is of such supreme importance I am of the opinion that you 
as an officer of the court should call the attention of the judge!> of the :;upreme 
court to it. 

Very truly yours, 
TIMOTHY S. HoGAN, 

.Attorney General. 
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(To the Various Appointive State Officers) 

194. 
(To the Adjutant General) 

ASSIGN~IENT OF ROO:\IS IN STATE HOUSE-JOINT RESOLDTIONS
STATUTORY PROVISIONS. 

Joint rcsqlutioils of the grneraz assembly u:ith respect to tl!e assigum,·nt uf 
rooms in the state house arc valid ancl shall l•a!'r· effect in so far as they clo 
not conflict with general provisions of law or statutory provisions for special 
departments. 

Cou;:unl:"s, Onro, ~larch 2:3, 1!111. 

Hox. CnAHL~;s C. ·wEYnnECilT. The .Adjutant General, Columbus, Ohio. 
MY DEAR ~m:-I beg to acknowledge receipt of your letter of 1\Iarch 22d, 

reque-sting my advice as to the authority of certain state departments to use 
and occupy offices in the state capitol building. 

Replying thereto I beg to state that the following state departments are 
specifically authorized or required by law to haYo their offices in i.he state 
capitol building; I append to this list a list of the sections of the General Code 
providing that the offices of such departments shall be in tho capitol build
ing: 

State Commissioner of Common Schools ..... : ........... Section 352 
Dairy and Food Commissioner ................ , ........... Section ::!69 
Commissioner of Sinking Fund . .......................... Se~tion 383 
Board of Public Worl's ................................... Section 407 
Fire Marshal ........................................... Section S20 
Commissi9ner of Labor Stat!stics ......................... Section 872 
Chief Inspector of ::\lines ................................. Section 903 
Chief Inspector of "'orl,shops and FaPtories .............. Section %0 
Chief Inspector of Stationary Engineer-s .................. Section 1043 
St:tte Board of Arbitration ............................... Section 1061 
State Highway Commissioner ............................. Section 1180 
Board of State Charitles ................................. Sertion 1350 

This list may be incomplete as my examination has been somewhat hasty. 
It is not, however, provided by law that the chief executive departments of 
state, such as that of the governor, auditor of state, treasurer of state. secre
tary of -state and attorney general shall have their offices in the state hous•); 
it is only inferentially provided that the legislative hall and offices of that de
partment of the government shall be in the state house; there is no provision 
to the effect that the supreme court, its clerk, reportcr and library shall be in 
the capitol building. 

So far, then, as the law of this state applies, comparatively few of the state 
departments lawfully occnpy the rooms used by them. At the time the buil•l
ing now known as the judiciary building, or the state c:tpitol annex, was fin
ished, the general assembly, by joint resolution-not hy law-asslgncd certain 
rooms in both of the huilrlingg to certain state departments. (See !l4 0. L., 
7G:l.) A rea~signment of theFe rooms was m(l.cle at the following session of 
the gpneral assemhly. (S!'e fl;) 0. L., 970.) And another partial rPassign
ment in l!l04. (See !)7 0. L .. 647.) So far as I am able to find. these are the 
only legislative assignments of rooms. 
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It is proviued by Reetian HG of the Gen0ral C'o•lc: 

··ny virtue of hiH of:ir'P, the adjntant !;enf'rul sLa1! lle 1"1\pPrintenclent 
of the state hoURf'. H1• :;hall hav•• ~uw•rvis!on ar.•l eontroi of the state 
hcuse." '' 0 ,., 
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The adjutant general i'l not, however, expre~sly authorized to assign rooms. 
and inasmuch as this stg_tute "·as in force at th~ tin~P tllf' ~encral assPmbly 
saw fit to assign rooms hy joint resolution, it v:onld sef'm t;mt at the time the 
adjutant general was not regarded as PO"Sf'Sl'ing this authority. I refer to his 
powers under the bPC"tion above qucted, however, b:orause it occurred to me 
that the adjutant general may have been exerciRing it in this matter from time 
to time. 

Referring to the list Rnbmitted to me in your letter, I beg- to state that the 
board of medical registration an<l Pxamination and the state hoard of phar
macy, concerning which you partic-ularly inquire. were authorize(] to occupy 
certain rooms in the judidary llllil11ing both by the rewlution of l!JO~ and the 
resolution of 1904 above rf'ferred to. I am unable, llowevPr, to state '\':hat rooms 
were contemplated by the resolutions. 

·with respect to the flag and rc>lie room, the fcllowing provision of the 
resolution of 1902 may l:e quoted: 

"The large room formerly usl·d as the supr('me court room is as
signed as the flag room and for an assembly room to he uncler the 
autho1·ity of the adjutant general." 

I de not find that any room has ever been a~sig-nrd to the <supervisor of 
printing, but my time has been so limited that I m!.'.y have overlooked some 
joint resolution; nor do I find that any room has heen a~signed to the bureau 
of labor 8tatistics, hut this department is required to have its office in the 
state house. All tho othPr df']Jartments mentionf'd in your lf'tter are assigned 
rooms in one or the oiher resolutions a hove rf'f(•rrf'[l to, or arf' expressly author
ized to have their offic-es in the Rtate housP. 

As to the effeet of thf'Re joint rPsolutions, I am of tlw opinion that they 
confer upon the departmf'nt;; affPetCtl ther~by ample authority to o<·eupy rooms 
in the capitol building. Such joint resolutions haYe not the force and effer·t 
of law, and if there were any gPneral la':V appliroble to the asHi!:!;nment of roomR 
in the stale house ancl Pl~sed either hefore or after sueh joint resolutions, it 
would have to govPrn. Furtllf'rmore, the provi~ions of the law applicable to 
the Yarious df'partmf'nts tf:l<e prPee;lpnce over a joint resolution, and if it be 
found that an offierr who Js Pntitled to have his office in the state house is noL 
provided for in a jcint rP~:olution, sud1 failure to proYi<le for him deE'!': not <le
prive the department of its right to have its office iu the state housP. 

I trust thot the information furnishE'rl will hf' sutri<•if'nt. for your nPf'llH anrl 
those of the ho\IHE' eommittcf'. 

VC'ry respf'r'tfully your<;, 
TnronrY S. Hoox~. 

Attorney General. 
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467. 

ADJUTANT GENERAL AND ASSISTANT QUARTERMASTER GENERAL
POW~S TO BlD ON ROAD IMPROVEMENTS. 

Neither the adjutant general nor his assistant quartermaster general are 
authorized to bicl on or contract for the builfling or constrncting of a 1·oacl out
side of the confines of Oamp Perry. 

CoLu~mus, OnTO, November 15, 1911. 

Hox. CnARLE. C. WEYDRECHT, Adjutant General, Oolurnbus, Ohio. 
DEAR Sm:-I am in receipt of your communication of November lOth, where

in you state: 

"Bids will be received at La Carne, Ohio, on November 23, 1911, for 
the improvement of what is !mown as the Bell road, in Ottawa county. 

"This road, which is about one-half mile long, extends south from 
Camp Perry and connects with the road leading to Port Clinton. Dnr
ing the winter and in wet weather the road is unserviceable for the pur
l)Ose of transportation to Camp Perry. For this reason it is essential 
that the road be improved at as early a date as is possible. 

"An opinion is respectfu!liy requested as to whether the improve
ment of this road can be bid in by the assistant quartermaster general 
of Ohio as an official of this department. On account of certain facilities 
at his command, it is desired that he make an effort to secure the con
tract so that a better road can be built than would ordinarily be con
structed by some outside contractor." 

An examination of the General Code will f!isclose that section 82 defines 
th'e general duties of the adj11tant general, while section 84 provides that he 
"shall have an assistant quarterma.<;ter general of the grade of colonel. * * * 
The assistant quartermaster general shall perform ali duties devolving upon 
an assistant quartermaster general, and aid the adjutant general in the per
formance of such duties as the adjutant general may assign him. Under the 
direction of the adjutant general, he Rhall have charge of all ordnance and 
quartermaster stores and of the military property of the state." 

Neither of the above sections requires or gives to the adjutant general or 
assistant quartermaster general· the right to engage, by reason of his office, in 
the business of constructing roads. 

Section 5278 of the General Code provides: 

"The adjutant general shall have general direction over the state 
arsenal", state camp grounds and other military property of the state. 
He shalll employ such labor thereat, as the governor deems the necessi
ties and best interests of the state require." 

Section 5279 of the General Code provides: 

"The adjutant general shall direct the assistant quartermaster gen
eral in the charge of all ordnance, quartermaster's and other military 
stores received from the United States g~overnment or purchased by the 
state. He shall direct the issue of such stores to the organizations of 
the national guard, and the return of such stores from the organiza-
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tions and provide for the collection and recovery of arms and eqni!J
ments in the possession of any persons not authorized to retain them." 
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Nor is there any authority in the two sections just quoted permitting the 
performance of the work required of in your communication. 

Section 528:l of the General Code provides: · 

"The adjutant general shall be the custodian of the state rifle range 
and military camp ground, which is hereby dedicated and set apart for
ever as a state park for military purposes to be !mown and designated 
as 'Camp Perry' in honor of Commodore Oliver Hazzard Perry and the 
naval victory won by him September 10, 1813, near this parlc" 

Section 5283 of the General Code provides: 

"The adjutant general may make such changes and improvements 
in existing roadways and otherwise in such range and ground as the 
needs of the state and the exigencies of the service may require. All 
improvements made upon the lands of such park belonging to the state 
from moneys received from any source, shall become the property of 
the state of Ohio." 

While it may seem from section 5284. supra, that the adjutant gem•ral is 
authorized "to make changes and improvements in the roadways and otherwise 
in the state park" known as Camp Perry, he i!5 limited by the sections above 
quoted to the confines of this military park. I am unable to find any statute 
which would authorize the assistant quartermaster general of Ohio as an of
ficial of the adjutant general's department to bid on the proposed road, and 
whi,le I have no doubt, if he could do so. that the facilities at his commancl 
coupled with the interest he would· have in the worl\ might be productive of 
a better road, yet I am constrained to hole! that your department is without 
power to !Jill on or contraPt for the building or const!'llf'ting of this roa<l out
side of the confines of Camp Perry. 

Very truly yours, 
TD!OTITY S. HOGAX, 

Attorney General. 
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(To the Ohio State Armory Board) 

22. 

ABSTRACT' OF TITLE--ICE HARBOR LOT-LAFAYETTE PLACE--RIGHTS 
OF CITY OF :\IARIETTA-RELEASES-DEFEASANCE CLAUSE. 

Title to Ice Harbor lot or Lafayette place is legally in the state subject to 
certain claims for Teligious pu,-poscs ,-ese,-vea by act of cong,-ess ancl to the 
right of the city of Marietta to build public l!uildings thereon. 

The city shouza release its privilege and the defeasance clause provicling 
that the property shall revert to that city tohcn it ceased to be ttsecl tor armory 
pm·poses shoulcl l!e omittPcl. The release from the trustees fo·r the atorcrnen
tionca charitable pw·poses shonlcl also omit such defeasance clmtse. 

Cor.u~mus, On10, January 14, 1911. 

Ohio State Armory Board, Col. ByTon L, Bargar, Secretary, Columbus, Ohio. 
DEAR SIH:-I have carefully examined the written information and letter 

of Attorney Charles C. :i\1iddleswart concerning the fol'Jowing part of the fee 
Harbor lot or Lafayette place, situated in Marietta, Washington county, Ohio, 
bounded and described as follows: 

"Beginning at a point on Front street where the southerly line of 
the lot deeded to the United States for the purpose of a lock tender's 
house intersects Front str:eet; thence from said point southerly along 
the westerly line of F1·ont street 185 feet; thence 'vesterly on a line at 
right angles to Front street to the 1\Iuskingum river; thence northerly 
a,Jong the east bank of the Musl;ingum river to a point where the 
southerly line of the property deeded to the United States for a lock 
tender's house intersects the Musldngum river; thence along the said 
southerly line of said United States property to the place of beginning; 
together with any and all right, title or interest which the said city of 
:Marietta may own or have in said property.", 

and have also examined the statutes and court decisions concerning the above 
described premises and from such examination I am of the opinion that the 
title .to .said premises is good of record in the state of Ohio, subject, however, 
to the claim fer religiOU!> purposes as provided by the acts of congress and the 
authority vested by the state in the city of Marietta to erect and permanently 
maintain city buildings and structures for public use on said premises. to
gether with the necessary and proper rights of way to and across the S'l.me. I 
have also examined the accompanying deed conveying said premises which deed 
provides that if the state should cease to use the property for armory purposes 
the same shou:Jd revert to the city of Marietta. 

I am of the opinion that all that is required from the city of Marietta is 
that it should release to the state the privilege heretofore granted and would 
suggest that the defeasance clause contained in the deed be eliminated. 

The release also, from the trustees managing the lands granted for re
ligious purposes contains a similar provision regarding the reverting of the 
land to the city in case the state fails to erect or maintain an armory building 
upon the premises. While I am of the opinion that the title to the property 
is vested in the state, subject to the claim for religious purposes and the author-
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ity given the city of :\Iarictta to build city buildings on the premises, still I 
think that it would be better for the trustees to pass a resolution eliminating 
the defeasance clause therein. 

24. 

I am herewith returning to you the abstract of information and the deed. 
Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 

ABS'I'RACT OF TITLE-CITY OF BUCYRUS-DEED FROM BUCYRUS IN· 
DUSTRIAL ASSOCIATION. 

CoLU.:I!Bus, OHIO, January 14, 1911. 

Ohio State Armory Board. Col. Byron L, Bargar, Secretary, Columbus. Ohio. 
DEAR Sm:-I have carefully examined the accompanying abstract of title 

to lot No. 1246 of the revised numbers on the city of Bucyrus, Crawford county, 
Ohio, prepared by C. W. Kennedy, abstractor, under date of December 23, 1910, 
and from such examination I am of the opinion that said abstract shows a good 
marketable title of record at the date thereof in the Bucyrus Industrial Asso· 
ciation of Bucyrus, Ohio. 

I have also examined the accompanying deed, purporting to convey the 
property from the Bucyrus Industrial Association to the state of Ohio, and be
·Jieve that it is correct in form and when accepted by the state will be sufficient 
to convey the title. 

90. 

I am herewith returning to you the abstract and deed. 
Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney General. 

DEED AND ABSTRACT OF TITLE-BALDWINS AND WRIGHT TO S'I'ATI!~ 
OF OHIO-DEFECTS AND OMISSIONS. 

In the deed of A. J. Bald1cin. Wright, et al., to the state of Ohio, the words 
"its successors and assigns'' should be inserted in ordl!l' to convey a tee simple. 

The abstract floes not disclose whether or not one of the early grantors was 
marriecl and so either a quit claim deed from the wife should be obtained or af
fidavits must be obtained to the effect that said grantor wa.~ unmarried. 

As there are no probate court records to show that the present grantors are 
tJhe '·heirs at lau;" of the party in u;hom the abstract shows the title to rest an 
affidavit to the effect that sairl party diecl intestate and that the present grantors 
are in fact ''heirs at law·• should be procured. 

Futhermore as the abstract disclos~>s only an examination of the records of 
the recorder's office. nothing being shown as to pending suits. judgments, assign
ments or other similar proceedings, nor as to taxes, mortgages, nor special as
sessments, the lleecl should not be accepterl by the state armory board. 

CoLl:,ml:s. OHIO, February 1, 1911. 

Cor.oXEL Bn;ox L. BARGAR. Secretary Ohio State Armory Boarcl, Columbtts, Ohio. 
DEAR SIR:-I beg to acknowledge receipt of your letter of January 16th, 

37-A. G. 



578 OHIO STATE ARMORY BOARD 

enclosing deed from A. J. Baldwin and Katie Baldwin, his wife, A. W. Bald
win, an unmarried man, and Sam'l B. Wright, an unmarried man, being all 
the heirs at law of Rebecca Baldwin, deceased, to the state of Ohio, for the fol
lowing described real estate. 

"Lying and being situate in the county of Clinton and state of Ohio, 
and further described as follows: Town lot No. one (l) in Jonathan 
Baldwin's addition to the tawn of B\lanchester which said town lot 
will be more fully described by reference to the recorded plat of said 
addition to said town." 

Said deed is duly signed and acknowledged, but does not convey a fee simple 
title to the state of Ohio. The words "heirs and assigns" in the printed form 
are stricken out; in their place should be the words "its successors and assigns" 
if your board desires to acquire a fee simple title to the property. 

You also submit in connection with the above described .deed an abstract of 
title to the property therein described. There are some defects in the early 
history of the title as disclosed by the abstract, which, however, are not of suf
ficient importance to warrant mention. The abstract does not disqlose whether 
Samuel. Baldwin, the grantor of Rebecca Baldwin, was married; the deed by 
which this conveyance was effected was dated April 10, 1891, arid it is obvious 
that if the grantor was married there may be an outstanding inchoate right 
of do-wer. If such is the case a quit claim deed from the wife of Samuel Bald
win should be obtained; otherwise, express affidavits should be furnished show
ing that Samuel Baldwin was, at the time of the execution of this deed, an un
married man. 

The abstract discloses that title is in Reheeca Baldwin; the deed by which 
is to be conveyed to the state is that of A . .J. Baldwin and Katie Baldwin, his 
wife; A. W. Baldwin, an unmarried man, and Samuel B. Wright, an unmarried 
man, '"being all the heirs at law of Rebecca Bald-1cin."' No proceedings in the 
probate court are sho,wn by the ab-stract whereby these persons are identified 
as all the heirs at law of Rebecca Baldwin, deceased; nor is there any showing 
that Rebecca Baldwin is deceased, or that she died intestate. In the ahsence 
of any probate or administration proceedings, proper affidavit should be fur
nished showing that Rebecca Baldwin died intestate, and that the above named 
persons are all her heirs. 

The certificate of the abstractor is merely that, the abstract is "true and 
correct as taken from the records at the recorder's office at Wilmington, Clinton 
county, Ohio·." If this is the extent of the examination of the abstract you 
should not, in my opinion, accept this deed, for the certificate seems to disclose 
that no examination has been made in any of the courts of record of Clinton 
county for pending suits or judgments, for assignments or other similar pro
ceedings, Nor does the certificate show the payment of taxes or the existence 
or non-existence of tax titles, the existence or non-existence of mortgages, can
cellled or otherwise, any examination of the courts of the United States for 
pending suits and judgments, or any examination of the records of the villag~ 
of Blanchester for special assessments of any sort. 

Until therefore, the deed is so amended as to conform to the above sugges
tions, and the abstract is so amplified as to obv.iate the above criticisms I ad
vise that you do nQt accept the deed tendered to you by the alleged heirs of 
Rebecca Baldwin, deceased. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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193. 

NO POWER I:\' :\IUNICIPAI,ITY TO ISSUE BONDS FOR PURCHASE OF LAND 
FOR STATE AR:\IORY PURPOSEs-CONSTITUTIONAL PROHIBITION. 

A municipality has been delegated by no statute the power to purchase 
lands for the purpose of donating them to the state tor armory purposes. 

The sale of bonds by a municipality for such purpose woulcl moreover ef· 
feet a violation of article 12, section 2 of the constitution of Oltio, that taxes for 
general purposes must be levied by a uniform rule upon all property within tlte 
state. 

COLUMBUS, OHIO, ~iarch 23, 1911. 

CoT.OSEL Bnws L. BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 
DEAR Sm:-I am in receipt of your letter of March 18th, requesting the 

opinion of this department upon the following question, viz: 

"Under the armory law and other provisions of the General Code, 
can a municipality issue bonds for the purchase of a tract of land, which 
tract is to be conveyed to the state in fee simple?" 

In reply I desire to say that under the state armory ~aw, section 5256, Gen
eral Code, provides: 

"The board may receive gifts or donations of land, money or other 
property for the purpose of aiding in the purchase, building, furnishing 
or maintaining of an armory building. All lands so acquired shall be 
deeded to the state of Ohio, and all property received under the provi
sions of this section from any source, shall become the property of the 
state." 

Section 393l! of the General Code provides for what purpose a municipal 
corporation may issue and sell bonds, but in none of the subsections is there 
any provision for a municipality issuing or selling bonds for the purpose of 
purchasing land by the municipality for the purpose of giving it to the state 
of Ohio upon which to erect a state armory. 

The question you have submitted to this department has been decided by 
the supreme court of our state in tbe case of Hubbard vs. Fitzsimmons, 57 0. 
S., 436, in which that court held: 

"1. The erection of an armory for the use of the nationrul guard 
is a general purpose of the state, and taxes to be devoted to that pur
pose, must, in obedience to the requirement of section 2 of article 12 
of the constitution, be levied by a uniform rule upon all the taxable 
property within the state. 

"2. The o) * '" act to authorize the commissioners of any county 
containing a city of the first class, second grade, to borrow money and 
issue bonds therefor, for the purpose of building and furnishing a cen
tral armory in such city for the use of the Ohio national guard, and pro
curing a site therefor, is void, being an attempt to make such general 
purpose the subject of a local imposition." 

The expenses incident to the purchase of land by a municipality for the 
purpose of deeding it to the state under the armory law, for the purpose of 
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the erection and maintaining of a state armory would be the performance of a 
duty of a general character, and, therefore, under the decision above quoted 
cannot be made the subject of local imposition, and for that reason I am of the 
opinion that no municipality in this state has the legal authority to issue or sell 
bonds for the purchase of a tract- of land for the said purpose of conveying the 
same to the state in fee simple for armory purposes without cost to the state. 

198. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attomey General. 

DEED AND ABSRACT' OF PROPERTY OF B. A. BECKER AND WIFE-DE
FECTS OF TITLE-STATUTE OF LIMITATIONS-RECORD 'I'ITLE. 

The deed of B. A. Becker and wife to the state ot Ohio is not materially cle
fcctive and proviclecl the title of the grantors is goocl, woulcl convey a fee simple. 

All defects of title clisclosecl in the abstrrtct have bePn cured. by the statute 
of limitations. The record title sh01~1d be clcarecl, however, by the cle{inite llis
closu1·e of the heirs of Elizabeth Christy. 

Cor.ullmus, OHIO, March 24, 1911. 

Hox. BYROX L. BARGAR, .Secretary Ohio State Armory Board, Columbus, Ohio. 
DEAR SrR:-I beg to acknowledge receipt of your letter of February 4th, sub

mitting for my opinion the question as to what title would be acquired by the 
state under and by virtue o-f the deed of B. A. Becker and wife to the Rtate of 
Ohio executed January 9, 1911, but not filed for record. Said deed, which was 
enclosed in your letter, purports to convey to the state inlot No. 658 in the 
village of Clyde, Sandusky county, Ohio. The reservations which it makes are 
unimportant, and if the titlle of the grantors was good, the state would acquire 
under this deed a fee simple title to the said premises. 

With the deed you submitted the following papers: 

"Abstract of title of said lot 658 showing title, if any, in Elizabeth 
Christy: 

"A deed of Joseph Birdseye toElizabeth Christy; 
"A deed of R. J. Christy and wife, 

"W. C. Christy and wife, 
"Charles J. Christy and wife. 
"Stella C. Ensly and husband, and 
"Jennie BaTnsby and husband to B. A. Becl,er, duly 

signed, witnessed, delivered and recorded October 31, 1910; a tax receipt 
for the said lot 658 for the entire taxes due for the year 1910, including 
the installment thereon due June 20, 1911." 

The obvious question is as to the tillle of R. J. Christy, et al., signers of the 
deed to B. A. Becker, above referred to. I have examined the abstract of title 
and find that the same does not disclose a good record title in Elizabeth Christy. 
The following defects may be noted: No patent from the United States to David 
Bright is on record (see page 1). 

The abstract fails to disclose the manner in which Abraham Crable, grantor 
of Joseph Clapp in the deed (shown at page 3) acquired title to the premises. 
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have been unable to account for all the interests possessed by members of the 
Clapp family under the deed shown at pages 3 and 4, and the will shown at 
page 5 of the abstract. 

It appears that Joseph Clapp, grantor in the first deed, has thereby parted 
with the undivided three-fourths of the N. E. quarter of section 14, T. 4 X, 
range 16 east, in which quarter the .Jand now said to he conveyed to the state is 
located, and that by the deed (shown at page 4) the remaining one-fourth in· 
terest of so much of the quarter section as contained the premises under con· 
sideration was conveyed by the said Joseph Clapp to Edmund Clapp. Evirlently, 
then, Edmund Clapp at that time acquired a half interest, and Ambrose Clapp 
and Robert Clapp each got one-fourth interest in the quarter section, with the 
exception of the eleven acres with which we are not concerned. 

'I'he will of Ambrose Clapp (shown at page 5) gives and bequeaths to Hannah 
Clapp, his wife, the undivided half of all of his real estate. It does not show 
whether or not this gift and bequest was intended to be a life estate, but, evi
dently, it has been treated as such by·the parties. The remainder is devised, 
subject to Jegacies to Edmund Clapp and Robert Clapp, but it nowhere in the 
abstract appears that these parties are the same as those of the same name, 
grantors of the deed shown at page 3. Subsequently, Edmund Clapp acquired 
all the title of Robert Clapp and all the interest. of his brothers and sisters in 
the property by the deeds shown on pages 6 to 11 inclusive, some of which are 
defective, but he does not acquire the interest of Hannah Clapp, his mother, if 
such interest was more than a life estate; nor does he acquire the interest of 
Clary Ann Clapp, if any, who acquired an undivided half interest in the estate 
of Elizabeth Burdze. As said interest of Elizabeth Burdze was, howfwer, merely 
an equitable one, I do not regard this defect as important in any event. 

The abstractor has secured severa':l affidavits showing the history of the 
clapp family, but the facts above stated are not explained thereby. 

The deed of Joseph Birdseye and wife to Elizabeth Christy is for lot No. 
658 in the village of Clyde, of the same description as the property thought to 
be conveyed to the state. The abstract fails to show any reC'ord plat of the 
Birdseye addition to the village of Clyde, being a subdivision of outlot No. 26 
in the said village, and unless the approva.J of Eaton's map of the village of 
Clyde (referred to on page 16) by the county commissioners suffices, there is 
no such land of record as inlot No. 658. 

Elizabeth Christy, however, had possession of the premiRes from the year 
1872 to her death in 1908-a period of thirty-six years. The abstractor certifies 
that her possession and that of Joseph Birdseye, her grantor, was at all times 
adverse, open and notorious, and I assume that such possession in every 
respect satisfies the requirements of law as to adverse possession. 

The affidavit shown at page 19 states that Elizabeth Christy rlies intestate 
and that no administration of her estate was had, and that she left three sons 
and two daughters. The identity of these three sons and two daughters is not 
disclosed in the abstract, and, strictly speaking, I am not informed as to whether 
the grantors in the deed from R. J. Christy, et al.. to B. A. Becl{er are all the 
heirs of E'lizabeth Christy. In order that the title of the state may be as com· 
pletely shown as possible under the circumstances, additional affidavits should 
be obtained on this point. 

The abstractor's certificate does not show any examination for stret>t as· 
sessments or other local improvements; nor any examination in the federal 
courts for pending suits or judgments. There is a general statement that there 
is no mortgage uncancelled or other lien of any l<ind against the property, and 
I presume that the abstractor's examination extends to judgment records of 
the county courts. 
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All of the defects above discussed, excepting the failure of the abstractor 
to disclose the identity of Elizabeth Christy's heirs, are so remote as to time 
that the undisputed possession of Elir.abeth Christy, and her predecessors and 
successors in the title, is such as to vest the grantee, B. A. Becker, with a good . 
and sufficient titlle, by prescription. 

It appears that, excepting in the one particular above referred to, the ab· 
stractor has made every effort to amplify the records by such affidavits as might 
be available, and that the title to the premises in question is as good as that of 
any property in the village of Clyde, or at least in that portion of it which is 
included in the northeast quarter of section 14. 

I therefore advise you that the title 10f the state of Ohio under the deed of 
B. A. Becker and wife, above referred to, would be good in all likelihood, and 
beyond any reasonable doubt by virtue of the operation of the statute of limita
tion. I cannot advise that the record title is good and I recommend that be
fore the deed is accepted the abstract show definit"aiy the identity of the heirs 
of Elizabeth Christy. 

199. 

I herewith transmit the papers submitted to me. 
Very respectfully, 

TillfOTHY s. HOGAN, 

Attorney_ General. 

DEED AND ABSTRACT OF PROPERTIES OF MARY HYMAN, EMi\IETT 
SAVAGIDAND SADIE C. SAVAGE, AND EMMETT L. SAVAGE, SITUATED 
IN PAULDING, OHio-DEFEC'l'S AND OMISSIONS. 

·coLu~mus, Ouw, March 27, 1911. 

CoL. B. L. BARGAR, Secretary Ohio State .A.rmorv Board, Colnmbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of several letters from you sub· 

mitting for my opinion thereon the following papers: Abstract of title to inlot 
No. 169 and the west 22 feet of inlot No. 170, original plat of the village of 
Paulding, Paulding county, Ohio; a continuation of said abstract to March 16, 
1911; deed from Ma,ry Hyman to the state of Ohio, dated March 13, 1911; deed 
from Emmett L. Savage and Sadie C. Savage, his wife, to .the ;;tate of Ohio, 
dated March 11, 1911; and deed of Emmett L. Savage, et a\., to the state of 
Ohio, dated March 11, 1911. 

With respect to the abstract I beg to state that it commences with the dedi· 
cation of the original town pllat of the town of Paulrling by George Marsh on 
his .own part and as attorney in fact of J. D. Loomis and J. Watson Riley. This 
dedication is dated August 10, 1856. The first warranty deed shown by the ab· 
stract, being a deed from William Moneysmith and Serena Moneysmith, his wife, 
to Robert McCreary, is dated May 5, 1856, and filed for record May 13, 1856. 
This deed purports to convey inlot No. 169 of the original plat of the village of 
Paulding, Ohio. At that time apparently, there was no such thing as lot 169, 
nor does the abstract disclose the manner in which William Moneysmith ac· 
quired title to the land which subsequently became inlot No. 16!1. 

'I'be foregoing defect is in all probability cured by lapse of time, but I may 
state at the outset that I cannQt hold that the record title of any of the prem· 
ises under consideration is good, in consideration of the fact that the ahstract 
itself does not commence prior to 1850. 

The abstract does not disclose whether or not Henry A. Fergerson, grantor 
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of Corinthe C. Russell in the deed executed January 19, 1880, was m<'.rried. 
Affidavit should be secured as to this fact inasmuch as it is possible that there 
may be an outstanding inchoate right of dower in the wife of Henry A. Ferger
son. 

The abstract does not disclose whether .A!lexander Sankey Latty, grantor of 
Edwin N. Day, in the deed executed September 5, 1853, was married. The re
moteness of this deed, however, is such as to preclude all reasonable po-ssibility 
of the existence of an inchoate right of dower. If possible, however, affidavit 
should be secured on this point. 

The grantor Will Thompson, in the deed executed June 26, 1.897, is prob-
ably the same person as Isaac W. Thompson, the grantee in the deed shown on 
the preceding page. It would be better, however, if this fact were shown by 
affidavit as the deed of these conveyances is comparatively recent. 

Affidavit should be furnished showing that the recital in the deed of March 
. 11, 1911, to the effect that Emmett L. Savage, et al., are the sole and only heirs 
at law .of W. L. Savage, deceased, is true. The same note may be made regard
ing the recita\1 in the deed of February 24, 1911, of Josephine Powell, et al., to 
Emmett L. Savage. 

The ab-stractor's certificate discloses that all taxes and special assessments 
charged against the premises for the year 1910 are paid in full, and the general 
certificate made by him relates to all possible liens excepting those existing by 
virtue of pending suits and judgments in federal courts, concerning which no 
examinatio<n has been made. 

The deeds submitted are sufficient in my judgment to vest in the state of 
Ohio a good and sufficient title to the premises sought to be conveyed. In so 
holding I advise that the failure of the abstract to disclose the history of the 
title of the premises prior to 1850 may safely be ignored, but that the other de
fects above noted with the exception of the possibi!lity of suits and judgments 
in federal courts should be cured in the manner above suggested. 

I herewith return the papers submitted to me. 
Very truly yours, 

TlllfOTHY S. HOGAN, 

Attorney General. 
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A199. 

DEED AND ABSTRACT-LANDS RESERVED BY CONGRESS FOR SUPPOHT 
OF RELIGION IN OHIO COMPANY'S AND JOHN CLEEVE SYMME'S 
PURCHASES-INTEREST OF CITY OF MARlETT A AND MINISTERIAL 
TRUSTEES-QUIT CLAIM DEEDS- NECESSIT'Y FOR LEGISLATIVE 
ACT. •ol',··••i' 

,........_, l...o...1 I 

In order to sell the lancls resen;ed tor the support of religion in the Ohio 
Company's and John C':leet•e Symme·s pttTchases or any part of such land, the 
legislature will have to provide by enactment therefor, in order to convey a 
tee simple title. 

Qttit claim deeds from the intended beneficiaries, i. e., the city of llfarietia 
and the ministerial trustees, will not cure the title as the title is already in the 
state of Ohio for certain purposes only. 

CoLu~mus, Onro, March 27, 1911. 

The Ohio State Armory Boarcl, Ool. Byron L. Bargar, Secretm·y, Oolttmbns. Ohio. 
GENTLEMEN: -I am in receipt of your letter of March 19, 1910, in which you 

state: 

"1. The city of Marietta did not convey an absolute fee simple 
estate, having SJ]ecified that the conveyance was for a certain purpose. 
The board understands that this objection will be removed by the city 
of Marietta; probably by a curative deed. 

"2. The ministerial trustees, who have, or formerly had, color of 
title to this land, refuse to quit claim to the state. T'he board desires 
a perfect title, so that they can seill the land and the armory for the 
state, when no longer used for military purposes. If the ministerial 
trustees have such title as would interfere with the state's title, in the 
event that the state desires to subsequently sell, the board deems the 
title objectionable." 

I am also in receipt of letters written to you by C. C. Middleswart, secre
tary of the board of trade of Marietta, Ohio, dated .January 25, l!llO, and March 
8, 1911; also the abstract of title pre;;ented to me. 

_ After having carefully examined the !letters and the abstract as submitted, 
I am of the opinion that unless the provisions in Mr. Middleswart's letter of 
January 25, 1910, on the second page thereof, are complied with, no fee simple 
title can be acquired by your board. The said provisions are as follows: 

"No. 133. An act to authorize the legislature of the state of Ohio 
to sell the land reserved for the support of religion in the Ohio Com
pany's and John Cleeve Symmes' purchases. 

"Be it remembered, etc., that the legislature of the state of Ohio 
shalll be, and is hereby, authorized llo sell and convey, in fee simple, all 
or any part of the lands heretofore reserved and appropriated by con
gress for the support of religion within the Ohio Company's (a) and 
John Cleeve Symmes' purchases, (b) in the state of Ohio, and to invest 
the money arising from the sale thereof, in some productive fund; the 
proceeds of which shall forever he annually applied, under the direc
tion of the said legislature, for the support of religion within the sev
eral townships for which said lands were originally reserved and set 
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apart, and for no other use or purpose whatso<tver, according to the 
terms and stipulations of the contracts of the said Ohio Company's, 
and John Cleeve Symmes' purchases within the enited States: 

"Provided, said land, or any part of it, shall, in no case, be sold 
without consent of the person wha may be JessE-e thereof, nor without 
the consent of the inhabitants of the township within which any such 
land may be situated, to be obtained in such manner as the legislature 
of said state shall, by law, ·direct: 

"And provided also, that in the apportionment of the procee•ls of the 
said fund, each township within the districts af country aforesaid, shall 
be entitled to such portion thereof, and no more. as shall have accrued 
from the sum or sums of money arising from the :oale of the church 
land bellonging to such township." 
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It is expressly provided that the legislature of the state of Ohio shall be, 
and is hereby, authorized to sell and convey, in fee simplE', all or any part of 
the lands heretofore reserved and appropriated by congress for tiH' support of 
religion within the Ohio Company's and .John Cleeve Symmes' purchasE's in the 
state of Ohio, and invest the money arising from the sale thE-reof in some vro
ductive fund; the proceeds of which shall be fc•rever annually applied, under 
the direction of the said legislature, etc. 

I am of the opinion that the legislature of the state by enactment will have 
to provide for the saie of any part of this real estate, anrl for a sufficiE-nt con
sideration in money, in order to conYey a fee simple title. 

Regarding the quit claim deeds which are proposed by the city of :Marietta 
and the ministerial trustees, I do not think that they wiJ'.J cure thE' title; for 
the state of Ohio is already the o>v;ter of the title, lmt. only for the purposes set 
forth as hereinbefore noted. Very truly yours, 

206. 

TD10TIIY S. HOGAX, 

Attorney General. 

DEED AND ABSTRACT OF PROPERTY OF DUNHA:\1 AND HOPPING Sl'l'· 
UATED IN LEBANON, OHIO-DEFECTS AND 0:\HSSIONS. 

CoLt::um;;;, OIIJO, l\Iarch 31, 1911. 

The Ohio State Armory Board, Cui. Byron h Bargar, Necrctary. Columbus. Ohio. 
G~:\'TL.,)I~=" :-I am in receipt of your favor of :\Iareh 2Sth, also paper pur

porting to be an abstract of title signer! hy W. Z. Roll. attorney at law, Lebauon, 
Ohio, and you ask for my opinion regarding the abstraet of title to the follow
ing described real estate: 

"Situate in .the village of Lebanon, county of Warren and ~tate of 
Ohio, and being east part of lot No. ninety-two ( !12) as the ·same is 
!mown and described in the recorded plat of the ,-illage of Lebanon, 
Warren county, Ohio, being eighty-two and one-lr:tlf ( 821f:..) feet front 
on Broadway and one hundred ( 1110) fpet deep, •·cntaining eight thou
sand two hundred and fifty ( S.~ilO) squarE' ff·pt." 

You also ask what further papprs we need for eomp!Ption of this abstract, 
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if any, and what title the state may acquire thereunder on proper deed from 
Dunham and Hopping. 

I am returning you herewith the said paper purporting to be an abstract 
of title as too vague for consideration. 

Each conveyance should at least show all the grantors, grantees, !dnd of 
deed, consideration, witnesses, description of the property, acknowledgment by 
the proper officer, record page, and the covenant'>. Mortgage record should also 
be more clearly shown. 

The abstract should further show the title from the government to Silas 
Hurin and Agnes Hurin; title from Joseph Canby and wife to Ichabod Corwin, 
et al., and who all the parties were in this conveyance; Ichabod Corwin, et a!., 
tu Dunlevy and who the other parties in addition to Ichabod Corwin are; 
whether A. H. Dunlevy was married or unmarried; how Sellers and Hagerman 
acquired title; the proceedings in the estate of John A. Bone; the proceedings 
in the estate of Jonathan Conroy; and how Appleyard became trustee and what 
he was trustee for. 

Until these matters are properly presented to me I shall be unable to give 
you a proper opinion on the title to this property. 

A228. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

DEED AND ABSTRACT O.F' PROPERTIES OF B. A. BECKER AND WIFE 
SITUATED JN CLYDE, OHIO-DEFECTS REMEDIED. 

The detects of the abstract havin_q been remedied in accordance with the 
suggestions of a former opit!-ion, title of state would, beyond reasonable doubt. 
be good not as regards the record but by reason of the adverse possession of 
former owners. 

CoLUllllJUS, Onro, April 21, l!lll. 

CoL. Bnwx L. B.\HGAB, Seeretm·11 Ohio State Armory Board, Columbus, Ohio. 

DEAH :SIIc-I iJeg to a~imowieGge receipt of abstract of title to inlot No. 
628 in the village of Clyde, Sandusl{y county, Ohio, with deeds for s:tmc from 
Joseph Birdseye to Elizabeth Christy, R. J. Christy and others to B. A. Becker, 
and B. A. Becker and wife to the state of Ohio, and requesting my opinion as 
to the title of the state under said deed from B. A. Becker and wife as disclosed 
by said abstract. In a former opinion addressed to you regarding the title of 
this lot you were advised that the identity of Elizabeth Christy's heirs was not 
disclosed by the abstract. This difficulty is now remedied by the deed submitted 
to me in connection with the affidavits attached to the abstract since my former 
examination thereof. 

As stated in the former opinion, the curing of this defect enab1es me to ad
vise you that the title of the state under the deed of B. A. Becl,er and wife 
would, in all likelihood and beyond any reasonabiJe doubt, be good-not as a 
matter of record, but because of the adverse possession Elizabeth Christy and 
Joseph Birdseye, to which the abstractor certifies. For a more specific discus
sion I refer you to my former opinion. 

Very truly yours, 
TnlOTHY S.- HOGAN, 

Attorney General. 
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246. 

ABSTRACT OF TITLE OF PROPERTIES OF PETER B. DVNHA:.\1 AND W. H. 
HOPPING SITUATED IN LEBANON, OHIO-DEFECTS AND 0:.\IISSIONS. 

CoLu~mus, Onw, :.\lay 9, 1:Jll. 

CoL. BYaox L. BARGAll, Secretary Ohio State Arbory Board, Oolu7tLbus, Ohio. 
DEAR SIR:-In compliance with your request of April 24th, I have examined 

the enclosed abstract of title to an armory site in Lebanon, Vvarren county, 
Ohio, being one hundred feet off the east end of lot No. 92 in the village of 
Lebanon, with a view to ascertaining the title which the state will acquire 
under proper deed from Peter B. Dunham and ,V. H. Hopping. 

The said lot No. 92 was subdivided in 1825 whil!e Joseph Canby was seized 
thereof. The east half was conveyed by deed shown at page 9 of the abstract 
to Ichabod Corwin. There is nothing shown in the abstract, however, as to how 
the west half passed from J.oseph Canby. The deed shown at page 15 vests in 
Samuel Perrott the title, if any, of S. Hageman to the said west half, hut the 
exact nature or extent of the grantor's interest is not established. 

The same remark may be made with respect to the deed shown at page 14. 
These matters, however, are of remote date, and Jonathan Conray who secured 
Samuel Perrott's title has evidently held possession of the property for a period 
of fifty-one years, so that I assume that the break in the chain of title to the 
west half of lot No. 92 is at this time unimportant and may be safely disregarded. 

The abstractor certifies on page 19 that "George M. Conrey is the heir of 
Jonathan Conrey, deceased." The granto·r in the deed shown on page - is John 
M. Conrey, so that the memorandum of the abstractor is not clear. Further
more it would be insufficient to certify that the grantor in the deed is the "heir 
of Jonathan Conrey, deceased." Affidavits should be filed showing that George 
M. Conrey is the sole heir of Jonathan Conrey, deceaRed, and capal:Jle of trans
mitting the entire interest of the said Jonathan Conrey in said lot No. 92. This 
conveyance is of such recent date that I would not feel justified in approving 
the title without being .satisfied upon this point. 

The abstractor certifies on page 20 that he is of the opinion that the title 
"trustee" appended to the name of the grantee in said deed shown at vage 21 
is meaningless. If possible it would be well to secure the affidavit of Arthur 
E. Appleyard showing that he was not a trustee in fact, so that his power to 
convey by deed shown at. page 21 may be established. 

The abstractor's certificate at the end of the abstract is quite complete and 
shows a very thorough examination. Taxes for the last half of the year 1910 
are unpaid and a lien, as is a special assessment of $2.10 for sewer. 

I am of the opinion that if the grantors in the deed shown at page 19 were 
at the time seized of the entire interest of Jonathan Conrey, and if Arthur E. 
Appleyard, "trustee," had the power to convey a fee simplle title by the deerl 
shown at page 21 the present title of Peter B. Dunham and ,V. H. Hopping to 
the site now proposed to be conveyed to the state of Ohio is good and that the 
same may be accepted by your board. Before such acceptance, however, affidavits 
should be furnished showing the facts with regard to the two questions above 
suggested. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. · 
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253. 

ABSTRACT OF TITLE OF PROPERTIES OF CHARLES B. liNGER AND 
JESSIE N. WISEHART SITUATED IN EATON, OHIO-DEFECTS AND 
OMISSIONS. 

CoLU)!BUS, Omo, May 16, 1911. 

Ohio State .Armory Boar,t, Col. B D. Bargar, Secretary, Golnmbus, Ohio. 
GEXTLE~rEx:-1 am in receipt of your letter of May 5, 1911, enclosing ab· 

stracts of lots 273 and 274 in Eaton, Preble county, Ohio, in which you state: 

"I herewith have the honor to transmit abstract of title to lots 
273 and 274, of the village of Eaton, Ohio. These lots are to be con· 
veyed to the state of Ohio for an armory site. 

"The state armory hoard requests opinion as to title of said lots 
in Charles B. Unger and Jessie M. Wisehart as shown by said a.lJStra.ct." 

After having carefully examined said contract, I am of the opinion that 
the following changes should be made: 

1. The deed from Cornelius Van Ausdal to Thomas J. Larsh, page 21 of 
said abstract, should be secured, but if it is lost or destroyed, an affidavit should 
be made setting up the facts; 

2. Also an affidavit by some other heirs showing who all the heirs of said 
Cornelius Van Ausdel were and their line of descents so that it can be ascer
tained whether or not all of the heirs of said Cornelius Van Aus1lel have quit 
claimed alii their right, title and interest to Charles B. Unger and Jessie 1\'L 
Wisehart in said property. 

With these additions I am of the opinion that the abstract submitted will 
show a good title in Charles B. Unger and Jessie M. Wisehart subject to the 
dower interests of John H. Unger, who should join in the deed of conveyance. 

424. 

Very truly yours, 
TDIOTHY S. HOGAN, 

Attorney General. 

ABSTRACT OF TITLE OF LOT No. 151 IN THE VILLAGE OF SPJi:NCEH
VILLE~. OHIO-DEFECTS AND OMISSIONS. 

Cor.u:\mos, Orno. October 16, 191J. 

Hox. BYRON L. BARGAR, Secretary of Ohio State Armory Board. Go!wnbus, Ohio. 
DEAR Srn:-I beg to acknowledge receipt of the abstract of title of lot No. 

151 in the village of Spencerville, Allen county, Ohio, upon which you request 
my opinion. The abstract as submitted shows numerous defects, and I shall 
discuss them in their order. 

The deed l'rom Evan B. Jones and wife to ·william Tyler attempts to con· 
vey the undivided one-third part of lot No. 151. Reference to the previous deeds 
shows that said Jones never owned more than one undivided thircl p:ut of the 
said land, which he had theretofore conveyed to A. C. Conover (see No.6). 

The abstract fails to disclose that "'illiam Tyler owned more than one un· 
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divided third part of the said premises at the time he attempted to convey one 
undivided half thereof to Alexander G. Conover (see No. 8). 

There is nothing to establish how the grantors in No. 9 acquired title to 
the land therein conveyed. These defects, in my judgment, are rather imma
terial because of the long continued operation of the statutes of limitation. A 
further search of the records might disclose instruments curing these defects, 
and I would suggest that such search be made. 

The mortgage from A. F. W. ::\leyers to Johnzy Keeth is not of record and 
the estate of A. F. "\V. Meyers does not appear to have been s':lttled. It woulcl 
seem that the mGrtgage was adjudicated in proceedings to sell the real estate 
to pay debts brought by the administrator of the estate of the said l\Ieyers. _ 
These proceedings, together with the showing of the settlement of the estate 
should be abstracted. 

There are no liens so far as disclosed by the abstract. N(} examination ap
pears to have been made for liens of the records of the United States district 
and circuit courts. 

Upon the execution and delivery of proper warranty deed from the present 
owner and correction of the abstract in the respects indicated, the state will 
derive good and sufficient title to the land above mentioned. 

425. 

Very truly yours, 
TiliiOTHY S. HOGAN, 

Attorney General. 

ABSTRACT OF TITLE OF PROPERTY OF LOT No. 152 IN THE VILLAGE OF 
SPENCERVILLE, OHIO-DEFECTS AND OMISSIONS. 

COLU:.\rBUR, Orno, October 17, 1911. 

Hox. Bvnox L. BARGAR, Secretary 071io State Armory BoanL, Coltlmbus, Ohio. 

DEAR Suc-I beg to acknowledge receipt of the abstract of title of the south 
half of lot No. 152 in the village of Spencervii'le, Allen county, Ohio, upon which 
you request my opinion. There are numerous defects in the title as disclosed 
by the abstract, and I shall discuss them in their order. 

The title to this lot runs the same as that of lot No. 151, upon which I 
have rendered an opinion, down to and including the deed from Johnzy Keeth 
to A. F. W. Meyers, and the objections therein stated apply el]ually to the title 
of the lot mentioned herein. 

The premises in question seem to have been sold by the sheriff of the said 
county to Robert H. Harrison, but the court proceedings of the said salle are not 
abstracted. 

No showing has been made of the settlement of the estate of Richard Slon
son and Edward R. Farrington. The deed of the administrator of the Slonson 
estate conveys one undivided third interest, and so far as the preceding deeds 
show, Richard Slonson was owner of one undivided half interest, thus leaving 
one-sixth interest outstanding, which must be satisfactorily accounted for be
fore the state can acquire good title. 

Numerous mGrtgages have been given which are not released. They appear 
to have been adjudicated in court proceedings, which proceedings should he set 
out more fully than by mere reference. 
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There are no liens disclosed by the abstract. No examination appears to 
have been made in the United States circuit and district courts for liens. 

On execution and delivery of proper warranty deed and correction of the 
abstract in the particulars above mentioned, and especially with reference to 
the accounting for the outstanding undivided one-sixth interest, I am of the_ 
opinion that the state wiill acquire a good and sufficient title to said property. 

502. 

Very truly yours, 
TIJIIOTHY S: HOGAN, 

Attorney General. 

ABSTRACT OF TITLE-JONATHAN BALDWIN'S ADDITION TO TOWN OF 
BLANCHESTER. 

Failure to release dower curecl by act of May 31, 1911, 102 0. L. 461. 
Mortgage liens against said real estate should be specifically noted in said 

abstract together with elate and cancellation of same. 

CoLU:IIBUS, OHIO, December 22, 1911. 

Hox. BYRON L. BARGAR, Ohio State Armory Board, Columbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your communication of Decem

ber 12, 1911, enclosing the abstract of title and deed for the following desCTibed 
premises: 

"The following described real estate \lying and being situate in the 
county of Clinton and state of Ohio, and further described as follows: 
Town lot No: one (1) in Jonathan Baldwin's addition to the town of 
Blanchester which said town lot will be more fully described by refer
ence to the recorded plat of said addition to said town." 

I have very carefully examined the deed and find no defects in the same. !
have likewise very carefu~ly examined the abstract of title and find the follow· 
ing defect, to-wit: 

In the deed of conveyance from Benjamin Baldwin and Martha Baldwin, 
llis wife, to Jonathan Baldwin, dated October 31, 1848, there is no release of 
dow~r on the part of the wife, Martha Baldwin. However, I am of -the opinion 
that such defect is cured by an act of the legislature entitled "An act to cure 
and make valid certain deeds and the record thereof," passed May 31, 1911, and 
found in_ 102 Ohio· Laws, 461; said act provides as follows: 

"When any deed conveying real estate shall have been of record in 
t]le office of the recorder of the county within this state, in which such 
·real estate is situated, for more than twenty-one years prior to the tak
ing effect of this act, and the record thereof shows that there is a de
fect in such dee.d, for any one or more of the following reasons: Be· 
cause the husband did not join with the wife or the wife with the ·hus
band in alii the clauses of the deed conveying such real estate, but did 
join with each other in one of them, in the execution and acknowledg
ment o"f such deed; or because any grantor in such deed omitted to 
affix his seal thereto; or because such deed was not'properly witnessed; 
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or because the acknowledgment to such deed does not show that the 
wife was examined separate and apart from her husband; or because 
the officer taking the acknowledgment of such deed, having an official 
seal, did not affix the same to the certificate of acknowledgment; or be
cause the certificate of acknowledgment is not on the same sheet of 
paper as the deed; or because the executor, administrator, guardian, or 
assignee or trustee making such deed, signed the same individually in
stead of in his official capacity; or because the corporate seal of the cor
poration making such deed was not affixed thereto, such deed and the 
record thereof shall be cured of such defects, and be effective in all re
spects as if such deeds had been legally made, executed and acknowl
edged. Provided, that nothing herein contained shall be construed to af
fect rights vesting after the record of such defective deed, and prior to 
the passage of this act, or operate on any suit, or action now pending, 
or which may have been heretofore determined in any court of this 
state, in which the validity of the making, execution or aclmoWledg
ment of any such deed has been or may hereafter be drawn into ques
tion. Any person claiming adverse title thereto shall bring proceedings 
within o.ne year from the taking effect of this act, if not already barred 
by limitation or otherwise." 
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I am further of the opinion tl1at each of the mortgage liens agaim;t said 
real estate should be specifically noted in the abstract, together with the date 
of cancellation of the same. 

For the purpose of correcting said abstract along the line of the last sug. 
gestion I am herewith returning the same for that purpose. 

Yours very truly, 
TIMOTHY 8. HoGAN, 

Attorney General. 
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(To the Tax Commission of Ohio) 

64. 

TAXES AND TAXATION-BANKING CORPORATIONS AND ASSOCIATIONS 
-TAX ON SHARES OF STOCK-STOCKHOLDERS PRIMARILY LIABLE 
-COLLECTION THROUGH CORPORATION AI\'D ASSOCIATION-APPLI· 
CATION TO UNITED STATES BANKS-UNITED STATES AND CON· 
STITUTIONAL RES'IlRICTIONS-NON·RESIDENT' SHAREHOLDERS. 

Section 5408 of the General Code, et seq., provides that the tax upon shares 
of stock of incorporated banlcs or banking associations of Ohio shall be assessed 
against the shareholdeTs and not against the association as such. 

Section 5673 of the General Code pTovides tlzat such bank or association may 
pay the taxes assessee~ 1tpon its shaTes in the hancls of shareholdeTs .and deduct 
the amount thereof from clividends or otheT funds in its possession belonging to 
such shareholcler. 

UncleT this section, the bank cannot be obliged to pay such in the absence 
of agreement except by garnishee pTocess. 

Such a tax is not in conflict with section 5133, et seq .• Revisecl Statutes of 
the United States, ancl may theTefqre be appliecl to shareholders of United 8tates 
banks uncleT the peTmissions and restrictions theTein provided tor. Nor is it in 
conflict with section 5219, Revised Statutes of the United States. providing 
against a taxation "at a greater rate than is assessed upon other moneyed capital 
in the hands of individual citizens of each state;• tor the reason that article 2, 
section 12, of the constitution making a distinction between "credits'' and "·in· 
vestments in stock'' sustain section 5327, General Code, providing that debts may 
be cleductecl only from ·'cTedits" tor ptl.rposes of taxation. 

This tax on national bank shares nwst be assessed against shareholders 
who m·e not residents of the state of Ohio, and the valuation of such shares shall 
under section 5606, General Corle, which is in compliance with section 5219, Re
visecl Statutes of the United States, be placea upon the tax list of the countie.~ 
in which the respective banks are locatecl. 

CoLu:Mnus, Onw, January 25, 1911. 

To the Tax Commission of Ohio, Columbus, Ohio. 
GE:XTLE~rEx:-1 beg to acknowledge receipt of your letter of January 18th, 

enclosing a copy of a circular letter addressed to W. C. Rowland by the Com· 
missioner of Internal Revenue of the United States, and a letter addressed to 
you by the president of the Franklin National Bank of Newark. 

These cotr:munications both relate to the collection of the tax assessed by 
the state of Ohio, upon the shares of stock of incorporated banking companies 
and associations. With respect thereto, you make the folllowing comments and 
requests: 

"'I'he disposition on the part of the banks appears to be, that if 
they are not rE(quired to pay these taxes as banks, but the payments 
made by them are for the accommodation of the individual stockholders, 
they will decline to make such payments in the future; and they sug
gest the additional question, that, if the stockholders are liable for 
these taxes and not the bank, non-resident stod:holders are not liable. 

"If such contention can be maintained, the effect would be to great· 
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ly reduce the amol1nt of taxes collectible from the banks of the state. 
"Insofar as this matter relates to national banks, it involves a con· 

sideration of the extent to which the state may tax national hau){s. 
"In view of the importance of the matter, the commission is not dh;

J:osed to make a ruling without first submitting it to you for an op:nion, 
and the question it desires to submit may be stated as foHows: 

"(1) Are the taxes asseEsed against sharea of national bank>, 
liabilities of the corporations, as such, and enforceable against the 
property of the banks, or are they liabilities of the shareholders? 

"(2) If liabilities of the individual shareholders, can the tax be 
assessed against shareholders not residents of the State of Ohio?" 

The foHowing provh:ions of the General Code of Ohio must be considered 
in connection with these questions: 

"Section 5408. All the shares of the stoc!rholders in an incorporated 
bank or banking association, !orated in this state, incorporated or org3n· 
ized under the Jaws of the state, or of the United States, "' * " the 
capital stock of which is divided into shares held by the owners of such 
bank, " " " shall bfl listed at the true value in money and taxed 
only in the city, ward or village where such bank is located. 

"Section 5410. There shall be kept in the office, at aU tiines, where 
the business of such bank or banking association is transacted, a full 
and correct list of the names and residences of the stoclrholders therein, 
and the number of shares held by each, which at all times during hnsi· 
ness hours, shall be open to the inspection of all officers who are or may 
be authorized to list or assess the value of such shares for taxation. 

"Section 5411. The cashier of each incorporated b3nk '' * ~ 

shall return to the auditor of the county in which such hank is located, 
between the first and second Mondays of May, annua'lly, a rerort in 
duplicate under oath, exhibiting in detail * * * the resources and 
liabilities of such bank at the close of busineEs on the Wedneaday next 
preceding the said second :\londay, with a full statement of the names 
and residences of the stockholders therein, the number of shares held 
by each, and the par value of each share." * * " 

"Section 5412. Upon receipt of such report the county auditor shall 
fix the total value of the shares of such banl,s, * * * according 
to their true value in money and deduct from the aggregate sum so 
found * * * the value of the real estate included in the statement 
of resources as it stands on the duplicate. Thereupon he shall mal'c 
and transmit to the annual state board of equalization for banks a 
copy of the report so made by the cashier "' * * with the valuation 
of such shares " 

"Section 5413. 
* 0 as so fixed by the auditor. 
If a bank fails to make and furnish to the county 

auditor tl111 statement required, within the time herein fixed, the atulitor 
shaiJ examine the books of the bank; and also any officer or agent there
of under oath, anrl such other persons as he deems proper. and mal{e 
such statement. The auditor shall have like powers, and the pro
bate judge of the county shall exercise like powers and perform like 
duties in aid of the auditor * * * as are authorized by law in cases 
where the county auditor is informed, or has reason to believe, that 
any person has failed to make a return, or has made a false return for 
taxation. The statement so made out by the auditor shall stand as the 
statement required to be made by the cashier. 

38-A. G. 
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"Section 5414. A bank officer who fails to make out and furnish to 
the county auditor the return required by section fifty-four hundred and 
eleven, or wilfully mal{es a false statement on such return, shall forfeit 
not more than one hundred dollars. * * * 

"Section 5602. The governor, auditor of state and attorney general 
shall constitute a board of equalization of the shares of incorporated 
banks. * * * 

"Section 5604. The board shall hear complaints and eqnalize the 
value of the shares and property, representing r.apital employect. " * * 
If in the judgment of the board * * * the aggregate value of all 
the bank property so reported to the boarrl by the county auditor is 
not its true value in money, it may increase or diminish the value of 
the shares and property representing capital employed by such a per 
cent. as will equalize each to their value in money. 

"Section 5606. The auditor of state forthwith after such equaliza· 
tion is made, shall certify to the auditor of the proper counties, the 
valuations, as equalized, of the shares of * * * banks situated in 
such counties, which valuation shall be placed upon the proper tax 
duplicate." 

(Sections 5602 to 5606, inclusive, providing for and defining the powers aud 
duties of the annual state board of equalization for banl's were repea\led, 101 
0. L., 399·430, section 123; hut the powers and duties created and defined undP.r 
said sections were by section 115 of the same act, 101 0. L., 425, imposed upon· 
and vested in the tax commission of Ohio.) 

"Section 5672. Taxes assessed on shares of stock, or the value 
thereof, of a bank or banldng association, shall be a lien on such shares 
from the first Monday of May in each year until they are pain. If such 
taxes are not· paid at the time required by law by a shareholder. and 
after notice received of the county treasurer of the non-payment there
of, the cashier * * " of such bank or banking association shall not 
transfer or permit to be transferred the whole or any portion of such 
stock until the delinquent taxes thereon * * * are paid in fnll. 
No dividend shall be paid on stock so delinquent so long as such taxes, 
* " " or any part thereof remain due and unpaid. 

"Section 5673. Such bank or banking association may pay to the 
treasurer of the county in which it is located, the taxes assessed upon 
its shares, in the hands of its shareholcleTs respectively * * * and de
duct the amount thereof from dividends that are due or thereafter be
come due on such shares, or from any funds in its possession belonging 
to such shareholder." 

It is first to be observed, regarding these provisions, that they deal with 
all incorporated banl{S in the same manner. The Jaw does not provirle one 
method of procedure with respect to the a.<;sessment and collection of a tax u110n 
the shares of stock of state banks, and another with respect to the taxes aRsessed 
and collected from national banks. Tt is to be presumed. therefore, .that, if the 
act is to be given any certain construction on account of its applicahility to 
national] banks, that same construction will govern its application to all other 
incorporated banks. 

It has now become well settled that, in the absence of specific permi3sion on 
the part of congress, a state may not, either directly or indirectly tax an agency 
of the federal government or any capital employed or invested therein. (Me· 
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Cullouch vs. :\Iaryland, 4 Wheaton, 316; Osborne vs. Bank of the L"nited States, 
9 Wheaton, 738.) Laws of the kind now under consideration, therefor;), are to 
be upheld, if at all, by recourse to some such federal legislation, and their pro
visions if doubtful, must be construed in the light of such legislation. 

The national bank act of the United States as revisNl, constitutes section 
5133, et seq., Revised Statutes of the United States. Section 5219 of said act 
proviues as follows: 

"Nothing herein shall prevent all the slwrcs in any (national banl(
ing} association from being included in the valuation of the personal 
property of the owner or holder of such shares, in assessing taxes im
posed by authority of the state within which the association is located; 
but the legislature of each state may determine and direct the manner 
and place of taxing all the shares of national banking associations lo
cated within the state, subject only to the two restrictions, that the 
taxation shall not be It a greater rate than is assessed upon tJther 
moneyed capital in the hands ·of individual citizens of such state, and 
that the shares of any national banking association owned by non-resi
dents of any state shall be taxed in the city or town where the bank is 
located, and not elsewhere. * * *" 

It is manifest from the language of the above quoted federal law that no 
authority or permission is thereby granted to any state to impose a t:lx upon 
a national banking association as such, nor does it provide for an assessment ot 
taxes upon the shares of stock in such an association for which the association 
itself shall be solely liable. (Radley vs. People, 4 V{allace, 459; Bank Ta.'{ Cases, 
3 Wallace. 573.} On the other hand, however, it was held early in the history 
of the national banking act that a state in collecting the taxes assessed against 
the shares of stock of a national bank might make the bank or its officers pri
marily liable therefor, as agents of the stocl{holders. First National Bank vs. 
Commonwealth, 9 Wallace, 353. The statute of thE) state of Kentucky, under 
review in this case, imposed a tax on "bank stock or stock in any moneyed cor·· 
poration of loss and discount, of fifty cents on each share thereof, eqnail to one 
hundred dollars of stoclr therein, owned by individuals, corporations or socie
ties," and provided that "the cashier of a bank, whose stock is taxed, shall, on 
the first day of July in each year pay into the treasury the amount of tax due 
thereon." Mr. Justice Miller in delivering the opinion of the c:onrt employed 
the following language: 

"We entertain no doubt that this provision (referring to the first of the 
two provisions above quoted from the Kentucky statute} was intended to 
tax the shares of the stockholders, and that if no ot.her prm·ision had 
been made, the amount of the tax would have been primarily collectib1e 
of the individual or corporation owning such -shares, in the same man
ner as other taxes are collected from individuals. "' "' * 

"But it is strongly urged that to be deemed a tax on the capital of 
the bank, because the law requires the officers of the hank to pay this 
tax on the shares of its stockholders. Whether the state has 1 he right 
to do this we will presently consider; but the fact that it has attempted 
to do it docs not prove that the tax is anything else than a tax on those 
shares. It has been the practice of many of the states for a long time 
to require of its corporations, thus to pay the tax levied on their share
holders. • • • In the case of sharehdlders not residing in the state, 
it is the only mode in which the state can reach their shares for taxa-



596 TAX COl\11\IISSION OF OHIO 

tion. We are, therefore. of the opinion that the law of Kentncl;:y is a 
tax upon the shares of the stockholders. If the state cannot require the 
bank to pay the tax on the shares of its stock it must be because the 
constitution of the United States or some act of congress forbids it. 
There is certainly no express provision of the constitution on the sub
ject. 

"But it is argued that the banks, by instrumentalities of the federal 
government * * * cannot be subjected to such state legislation. 
The principle * * * has its limitation, a limitation growing out of 
the necessity on which the principle itself is founded. What limitation 
is, that the agencies of the federal government· are only exempted from 
state legislation, so far as that legislation may interfere with or impair 
their efficiency in performing the functions by which they are designed 
to serve that government. * * * It is only when the state law in
capacitates the banks from discharging their duties to the govern
ment that it becomes unconstitutional. .. We do not see the remotest 
possibility of this in their being required to pay the tax which their 
stockholders owe to the state * * * when the law of the federal 
government authorizes the taxes. 

"If the state of Kentucky had a claim against a stockholder of the 
bank who was a non-resident of the state, it could undoubtedly collect 
the claim by legal proceeding in which the bank could be attached or 
garnisheed and made to pay the debt out of the means of its share
hollders under its control. This is, in effect; what the law of· Kentucky 
does in regard to the tax of the state on the bank shares. It is no 
greater interference with the functions of the bank than any other legal 
proceeding to which its business operations may subject it. * * * 

"We are of opinion that, while congress intended to limit state 
taxation to the shares of the bank as distinguished from its capital, and 
to provide against a discrimination in taxing such bank shares * * * 
it did not intend to prescribe to the states the mode in which the tax 
should be collected. * * *" 

This case, which is the leading decision upon the point involved, establishes 
the principle that a state may mal{e a national bank primarily and directly 
liable for the payment of the tax on its shares, although it may not assess the 
tax against the bank as such. 

Statutes similar to the Ohio statute above quoted have been enacted in sub
stantiajl.ly all the states of the Union. Comparison of such statutes and the de
cisions construing some: with the Kentucky statute involved in' the case last 
above cited and quoted frmp, on the one hand. and with the Ohio statute above 
quoted, on the other hand, is interesting and profitable in the solution of the 
prob[lem under consideration. 

In Sumter County vs. National Bank, 62 Ala., 464, a leading case among 
such decisions, it was held that, in the absence of a specific provision compelling 
banks to pay taxes on their shares, such taxes could not be collected therefrom, 
but must be collected from the shareholders personally. 

In Hirshire vs. First National Bank, 35 Iowa, 273, the action was brought 
by the county treasurer against the bank as such for taxes and penaJlties due 
from non-resident shareholders. It was averred that the shares had been legally 
assessed for taxation, and that the holders had refused- to pay. The statute of 
Iowa involved in the case, provided a method of collection, different from both 
the Kentucky statute above quoted, and from the Ohio statute. It provided in 
part that: 
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"For the purPQse of securing taxes assessed upon said shares, each 
banking association shall be liable to pay the same, as the agent of each 
of its shareholders, under the provisions of section 725 of the revision of 
1860; and it shall be the duty of the association to retain so much of 
any dividend or dividends belonging to any shareholder as shall be nec
essary to pa,y any taxes ~evieu upon his or her shares." 

Said section 725 of the revision of 1860 provides: 

"Any person acting as thP. agEmt of another and h~ving in his 
possession or under his control "' * * any money, credits, * " * 
or properly belonging to such other person, with a view of investing 
"' * * the same for pecuniary profit, shall be required to list the 
same. * · e *" 
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In sustaining a demurrer to the petition, the supreme court of Iowa used 
the following language (page 275): 

"It will be observed upon the bare rt:>ading of our statute that it 
does not, like the Kentucl'Y statute * " * make the banking asRo
ciation directly liable for the taxes levied upon the shares. * * * 
The banking association could only be made Jiai:Jle, when it had the 
money, property or credits of its shareholders umler its control, or when 

. it retained or failed to retain dividends. * * * 
"The shares of the banking as'Sociation are the vroperty and under 

the control of the shareholders * * * not * " * of the bank
ing association. 

"In brief, our view of the statute is, that it effectuates a statutory 
garnishment of the bank, to secure the payment of the tax due from its_ 
shareholders, * * * whereas, the Kentueky statute makes the bank 
liable absolutely for the taxes upon shares. If that is better than ours 
it is for the legislature and not for us to enact it here." 

In First National Bank vs. Fancher, 48 N. Y., 524, it is held that in the ab
sence of a statute authorizing a levy upon the property of a bank, a collector 
might levy only upon the property of the shareholders. 

In all of the foregoing cases, the Kentucky statute and the decision there
under, in Commonwealth vs. Bank, supra, were distinguished and regarded 
antithetical to the statutes under consideration. On the other hand, however, 
the statutes of many states have been drawn similarly to that of Kentucky, and 
so long as the assessment is in terms against the stockholders, direct and com
pulsory collection from the bank under such statutes is upheld. Thus, in 
:Mechanics National Bank vs. Baker, 65 N. J. L., 113, the court upheld a statute 
of New Jersey, providing that it shotild be the duty of each banl' to retain and 
pay the amount of taxes assessed to each shareholder out of the dividends, and 
that "in case said owner * * * shall he a non-resident of this state, then, 
and in that ease, such banks shall be assessed to the amount of surh shares as 
owned or held by non-residents." In construing this statute the court did not 
regard the assessment provided for in case of non-residents as a direct assess
ment against the bank, and for which the bank would be ultimately and solely 
liable, but rather as creating a primary liability against the bank, leaving it "to 
charge agaim;t earh non-resident shareholder his true proportion" thereof. 

The 'Statute of :\lissouri makes the bank primarily liable, though the assess-
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ment is against the shareholder. Lyonberger vs. Rowse, 43 Mo., 67, Springfield 
vs. National Bank, 87 Mo., 441. 

The statute of the state of V{ashington, construed and upheld in First Na· 
tiona! Bank vs. Chehalie County, 166 U. S., 440, assessed a tax against "the ag· 
gregate amount of capital, surplus and undivided profits" of all banks; and Mr. 
Justice Shires in delivering the opinion of the court plainly indicates that "if 
this section stood alone there might be ground for the contention that it con· 
templates taxation of the capital of the bank." The constitutionality of the Uaw 
was established because another section provided that "each bank and banking 
association shall be liable to pay any taxes hereafter assessed against them, as 
the agent of each of its sha~eholders, owners or owner, under the provisions of 
this act, and may pay the same out of their individual profit account or charge 
the same to their expense account or to the accounts of such shareholders, 
owners or owner in proportion to their ownership." 

From all the statutes involved in the cases above cited certain types may 
readily be distinguished, as follows: 

1. Statutes making the bank liable for the entire aggregate amount assessed 
against the holders of its shares of stocl,, as agent of such holders, and regard· 
less of its possession of any funds or property of such shareholders, or its 
present or future liability to them for dividends. Under statutes of this type, 
of course, the tax may be collected directly from the bank. 

l!. Statutes making the bank liable to pay the tax assessed against its 
shareholders in the event that it owns or controls property of such share· 
holders, or owes or will owe dividends to them. Under such statutes the lia· 
bility of tbe bank to pay the tax is contingent upon the existence of snell facts 
and cannot be simply and directly enforced. 

3 .. Statutes which do not require the bank to pay the tax assessed agaim:t 
its shares of stock. In such cases the collection of the tax from the bank can· 
not be enforced. 

Before comparing the Ohio statute with the statutes above described ana 
classified, it is perhaps proper to state that in some states, laws making banks 
liable for the amount of the taxes assessed against their shareholders, have been 
held unconstitutional as per se discriminatory under the first restriction set 
forth in section 5219 of the Revised Statutes of the United States, above quoted; 
that is to say, in states wherein debts are permitted to be deducted from per· 
sonal property or investments, such a method of collection, affording as it does 
no opportunity for any such deduction on the part of the individual stockholders, 
liable in theory for the taxes, subjects such stockholders in effect to "tax " * * 
at a greater rate than is assessed upon other moneyed capital in the hands of 
individual citizens of such state,'·' as prohibited by said section 5219, Revised 
States of the United States. 

National Bank vs._ Richmond, 42 Federal, 577; Nation[!)! Bank vs. Fisher, 45 
Kansas, 726. 

In Ohio, however, such a discrimination cannot arise, because for purposes 
of taxation, a distinction is made by article 2, section 12, between "credits" and 
"investments in stock;" and the general assembly of this state has provided in 
section 2730, Revised Statutes, section 5327, of the General Code, that debts 
may be deducted only from credits for purposes of taxation. It is therefore 
held that holders of national bani' stock may not deduct their bona fide debts 
from the value of such shares in listing for taxation. Chapman vs. National 
Bank, 56 0. S., 328. _ 

A careful examination of the cases of Supervisors vs. Stanley, 105 U. S. 305, 
:Mills vs. Exchange Bank, 105 U. S. 319, Whitbeck vs. Mercantile National Bank, 
127 U. S. 193, will disc:Jose that the distinction drawn by the Ohio constitution 
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and statutes between "credits" and "investments in stock" did not exist in New 
York, and apparently, this point was not presented in argument in the Ohio case, 
so that the limitations of the supreme court with regard thereto are inapt. By 
the weight of authority in other cases, there iR no discrimination against moneyeJ 
capital by reason of the fact that the Ohio statutes do not permit rlebts to be de· 
ducted from investments in stocks, and the ~Whitbeck case if reviewe~ by the 
supreme court in this respect, woulrl in my judgment, be limited or reversed. 

In order properly to answer your question it becomes necessary to compare 
the Ohio statute above quoted with the statutes of other states above discussed 
and classified. The scheme. of taxation provided for by the Ohio statute above 
qucted, clearly indicates that the assessment is upon the shares of stock, and not 
against the bank; and as above suggested, if this were not the case the act 
would probably be unconstitutional. Has the general assembly then exercigcd 
the right of the state to l'Ompel collection of the tax thus assessed from the 
bank? 

Section 5403, et seq., above quoted, provides a method of valuation of shares 
of incorporated banks. The duties therein created are imposed upon the officers 
of the bank, and measured by the decisions above quoted, these provisions are of 
course reasonable and valid. Indeed they add nothing with respect to national 
banks, to the express provh;ion found in section 5210, Revised Statutes of the 
United States, which are in part as follows: 

"The president and cashier of every national banking association 
shall cause to be kept at all times a full and correct list of the names 
and residences of all the shareholders in the assoP.iation, and the num· 
ber of shares held by each, in the office where its business is transacted. 
Such list shall be subject to the inspection of all the shareholders and 
creditors of the association, ancl the offil'ers authurizecl to asses.~ taxes 
under state authority." 

Sections 5407 et seq., however, fall short of authorizing an assessment 
against the bank, or of imposing any liability taxes upon the bank or the of. 
ficers thereof. They simply require the bank to make return for its shareholclers. 

That the taxes upon bank shares are assessecl. upon the shares in the hands 
of the stockholders, and not upon the bank is clear from reading section 5672 
above quoted. The taxes are described as "taxes assessed on shares of stock;" 
they are made "a lien on such shares." It is clearly inferred that in tJ;te first 
instance they are to be paid by the shareholder himself by the language "if 
such taxes are not paid at the time required by law by a shareholder • * * 
the cashier or other officer " * * shaEl not transfer * * • any portion 
of such stock" * * "' 

What remedy then, have the taxing authorities in case a tax assessed upon 
the shares of stock is not paid by the shareholders and becomes delinquent? Sec· 
tion 5672 provides for notice of the non-payment of such taxes to the cashier or 
other officer of the banking aRsodation. This notice, however, does not seem 
to fix upon the cashier or other officer, or upon the bank any liability either 
primary or secondary, for the payment of the taxes and penaltieR; its effect is, 
at the most, to prevent the transfer of the stock upon which taxes have not been 
paid, and the payment of di\•idenrls thereon as long as the taxes and penalties 
remain unpaid. No remedy is thus afforded by statute to the state or its taxing 
officers whereby they may enforce performance of these obligations; at any rate, 
the statute does not create any obligation on the part of the bank to pay from 
the dividends thus withheld, the amount of the tax. 

It is true that section 5673 provides for the payment of the taxes assessed 
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upon the shares of a bank by the bank itself; however, this section noes not 
create a duty, it affords a right; the language is, "such bank ·or banking asso
siation may pay * * * the taxes assessed upon its shares in the hands of 
its shareholders * * " and deduet the amount thereof from dividenO.s, etc." 
* * * The sole effect of this statute is to authorize a b~mk as against its 
sharehalder to pay the taxes on ·their shares and to deduct the same from divi
dends or other funds in its possession. It confers no right upon the taxing 
power as against the bank. 

That the foregoing is the correct interpretation of the Ohio statute is, it 
seems to me, clear from the plain language thereof. This interpretation, how
ever, was adopted in Mi!ller, Treasurer, vs. First National Bank, 46 0. S. 424. 
This was an action by the treasurer of Hamilton county against the uank. The 
petition alleged that the bank had made for five years previous what purported 
to be true returns of the resources and liabilities of said banl,, and had stated 
on several of its returns that it would pay the taxes for and on behalf of its 
stockholders; that the returns so made were afterwards discovered to haYe been 
false, whereupon the county auditor proceeded to correct the same and to place 
upon the duplicate of the county as omitted taxes the differences between the 
aggregate values of the items of the resources of the bank as returned hy it for 
the several years, and the true values thereof; that such assessment on the 
duplicate of the county was in the name of the bank; and that the hank refused 
to pay taxes thereon. 

The allegation was further made that the bank "at all times during the 
years above mentioned had in its possession, and now .has, money and property 
belonging to its stockholders more than sufficient to pay all the sums of taxes 
as aforesaid due from the said stockholders, but instead of applying the same 
or any part thereof, to the payment of said taxes, has paid over large portions 
o.f the same as dividends to the said stockholders, although the defen•1ant has 
been repeatedly notified by the treasurer of said county, of the non-p:tyment of 
said taxes; and notwithstanding the premises, the defendant has during all of 
said years been transferring and permitting to be transferred * * '~ the 
stock thereof." " * * The prayer was not for a judgment against the bank 
as such, for the amount of the alleged delinquent taxes, but for an accounting 
of the moneys and property in defendant's possession belonging to the several 
stockholders, for an injunction restraining the defendant from paying di videncls 
or making transfers during the pendency of the action, and for the payment of 
the taxes out of the money and property of the stockholders, in possession of 
the defendant bank 

The court could have disposed of this case upon the ground taken by it, that 
the county auditor was without authority to avail himself of the statutory ma
chinery fotr placing omitted taxes on the duplicate in such a case. (See page 
432.) 

However, the decision of the court which affirmed the judgment of the 
lower court, sustaining the demurrer to the petition as above drawn, was placed 
upon broader grounds. The foiJowing language from the opinion is pertinent: 

"* * * There is but one question in the case * "' " and that 
is, whether the shares of stock in a national bank are to he listed for 
taxation in the name of the shareholders or in the name of the hank. 
The power of the state is to impose any tax upon such shares is con
ferred by the statute of the United States, section 52l!J, Revised Stat
utes. "' ¢ "' The property of a national bank other than its realty 
cannot be subjected to taxation by a state or any of its subdivii::ions. 
The power conferred by the section just referred to, is 'to include the 
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shares' in the valuation of the personal property of the 'owner' or 
'holder' of such shares. A bank does not own the shares of its capital; 
it cwns the capital and the shares are owned by its stockholders. 
0 0 o It is the latter that may be taxed, and not the former. 
0 0 0 If all the shares of the bank were assessed for t:txation in its 
name and payment of the tax required of it, the effect would he prePisely 
the same as a tax upon the aggregate capital of the bank. (This does 
not seem to be the established. weight of authority as illustrated in the 
cases above cited and quoted from.) 0 0 * It seems then, that shares 
in a national bank must be assessed for taxation in the name of the 
owners of them and not in the name of the hank itself. 0 * * 
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":Xor do the statutes of the state * " 0 contemplate 0 0 0 

that such stock should be listed in the namP. of the bank. They contain 
special provisions for the listing of the shares of the stockholders of 
incorporated banl,s. 0 * * This is done by the auditor of the county. 
* " * To facilitate the enlistment of the stock anrl its yaluation for 
taxation, the bank is required to keep in the office where its business is 
transacted a full and complete list of the names and reHitlences of its 
stockholders and the number of shares held by each. * '' ,. Anrl then 
annually, '' " * the cashier is required to make out and return to 
the auditor a duplicate report of 'the resources and liabilities' of the 
bank 'togetlier with a full statement of the nameH and residences of the 
stockholders therein with the number of shares held by each and the 
par value of each share.' * * * This constitutes the listing of the· 
stock for taxation, and is necessarily intended to be done in the names 
of the owners of it. * " * 

"Again, unless the shares are assessed for taxation in the name of 
the shareholders there would be no opportunity given a shareholder to 
have a deduction in his favor for any bona fide indebtedness on his part; 
and to which he would be entitled under the decisions in Whitbeck, 
'l1reasurer, vs. :\Iercantilc National Ban\{, 127 U. S. 19:~-1~!). Hi•lls vs. 
Exchange Bani,, 105 TJ. S. :!19, Snpervisom vs. Stanley, Jd. 205. (These 
cases are distinguished, supra.) 

"But if any doubt remained upon this -point, it is certainly removed 
by the provisions contained in section 2839, Revised Statutes, section 
5672, General Code, above quoted. 

"Each and every provision of this section contemplates an assess
ment upon 'the shares in the name of the shareholder. " " " The lien 
is fastened upon th<' shares, and in case of the non-payment of the tax 
'by any shareholder' the consequence is visited upon him, and no one 
else. It is made unlawful for the cashier or any officer of the bank, on 
notice, to transfer or permit the transfer of his stock, or the payment 
of any dividends to him so long as the tax remains due and unp:tid. 

"This view docs not interfere with any arrangement by whirh a 
bank may, under the provisions of section 2840, Revised Statutes (~el:

tion 5673, General Code, above quoted), as a matter of cont·enienr''' to 
its sllareholrlers anrl th•· publi'". ayre!' to pay the taxes levier! upon the 
stor•k of its shareholdf'rs and rleduct the same from dividends or other 
funds in its hands belonging to them. * 0 * An agreement by the 
hank in such ca'le to pay the taxes assessed against its sharehGirlers 
might be enforced as any similar agreements. * * 0'' 

It follov.;s from this derision that in Ohio the bank may not he held primarily 
or otherwise liable for the payment of taxes asse~sed against its shareholders 
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unless it agrees to pay them; and in such case the remedy of the public against 
the bank is not by original levy and assessment, bnt for the enforcement of a 
contract. 

It is also clear from this decision that in case the bank should not choose 
to agree to pay taxes for its shareholders-which are purely Yoluntary on its 
part-no action of any sort could be maintained against it without at least en
joining the delinquent shareholders. It is possible that the remedies provided 
by sections 2653 and 2655 of the General Code, which are in effect that, the 
treasurer may collect personal taxes by distress, and in case property cannot 
be distrained may attach moneys and credits due to a non-resident taxpayer by 
garnished process issued against the person from whom the credits are due are 
available to compel the cashier of the bank to pay taxes- on non-resident stock
holders out of unpaid dividends dne to such stockholders, or out of property o.f 
such stockholders in the possession of the bank I do not find any case in this 
state involving such a procedure. Be that as it may, collection of the tax by 
such a process would be cumbersome at best. 

From all the foregoing, it fdllows that under the present Ohio statute, the 
taxes assessed against the shares of national banks are not liabilities of the 
cO'rporations as such. and not enforceable against the property of the banks. 
They are liabilities of the shareholders and if unpaid when due, the bank can 
be made liabie, if at all, only by garnishee process under section 2fi05, General 
Code. Under the federal law it would be competent for the general assembly 
to provide that the primary !Jiability for the taxes should rest upon such banks, 
but ·it has not done so·. 

With respect to your second question I beg to state that the tax on national 
bank shares, not only may be assessed against shareholders not residents of the 
state of Ohio, but must be so assessed. The Ohio statute, section 5606, General 
Code, contemplates that. the valuation of shares of capital stock of such banks 
shall be placed upon the proper tax list of the counties in which the banl:s are 
located, and must be construed as a compliance with section 5219, Revisfld Stat
utes of the United States, which provides that such shares of stock "owned by 
non-residents of any state shall be taxed in the city or town where the bank is 
located and not l'lsewhere.'' 

Very truly yours, 
Tn!OTHY S. HOGAN, 

Attorney General. 
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111. 

TAXES AND TAXATION-PUBLIC UTILITIES--SPECIFIC ARTICLES OF 
PROPJURTY-VALUATION PROPORTIONATE TO ENTIRE CORPORA
TION VALUATION-CORPORATION ENGAGED PARTLY IN PUBLIC 
UTILITY AND ;\IATNLY IN OTHER BUSINESS. 

'l'hc rule of taxing public utilities in Ohio contemplates that the value of 
specific properties of the business shall be valued at a proportion to the entire 
rnhancecl proprrty valUation of the corporation which the independent property 
value bears to the entire independent property 1'alue. Such a method of valua
tion distributes the enhancement to value, afforded by ·reason of the good will of 
a business, among the various taxing districts or juris(lictions having control of 
specific parts ot the corporation property. 

Under the Ohio statute, every corporation which ma11 be classed as a public 
utility, must report to the tax commission all its real ana personal property, all 
its credits ana moneys and all {acts required by law and the commission. 'l'he 
.commission from the information in this manner and otherwise acquired, shall 
list tor taxation uncle1· the head of public utility, or other specially de8igned class 
of business, only such properties as are actually usccl in a public utility or other 
szJecia11y classell style ot IJ!lsin ess. 

CoLu:\rnus, OniO, February 11, 1!lll. 

'l'ax Commission of Ohio, Colmnbus, Ohio. 

GEXTLI<:~tE:>: -I beg to acknowledge receipt of your letter of January 28th, 
enclosing copy of letter addressed to you by the president of the Ely Realty 
Company, of Elyria. Ohio, who states that that company is incorporated for the 
principal purpose of owning and managing certain real estate; that among the 
real estate owned by the company are certain bnsiuess blocks; that on the first 
floor of one of said business blocks is a power plant producing electric current; 
that the electric current so produced is used primarily to furnish light and other 
electric power to the buildings owned by the company; but that a relatively 
small surplus of such electric current is sold by the company to outside con
sumers. 

H is, inferentially at ,Jeast, acknowledged that such sale of surplus current 
constitutes the company a public utility within the meaning of the act of May 
10, 1910, but the president wishes to be informed as to the real estate and the 
amount of the personal property, moneys, credits and receipts of the corporation 
which shall be reported to the tax commission for the purpose of valuing said 
personal property and moneys and credits for taxation under sections 72, etc., 
of said act. 

In connection with said letter you request my opinion upon the following 
more general question: 

"What property is to be considered in determining the value of the 
property of a public utility; is it only that part devoted to the public 
utility business, or is it the enti1·e property of the company, where it is 
an incorporated company?'' 

The scheme of taxation involved in this question is embodied, as you state, 
in sections 72, etc., of the act of J.\lay 10, 1910, 101 0. L., 399-414. I quote some 
of the provisians of these related sections. 
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Section 72: 

"Between the first and fifteenth days of January "' * * a state
ment shall be delivered to the (tax) commission * * " by each pub
lic utility, as defined in this act * ,.. " with respect to such utility 
plant or plants, and all property owned or operated, or both, by it wholly 
or in part within this state_ * * * Such statement shall contain: 

* * * 
"6_ The number of shares of the capital stock. 
"7. The par value and market value of * * * of its shares of • 

stock; * * * the amount of capita!! stock subscribed, and the amount 
actually paid in. 

"8- A detailed statement of the real estate owned by the company 
in Ohio, where situate, and the value tqereof as assessed for taxation, 
making separate statements of that part used in connection with the 
rlaiiy operations of the company, and that part used otherwise if any such 
there be. 

"9. A full and correct inventory of the personal property, includ
ing moneys, investments and credits, owned by the company in Ohio on 
-the first day of the month of January in which the statement is made, 
where situate, and the value thereof, making separate statements of that 
part used in connection with the claily operations of the company. 

"10. 'I'he total value and general description of the real estate 
owned by the company and situate outside of Ohio * * * making 
separate statements of that part ·used in connection with the daily 
operations of the company. * * * 

·"11. A description or inventory and the total value of the personal] 
property owned by the company and situate out'lide of Ohio * * 
making separate statements of that part used in connection with the 
daily operations of the company. * * * 

"12. The total amount of bonded indebtedness and of indebtedness 
not bonded; the gross receipts for the preceding calendar year from any 
and all sources, and the gross expenditures for the preceding calendar 
year, giving a detailed statement thereof under each class or head of 
expenditures. 

* * * * " .. * * * * * * * 
"15. In addition to the facts and information herein specifically re

quired to be given, such statement shall contain any and all other facts 
and information which the commission may require. * " *" 

Section 73: 

"* * * The commission shall ascertain and assess at its true 
value in money alll the property in this state of each such public utility. 
* * * In determining the value of the prope_rty of such public utility, 
to be assessed and taxed within the state, the commission shall be guided 
by the value of the property as determined by the information contained 
in the sworn statements made by the public utility to the commission 
and such other evidence and rules as will enable it to arrive at the true 
vaiue in money of the entire property of the said public utility within 
this state, in the proportion which the value of such property bears to 
the value of the entire property of the said public utillity. The property 
of such public utilities to be so assessed by the commission, shall be all 
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the personal property thereof, which shall include all real estate nPces· 
sary in the daily operations of the public utility and the money and 
credits within this state." 

Section 76: 

"* * * The county auditor shall place the apportioned value on 
the tax duplicate and taxes shall be levied and collected thereon, in the 
same manner and as the same rate as other personal property in the 
taxing district in question." 

Section 79: 

"The commission shall apportion the value of the property of 
* * * public utilities assessed according to the provisions of this act, 
as follows: 

·• (a) When all the property of said utility is locaterl within the 
limits of a county, the assessed value thereof shall be apportioned by 
the commission between the several taxing districts therein, in the .PrO· 
portion which the property located within the taxing d,istrict in CJUCS· 

tion bears .to the entire value of the property of said pub lie utility as 
ascertained and valued as herein "provided, so that, to each taxing dis· 
trict there shall be apportioned such part of the entire valuation as will 
fairly equalize the relative value of the property therein located to the 
whole value thereof * * *."' 

Section 121: 

"The term 'public utility' as used in this act. means and embraces 
each corporation, company, firm, individual and association, their lessees, 
trustees, or receivers * * * and in this act referred to as * * * 
electric light companies * * * and such term 'public utility' shall 
indlude any plant or property owned or operated, or both, by any such 
companies, C()ll'porations, firms, individuals or associations." 

Section 46: 

"* * * Any person or persons, firm or firms, joint stock associa· 
tion or corporation • * • engaged in the business of supplying elec· 
tricity for light, heat or power purposes, to consumers within this state 
is an electric light company * * *." 
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The above scheme of taxation is substantially the same as that incorporated 
in sections 28 to 38 inclusive of the same act. These sections constitute a re
enactment of sections 5446 and 5463 inclusive of the General Code, sections 2777 
to 2780 inclusive of the Revised Statutes, which sections provide for the valua
tion and assessment for taxation of the property of express, telegraph and tele
phone companies, and were originally and popularly lmows as the Nicho'ls law. 

I am of the opinion that the general assembly in applying to the taxation 
of property of other public utilities, as 'defined _by it, the scheme of taxation 
which had previously been in operation with respect to express, telegraph and 
telephone companies, intended to apply to such public utilities the rules and 
principles embodied in the existing law respecting express, telegraph and tele
phone companies. That is to say, the purpose of the act of May 10, 1910, in 
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this respect, may be aptly stated as being to extend the Nichols law principles 
and practices to the assessment of the property of all. public utilities. I think 
it is fair, therefore, to apply to sections 72, etc., of said act any con-struct:on 
and principle that may have become established with reference to the meaning 
and application of the Nichols law. 

The Nichols law embodied an idea in taxation which the state of Ohio was 
earlly to adopt and which bas been adopted in many of the states of the Union. 
The principle of the statute has been most aptly termed "the unit rule or rule 
of entirety." Judson on Taxation, section 239. 

This rule as illustrated in the sections of the law above quoted contemplates 
that the value of a business as an entirety shall be determined by the taxing 
authorities, and such entire value apportionerl among the various principal 
properties of .the business, so to speak, in the same proportion that the inde
pendent value of each such physical property bears to the aggregate independent 
values af all physical property connected with the bnsines~. It is a way of tax
ing as property the good will and earning power of an enterpriee as a whole by 
considering an apportioned part of its value as an enhancement to the value of 
specific property used in connection with the enterp·rise. 

The foregoing is an attempt to state the fundamental principle upon which 
statutes like that under consideration are hased. The principle is fully and 
clearly discussed in the Ohio case of State ex rei. vs. Jones, Auditor, 51 0. S. 
492-512. Therein the court in upholding the validity of the NichOlls law uses 
the following language, per Dickman, J.: 

"If by reason of the good will of the concern of the skill, experi
ence and energy with which its bnsiness is conducted, the market value 
of the capital stock is largely increased, whereby the valne of the 
tangible property of the corporation, consiclcrec/. as an entire plant, ac
quires a greater market value than it otherwise would have had, it can
not properly be said not to be its true value in money within the mean
ing of the constitution, because good will and other elements directly 
entered into its value. * * * 

"It will, we think, be conceded that the earning capacity of real 
estate owned by individuals may be considered in fixing its value for 
taxation. 'T'ake an office building on a prominent street in one of our 
large cities. It will not be doubted that by care in the selection of 
tenants, and in the preservation of the reputation of the buildings, by 
superior elevator service, by vigilance in guarding and protecting the 
property, by the exercise of sldH and "knowledge in the general manage
ment of the premises, a good will of the establishment will he promoted, 
which will tend to an extra increase in the earning capacity and value 
of the building." 

The clearest and most satisfactory discussion of the nature of surh a scheme 
of valuation, however, is found in the two cases of Adams Express Company vs. 
Ohio State Auditor, 165 U. S. 194 and 166 U. S. 183. 

In the first case Mr. Chief Justice Fuller in deliver!ng the opinion of a ma
jority of the court used the following language: 

"As to railroad, telegraph and Slleeping car companies, engaged in 
interstate commerce, it has often been held by this court that thflir 
property in the several states through which their lines or business 
extended might be valued as a unit for the purpose of taxation, taking 
into consideration the uses to which it was put and all the elements 
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making up aggregate value, and that a proportion of tht> whole fairly 
and properly ascertained might be taxed by the partieular ~tate withont 
violating any federal restriction. " " " The valuation wa~. thus, not 
confined to the wires, poles and instruments of tht> telegraph company; 
or the roadbed, ties, rails and spikes of the railroad company; or the 
cars of the sleeping car company; but included thP proportionate part of 
the value resulting from the combinatio,z of the ml'ans by which the 
business was carried on, a value existing to an appreciabiP extent 
throughout the entire domain of operation. " '' " 

"No more reason is perceived for limiting thP valuation of the prop
erty of express companies to horses, wagons and furniture than that of 
railroad. telegraph and sleeping car companies, to roadbPds, rails and 
ties, poles and wires o1· cars. 'The unit is a unit of use and managl'· 
ment. and the horses, wagons, safes, pouches and fnrniturP, the con· 
tracts far transportation facilities, the cap!tal necessary to carry on the 
business-whether represented in tangible or intangible property-in 
Ohio, possessed a value in _combination and from usc in connection 1dth 
the property and capital elsnchcre. which could as ril!;htfully be recog· 
nized in the assessment for taxation in the instance of thpse companiPs 
as the others. 

"We repeat that while the unity which exists may not be a physical 
unity, it is something more than a mere unity of uzcnership. It is a 
unity of use, not simply for the eont,enienec or pecuniary profit of the 
owner, but existing in the very necessities of the case resulting fl·om the 
very nature of the business. 

"The same party may own a manufacturing establishment in one 
state and a store in another, and may mal>e profit by operating the two, 
but the work of each is separate. The valul' of the factory in itself ·is 
not conditionefl on that of the storl'. or vice versa, nor is the value of 
the goods manufactured and sold affected thereby. The connection he
tween the two is merely accidental, and growing out of unity of owner· 
ship. But the property of an express company distributed through dif· 
ferent states is as an essential condition of the bnsiness united in a 
single specific use. lt constitutes but a sinulc plant, marie so by the very 
characte1· ancl necessities of the business.'' 
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The chief justice quotes with approval the decision in State ex rei. vs. Jones, 
supra, and the decision of Judge Lurton in the case of the circuit court of ap· 
peals which embodies the same reasoning.· In passing the court uslld the fo11o:w
ing significant language: 

"Special circumstances might exist 8 8 * which would require 
the value of a portion of the property of an expre-ss company to be de· 
ducted from the value of its plant as expressed by the sum total of its 
stock and bonds before any valuation by mileage could be properly ar· 
rived at, but the difficulty in the cases at bar is that there is 1•o shozcino 
of any such sepamtc ancl clistinct property 11:1! ich should be rlerlnctl'd, and 
its existence is not to be assumed. It is for the companies to present 
any special circumstances which may exist, and, failinl!: thPir doing so, 
the presumption is that all their propl'rty is rlired/!f rievotcrl to their 
business, which being so, a fair distribution of its agtT,r<>gate value would 
be upon the mileage basis." 

On rehearing of the same case reported in 166 "C'. S., supra, ::.llr. Justice 
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Brewer delivered the opinion of the court, and in so doing used the following 
language: 

"Now whenever separate articles of tangible property are joined to
gether, not simply by a unity of ownership but in a nnity of use, there 
is not infrequently developed a property intangible though it may be, 
which in value exceeds the aggregate of the valne of the separate pieces 
of tangible property. Upon what theory of substantial right can it be 
adjudged that the value of this intangible property must be excluded 
from the tax lii;its, and the onlly property placed thereon the separate 
pieces of tangible property? 

"The first question to be considered therefore is whether there i!l 
belonging to these express companies intangible property. * * * A 
property created by eithet· the combined use or the manner of use of 
the separate articles of tg,ngible property, or the grant or acquisition 
of franchises or privileges, or all together. To say that there can bP 
no such intangible property, that is something of no value, is to insult 
the common intelligence of every man. ,. * * 

"Presumahly all that a corporation has is used in the transaction 
of its business, and if it has accumulated assets which for any reason 
affect the question of taxation. it should disCilose.tltem. It i's call•;d upon 
to make return •Of its property, and if its return admits that it is 
possessed of property of a certain value and does not disclose anything 
to show that any portion thereof is not subject to taxation, it cannot 
complain if the state treats its property as all taxable.'' 

It is clear from the foreg;oing authorities that in a statute like the one under 
consideration, a provision requiring a taxing authority to ascertain an aggre
gate valuation of all the personal property of a eompany engaged in a certain 
business, including all moneys and credits used in connection with t}1c busi
ness, and all real property used in the daiily~ operations of the com11any, is to be 
construed as empowering such authority to value for taxation such property 
only as, though owned by the same person or corporation, is devoted by its 
owner to a common use. 'Ibat is to say, valuation by the unit rule is not justi
fied on the ground of unity of ownership alone: and, therefore, a statute will 
not be construed to mean that all the property owned by a corporation engaged 
in a certain business is to be taken into consideration for the puq>ose of de
termining the value of its property as a com11any engaged in such busine~s. As 
the court indicates, the presumption is that a corporation is engaged in but one 
business, 'and this is particularly true of most corporations formed under the 
laws of Ohio which provide that corporations may he formed for any purpose 
for which individuals may lawfully associate themselves. However, the courts 
recognize the possibility of a corporation owning property which is_ not used in 
connection with that portion of its business, the value of which in the aggre
gate is to be determined under sueh laws, and it is dear that i~ there is such 
property it must not be taken or included in the property valued by the taxing 
authority. It neither contributes to the aggregate value of the remainder nor 
does it assure any enhancement of the value of the other items of tangible 
property owned by the corporation because of the good will of the business. 

Reading all of the sections of the specific act under consideration together, 
I am of the opinion that section 72, above quoted, requires every corporation 
which has acquired the status of a public utility to report to the tax commission 
all of its real estate, all of its personal property, all of its moneys and credits 
and all of the o~her facts required by law and by the tax commission. 
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This answers the specific question presentl'd by the Ely Realty Company, 
but the fact that all of the property of the company, and all of its rl'ceipts must 
be reported to the tax commission does not lead to the conclusion tint the tax 
commission may take all of such property into conRideration in determining th'3 
value of the property of the public utility. While the related sections do not 
expressly so state, yet in themselves read together, they indicate with a fair de· 
gree of certainty that the thing to be valued is what may broadly be designated 
as the plant of the public utHity. This conclusion follows ordinarily from the 
principles laid down in the above quoted authorities. 

The value of the entire plant is re:tched by considering in connection with 
other things the value of each parcel or article of tangible property used. oper· 
ated or managed as a part of the business whir:h constit11tes the corporation a 
putllic utility. 

In my opinion then, the general question which you submit must be answered 
as follows: If from the evidence before the t:tx commission the commission 
finds that a corporat:on owns property. the use of which iR entirely dh;associ~ted 
from the business which constitutes the corporation a public utility, and that 
such property so independently used is devoted by the corporation to the a~· 

complishment of a purpose which, under its corporate powers or otherwise, is 
paramount to the public utility business in which it is engaged or independeut 
from it, the commission should not regard such property so owned as a part 
of the property to be used for taxation by it; nor should the commission in 
such event take the independent value of such property into consideratbn as 
an element in determining the aggregate value under the unit rule of the pnhlic 
utility plant owned and operated by the corporation. If, on the other hand, it 
appears from all the evidence at the command of the commission that a cor· 
poration has been incorporated for the principal purpose of engaging in a busi· 
ness which constitutes it a public utility within the me~ning of the act of 1910, 
then the commission may fairly presume that all property, both real anrl per· 
sonal, owned by the corporation is used by it for the purpose of furthering such 
principal buRine~s; that is to say, being a corpo,ration. ils capital is pr<'sumect 
to be vested so as to further one or more specific enterprises. and any property 
in which such capital is invested may, in the first instance, at least. regarded 
as a part of the "plant" of the company. Upon good cause appe:~.ring, however, 
the commission may lawfully disregard prqperty owned by a cort:,oration en· 
gaged principally in sueh a public utnity busine8s if it is satisfied that the use 
of such property, whether lawful or ultra vires, is entirely independent of such 
public utility business. 

In this connection it is to be noted that section 73, above quoted, seems to 
imply that real property, at any rate, may be owned by an individual or cor· 
poration which has acquired the status of a pnblic utility without being used 
in copnection with the business which constitutes such person or corporation a 
public utility. 

It is believed that the above rule is as definite as the nature of the case 
will permit. Its application to specific facts, including those submittetl by the 
Ely Realty Company is, of course, a matter within the province of the tax com· 
mission. 

39-A. G. 

Yours very truly, 
TnrOTHY S. HooAS, 

Attorney General. 
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133. 

TAXES AND TAXATION-NATIONAL BA~K SHARES-NO DISCRI:\llNA
TION IN OHIO IN FAVOR OF OTHER MONEY CAPITALS SIM1LAR1~Y 
INVESTED. 

As stated in a former opinion, the Whitbeck case, 127 U. 8.. llclrl tlzrrt under 
the circumstances of that case, if debts were not permitted to be r!ctiuctcd from 
investments in stoclcs a tax on national lw.nk sllarcs !J1f a state woulcl oct as a 
discrint{nation against such investments as compa1·ed u;ith other int'cstca mon
eyed capital. 

In Ohio, a cli(ferent situation is presented as teas stated in tile former opin
ion and as was actttally recognized in 175 U. 8. 205. 

CoLumn;s, OllLO, February 24, 1911. 

Tax Commission of Ohio, Columbus, Ohio. 
GEXTLE~IEX:-In my opinion to you, under recent date, dealing with the 

question of the construction of our statutes relating to the taxation of shares 
of stock of national banks, I expressed the view that, should the decision of the 
supreme court of the United States, in the \Vhitl:Jeck case, 127 U. S .. be reviewed 
by that court, it would be limited. That decision in part was to the effect that 
if debts were not permitted to be deducted from investments in stock of national 
banks by the scheme of taxation embodied in the statutes under consideration 
in the opinion, that would amount to a discrimination against capitrul invested 
in such shares and in favor of other moneyed capital similarly investerl. I cited 
the case of First National Bank vs. Chapman as embodying the true Ohio rule 
on this point, which is to the effect that, no moneyed capital is in Ohio. entitled 
to deduction of debts from investments in stocks, and that, therefore, there is 
no discrimination against moneyed capital invested in national ban!{ shares by 
reason of the fact that the scheme of taxation embodied in the Ohio statutes. 
and which would have to be embodied therein if they were strengthened in order 
to meet the emergency suggested by your letter, fails to provide for such de
duction. In some inexplicable manner I overlooked the f~ct that this very case 
was affirmed by the supreme court of the United States. 173 U. S. 205. The 
court in that case expressly limited its prior holding.· It was remarl<ed, that 
in the Whitbeck case this peculliarity of the Ohio statutes had not been pointed 
out to the court. The Chapman case was later followed by the case of Lander 
vs. Mercantile National Bank. 22 Supreme Court Reporter, 908. 

I wish to make this addition to the former opinion in order to malie my 
own records complete. The statements above made in no wise conflict with the 
former opi_nion, but materially strengthen the conclusions therein reached. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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A 181. 

TAXES AND TAXATION-PROPERTY NOT LISTED TN 1910-PO\\'E::t A:\'D 
DUTY OF COUNTY AUDITOR. 

The county au(litor shall place upon lh1' duplicate omitted ptoperty tchic/1 
slwuld have bl'en returned in 1910 for taiation. HI' shall collect tlif' srtme in 
accordance with the law as it existed prior to act of Jlay 10, 1!310. 

Cou;.:um:s, Onw, Jlarch 16, 1911. 

Tax Commission of Ohio, Columbus, Ohio. 
GEXTLE)JEX:-1 beg to acknowledge receipt of your letter of January :wth, 

enclosing a copy of a letter addressed to the auditor of state by the auditor of 
Lorain county, and submitt.ing to me for my opinion the question therein asked, 
viz: 

"May a county auditor add to the duplicate in the year Hlll prop
erty which should have !Jeen returned for taxation during the year 
1910?" 

. The precise que~tion submitted by the county auditor is as to his pO\\'er to 
place on the duplicate property disclosed by an inventory of a decedent's t>statc, 
which said inventory is filed after .January 1, 1911, but I have chosen to state 
the question in the broader form because I think it is apparent that the aC'
quisition by the auditor of information through the filing of an inventory is 
in no sense different from his acquisition of information as to omitter\ prop
erty in any other manner. This will more fnlly appear from the statutes in
volved and hereinafter quoterl. 

The sections in question are sections 5398, 5399, 54 00, 5401, 5402 of the Gen
eral Code as amended by the act of May 10, 1910, 101 0. L. page 430, and sec
lions 9 and 11 of the act itself. 'I'he materia.! provisions of these sections are 
as follows: 

Section 5398: 

"If a person required to list property * * * /for taxation 
* * * in the year 1911 or in any year therectfter makes a false return 
or statement, or evades making a retum or statement, the county audi
tor for each year stiall ascertain " "' * the true amount of * '' " 
property " * * that such person ought to haYe returned or listed 
for the year 1911 or tm· any year thereafter * " * multiply the 
omitted sum or sums * * " by the rate of taxation belonging to Sflid 
year or years, and accordingly enter the amount on the tax 1 ists in his 
office, giving a certificate therefor to the county treasurer who shall 
collect it as other taxes." 

Section 5399: 

"If any person required to list property " " * in the year nine
teen hundred and eleven or in any year or years thereaftt>r fails to 
make a return or statement, or if such person makes a return or state
ment of only a portion of his taxable property, and fails to make a re
turn as to the remainder thereof, or if he fails to return his taxable 
property or part thereof, according to the true value thereof in money, 
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* "' * the county auditor shall each year as to property omitted, and 
as to property not returned or taxed according to its true value in 
money, shall ascertain * * * the true amount of personal property 
"' * * that such person ought to have returned or listed, and the true 
value at which it should have been taxed in his county for_ not exceed
ing the five years next preceding the year in which the inquiries and 
corrections provided for in this section and the next preceding and the 
next two succeeding sections are made and not in any event prior to 
the year nineteen hundred and eleven and multit1ly the omitted sum or 
sums by the rate of taxation belonging to said year or years, and ac
cordingly enter the amount on the tax lists in his office, giving a cer
tificate therefor to the county treasurer, who shall collect it as other 
taxes." 
Section 5400: 

(Applies to placing taxes omitted by virtue of a failure on the part of the 
officer other than the assessor or the county auditor, and has no application in 
this connection.) 

Section 5401: 

"The county auditor, if he shall have any rea;son to believe, 
* * * that a peroon has in the year nineteen hundred and eleven, 
or in any year thereafter, given to the assessor a false statement of the 
personal property * * * that the assessor has not returned the full 
amount required to be listed in his ward or township, or has omitted 
or made an erroneous return of property * * * subject to taxation, 
shajll pr-oceed in said year nineteen hundred and eleven or in any year 
thereafter at any time before the final settlement with the county treas
urer to correct the return of the e.ssessor, and charge such person on the 
duplicate with the proper amount of taxes * "' *." 

(Applies to the payment of costs incurred in making the inquiries provided 
for in the preceding sections.) 

Section 9 of the act of May 10, 1910, provides that: 

"The provisions of this act shall not apply to the levy or collection 
of taxes for the year nineteen hundred and ten." 

Section 10 of the act repeals original sections 5398, 5399 and 5401. 
Section 11 of the act provides: 

"This act shall take effect and be in force from and after January 
1, 1911." 

It is my conclusion that the following, to-wit: "The I)fOVisions of this act 
shall not app1ly to the levy or collection of taxes for the year nineteen hundred 
and ten" leaves operative in all respects the old law so far as the obligation of 
the taxpayer to the state is concerned. 

I do not think that the expression "shall not apply to the levy or collection 
of taxes" is used in any restricted sense, or that the levy or collection must be 
made within the year 1910. It suggests itself as reasonable to assume that the 
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language of section 9 of the act of ~lay 10, 1910, was the legal expression for 
what in popular language might be stated in the following way: "Nothing in 
this act shall interfere with the right of the state to collect taxes that should 
be paid for the y~ar 1910 under the laws as they existed prior to the passage 
of this act." I suggest that for the purpose of safety auditors be requested to 
add to the duplicate in the year 1911 property which should have been returnetl 
for taxation in the year 1910 as soon as they possibly can. 

188. 

Very respectfully yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-POWERS AND DUTIES OF TAX COMMISSION 
AND COUNTY AUDITOR TO CORRECT ERRORS IN THE TAX DUPLI
CATE. 

1'he original duty of correcting the tax list by striking property there(r01n 
which is exempt front ta.ration, devolves upon the county auditor and the powers 
of the tax commission are appellate and limited to the duliPs of review. 

CoLU.!IIllGS, OHIO, March 21, 1911. 

Tax Commission of Ohio, Columbus, Ohio. 
G~>:XTLI::~IEX :-You have submitted to this department certain correspondence 

between your commission and the auditor of Hamilton county. You call my at
tention to a former opinion of this department and suggest that possibly I may 
desire to reconsider the matter or to elaborate upon the former opinion. The 
question presented by the auditor is in brief as follows: 

"May the county auditor correct· the duplicate by striking there
fi'Om, vroperty exempt from taxation and therefore improperly listed, 
without being directed to do so by the tax commission of Ohio?" 

The former opinion was with regard to the meaning and effect of section 
80 of the act of M~y 10, 1908, 101 0. L., 299, which vested in the tax commission 
powers formerly imposed upon the auditor of state with the assistance of the 
governor and attorney general, by section 258, General Code. The holding of 
the opinion was that the }>ower of the commission therein conferred to "remit 
taxes and penalties thereon, found by it to have been illegally assessed'' and _tr 
"correct an error in an assessment of property for taxation o~ in the duplicate 
of taxes in the county''' was intended to be in a sense appella:te, and that the 
original power to correct errors in a tax duplicate and to remit assessments 
for taxation is vested in the county auditor under section 2588, General Code. 
This was regarded as apparent not only from the language of section 2588 it
self but also from that provision of section 80 which requires that "no such 
taxes. assessments or penalties in excess of one hnnrlred dollars shall in any 
case be remitted until after at least ten days' notice of the application • * "' 
shall have been served upon the prosecuting attorney and the I'!Onnty auditor 
of the county where such taxes or assessments were levied," "' • * which 
clearly indicates that the power of the commission is one of review rathtlr than 
original jurisdiction. 
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Acting upon this advice your commission, as appears from the correspond
ence, has refused to consider certain applications for remission of taxes which 
have !Jeen made to the commission without having been acted upon in ~ny way 
!Jy the county auditor. The county auditor is disposed to question the correct
ness of the ruling and cites section 5571 which provides that: 

"* * " he (the county auditor) shall not mal\e any <leductions 
from the valuation of any tract or lot of real property, except such as 
have been ordered either by the :;tate board or by the county board of 
equalization, or upon the written order of the auditor of state * * *" 

and the case of State, ex rel., -vs. ·commissioners, 31 0. S., _271. With respect 
to section 5571 I beg to call your attention to the first clause thereof omitted in 
the quotation of the auditor, and which is as foUows: 

"The county auditor from time to time shall correct any errors 
which he may discover in (1) the name of the owner, (2) the valua
tion, (3) description, l4) quantity of any tract or lot contained in the 

, list of real property of his county." 

The limitation concerning deductions in valuations would be held, I think, 
applicable to the exercise of power to correct such errors as are described in 
the earlier part of the section. But even if this were not so, the reason of the 
limitation which is clear, is such as clearly to negative the construction put 
upon it by the county auditor. The matter of valuation is one requiring the 
exercise of expert judgment. The nmtter of exemption on the other hand is a 
question of Jaw. It is not correct to argue as the auditor argues that, because 
the ,law prohibits a deduction from valuation except upon certain authorization, 
a forti"ori the entire valuation should not be omitted without such authority; 
and this would be the case if the auditor should tak0 it upon himself to deter
mine whether or not property is exempt from taxation. 

The auditor calls attention to the uniform praetice of the pn.st. of rl'gard
ing his authority as limited to the correction of clerical errors rather than 
fundamental errors and cites the above case as establishing the principle. It 
is true that the case in question holds that: 

"The errors named in the statute are clerical merely, but the error 
complained of * * * is fundamental. The question whether spec:fi~•l 
property is or is not subject to taxation, was not, by this section of the 
statute submitted to the judgment of either the auditor of the county 
or the board of county commissioners." 

This case is the beginning {)f the distinction drawn between clerical and 
fundamental errors, to which the auditor refers. Unfortunately for the auditor's 
contention however, the statute considered by the court in the case was not the 
same as present section 2588, General Code, in this, that the following language 
was not in the section construed by the court: 

"From time to .time the county auditor shall correct all errors which 
he discovers in the tax list and duplicate * "' " when property 
e:rempt from ta:ration has been chargea tcith tax * * *.'·' 

The italicized portion of the above quoted provision was inserted after the 
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decision in State, ex rei., v~. Commisioners, and possil.Jiy because of it. The 
c:tse itself is then the l.Jest of authority against the contention of the auditor. 

Upon the reconsideration which I have given the question I am of the 
opinion that my PI'edecessor was correct in holding that the original duty of 
correcting the tax list so as to omit therefrom property exempt from taxation 
devolves upon the county auditor and that the power of the tax commission is 
intended to be so to speak, appellate. 

I herewith return the correspondence submitted to me. 

A 205. 

Yery truly yours, 
TDlOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-POWER OF AUDITOR TO CORRECT ERRORS ON 
DUPLICATE-FUNDAMENTAL AND CLERICAL ERRORS-ERRORS OF 
.TUDG:\1ENT OF BOARD OF ASSESSORS AND ERRORS OF FACT. 

Und!'r sections 2588 and 5571, General Code, a county auditor ma:,, coTrcct 
clerical erTors in the tax list but may not correct fundamental error. 

What are fundamental and what cleTical errors i.s a rnootecl question. 
A clerical eTroT under the authorities may safely be considered an error ap· 

parent upon the face of the r'ecorcl. Later decisions, however, extend the scope 
fuTthe1· and allow paTol evidence to establish erTor not in its nature fundamental. 
Bnt an au(litor may not COTTect erTors of judgment on the part of the officers 
whose duty it is to m.akr. the valuation, nor may he question their intention oT 
method of calculation, noT theiT PTocedure. 

ErTOTs of tact. howevcT, may be so corTected. 
UnclPr these ntles. u'h!'n a builrling has been valucrl by two employes of the 

boa1'(l of assessors, resulting in a clouble valuation, the eTTor is that of the board 
ancl may not be questioned by the auditor. 1Vhen such erTor causes the duplicate 
to show buildings upon the land 10h ich do not exist, however, a correction may 
be made by the auditoT. 

Errors in mathematical calculation or in applyin.IJ processes of the system 
of valuation ancl apportionment aclopted /Jy the board are fundamental errors of 
the board and may not be corTected. 

ErrorB in areas of 1·eal estate appar!'nt upon the auditor's records, however. 

are clerical. 

CoLU~IBGS. OniO, March 30, 1!)11. 

Tax Commission of Ohio, Columblls, Ohio. 
a~:xTu:~tt·:x:-I beg to acknowledge receipt of your letter of March 28th, re

questing my opinion as to what corrections of valuations and returns of assessors 
of real property may he legally made hy ronnty auditors under the provisions 
of the General Code. 

The specific facts with referen<'e to which the question is submitted are 
as follows: 

"A city hoard of a.<;sessors of real property in 1910 used what is 
known as the Summers system. The proprietors of this system agreed 
to and did furnish for the u~e of the board, persons instructed in the 
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operation of the system. These persons became 'expert assistants' of 
the board of assessors as authorized by section 5545, General Code. 

"Such expert assistants, employes in a sense, both of the pro
prietors of the system and the board of assessors, were divided, so to 
speak, into two classes, those whose function it was to ascertain the 
area and physical description of buildings, and those whose duty it was 
to apply the methods of the system to the valuation of buildings of the 
description ascertained by the members of the other cllass. 

"The employes who devoted them:;elves to what may be termed the 
initial appraisement of real estate, using the maps and plats furnished 
to the board by the county auditor divided each of said maps or plats 
into blocks or squares upon a principle which constituted the secret 
method of the system. Upon actual view certain factors, also secret and 
arbitrary, were applied to each tract or parcel of real estate within a 
given square or block and multiplied by the respective areas, thus pro· 
ducing a result which constituted a tentative appraisement of each 
parcel of land. Each step in this process was in a sense recorded upon 
a slip taken with him by the employe when appraising the property. 
Tills slip contained the description of the parcel as taken from the 
official maps and plats, a computation of the area and the multitJlica
tions of the areas or portions thereof by the factors employed, together 
with of course the grand total thus ascertained. These slips, however, 
were silent as to a reason for the adoption of a given factor or factors 
as applicable to a given tract or for the subdivision of the tract into 
arbitrary parcels for the purpose of multiplying given factors by the 
areas thereof, these matters being as above stated, -Secrets of the pro
prietor~ of the Summers system. 

"In making tentative appraisements o{ buildings the slipR usee! by 
the system and adopted by the board of assessors were required to pass 
through the hands of both of the classes of employes above described. 
He whose function it was to ascertain the description of a building upon 
actual view and measurement, would record upon the slip in blank 
spaces provided for that purpose the dimensions of the building, to
gether with certain other facts, such as the number of windows, the 
material of its construction, etc. This employe would also compute the 
area of the floor space in the building and such other similar f~cts as 
could be ascertained by computation. So that the slips disclosed the 
additions and multiplications by which totals so to be ascertained were 
reached. To the totals so ascertained the other building assessor .or ex
pert, upon actuaiJ view or otherwise, would apply secret factors, no reason 
in this case appearing for the choice of a given factor or for the 
arbitrary choice of certain portions of a given builrling to certain fac· 
tors. The factors themselves appear on the building slips together with 
the multiplications of the areas by them, resulting in the product or 
products the sum of which constituted the tentative valuation of thil 
building. 

"In practice it sometimes occurred that more than one appraiser or 
expert assistant would measure a building or would apply to measure
ments already ascertained the factors above described. The same posRi· 
bility of duplication of appraisement existed with respect to the land 
itself. 

"In practice also, the board of assessors adopted as their. own the 
tota;ls ascertained as a-bove described and made them the valuations 
of the land and building respectively. Such valuations were those set 
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forth in the returns of the board made to the county auditor un:ler 
section 5569, General Code, in the form therein prescribed. With the 
return, however, the board of asses'lors turned over to the county atlli!tor 
all the land and lmilding slips above described. It now appears that a 
large number cf miRtaiH's have been made, of which the following are 
types: 

"1. Duplications of slips resulting from appraisement of the s1.me 
tracts or building'> by more than one employe at rlifferent times, 
and leading the board to affix to the land or the building an aggrt>rate 
valuation equal to the sum of the appraisements affixed thereto by the 
respective employes. 

"2. Errors in multiplication of areas by factors. 

"3. Error·s in subdivisions of tracts or buildings for the purpose 
of applying factors. 

"4. Enors in additions and multiplications for the purpose of as
rertaining the areas. 

"5. Errors in actual meaRurements of buildings disclo:"ed not by 
the slips themselves but by subsequent verification of the measHrc
ments. 

"G. Errors in areas of real estate. 
"All of the foregoing except as above indicated are apparent upon 

the face of the slips. but none of them, excepting the last one, appear 
upon the plats and other papers furnished to the assessors by tLe 
county auditor·, or upon the minutes of the board of assessors as sueh, 
or upon the returns of the assessors to the r.ounty auditor. 

"The board of review of the city of Cleveland, sitting as a quad
rennial board of f:qualization regarded all of the mistakes above de
scribed as constituting errors which the county auditor upon having 
his attention called thereto should correct upon the tax Jist and 
duplicate, and in the returns of the board. 'rhe rounty auditor ques
tions his po.wer in the premises." 

As you state then, the question Ruecindly staterl is: 

"\Vhat, if any, of the errors discloserl by the slips may be cor
rected by the county auditor; or may the county auditor take <mch 
slips into consideration for any purpose in ascertaining errors whirh 
may exist in the tax Jist?" 

Gli 

In passing, permit me to aelmowledge your courtesy in submitting with 
your letter a transcript of a hearing or P.onference betwe!'n the tax commission 
and the county auditor. from which as wil'l rPadily appear, I have deriver] some 
of the facts above stated. 

The following provisions of the GenPral Code are applicable to the :mlu
t ion of questions prcsPnted: 

Section 2588: 

"From time to time the county auditor shall correct all E>rrors 
which he discovers in th<' tax list and duplicate; either in the name of 
the person charged with taxes or assessments, the rtesC'ription of lands 
or other property or when property exempt from taxation has been 
ehargerl with tax. or in the amount of such taxes or assessment. .. 
* $ * 
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Section 5571: 

"A county auditor, from time to time, shall correct any errors 
which he may disccvcr in the name of the owner, in the valuation, de
scription, or quantity of any tract or lot contained in the list of real 
property in his county; but he sha]] not make any deductions from the 
valuation of any tract or lot of real property, except such as have been 
ordered, either by the state board or by the caunty board of eQualiza
tion, or upon the written order of the auditor of state." 

These sections were respectively sections 1038 and 2800, Revised Statutes, 
and as such have received judicial constructions from time to time. 'I'he fol
lowing decisions are illustrative of the development of the rule of construction 
which has been applied to both of these sections: 

Mcilvaine, J., in Humphrey;; vs. Safe Deposit Comtmny, 29 0. S., 608: 

"It is not necessary nor would it be safe to attempt, to define cases 
in which the auditor is authorized by the provisions of this section (the 
section which has become section 2588, General! Code), to correct errors; 
but we can s:tfely ·say that his authority does not extend to subjects 
which the statute places under the control of boards of equalization. 

* * * 
"It seems to us that the legislative intent wa-s to place the coi-rer

tion of any errors in the judgment of assessors as to the valuation, 
under the sole supervision of boards of equalization, whether such er
roneous judgment was induced by ignorance or mistal;e either of law 
or of fact. 

"ln thi-s case the safe of defendant in error (which had escaped 
taxation as a fixture or betterment of certain real estate) was not the 
subject of a separatE' valuation. It could only be valued with, and as, 
part of the real estate. The rea! estate of v;hich it was a betterment 
was valued by the assessor, and the valuations thus made was uuly 
returned by him. It is true that the pr-opPrty was underrated by reason 
of the ignorance or mistake of the assessor * * * thns presentin!F 
a elear case for the board of equalization * * * but not a rase for 
correcting the valuation by the auditor." ,. * * 

State ex rei. vs. Commissioners, 31 0. S., 271, by the court: 

"Under the section of the statute above quoted (the section which 
is now section 2588, General Code), the eommissioners of a county are 
not authorized to order the auditor to draw his orders upon the trP.as
ury ta refund taxes erroneously collected, unless the error be such as 
would require correction by the auditor himself, if discovered by him 
hefore payment cf the t:txes; * * * The errors named in the stat
ute are clerical merely, hut the error complained of by the relator is 
fundamenta1." " * * 

~lcllvaine, J., in Insnrance Company vs. Capellar, 28 0. S., 560-571, holding 
that the auditor under what is now section 2588, General Code, might co:rect 
a personal property return by disallowing a deduction, said: 

"The error to be corrected in relation to the plaintiff's taxes was 
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the ,;e,luetion of the reir.suran1•e item from it~ <TCI;jtH. Xo iac·t is tc 
be inqnireu into. Every ne1·e~sary faf't appears on the fac·l' of the 
( versonal prorPrty) return. Chnge the lJWJl!'r rate of taxes upon the 
amount of creditH retnrneu without any llelluction<-; on ac·count of the 
rPinsuranee item, anu the erro1· in the amount of jJlaintitr's t~xes will 
!Je eorrel'teu-eler:t'al work merely." •) •) o 

Bradbury, J., in State ex rei. YH. Raine, 47 0. S., 477--155: 

"The authority of a county auditor to correct errorR of omi~sion is 
to be founu, mainly in sections 10:1s, 10:19 and 2SOO, Revised Statutes 
(now partly includeu in sections 2388 and o571. General Code), which 
read as follows. 
(: :) (z " 

''The terms used in these sections are broad and general. No at
tempt is made to enumerate, specifically, the power,; granted; to have 
undenaken to do so would have bef'n hazardous; for if taxes should 
be omitted, by other errors or omissions than those enumerated, it 
might be succeHsfnlly contended th:J.t no provi::;ion had been made for 
them. The object of the legislation was to provide against the escape 
from taxation, by error, of any prope>rty lega·lly taxable; to accomplish 
this PHd, it wisely, and no doubt purpo;,ely, adopted general and com
prehensive language with which to convey the needful authority, in
stead of attempting to enumerate in specific terms the powers conferred. 

·we do not doubt that the power of the county auditor to 
correct e<rors is limited to ·such as are 10lerieal. 

"It was held by this com:t in Ohio ex rei. of the Sister Superior, 
E:tr., vs. Comm;s,;icners, ::\lontgomcry County, :n 0. S., 271-3, that, unc!er 
what is now section 1038, Revisc>d Statutes, thP county auditor could not 
I'OITP.I'l. fnnclamPntal errors, hut only such as are clerical. * * '' No 
attempt, however, was there made to define either a fundamental, or a 
clerical error, or to draw a distinction between them. '' ·• * 

"In Insurance Company vs. Capellar, :p.; 0. S., :iGO, the court held 
that where an insurance company, in making its return for taxation, 
deducted from its assets, the reinsurance fund required by statute to 
be reHerved by it, the error was cll?rieal ami could he corrected by the 
county auditor. " 0 " This case shows th.:tt the term 'clerical 
error' is not· limite1! to such mistakes as oc·cur in copying or in com
putations. Errors by which JJroperty escapes its lawful share of taxa
tion must of necessity be· either fundamental, and thus bPyond the 
vower of a county auditor to eorred, or clf'rieal merely, and therefore 
within that JlO\\'Pr. The cliftkl'lty, howl'ver, Iii's in thP attempt to dis
tingnh;h thc•m. While we are not re!}uired in this case to lay down 
rules, jf that were possible, by which, in all casr>s, the character of 
these errors-as being fundamPntal or m£:rely clerical-may hco dPter
miiiPd, yet, certainly, those only an~ to be dePmed fundamental that per
tain to the very fopndation uvon which a tax restf;; this of course in
clud£'H defects an<! imperfpc·tions in thP la\\ Hce]f, and errors of judg
ment eommitteu by public boariiH ac·ting within the scope of thci1· author
ity. But !'an an P:Tor be <;:ti<l to he fnmlamental an1! thereby placed 
beyon1! thp- JlOW<'r of a c·onnt~· amlitor to <·orrPc·t. whPre it has been eom
mitteil by a bo:.:r<l of equalizu.tion or l•Y :Jfly other Loard or oftker while 
aeting without authority of law or in Px<•e,;s thereof? W~ thin!;; not. 

Gl!J 
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And if, when we come to examine the acts of the boards of equ~liza
tion, * * e it shall appear that they acted without warrant of law 
or exceeded their authority, their errors, so committed, are not in any 
proper sense of the term fundamental, they may therefore be corrected 
by the county auditor." "' "' * 

In Lewis, Auditor, vs. State ex rei., 59 0. S., 37, the facts were as fol
lo,ws: 

A certain building was in course of construction during the dec.ennial ap
praisement year. It was valued as a finished structure by the decennial ap
praiser who did not complete his work; until long after the date at which he 
was directed to complete his work by law. Meanwhile the annual assessor had 
returned the building as an unfinished structure, and in the succeeding year 
returned it as a new structure, noting the amount to be added to the. du]Jilicate 
on account of the difference between his new valuation and that previously af
fixed by him. This additional amount was added to the .amount returned by 
the decennial appraiser. (For a statement of facts more complete than that · 
embodied in the supreme court report see opinion of Smith, J., in the circuit 
court, 8 C. D., 276.) 

Bradbury, .T., in delivering the opinion of the supreme court, at page 43, 
employs the following language: 

"Now it is manifest that this action by the auditor was erroneous, 
that is, he unwarrantably added $2,000 to the value of relator's prop
erty, unless a building or structure of that value had been placert there
on after it had been appraised by the decennial appraiser in 1890 and 
before the :tppraisal by the annual! appraiser in 1891. 'f'hat this was not. 
done is a conceded fact. It is, therefore, clear that $2,000 was in the 
year 1891, erroneously added to the value of relator's property and still 
remains, and that ever since it was thus added, she has paid taxes 
thereon. This was not a fundamental error in any sense of that term. 
The addition was not made by reason of any mistaken notion that the 
relator was legally chargeable with the additional $2,000. It was the 
result of inadvertence upon the part of some one of the public officers 
charged with a duty in respect of bringing property on the tax list of 
the county for ta..-.cation. * * * 

"Counsel for the relator, however, without denying either the fact 
that the reJator's property was thus overvalued, or the manner in which 
it was done, contend that it was not the duty of the auditor, under sec
tion 1038, Revised Statutes, to correct the error, because an the facts 
necessary to enable him to make the correction do not appear in the 
records of his office. It is true that some of the facts necessary in this 
case to show the error must be ascertained from other sources. This 
objection, however, we do not regard as conclusive. If all the data 

. necessary to correct the error appear on the records of the auditor's 
office the duty of correction may of course be readily and unhesitatingly 
discharged, whereas, if some of the facts must be gathered from other 
sources the auditor might he warranted in proceeding with caution anrl 
to require convincing proof of the facts on which the alleged error may 
be based. The statute itself does not require the corrt:ction to be 
founded on facts of record in the aurlitor's office; and as its provisions, 
in so far as they authorize relief against unjust taxation, may be re
garded as remedial in their nature, we perceive no sufficient reason for 
restricting their operation in 'such cases by a construction that would 
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deny relief except on record evidence. It has always been held in mak
ing additions to the tax list that a county aurlitor may add upon in
formation obtained from other sources, and we see no sufficient reason 
why, upon the facts thus obtained, he may not just as well afforrl re
lief against unjust taxation; nor can we find anything to militate 
against this conclusion in the cases of Ohio ex rei. vs. Commi8sioners, 
31 Ohio_ St.; Ins. Co. vs. Capellar, 38 Ohio St., 560; or State ex l'f'l. 
vs. Raine, 47 Ohio St., 477. 
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In Commissioners vs. Bra.c;heers, ti 0. D. Reprint, 1027, the auditor in mali
ing up his plats and records for the use of the decennial appraiser desrribed a 
certain tract of real estate as containing 2 67-100 acres, whereas it containeu in 
point of fact 1 67-100 acres, and was so described on the original plat in the 
auditor's office. Johnston, J., in delivering the opinion use•l the following 
language: 

"It is claimed on behalf of the county that this was an error on 
the part of the appraiser of a 'fundamental nature' and that the auditor 
or commissioners were not authorized to correct that kind of an error. 
• • • By the clerical error of the auditor the assessor was required 
to assess real estate· having in fact no existence whatever, giving it a 
valuation which would not have occurred but for the error of the 
auditor. • • * We think the error was not a fundamental error, 
being an errur wholly clerical, and error of the hanll, not of judgment 
and discretion, and the assessor having affixed a valuation ~ * * to 
something that had no existence whatever it became the plain duty of 
the auditor upon the request of the property holder to certify the fact 
to the commissioners '' * • and it became the duty of the auditor 
to correct the error in the valuation as well." 

Tn Barney & Smith Mfg. Company vs. Montgomery County, 29 "\V. L. D., an 
error had been made by the clerk of the city board of equalization and was 
evidenced by a blotter or pad used by him for the convenience of the board. So 
far as the records of the board were concerned, however, no error appeared, but 
the action of t.lte board seemed to be mereJly an increase in the valuation of a 
certain parcel of land. Elliot, J., in the opinion, page 368, second column, uses 
the following language: 

"What is a 'clerical error' in such cases? It must, in the nature 
of things, be such an error as appears by inspection of the bool{S and 
papers in the auditor's office, under his control and supervision . 

• • • • • • • • • • • • • 
"Hence, if it becomes necessary for the auditor in order to <lis

cover the error and correct the same, to resort to testimony aliunde 
the record, while the error might be fundamental, it woulil not be a 

' clerical one, and could not be corrected under section 1038. * * '' 
It is manifest here that if any error was made in transferring 

from blotter 'B' to blotter 'C' and final record 'D,' that mistake was 
made by Mr. Campbell while acting for the board, and such error could 
only be ascertained and corrected by a resort to testimony outside of 
the books, and to some extent independent of them, which fact would 
seem to be in the face of the decisions of the supreme court. 

"Hence, if the auditor, in order to discover and correct a mistake, 



622 T.\X CO:'IDIIS:"IOX OF OIIIO 

must resort to testimony outside of the record, and outside of clocuments 
in his possession, to make the discovery contPmtJiated by the statute. 
his proceeding would not he under section 10~18. 

* * * :'; * 
"Supposing a rnistal;e to have been made by the clerk of the board 

in copying from one book to another, and in making the fina! return of 
the hoard of equalization, can parole te<stimony, even of a member of 
the board at that time, be admitted to explain, vary or contradict the 
return so made? lt would seem doubtful if the auditor would he autho~
ized under section 1038 to go into such investigation in order to ascer
tain what the intent of the board was. 

* * * .. * * * * * * * * * 
"'We have said the return makes out a prima facie case of its 

accuracy. If a mistal;e is apparent upon the auditor's hool;s he may 
correct it of his own motion. * * '-' But would the auditor he author· 
ized, as before said. to go into an investigation, to call witnesses. and 
ascertain as a matter of fact and law that a mistake had been mach~ in 
an action of the board of equalization? The error which he may correct 
is merely clerical and must be determined by iil,s)Jection of his ·bo~l;s, 
or from papers in his possession." 

"I think it is apparent from an examinat!on of the foregoing authorities 
that a great deal of confusion still exists with rPgard to the proper ronstruction 
of the two sections of the General Code above quoted. As statPd in State vs. 
Raine, the supreme court has never undertaJ;en to define or describe either of 
the classes of errors which it has referred to. The courts of nisi prins and to 
some extent the supreme court itself, have seemed to incline to the opinion that 
all errors not apparent upcn the face of official records are fundam~ntal errors 
and not subject to correction by the county au·ditor, under the rule which the 
court has in theory at least always adhered to. The difficulty ariseH from a 
consideration of the syllabus and the opinion in Lewis vs. State ex rei., the mosl 
recent decision involving these questions. There it is held that l)arol evidence 
may be relied upon by the county auditor to establish the existence of an error 
not fundamental. If this decision is to he taken literally, much of the exact
ness toward which the courts seemed to he tending prior to its rendition is de· 
strayed and we are again left without any rule as to what errors may he cor
rected by the county auditor under the two sections concerned in your inquiry, 
excepting the dictum that fundamental errors of judgment may not 11c cor
rected. 

It has seemed to me. however, that the actual facts upon which the Lewis 
case was decided serve to indicate the true rule-the ru'le which will harmonize 
all of the cases. The circuit court report of this case discloses that by rom· 
parison of the decennbl appraiser's returns with those of the annual assessor's 
return for the succeeding year, it would be perfectly apparent that the annual 
assessor's return was erroneous unless a new structnre had been erected 11pon 
the property in question, or buildings already there, and valued by the de· 
cennial appraiser, had been enhanced in value by improvements to the amount 
of $2,000. 'I'his fact then-the actual existence of new buildings or improve· 
lnents-was the fact concerning which parol evidence was accepted by the 
auditor. It was hot necessary to invite parol evidence for the purpose of as· 
certaining the intentions and methods of work of either of the va.luing officers, 
both of them having valued buildings upon the same parcel of real estate, and 
included their valuations in their official returns to the county auditor, the 
county auditor could form either of two conclusions. and two only, namely: 
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That a new structure had been constructed since the deeenni tl app;·ah;ement, 
or that the two officers had valued the same property. If the latter was the 
case the error was purely clerieal, and in orlier to as:.·crtain whether or net a 
clerical error had been committee!, rather tlnn for the purpo,;e of as~crtain!ng 
what that e~ror was, the auditor rElied upon parol '"viclenee. 

In view of the oft·reveated holding of the supreme court, to thP effect that 
the errol'S mentioned in beth of the sections coneernecl in your inqniry, are 
errors other than fundanH'ntal errors. whether they !Je ea.llerl ('lf'rkal crro:·s 
01· not. and in view also of the exprc~s aclhcrenee to that holrling en thP part 
of the court in deciding the Lewis case. I am of the opinion that the principle 
announced in the latter case should be strictly limited to cases similar to it. 
It seems, therefore, that while it is not advisable to atttmpt. to fram" n.n exaet 
and comprehensive st1tement of the rule, the following m:ty safely be rE>garlied 
as a general statement thereof: 

The errors in valuation which the county auditor may correct un!ler the 
two sections above quoted, are all errors not resulting from a ITistaken or er· 
roneous exercise of judgrm:nt by the officer whose duty it is to exercise the 
judgment which results in a valuation; when the valuing of'if'ers have m1de 
formal return of their conclusions respecting a given parcel of real estate and 
the buildings thereon, all previous informal proceedings of such offif'ers or their 
subordinates, tending to show the ml:nta'l ]JrocesFes anrl calculations lly which 
such final conclusions were reached, may not be regarded or considered at all: 
such proceedings are in a sfnse merged into the final valuation and it is not 
competent for any person or for any court to inquire af' to how or why such 
final valuations were returned. But where the returm; th<>m'lelves place sep· 
arate valuations upon property which has no existence in fact. such an error 
is not one of judgment, but one of fact-one not fundamental-and such e;-rors 
may be corrected by the county aurlitor. ~With r<>spE>ct to the land. of course, 
an error of this sort could scarcely occur, except in thE' aurlitor's cffirP wh('re 
the plats are made up and furnished; but with respef't to building" it may very 
easily occur as it did in the Lewis C'aS<>, by reduplication of the work of the 
assessor. In the Lewis case, howe' er. the error was 1:·lainly indicated by the 
returns themEelvcs, and I do not feel that the Lewis casP. warrants the onin1on. 
that where a duplication of appraisement results in a double value being placed 
on a single building by a singlE' return, parol evidence may be admitted to show 
what the real intention of the valuing officer was. 

Coming now to the specific questions suggested by the statement of fact;; 
above set forth, my conclusions thereon are as follows: 

1. ·where a board of assessors returns a valuation for a single building 
which valuation happens to have been reached hy adding togethPr the valua
tions reported to it by two ~r more of its employes who have appraised the 
same builrling, the error is not that of the cmployfs, hnt tliat of the hoard; 
the valuation it placed upon the property wa'l a !"Ol<>mn expref''lion of it,; judg
ment as to the value of that property and it is not compP.tE'nt to show that the 
valuation resulted from such a duplication. 'Vhere, however, a duplication in 
fact results in two separate returns showing on thr.ir faf'e more buildings upon 
a given parcel of real estate than actually exiRt'l, this, upon fh<' authority of 
Lewis vs. State, ex rei., supra, is such an error as may be ('Orrected. The facts 
giving rise to the inquiry, however, must app<>ar upon the farE' of the re· 
turn. 

2. Errors in multir:1ications of areas hy factors may not bE' regarded by 
the county auditor. The slips which w<>re turned ov<'r to him mean nothing 
to him in his official !'apacity; likE' the blotter employed b~· the clerk of the 
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board of equalization in the Barney & Smith case, supra, they wou~d constitute 
evidence aliunde, and would not be competent to convert what in law is an 
error of judgment into one of fact. Such errors may not be corrected by the 
county auditor either by carrying the calculations of the subordinate employes 
of the board of assessors to their correct conclusions or otherwise. 

3. Upon the principle above announced, errors in subdividing tracts for 
the purpose of applying factors to the subdivisions arc not such errors as may 
be corrected by the county auditor. 

4. Errors in multipfiication for the purpose of asPertaining areas of di· 
mensions sho;wn by a plat or otherwise of record, are not clerical errors. but 
constitute fundamental errors. The principle above set forth applies here as 
well as in the other cases already mentioned. 

5. Errors in dimensions of buildings dist:losed hy subsequent measu'i'e· 
ments must be regarded as fundamental errors. 

At the risk of repetition permit me to say that measmement of buildings, 
computation of errors and the like, are things which have no part in the legal 
scheme o.f valuation. If it were specifical'ly made the duty of the real estate 
a>:scssors to measure the building to he val11ed or to compute the area in 
square feet of a tract of land, or the floor space of a building, then of course, 
an error in calculation or in measurement would he clerical. Inasmuch, however, 
as these things are done by the valuing officer or under his direct:on, not as a 
part of his duty but merely f01r the purpose of aiuing him in reaching the 
judgment which does constitute hiR official duty, an error in any of these things 
must he regat·ded as fundamental, or more properly speaking, must be disre
garded entirely. 

6. Errors in areas of real estate arising from erroneous dimensions must 
in the nature of things appear upon the face of the return, or elsewhere in the 
office of the auditor. By section 5569 each assessor is required to return the 
description of each :Jot, and if a part of a lot is listed, the n11mbe·r of fc·et along 
the principal street on which it abuts. By section 55fi3 the asl'!essor is per
mitted to rely upon the maps furnished him by the county auditor. By section 
5549, maps and plats are required to be made under the supervision of the 
county auditor. MisJ:akes in any of these matters ar-~ mistal,es which appear 
of record and aTe clearly not fundamental. In the same connection it may he 
stated that an error in the acreage of farm property is a "clerical" error which 
may be corrected by the county auditor. Of course, a mistaken choice of a given 
factor, as above described, is clearly fundamental. 

As I have indicated, it is impossible perhaps, to set forth with complete
ness and exactness the errors that may and may not l1e corrP.cted by the county 
auditor. I trust, however, that the foregoing opinion will be of service to the 
commissinn, not only with respect to the particular case which gives r'se to 
your inquiry, but in all other matters of the same sort. 

Very truay yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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244. 

TAXES AXD TAXATIOX-REDUCTIOX OF VALUES BY DESTRUCTION OF 
PROPERTY-POWERS OF AGDITOR TO DEDUCT FR0:\1 TAX LIST
POWERS OF ASSESSORS AND BOA.RDS OF EQUALIZATION. 

lVhen a new building or structure has been damaged or destroyed by fire, 
flood, tornado or othencise after the second Jlonday in April, ·anrl such fact is 
made to appear to the county auditor before the first day of October, that of· 
ficial under section 2591, may deduct the lost value from the tax list. 

Under section 2591, General Code, such reduction may be made when a 
IJUilding has been depreciated in 1:alue by the act of the owner himself, bctu;een 
the aforesaid dates. 

The codifying commission changecl the language Of section 5578, General 
Code, so as to limit the authority of the assessor and the county ana city boartls 
of equalization, to maTdng such reductions for depreciatea values, only for new 
structure. 

CoLlnrnus, Orrro, May 6, 1911. 

The Tax Commission of Ohio, Columbus, Ohio. 
G~;xTLE)lEX:-I beg to acknowledge receipt of your letter of the 29th u.Jt., 

in which you request my opinion on the following questions: 

"1. When a building or structure, other than a new structure, 
has been injured or destroyed by fire, flood, tornado or otherwise, after 
the first day of October in any year, is the county auditor or any other 
officer of the board, authorized to reduce the value of such building or 
structure or have the amount of such loss deducted from the tax list 
and duplicate?" 

Section 2591 of the General Code provides as follows: 

"When after the second ;\<Ionday in April and before the first day 
of October in any year it is made to appear by the o:tth of the owner 
or one of the owners of a Jmilding or structure and by the affidavit of 
two disinterested persons, resident of the city or township in which the 
building or structure is or was situated, that such building or structure 
has been injured or destroyed by fire, flood, tornado or other\\·ise, since 
the second :\Ionday in April of the current year, the county au<litor 
shall deduct from the tax list and duplicate the value of such building 
or structure or such part of the value thereof as shall correspond to 
the extent of the injury." 

Section 1042, Revised Statutes, fixes the time for the delivery of the tax 
duplicate by the auditor to the treasurer as the first day of October in any year, 
and the date fixed by statute when the lien for taxes attaches is the day pre
ceding the second :\Ion day in April; hence, the fixing of the dates within which 
the value of buildings or struct>1res that have been injured or destroyed by 
fire, flood, tornado or otherwise may be deducted from the tax Jist and duplicate 
was not arbitrary, the time being fixed at a period whE'n the auditor had posses
sion and control of the duplicate. I find no other provision of the statuts 
authorizing the auditor or any other authority to reduce the value of buildings 
01- struetures on the tax duplicate, which have been destroyed by fire, flood, 
tornado or otherwise after the first day of October in any year. I therefore 

40-A. G. 
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hold there is no authority to reduce the valuation of buildings or structures, 
other than new structures, that have been injured or destroyed by fire, flood, 
tornado or otherwise after the first day of October in any year. 

"2. When, after the second Monday in April and before the first 
day of October, in any year, it is made to appear to the auditor, a3 pro
vided in section 2591, General Code, that a building or structure has l.Je
come depreciated in value ·by the act of the owner, through his tearing 
down such building or removing therefrom fixed machinery assessed as 
part of the real estate, is the county auditor, or any other officer of 
the board, authorized to reduce the value of such building or structure, 
or have the amount of such loss or depreciation in value deducted from 
the tax list and duplicate for the current year." 

'I'he circuit court of Cuyahoga county in the case of State of Ohio ex rel. 
J. A. Smith, Trustee, vs. Robert Wright, Auditor of Cuyahoga County. 8 C. C. 
(N. S.), 366, has passed on the question involved in your second inquiry. In 
the case just mentioned, Smith, the relator, tore down and destroyed a building 
on certain premises between the second Monday in April and the first day of 
October. The taxes on the buitlding destroyed amounted to $135.68. The auditor 
refusing to deduct the value of the building torn down and destroyed the relator 
brought an action in mandamus against the auditor commanding and directing 
him to deduct from the tax list the valuation of the building torn down and 
destroyed. The cnurt in construing section 1038a. Revised Statutes, now section 
2591, General Code, said: 

"Is this statute unreasonable? Notwithstanding it would sometimes 
relieve one from paying taxes on property from which he had an income 
during a part of the year, it is not to us so unreasonable as would jus
tify us, in the absence of the holding of any higher court. or any court 
as far as we know, that the statute is either unreasonable or am
biguous. 'Ve do not find it is either. We hold that, therefore, the 
prayer of the petition should be granted. Judgment will be entered ac· 
cordingly." 

I therefore ho'ld that when it is made to appear to the auditor after the 
second Monday in April and before the first day of October in any year. as pro
vided in section 2591 of the General Code, that a building or structure has been 
depreciated in value by the act of the owner, through his tearing down such 
building or removing therefrom fixed machinery assessed as part of the real es
tate, the county auditor has the power and authority to deduct from the tax 
list and duplicate for the current year the amount of such loss or depreciation 
occasioned by the tearing down of the building or removing therefrom fixed ma
chinery. 

"3. What is the effect of the change in language as it appears in 
section 5578 of the General Code from the language used in section 
2753 of the Revised Statutes? It will be noted that the provisions of 
section 5578 refer to the case of the destruction by fire * * * 'of a 
new structure,' while section 2753 of the Revised Statutes refers to the 
case of the destruction by fire * * * 'of any structure of anzt kintl.' " 

Section 2753 of the Revised Statutes provides in part that: 

"* "' "' and in case of the destruction by fire, flood, cyclone, storm 
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or otherwise, of atlY structure of any kind, or of orchards, timber, orna
mental trees or groves, over one hundred dollars in value, the value of 
which shall ha,·e been included in any former valuation of the tract 
or Jot on which the same stood, the assessor shaH determine as near as 
practicable how much Jess valuable such tract or Jot is in consequenee 
of snch destruction, and make return thereof, and in case th<:! assessor 
shall fail or neglect so to do then the county or city board of equaliza
tfon shaH perform such duty, and the auditor shall deduct the same 
from the value thereof as it stands on the tax Jist." * • ¢ 
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Section 5578 of the General Code, which is a modification of that part of 
section 275:1, Revised Statutes quoted above, is as follows: 

"In case of the destruction by fire, flood, cyclone, storm or other
wis~, of a new structure, or of orchards, timber, ornamental trees or 
groves, over one hundred doHars in value, the value of whiC'h had been 
included in a former valuation of the tract on which they stood, such 
assessor shall determine, as near as practicable. how much less valuable 
such tract or lot is in consequence of such rtestruction and make return 
thereof. If the assPssor fails or neglects so to flo, the county or city 
board of equalization shaH perform such duty and the auditor shall de
duct the losses from the value of such property as it stands on the tax 
Jist." 

The codifying commission changf!d the language of that part of section 
2753, Revised Statutes, italicized, and it now reads in section 5578, General 
Code, "of a new structure." By reason of this change in the language by the 
codifying commission, the authority of the assessor and the county and city 
boards of equalization is now limited in reducing the valuation of tracts hy 
reason of the clestruction by fire, flood, c:vclone, storm or otherwise of structures 
located thereon, to new bui•lrtings or structures. As this section was before 
codification the redudion could be made on a struelm·e of any ldnd. 

A 252. 

Very respectfully yours, 
Tnro'l'HY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-ERROHS OF CLERK OF BOARDS-ASSESSING 
:\liND-POWER OF ATTDITOR TO :\fAKE CORRECTlONS IN THE DU
PLICATE. 

In lalc, all the 1cork of the boanl of assr>ssors including that of its clerks 
Ullll employr·s i.~ prcs1un Pel conclusively to he the u;o;·k of the board itself so that 
the fact that r'l'i'Ot's 1cere marle solely by elerlcs anll employes i;t mattfrs of 
mere matllnnatical prr/('esses after the work of the board as such had been com
plet('(l, does not support tile argument that sueh errors u·ere 1W!rely clPrical 
ones, committed after tile assessing mind of the board had been made up. ThP 
auditor is tllerr•fore not perm itterl to correct surh •·rrors. 

Cor.nrnes. Omo. :\fay 15, 1911. 

The Tax Commission of Ohio. Columbus. Ohio. 
GEX'l'LE)I EX: -I heg to aeknowledge receipt of your letter of :\lay 11th, en

closing an amended statement of facts submitted to you by the auditor of Cnya-
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hoga county with respect to the operation of the so-called Somers unit system 
of assessing real estate, as used by the quadrennial city board of real estate 
assessors of the city of Cleveland, and with respect to which I recently rendered 
an opinion to you. 

I am also in ·receipt of a brief on this subject from Hon. E. W. Doty, repre
senting the Manufacturers' Appraisal Company, and a pamphlet courteously 
furnished by him describing in detail the method in question. 

From al.l of the additional sources of information which have been sub
mitted to me it is apparent that the statement of facts embodied in my former 
opinion to the commission was inaccurate in one particular. It was assumed 
therein that the valuations of the board of assessors were in fact affixed to 
areas and buildings as computed by the clerks and employes of the board. It 
now !J.ppears, however, that what Mr. Doty in his brief calls the "assessing 
mind" was called into action at the very outset of the procedure arlopted by the 
board; that is to say, the judginent as to the value of a given t~act of teal estate 
was exercised with respect to the value of an ideal or imaginary strip of real 
estate of certain dimensions abutting upon certain streets. In this way the 
.theoretical value of all the foot frontage of the city was determined by the 
board before any computations or measurements had been made. 

In the same manner certain valuations were affixed by the board to imaginary 
structures of various classes and ages; and this too was done before the cler
ical work or work of measurement was performed. 

After the board had determined the unit values of real estate in various 
parts of the city and the unit values of different classes of structures, and pre
sumably the amount or rate of various factors of influence, its employes and ex
perts proceeded to take measurements and make calculations on the basis of 
these theoretical valuations. It is pointed out that the board really exercised 
no judgment after it had fixed the unit values and determined the respective 
rates of certain factors of influence; that thereafter everything that was done in 
fact was done by the clerks. It is conceded, however, that the board's official 
return was made up of valuations reached by computation of unit va\lues of 
factors of influence upon the areas, etc., reached by the clerks, and that the re
sults of these computations were adopted by the board as its valuation. 

It is now urged that inasmuch as the "assessing mind" exhausted its func
tions when it determined its theoretical or unit values everything that followed 
is to be regarded as clerical and not fundamental, and that errors therein may 
be corrected by the county auditor. 

On careful consideration of the arguments that have been adduced and 
the facts as they now appear, I find myself unable to change the general con
clusion which I expressed in the former opinion. The Jaw makes no distinc
tion between the various functions exercised by the valuing officers; they are 
all in theory and in law acts of the "assessing mind." The computations of the 
clerks and the measurements of the employes when adopted by the board are 
conclusively deemed in law to be the acts of the board, and the totals thereby 
ascertained are conclusively ,regarded in law as having been reached by the 
exercise of the judgment of the members of the board themselves. This, I think, 
is clear from the authorities cited by me in the former opinion, but it is equally 
clear from a consideration of all the statutes involved. In a sense it might be 
said that the method known as the Somers system, while undoubtedlly sdentific, 
is the exact reverse of the theoretical process which the law commands; that 
is to say, the law provides that an assessor of rl'al estate shall "in all eases, 
from actual view * • * ,determine, as near as practicable, the true value 
of each separate tract and lot of real property, * * * etc." (Section 5554, 
General Code.) The assessor is supposed to view the specific property which 
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he values and as a result of his view to arrive at the judgment which he ex· 
presses and the valuation which he affixes to that property. This is whR.t E'':ery 
assessor and board of assessors is presumed to have done. The actual facts of 
the case may be, as in Cleveland, just the reverse; the "actual view" may be 
that of the clerks and employes, and the "true value" affixed by the "assessing 
mind·" may be the value of a strip of land one foot wide and one hundred feet 
long on a certain street, subject to corner influences and alley influences, etc.; 
but in law the grand total reached by all the various multiplications and divi· 
sions and computations involved in the operation of the Somers system is the 
judgment of the "assessing mind" as· to the "true value" of each separate tract. 

It follows then, it seems to me, that arJ the computations and measure· 
ments made by the clerks and employes of the board must he regarded a;; 
merged into the final judgment of the board in adopting the totals so reached. 
That this final judgment is not in fact the exercise of the discretion of the 
"assessing mind" is immaterial; it is such in law. 

·while, therefore, I am glad to correct any misstatements I may have marie 
in the former opinion as to the manner of operation of the Somers systt>m and 
while in my personal judgment the Somers system affords a scientific and per· 
fectly equitable method of arriving at real estate values, yet I cannot change 
the conclusions of !law I reached in the former opinion. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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A 255. 

TAXES AND TAXATION-CREDITS OF NON-RESIDENT CORPORATIONS
:\10RTGAGE NOTES-AGENT IN OHIO-"NATURAL GAS CO:\IPANY"
"PIPE LINE COMPANY"-MANUFACTURING COl\iPA.I\ry AS CONSUMER. 

The statutes of Ohio arc to be construed to effect that credits may ~·e taxccl 
only against residents of this state and agttinst non-residents who actually loan 
and hold moneys loaned through a.n agent acting in lids state. 

The rule, however, is narrowca with reference to coTporations under sec
tion 5404, Geneml Code, which renders credits as well as other fonts of per
sonal property taxable to all corporations at the place in this state whac the 
credits are held regaraless of corporate residence: 

From this principle where a foreign corporation, having its hcarlqum·ters • 
in another state, loans muncy on mortgages in this state. throu.gh an agent in 
this state who holds the evidence of .mch indebtedness in Ohio, such credits 
may be taxed. 

Whether a foreign corporation having its pl'incipal office in another state 
and having but one manutactu1'ing plant. and that plant located in Ohio, must 
return credits tor taxation in Ohio, depends on whether such cTedits are actually 
in Ohio. 

A corporation engagea in the business of drilling ana operating gas wells, 
who seHs part of its gas to a manutactttring company, sells to a "consnmer'' for 
power purposes within ·the meaning of section 467, 101 0. L., 409, ana is there
fore to be deemed a "natural gas company."' 

As such company, however, is not engagecl in the business of '·transporting 
gas through pipes" it is not a ·'pipe line company.'' 

CoLuAmu:-;, Ouw, May 20, 1911. 

· The Tax Commission of Ohio, Columbu-s, Ohio. 

GEXTLE~IEx:-I beg to acknowledge receipt of your iletter of j\{ay 1st, re
questing my opinion upon the fQIIowing questions: 

"(1) A foreign corporation. having headquarters in PhUadelphia, 
Pa., loans mouey upon chattel mortgage and other securities in Ohio, 
through an agent resident in this state. Are the credits represented by 
such loans taxable in Ohio? 

"(2) Must a foreign corporation, having its principal office in an
other state, and having hut one manufal'.turing plant, and that plant 
located in Ohio, return its credits in Ohio for taxation? 

"(3) A corporation, engaged in the business of drilling and oper
ating gas wells, sells part of the gas from its wells directly to a manu
facturing company, which latter company uses the gas in its business 
of manufacturing bottles; any gas in excess of that taken by the manu
facturing company is sold by the producing company to a natural gas 
company, which transports the gas in its pipe lines and sells the same 
to its customers throughout the state (the only pipe lines whirh the 
company has are those which run to thP. plant of the manufacturing 
company): Is such a company a natural gas company 'engaged in the 
business of supplying natural gas for lighting, heating or power pur
poses to consumers within this state,' or a pipe line company 'enga.gerl 
in the business of transporting natura;) gas through pipes or tubing 
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within this state,' within the meaning of the provisions of section 4G of 
the act of :\lay 10, 1910?"' 
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Answering your first question I beg to state that section 5370, General Code, 
provides in part that: 

"Each person " " " shall list "' " " all moneys in his 
possession, all moneys invested. loaned or otherwise controlled by him 
as agent " 0 " or on account of any other person or persons, com
pany or corporation." " * " 

Section 5328 provides that: 

"All real or personal property in this state " " * and all moneys, 
credits, investments in bonds, stocks or otherwise of persons residing 
in this state shall be subject to taxation.» 

Section 5327, General Code, provides that: 

"The term credits "' " * means the excess of the sum of all 
legal claims and demands whether for monl'y or other valuable thing 
* * * over and above the sum of all legal bona fide debts owing by 
such person." * * * 

On the face of thE>se related sections there is a seeming inconsistency. If 
the term "credits" includes a demand for money there would seem to lJe a very 
slight distinction between such a right and the right to "moneys invested." 
Yet it seems clear that the intention of the statute is to tax the "credits" of 
residents of Ohio only, while there seems to be an intention to tax the ·'moneys 
invested" of persons not residents of Ohio if the investment is made by an 
agent who is a resident of Ohio. 

However, these sections are of long standing in our statute .Jaw, and the 
supreme court has adopted a rule of construction applicable thNeto in Grant 
vs. Jones, 39 0. S., 506, the second branch of the syllabus of which is as fol· 
lows: 

"Creuits owned by a non·rE'.sident of this statE' are not taxable here 
unless they are lield within this state by a guardian, trustee or agE'nt 
of the owner by whom they must be returned for taxation. The fact 
that such credits are secured by mortgage on real estate within this 
state does not change the rule." * "' "' 

In the opinion of the court, per Johnson, C .. J.. the principle is laid down 
that the state has no power to tax the credits of persons not residents of it, 
because for the purpose of taxation the situs is that of the domicile of the owner, 
regardless of the fact that the debt is secured by mortgag-e upon property with
in the state. On this point Worthington vs. Sabastian, 25 0. S., I; Railroad Co. 
vs. Pa., 15 Wallace, 300; Bradley vs. Bauder, 36 0. S., 28; Tappin vs. Bank, lfl 
Wallace, 49!l, and other cases to the same effect are cited. 

In :\Iyers vs. Seaberger, 45 0. S., 2:~3. thfl syllabus is as follows: 

"A lean of money secured by mortgage on real C'state, is a credit 
within the meaning of the statutes of this "8tate providing for the taxa
tion of property; and, where the creditor residE's in another state, is not 
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subject to taxation in this, although the securities are in the hands of 
an agent residing here, intrusted by the terms of his agency with the 
collection of the interest and principal when due, and its transmission 
to the creditor when collected.'' 

The per <;Uriam opinion in this case is instructive because of its reference 
to section 2734, Revised Statutes, now section 5370, General Code, above quoted. 
The language of the opinion in this respect is as follows: 

"The ru~e as above stated is qualified as to 'money' by section 2734, 
Revised Statutes. By this doctrine every person of full age and sound 
mind is required to list for taxation 'all moneys invested, loaned, or 
otherwise, controlled by him, as agent or attorney, or on account of any 
other person or persons.' But the case before us does not come within 
this provision. The agent of the defendant had no power to lo:tn or 
invest money for her in this state. His duties were confined to the col· 
lection of that which had been loaned; and tnmsmitting it to his prin
cipal as fast as it was collected. 'I'he phrase 'or otherwise controlled by 
him' must be construed to mean, in a manner similar to the lo!tning and 
investing of money. For it is a settlled rule of construction that, in ac· 
cordance with the maxim nosoitur a sociis, the meaning of a word may 
be ascertained by reference to the meaning of words associated with it; 
and again, according to a similar rule, the coupling of words together 
shows that they are to be understood in the same sense. Broom's Leg. 
Max. *523. To loan or invest money is one thing; to collect and trans
mit it to the owner when collected, is another and different thing. Any 
other construction would require every attorney in the state engaged in 
making collections for non-residents, to return the same for taxation. 
Such could not have been the intention of the legislature, nor does the 
language of the statute require that such construction should be placed 
on it." 

In other words then, a credit due from a citizen of Ohio to a resident of 
another state, secured by mortgage on property in Ohio, is as a general prin· 
ciple, not taxab'Je in Ohio; but when the loan was made in the first instance by 
an agent within the state of Ohio having general authority to invest as well as 
to collect, the agent must, under section 5370, return the taxable value of such 
loan as "moneys invested, loaned or otherwise contr?lled by him as agent." 
The practical application of this somewhat technical rule is further illustrated 
by the case of Lee vs. Dawson, 8 C. C., 365. This case. however, does not seem 
to folUow the rule laid down in Myers vs. Seaberger, although that case is cited 
as authority for the holding. 

It will be seen, therefore, that the first question which you present is not 
free !'rom difficulty. The corporatio_n which you describe clearly has no situs 
for taxation as such within the state of Ohio. Besides being incorporated un
der the Jaws of another state, it actually has its principal office and head
quarters for the transaction of business in another state.· On the principles of 
law applicable to natura:! persons, the credits of this corporation would tal"~ 

the situs of its principal office, but if it had vested an agent in the state of 
Ohio with full authority to invest its moneys as well as to collect the interest 
and principal thereof in the state of Ohio, such agent should return t.he amount 
of such moneys so invested or rather the taxable value of the investment under 
~ection 6730, General Code. 

But the case for an incorporated company is in reality weaker t.han that 
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for a private individual. Seetion 5404, General Colle, as amcnclrcl April 11, 
1911, provides in part that: 

"The president, secretary and prindpal accounting- o4fi<•er of e\·ery 
inl'orporated company * ¢ "' whether incorJJOrated !Jy a law of this 
state or not, shall list for taxation, verified by the o:tth of the person 
so listing all the " * "' moneys and l'I'edits of sueh rompany or 
corporation within the state at the true value in money." 

This section, which was formerly section 2i44, Revised Statutes, has lleen 
construed by the supreme court in the casP of Hubbard vs. Brush. !i1 0. S., 25:l. 
To attach to eorporate property in Ohio a situs for the purpose of tax.ttiou 
other than that of the corporate residence, and to render credits as well as other 
fcrms of personal property taxable to such corporation at thP plaN• in this state 
where they are held regardless of corporate residenl'e. In the opinion of the 
court, per Bradbury, C. J., the following language is founu at vage 264: 

"Where foreign corporations voluntarily bring their property and 
business into this state to avail themselves of the advantages found heril 
"' * * they should not be heard to complain of laws which tax them 
as domestic corporations are taxecl by the stDte. 'Ve hold, therefore, 
that the provisions of section 2744 which mal•es it the duty of forei~n 
corporations to list for taxation in this state their chases in action whpre 
they are held within this state and grow out of the business they con
duct herein, is a valid exercise or- the taxing powers vested in the state. 
* * * Its chases in action * * 0 fall within that dass of prop· 
erty our tax laws call 'credits.' '' * * * 

While the facts in this case show that the corporation therein involved did 
all of its business in Ohio, -and maintained its princ·ipal office in fact in t.llis 
state, though incorporated under the laws of a nei~hboring state, and while 
also certain language in the syllabus and in the opinion would seem to indi· 
cate that this fact was an element in the decision of the court, yet the rE>ason· 
ing as embodied in the above quoted excerpt from the opinion seems to be 
equally applicable to the case of a foreign corporation rloin!\' a relatively small 
proportion of its business in this state. In any evf'nt the rlear intention of 
section 5404, Genera'! Code, is to make corporate credits taxablr> whE>re held in 
this state, regardless of the domicile of the corporation. In spite, therefore, 
of the doubt which surrounds the first question which you submit, I am of the 
opinion that a foreign corporation having- its actual headquarters in another 
state, which through an agent resident in this state, loans money upon chattd 
mortgage and other securities in Ohio, aru\ 11olds in Ohio thf' ev!denres of in· 
debtedness witnessing such loans, must return the taxable valuE' of such loans 
as "credits" in this state at the office of such a~ent. 

The answer to your second question depends upon the practif'e of tlH' com
pany. For instance, the writer has in mincl a certain c·onJor.1tion that had a 
manufacturing plant a few years ago in .Jaclu,on county, Ohio; the office of tlH3 

company was at Philadelphia, Pa.; the plant in .J:il'kson county reported all 
sales made, and all ac~counts and notes to the main offic·p at Philadelphia whPre 
the boolu; were kept, save such hool;s as were ne<"P~.-ury to br~ ];ept in .Jael(s:>n 
county on account of sal PH, £>mploynwnt of mPH, rmr<·ha:-;P}', etc.: all collection!' 
were made from thP main offic•e whenc·e clirr~ctiom; c·amf' as to the c·ollectirn of 
all accounts and notes and chases in ac·tion; in ollwr \YOI'Ils, the situs of the 
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office of the company was at Philadelphia. In that case, clearly, credits should 
not be returned in Ohio for taxation. 

The writer has further in mind a coal company with an office in Jac·kson 
county, Ohio, and another· office in Chillicothe, Ohio. The president of the 
company resides itl Chillicothe and maintains his office there. and in a general 
way directs the affairs of the company. However, all notes are turned into the 
office in Jackson county for collection; the bool>s showing the credits are kept 
there; all statements and accounts of indebtedness are sent out from there; 
moneys are deposited in the bani's in .Jackson county; ani! it may be said that 
the real situs of the office of the company is in Jackson county, althoug-h there 
is an ·office maintained in Chillicothe which directs the business in a general 
way. The credits of this coal company should properly be returned for taxation 
in Jackson county, Ohio. See the case of Hubbard vs. Brush, supra. 

Answering your third quEstion I beg to state that the same seems to de
pend upon the meaning which must be given to the word ''consumer" as used 
in section 46 of the act of May 10, 1910, 101 0. L., 409. This section, which is 
a definite one, provides that: 

"Any person or persons, firm or firms, joint stock association or 
corporation wherever organized or incorporated ''' * when en-
gaged in the business of supplying natural gas for !lighting, heating or 
power purposes to consumers within this state is a natural gas com
pany." * * * 

Another section of the act, to-wit: Section 121 applies the term "public 
utility" to such natural gas company. It may therefore in a sense be said 
that within the meaning of the whole act a company is not a n:ttural gas com
pany which does n,ot supply the public generally; that is to say, floes not sell 
its product to the individual !mown in present day parlance as the "ultimate 
consumer." However, in my opinion a manufacturing company may he a con
sumer within the meaning of the act. Some significance must he attacherl to 
the use of the word "power'" in section 46. "Power," as used in this section 
means a force applied in the pr.ocess of production. The genera!! public or the 
ultimate consumer has no need of "power." Therefore, it is clear that if the 
company sells natu,ral gas to several manufacturers, it is a natural gas ~ompany 
within the meaning of the act. I can perceive no vital distinction between the 
business of selling to one manufacturer and the business of selling to two or 
three manufacturers. 

In my opinion, therefore, the corporation described in your third Question 
is a natural gas company. It seems to me quite clear that it cannot be regarded 
as a pipe line company by virtue of the mere fact that it does own and use 
lines of pipe for the purpose of supplying the manufacturing company with the 
gas sold to it. The distinction is cJlear. Section 46 provides in this particular 
that "when engaged in the business of transportiuu natural gas * * * 
through pipes or tubing * * * is a pipe line company." It is transpo1·tation 
as a business which constitutes a pipe line company. 

Yours very truly, 
TDlOTHY S. HOGAX, 

Attorney General. 
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B 255. 

TAXES AND TAXATION-PUWER OF BOARDS OF REVISION TO REDCCE 
AND DECREASE VALUATION-NECESSITY FOR CQ:\IPLAIXT-NOTICE 
TO PARTIES. 

A county or city board of rcvzston mav not inc:reasc thl' l'aluatiul< of any 
real property except upon complaint filed and upon proper noti<-1' to porfi,·s in
terested. 

All reductions made by the board of revision are s!ll!jPct to tlle rule of 5G01, 
General Code, providing that they may not reduce the a[lgregate Faluafio,l re
turned by the assessors with the additions made thereto by the auditor. 

Cou:~un·s, Omo. :\lay 20, 1 !lll. 

The Tax Commission of Ohio, Columbus, Ohio. 

GESTLE:IlE:\' :-I beg to acknowledg-e receipt of your letter of :\lay 1 bth, in 
which you submit for my opinion thereon the following question: 

"May a county or city board of revision increase the valuation of 
any real property without a complaint having been filer! with such 
board to the effect that such property is assessed too low, or m'ly such 
board, on its own initiative and without complaint being filed, increase 
the valuation of any real property, first giving notice as provided by 
law and an opportunity to be heard by the owner thereof?" 

That this question must be answered in the negative seems to me to be 
clear from the provisions of sections 5600 and 5601 of the General Cocle which 
provide: 

Section 5600: 

"After the completion of the equalization by the board, complaints 
against any valuation may be filed with the auditor of the county, and, 
if such complaint has been filed on or before April Hith thereafter 
against any valuation of a quadrennial county board, or if the auditor 
deems it advisable he shal'l notify the members of the pror1er board 
of equalization * * * to meet and sit as a board of revision. 
• • *" 

Section 5601: 

"The board of revision shall investigate all such complaints and all 
comr>laints against any valuation filed with it as a board, or madC' hy 
the county auditor, and may increase or decrease any valuation com

plained of and no other. * * " No valuation * "' * shall bC' in
creased by the board of revision, in any case, except upon reasonal;le 
notice * • • to all persons directly interested and an opportunity 
for a full hearing "' "' "'·" 

While it is undoubtedly true that the provision for noti<'P to interPstPtl par
ties is all that the general assemhly neecl have inSPI'tPtl in this HPl'tion in order 
to conform to constitutional limitations, newrthek~s thP le~islatnre has eho.,;en 
to use unequivocal Jangua&e in the first :-;cntPnce of section ;)ljfll from which, 



636 TAX C0:11li1ISSIOX OF OIIIO 

and from the rEilated provisions, the conclusion inevitably follows that the boaTd 
of revision has no power whatsoever to act in any way, either to reduce or to 
raise the valuation of a specific parcel of real estate, unless a specific complaint 
as to the valuation of such real estate bas been filed with it as a board or with 
the county auditor. Such complaint, however, may be filed with the board by 
the county auditor himself. 

It is of course true that under provisions of section 5601, that above quoted, 
a board of revision may not reduce the aggregate valuation returned hy the 
assessors with the additions made thereto by the auditor. 

This requirement will in many cases perhaps operate practically to pre· 
elude the board of revision from reducing upon a complaint un!Jess the amoum 
thereby taken from the hx list is restored with respect to the valuation of other 
specific property. In practice, however, this defect may easily be obviated, 
either by requiring the complaining owner to specify property not fully valued 
at the time he complains with respect to the over-valuation of hi:s own prop· 
erty, or by having the county auditor complain in respect to specific under· 
valuations. Such complaints by the county auditor may apparently be filed at 
any time. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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B 256. 

TAXES A~D TAXATIO~- TAX C0:\1:.\IISSION POWERS AS BOARD OF 
EQCALIZA'I'IO:\'-CCNTROL OVER INFERIOR BOARDS-POWER~ TO 
RECONVE~E AND RECO~SIDER-REASSESS:\1ENT-FUNDA:\1ENTAL 
ERRORS-CERTIFICATION TO ACDITOR OF TAXING DISTRICT. 

When, under sections 107 atlfl 108 of 101 0. L., 426, the tax commission has 
r·hanged the 1Jaluation of the 1cal propPrty a.s retumerl by the assess.ors of any 
taxing district and has certi{kd its correct statement to the respecti1Je auditor, 
the jurisdiction of the commission in tltP matt.•r is determined and it cannot 
reconsider its action, for the pu,·pose (Jf chatt!Jing its fundamental judgment. 
Clerical errors may lie co;-rcr:ted, hotcc~;er, by a "nunc pro fllllC" entry at any 
time. 

Where, lwwever, the fundamental judgment of the commission has been 
liascrl upon a defectice abstraf't fllrnished by the auditor of a taxio~{l district, 
.~uch fact vitiates the presumed jurisdiction of the commission u:hich may there· 
fore take action anew Kith re{lanl to the respective district. 

Nuch mistake is furthermore tcithin tile potcer of the commission to correct 
other than fundamentc~l errors of jud{lment. 

To sustain the intended scheme of ta.ration of the statutes, section 5542·9a 
uiving the power to the commission, to onLcr county or city boards of cqualiza· 
tion to reconvene and to revalue real property, is to be construed as excluding 
the exercise of such powers after the commis.sion, having itself acted ns a board 
of equalization under section 107. and 108 aforesaid has certified its final state· 
ment to the auditor. An exception exists u·he1·e after such certificate errors of 
fact or errors of recorcl appear, in which case also hO!Pet>er such action can only 
/Jc taken before the commission has itself acted upon such non-fundamental 
rTrors. 

Under section 81, howc'!Jer, the commission may at any time when it deems 
nrcessary, upon notice ana hearin{l raise or lotcer the assessed value of any real 
or ]Jcrsonal property. As a matter of practice, hou;ever, it would be proper to 
a ar-ise this power by tray of appeal to local boards of revision. 

Cor.u:ucus, OHIO, ::\fay 22, 1911. 

ThP. Tax Commission of Ohio, Col!imbus, Ohio. 
GEXTLE)tEX :-I beg to aclmowledge receipt of your letter of ::\l:ay 17th, in 

\\ hich you submit for my opinion the following questions: 

"(1) The commission having proceeded under the provi!;:ions of sec
tion 107 of the a~t of May 10, 1910, and having found that the real prop· 
Prty in a certain taxing district, as reported by the county auditor to 
the commission, was not on the duplicate at its true value in money, Rnd 
having made an increasE' or decrease in the valuation of the real prop
erty in such taxing district by a certain rate of per cent .. and having 
transmitted to the county auditor a statement of the amount to be 
added to or deducted from the valuation of the real property in such 
taxing district, as provided in section 108 of s2.id act, may the com· 
mission thereafter reconsider its action and change the rate of per 
cent. so fixed. to he a1lrlPrl or cledu<:ted? 

" ( 2 J If Ruch action of the r·ommission was based upon an incor· 
r<>d ahstra<'t tram;mitte1l to it hy the county auditor, may the commis· 
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sion review its previous finding and correct the mistake caused by such 
failure of the county auditor to transmit a correct abstract? 

"(3) After the commission has certified its action as to a county, 
city or other taxing district, may it order a county or city board of 
equalization to reconvene as a board of equalization, as provided in sec
tion 5542-9a as enacted February 28, 1911, and, if so, may such board 
change the aggregate as fixed by the ta.x commission?" 

Sections 106, 107 and 108 of the act of May 10, 1910, 101 Ohio Laws, 426, 
provide in part as follows: 

Section 106: 

"Each county auditor, on or before the first Monday of November, 
1910, and every fourth year thereafter, shall make and transmit to the 
commission an abstract of the real property of each taxing district in 
his county, in which he shall set forth the value thereof as returned 
by the assessors, with such additions as have been made thereto." 

Section 107: 

"The commission shall, on or before the first day of April following, 
determine whether the real property of the several * * * taxing 
districts in the state shall have been assessed at its true value in money, 
and if, in the opinion of the said commission, the real property which 
(in) any * * * taxing district * * * as reported by the said 
auditors * * * is not on the duplicate at its true value in money, 
the said commission may increase or decrease the valuation in such 
'' * * taxing district by such rate of per cent. or by such amount as 
will place said property on the rluplicate at its true value in money." 

Section 108: 

"When the commission has determined the true value of the real 
property in the several taxing districts the commission shall trans
mit to each county auditor a statement of the amount to be added or de
ducted from the valuation of the real property of each taxing district 
in his county. * * * The county auditor shalll forthwith add to or 
deduct from each tract or lot of real property in his county, the re
quired per cent. or amount on the valuation thereof, as it stands, after 
it has been equalized by the county and city boards of equalization." 

* * * 

Answering your first question I am of the opinion that if the proposed re
consideration is for the purpose of changing the fundamental judgment of the 
tax commission as to the matter theretofore determined by it under section 107 
of the act of May 10, 1910, sueh reconsideration is unauthorized and beyond the 
power of the commission. Singularly enough, I have found no case directly irt 
point in such search as I have been able to make for authorities pertaining to 
your first question. On the one hand it is established that if a mistalre, omission 
or other clerical error has occurred in the certificate of the action of a state or 
other beard of equalization such an error may be corrected by the board itself 
or by the proper officer of the board at any time nunc pro tunc. 
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The tax commission of Ohio at all times has control of its own journals an<'t 
records required by it to !Je kept and made up, and I think there can be no que;,
tion as to its authority to correct errors in such recordq and certificates. 

When the !Joard has finally acted on any matter within its jurisdiction, how
ever, and the certificates and records required to be e-xecuted by it are correct 
and conform to the actual determination of the commission, then in my judg
ment, in the absence of a statute expressly authorizing reconsirleration of sueh 
matter, the power of the commission with respect to the same is functns officio. 
It is well settled as a principle of law that in the absence of any statute. a board 
or tribunal having administrative or judicial powers with authority to hear and 
determine a fact or a cause fully executes such authority and loses the s::tme 
when its final action has been tal;:en or its final determination ha,; !Jeen made. 
Thus, at common law a court of general jurisdiction loses the power to reopen 
a cause determined by it after the expiration of the term at which its judgment 
was rendered, except in case of fraud or the like. Au fortiori then, the tax C'Om
mission being a tribunal of limited jurisdiction, so to speak, as opposed to the 
general jurisdiction of a court like the court of common pleas, must be held to 
lose suC'h jurisdiction with respect to a given matter when the same is onre 
fully and completely exercisecl. 

Under the statutes now under consideration it seems to me that the juri~
diction of the t:~x commission with respect to the eqlHLlization o1· review of the 
valuation of the real pro.perty of any given county is relinquisherl whf'n the 
commission has transmitted to the county auditor a correct statement of its 
judgment as to the amount to be added or deducted from thC' valnation of the 
real property of each taxing district in suf'h r~ounty. Before sueh a st:-t!Pment 
is transmitted to the county auditor the commission still retains jurisdiction of 
the subject-matter, so that. though it may havP determined the same aurl SlHead 
upon its journal the recoi'd of such determination. nevertheless, the sam(' may 
he reconsidered by the commission. It is not until the statemPnt i:-1 transmitte·l 
to the county auditor that the commission does lose jurisdiction. 

The answer to your second q11estion, in my opinion, must be in the affirma· 
tive. As indicated in my answer to your first question, the ·commission at all 
times has power to review and correct its findings with respect to errors and 
mistal,es other than fundamental errors of judgment. It is, in my opinion, es
sential to the proper exercise of jurisdiction by the commission undf>r section 
107 of the a<'t of :\lay 10, 1910, that the commission shoulrl have hefore it a eor
reet abstract of the taxing rlistrict in a given county. A mistalH• of the county 
auditor in the exercise of his ministerial duty with respect to maldng up such 
an ahstraet might in a sense be said to vitiate all the proceedings of thl) tax 
commission with respect to the county. It is held that the pre.,;ence of an in
correct tax roll or statement is not a jurisdictional defect which will vitiate pro
eeerlings of a board of equalization. 

City of New Yorl{ vs. Davenport, 92 N.Y., 601. 
Dayton vs. Board of Equalization. 3:1 Ore .. 131. 

·whether or not. howeYer. the auditor's mistake in maldng up his abstract 
is to he regarded as a defe~t of jurisrliction with resped to the power of the 
tax commission, I am satisfied that suf'h a miRtake authorizes the commibsion 
to act de noYe with respect to the valuations of real property in the county, or 
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at least with respect to valuations within the taxing districts affected by such 
mistakes. 

Section 5542-9a of the General Code, as enacted February 28, 1911, and re
ferred to in your third question, provides in part as follows: 

"The tax commission of Ohio may, whenever in its opinion the same 
may be necessary or advisable, order the board for the annual equaHza
tion of real and personal property, moneys and credits, provided for in 
section 5580 of the General Code, of any county, the quadrennial board 
of equalization of real property outside of cities, provided for in section 
5594 of the General Code, and such board sitting as a board of revision, 
* * * the city board of review * * * and such board sittin.g as 
a board of equalization or as a board of revision * * * of any city 
* * * and the quadrennial city board of assessors of real property 
'' '' * of any city, to reconvene, notwithstanding the time provirled 
by law for the completion of the work * * * of such board may have 
passed, or such board may have finally adjourned, and may direct any 
such board to complete any unfinished work, business or duty, or cor
rect any errors or omissions, or authorizes it to change any improper 
valuations theretofore made. When so reconvened such board in the 
performance ·o.f such duties as the tax commission may have directed 
shahl have and exercise all the powers ·and perform all the duties im
posed upon it by law bef.ore its final adjournment." * * * 

As enacted, this section is supplemental to section 107 of the. act of May 10, 
1910, which is re-enacted in the same act and given the sectional number 
5542-9. 

In order clearly to understand the legal facts bearing upon the solution 
of your third question, the exact inter-relation of the fnnctions of the varionr. 
assessing and equalizing boards which form the component parts of the assensing 
machinery of the state must be understood. 

Without citing all the statutes concerned. suffice it to say that the Rcheme 
of assessing real estate comprised in our statutes at the present time is sub
santially as follows: 

1. The original assessment for valuations of specific tracts and parcels of 
real estate is made by township, village and city boards of real estate assessors 
in the quadrennial years. 

2. The valuations so made are returned to the county auditor. and while 
in his hands are subject to correction and revision for clerical en·ors. 

3. The county auditor lays before the quadrennial board ·Of equalization 
and the city board of review, sitting as a quadrennial board of equallization, the 
returns of the various ass~ssors and boar<ls of assessors. The board of equaliza
tion then proceeds to equalize the valuations, affixed to specific tracts and parcels 
of real estate by the assessors anrl boards of assef;sors, among the individual 
tracts or parcels. 

4. The equalizing hoards certify to the county auditor the tax lists of the 
various taxing districts within their respective territorial juris<lictions. The 
auditor while having possession of such lists· poRsesses the continuing power 
of correcting clerical errors therein. 

5. The county auditor mal,es and transmits to the tax commission an ab
stract of all the real property in his county with the valuations a.~ equalizecl. 
and the additions made thereto. 

What the abstract of the rPal property, provided for in section 106 of the 
act of May 10, 1910, must Ret forth the equalized valuations is not clear from 
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the language of said section; however, said language is essentially similar to 
that of section 2817, Revised Statutes .. construed by the sup1·eme court in the 
case of State ex rei. vs. :\Iorris, 63 0. S., 496, wherein it was helfl that the ab
stract to be made by the conniy auditor unrler the then existing law and trans
mitted to the decennial state board of eQualization should set forth the equalized 
Yaluations. 

6. The tax commission, acting under section 107, above quoted, and re
enacted as section 5542-9, General Code, by the act of February 28, 1911, above 
cited, reviews, and in a sense equalizes, the valuation reported to it by the 
various county auditors by taxing districts or parts thereof. So far as its power 
under this section is concerned, the tax commission has nothing whatever to 
do with individual parcels ·or tracts of real estate. 

In connection with section 107 of the act of l\lay 10, 1910, however, section 
80 of the same act must be read. 'I'his section provides in part as follows: 

"It (the tax commission) may receive complaints and carefully 
examine into all eases where it is alleged that property subject to taxa· 
tion has not been assessed or has been fral!ldttlently or for any reason 
improperly or unfairly assessed, or the law in any manner evaded or 
violated, and may cause to be instituted such proceedings as will remedy 
improper or negligent administration of the taxation laws of the state." 

In the same connection a portion of section 81 of the same act is in part as 
follows: 

"It (the tax commission) shall order a reassessment of the real or 
personal property in any taxing district, when in the judgment of said 
commission such p•roperty has not been assessed at its true value in 
money. * * * 

"It may raise or lower the assessed value of any real or personal 
property, first giving notice to the owner or owners thereof fixing a time 
and pllace for hearing any person or persons interested to the end that 
the assessment Jaws of the state may be equitably administered." 

Without determining the exact effect of these sections insofar as they refer 
to the present inquiry, suffice it to :say, that I know of no reason why the extraor
dinary powers conferred upon the tax commission thereby may not be exer
cised after it has discharged its equalizing function under section 167 of the act 
with respect to the taxing district within which the specific property und!'r con
sideration is located. 

7. The commission determines the rate of per cent. or amount that must 
be added to or deducted from all the valuations within a given taxing district 
and certifies the same to the county auditor. 

8. The county auditor, still having the power to make corrections for cler
ical errors, etc., transmits the tax lists as corrected by him pursuant to the 
orders of the tax commission, i. e., after the per cent. or proportionate amount 
has been ascertained and added to each separate valuation .as equalize':] (State 
vs. Morris, supra), to the board of revision. 

9. The board of revision, acting only upon complaint and only as to the 
specific tracts complained of, may change the valuations as previously made and 
equalized, if the same are found not to represent the true value in money of the 
specific tracts in question; so that such valuations shall represent such true 
value in money. 

41-A. G. 
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The foregoing constitutes the assessing machinery of the state with res1iect 
to real estate under existing laws. 

Your question supposes that the tax commission, after having exercised its 
powers under section 107, having transmitted to the county auditor the cer
tificate of the rate per cent. or amount to be added to the valuations of prop
erty in a given taxing district, ascertains upon complaint or otherwise that the 
work of the board of equalization having territorial jurisdiction of such taxing 
district was incomplete with respect to such valuations or was improperly done. 

In my opinion, the tax commission, notwithstanding the broad language of 
section 5542-9a, may not order a county or city board of equalization to recon
vene after it has itsdf acted as a state board of equalization. I am at least 
clear on the point that if the commission has the power to do this the whole 
machinery of taxation must be set in motion de novo, and the tax commission 
itself would have to act again as a state boJ,rd of equalization with respect· to 
the valuations within the taxing district affected by its orders. But I am per
suaded that the power to make such an order is not vested in the tax commis
sion. Section 5542-9a must be read in connection with all other ·statutes per
taining to the same subject-matter, and will not be so construed as to lead to 
confusion and to- absurd consequences. The intent of all the related statutes is, 
that the logical order contemplated by the statutes and consisting of the succes
sive steps of original assessment, equalization as among tracts, equallization as 
among districts and revision shall be followed; and it i's repugnant to all of 
the sections, other than section 5542-9a, to hold that the law contemplates that 
this o.rder may be in any respect reversed. 

Furthermore, the phrase "at any time" as used in section 5542-9a cannot in 
the nature of things be given its broadest meaning. There must be a time when 
it is too late to equalize as among individual tracts; to hold otherwise would 
lead to endless confusion. It is certain, for instance, that after ,the board of 
revision has acted, and after the tax duplicate of the county has been made 
up and taxes are being coHected it is too late to equalize among individnal par
cels. This, however, is not in my judgment what may be termed the locus 
penitentiae of the tax commission. Due deference to the scheme of taxation em
bodied in all of the related sections leads me to the conclusion that the power 
of the tax commission to order a re-equalization is lost when the next succeed
ing step contemplated by the general scheme has been taken; that is, when the 
tax commission itself has exercised the function of equalization as among tax
ing districts or parts thereof. In other words, so long as the tax commission 
has not returned to the county auditor its certificate of the rate per cent. to be 
added to or deducted from the valuations within a given taxing district it may 
o-rder the board of equalization to reconvene as such anrl may direct the county 
auditor upon the completion of the work of the reconvened board to make an 
abstract of its finding and transmit to the tax commission for proper action 
thereon. This statement, however, must be taken in connection with my state
ments with respect to your second question. That is to say, if, acting under 
section 5542-9a, the tax commission finds that a county board of equa,Jization has 
made errors or omissions, other than errors of judgment, and has left its work 
unfinished, so that the fact that its work is not finished appears of record, then 
of course the errors of the board of equalization would have been carried into 
the auditor's abstract to the tax commission and would have constituted errors 
in it, so that all of the work of the tax commission respecting such an abstract 
could be reconsidered and done over again after the correction of such err.ors. 
'I'herefore, if the tax commission finds that the work of a board of equalization 
is imperfect on grounds other than those affecting its fundamental judgment 
respecting valuations, it may reconsider its action, with respect to that taxing 
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district. which may have theretofore been taken un<lPr section 1117 of the aet of 
:\Jay 111, 1 !Jl II, reconvene the hoard of equalization for eqnalizing purpociPS ann 
1lire1·t the eounty auditor to transmit to the l'Ommission a correctPd ahstract, 
so that the commission may again exereise its func·tions under said section 107 
with rPspel't to the real property of that and other taxing- districts. 

If, however, the fa1·t that the work of the board of equalization was in a 
Hense unfinh;hed doe::; not appear of record, or if the criticism or complaint re
Hpeet ing its work is directPd at its judgment in the matter of val nations then, in 
my opinion, the tax commission has no power to order the hoard to reconvene 
aftet· the commission itself has certified the rate per cent. to he added to or de
ducted from the valuations within the taxing district in question. 

In either event, the work of reconvening a hoard of equalization cannot fol
lo!l' the work of the tax commission under section 107 of the act of :\lay 10, HllO; 
it must at all events precerlP the exercise of the power of the commiss:on. 

I have referred to sections SO and 81 of the act of :\lay 10, 1910, as indicating 
the pr011er remedy. In case the action of the tax commission is invoked with 
respect to the c'orrection of fundamental enors either IJefore or after it has 
aeted under section 107. Under section 80, as above quoted, the tax commission 
has powet· to receive complaints and examine into cases of violation of the law 
or unfair assessment, but it is to he noted that no power is conferred in that sec
tion to proceed in any manner to correct such errors or improper determination 
of local officers. Section 81 permits the tax commission to order a reasse"sment 
of the real or personal property in a taxing district. By parity of the reasoning
above adopted I do not believe this order can issue after the tax commission 
has acted under section 107, if indeecl it can be exercised after the local board 
of equalization has acted. 

The power of the tax commission, however, to raise or lower the assessed 
value of any real or persona] property after notice and hearing under section 
81 seems to be plenary; this power may be exereised at any time when it would 
seem most proper to exercise it after the entire machinery above described has 
been carried out. As a matter of practice, if not as a matter of law, I would 
deem it most proper for this power of the tax commission to be exercised by 
way of appeal to local hoards of revision. 

Ta summarize, my conclusions as to your third question are: The tax 
commission, after having certified its action as to a taxing district, under sec
tion 108 of the act of l\lay 10, 1910, may not order a local hoard of equalization 
to reconvene as such unless for the purpose of correcting- clerical error'l, and 
other errors manifest on the face of the record or tax list; and then. in order 
to carry out the scheme of taxation the tax commission must reconsider it'S 
actions as to the county within which such taxing district is located, and again 
exercise its function under se,.tion 107 with respect to the correcterl ah,.,tract 
showing the conclusions of surh local board whPn so rel'onvened. 

Very truly yours, 
TnrOTHY S. HOGAX, 

Attorney General. 
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A 258. 

:\iESSENGID,R CO:\IPANIES-DELIYERY AND ERRAND BUSINESS. 

An association of indivirluals cngagecL in the special delivery bu~;iness. 

han(lling parcels and packages from stores aua factoriPs, furnishing guides to 
strangers, delivering letters ana packages. etc .. is a ··messenger company·· withi11 
the meaning of section 46 of the act of May 10, 1910. 

Coi.l'~IBGH. OHio. :\'lay 24, 1911. 

The Tax Commission of Ohio. GolumlHts, Ohio. 
G~::\"l'L~:~n:x :-I beg to acknowledge receipt of your letter of May 12th, sub

mitting for my opinion thereon the following question: 

"Is an association of individuals engaged in the special delivery 
btrsiness-handling parcels and packages from stores and factories, fur
nishing guides to strangers, delivering letters and pacl,ages, and errands 
in connection with rent of automobiles. taxicabs and livery vehicles
'a messenger· com1mny-· within the meaning of section 46 of the act of 
May 10, 1910?" 

In my opinion if a part of the business of the association of individuals 
which yon mention is the furnishing of persons for the purpose of carrying 
messages and running errands the association is a public utility within the 
meaning of said section 46. The pertinent provisions of that secti~n are as 
follows: 

"Any person or persons, firm or firms, joint stock association or 
corporation wherever organized or incorporated * * * when en
gaged in the business of supp!lying messengers or of signaling or calling 
by electrical apparatus, or in a similar manner, for any purpose, is a 
messenger or signal company." 

There can be no doubt that the word "or" in the foregoing provision is dis
junctively used. That is to say, if a person or corporation is engaged only in 
the business of supplying messengers it is nevertheless a messenger or signal 
company; it is not necessary that it should also be engaged in the business of 
signaling or calling by electrical apparatus or in a similar manner. The word 
"messenger" has a very definite meaning. Arl lexicographers define it as re
ferring to one who carries messages and runs errands. 

For all of the foregoing reasons I am of the opinion that the as:;;oriation 
described by you is a messenger or signal company within the meaning of said 
section 46. I am aware that such a company cannot well be said to have a 
"plant" to be valued under the "unit rule" as required by section 72 to section 
79, inclusive, of the act of :\1ay 10, 1910 .. This difficulty, however, is inherent 
in the statute. The intent of the statute to classify such messenger companies 
as public utilities is clear. 

Yours very truly, 
TnlOTHY S. HoGAX, 

Attorney General. 



.\XXL'.\I, REPORT OF THE .\TTORXEY GEXER.\I,. 645 

c 258. 

TAXES AND TAXATION-BA:\"KS A."D BANKING-SOCIETY FOH SAVINGS 
OF CLEVELAND-ANNUAL REPORTS TO CQ:\1:\IISSION AND FI<Jf.:-HE
TURNS TO ASSESSOR. 

The r·onstitutions of OhirJ anrl till' Unitr'rl Ntates ouard thoroughly against the 
llangf'r of f'Xemptin{l from taJ·ation any particular class of corporation and the 
fundamental principles of lau: a1·e agai11st such e.r,•mptions. 

The act of 101 0. L. 299-421 in accorrlancP u:ith this principle clearly mani· 
tests the intention to tax an corporations in the generrtl sC'heme of taxatiou pro
vided for thf'rl'in and partic11larly l1y the e:cprcss pmvision of SI'C'tion 82. 

By reason of these premises, the statutes must, if J!Ossi/lle. be construed to 
assess a tax against the Society tor Savings of Cleoeland and such authorization 
is to be found in section 90 of the aforesaid ad unckr which that corporation 
should be compelled to report annually to the tax commission and must pay the 
fee of ten llollars the1·ein prescribed, IH•ing taxerl thereby as a mutual corpora· 
tion organized tor profit but having a capital stocl;;. though it is a mutual cor
poration in theory rather than snch in the strict sense of the tcorrl. 

In view of the directory provision of article X.lll. section 3 and article XIV. 
section 4 of the constitution providing for the taxation of all pror1erty ClllJ!loyf'rl 
in banking and all property of corporations. anrl in view of sections 5325, 5326, 
General Code. which sz!eci{ically mentions societies tor savings, the Society for 
Savings of Clevelancl must make returns to tne assessor. 

COL1I~I Bl'H, Olllo. l\Iay 24, 1911. 

'l'he 'l'ax Commission of Uhio, Columbus, Ollio. 
G~-::-:Tu;~a;x :-I beg to acknowlerlge receipt of your letter of :\lay ·12th. re· 

questing my opinion upon the following questions: 

" ( 1) Is the Society for Savings. in the city of Cleveland, a cor· 
poration organized under the .Jaws of this state for profit. and :.u; such 
required to make annual rE'ports to tlw tax commission and pay fee upon 
the amount of its snhscribed or issued and outstanrling capital stocl\, as 
provided in sections 82, 83 and 84 of the act of May 10, 1910 (101 0. L. 
399)? If so, what should be the amount of its fee? 

"This company was chartered hy a special af't of the general as· 
sembly passed April 4, 1849 (47 0. L. 279). The act was amended J<'eb· 
ruary 15. 1877 (74 0. L. 26). (Sections 9814 and 9815, General Code.) 

"(2) Is the Society for Savings of Cleveland such a bank or bank· 
ing association nnrler the laws of this state as should make report to 
the county auditor, and be assessed hy him under the provisions of ser· 
tions 5407·5414 of the General Code?'' 

The act of the general assembly, 47 0. L. 27f.l, is in part as follows: 

"Au act to incorporate the Society for Savings of the city of Cleve· 
land. 

'Section 1. Be it enacted hy the general assembly of the state of 
Ohio, That Henry \V. Clarl\, Louis HenrlE't"Ron " " " anrl Samuel H. 
l\lattern be anrl they arc hereby inconJOraterl into a soeiE'ty by the name, 
style and title of the Society for Savings, in the rity of Cleveland, and 
they, and such others as shall be duly eleC'ted members of the said so-
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ciety * * " shall be and remain a botly politic anfl corporate by the 
same name, style and title for thirty years. 

"Section 2. That the said society shal! be capable of receiving from 
any person or persons * " * any deposit or deposits of money, and 
to use and improve the same, for the purpose!', and according to the di
rections herein * * * provided. 

"Section 3. That all deposits of money received hy said society, 
shall be used and improved to the best advantage, and in a manner not 
inconsistent with the laws of this state. And the income or profits 
thereof sh<J,II be applied and divided among the persons maldng the de
posits, their executors or administrators, in just proportion, with such 
reasonable dedtiction as may be clwrgeable thereon and the principal of 
such deposits may be withdrawn at such time and in such manner as 
the said society shall direct and appoint. 

"Section 4. That the said society shall * * * have power to 
elect by ballot any other person or persons as members of said society. 

"Section 5. That the said society may have a common seal * * * 
and that ail! deecls, conveyanPes and grants. covenants and agreements. 
made by their treasurer, or any other person, by their authority and 
direction * * '' shall be good and valid; and the said society shall 
* * * have power to sue, and may be sued, and may defend * * * 
by the name, style and title aforesaid. 

"Section 6. That the said society shall hereafter meet in the city 
of Cleveland, sometime in the month of June, annually; * * * and 
all officers * * " shall be under oath to the faithful performance of 
the duties of their offices respectivelly. 

"Section 7. That the said society hereby are, and forever shall be. 
vested with the power of making by-laws; '' * * provided the same 
are not repugnant to the laws of this state. 

"Section 8. That the said society be, and hereby is authorized to 
hold real estate in the city of Cleveland, other than that which may be 
conveyed to said society for security, or in payment of debts, not ex
ceeding in value ten thousand dollars. 

* * * * ¢ * * * * * 
"Section 10. That this act or any part thereof may he altered or 

repealed at the pleasure of the general assembly of this state." 

I think it is elementary that the above quoted provisions, when enacted and 
assented to by the persons therein named by appropriate action thereunder, con
stituted such persons at the time and for al'l purposes a corporation of thP class 
sometimes referred to as "a close corporation," without capital stock or stock
holders, for the period of thirty years. 

Shnrtly prior to the time when the foregoing charter would otherwise have 
expired. and after the adoption of the present constitution. to-wit: on Fehrnary 
15, 1877, the general assembly enacted the following law: 

"An act to extend the charter of societies for savings. 
"Section 1. Be it enacted by the general assembly of the state of 

Ohio, That 'societies for savings' "' "' " now doing business, whose 
charters are subject to alteration or repeal may continue their business 
under their respePtive charters after the expiration thereof, suhject, 
however, to the repeal of any such c-harter, and to such amendments. 
alterations, nrles and regulations as may be prescribed * * * by any 
laws of the state. 
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"Section 2. That before any dividend or intere~t on deposits S1tall 
IJe paid it shall be the duty of sueh societies tc have a surplus fund 
equal to not less than five pl'r centum of the whole amount of deposits; 
and :t is made the duty of such societies to gradually increa.;;e s:tc-h ~ur
plus fund to an amount equal to ten per centum of the amount ot de
posits. (74 0. L. 26.)" 
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Prior to the pJ.ssage of thi:;; act, to-wit: :\larch 31, 18fi6, the general assembly 
enacted a law authorizing sodeties tor savings ''duly ineorporated IJy the gen
eral assemlJiy of this state, and now doing IJusiness under their respective acts 
of incorporation" to invu;t in land for the puq1ose oi' their own IJusiness, such 
sum as the trustees might deem necessary, not to exceed fivl' per cent. cf the 
amount of the deposits held IJy su'cb soPiety for savings. and to rent such rmrt 
of tho building so erected as shall not he needed for their own use. ( 63 0. L. 
62.) 

So far as I am able to ascertain. no other amendment or alteration of the 
original charter cf the Sof'iety for Savings of Cleveland has ever been passed 
by the general assembly. The act of 1866 became section 3813, Revised Stat
utes, and section 9812, General Code; the act of 1877 became sections 3814-15 
and 3814-16, Revised Statutes, sePtions 9815 and 9814 of the General Code. 

I assume from your letter that the Society for Savings of Cleveland has 
never adopted the general corporation act of the state, but has continued to 
exercise the corporate powers conferred upon it IJy its origina-l act of incorpora
tion as made perpetual and as amended in certain particulars by the suhsequent 
a~ts of the general assembly above quoted and referred to. 

Analysis of the charter of the Society for Savings, as amended, establishes 
the following facts pertinent to the discussion of the first question presented 
by you: 

1. The society is a corporation. 
2. 'l'he corporation has no capital stof'lc divided into shares; no author· 

i~ecl capital which, without legislative authority, it may not exceed; and ob
viously, no attribute which could lJe descrihed as .. subscribed or issued and out· 
Etanding capital stoclc" 

:1. The corporation is organi~ed for profit. \\'bile this fact is net explidtly 
stated in the charter, the power to withho'ld from the depositors a reasonable 
proportion necessarily implies the power in the memhers of the corporation to 
derive profits therefrom. 

The following provisions of _the act of :\lay 10, 1910, 101 0. L. 299-421, et seq., 
must be applied to the facts as above outlined: 

"Section 82. Each corporation organized under the laws of this 
state. for prcfit, shall make a report 0 0 0 to the commission, an-
nually, during the month of :\lay, 

"SeP.tion 83. Such report shall contain: 0 " 0 

"5. The amount of authorized capital stock and the par value of 
each share. 

"G. The amount of capital stock subscribed, the amount of capital 
stock issued and outstanding, and the amount of Papital stock paid 
up. .. 

"Seeticn 84. L'pon the filing of the report 11rovidetl in sections 82 
anti s:l of this act, the PommisHion '' " 0 Hhall report to the auditor 
of state, who shall rharge anti certify to tlw trea!-lnrPr of state for col
ledion * * 0 from such corporation, a fee of three-twentieths of 
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one per cent. upon its subscribed or issued and outstanding capital 
stock, which fee shall not be less than ten dollars in any case. 

"Section 88. Each corporation organized under the laws of this 
state, not for profit, and having no capital stock, shall make a report in 
writing to the commission, annually, during the month of November. ,. .. ,. 

"Section 90. Upon the filing of such report, as provided in the 
last two preceding sections, the commission shall report to the audito'r 
of state * * * who shall charge and certify to the treasurer of 
state * * * for collection, * * * a fee of ten dollars from each 
corporation, organized as a mutual insurance corporation, not having 
a capital stock, or any other mutual corporation not organized strictly 
for benev,olent or charitable purposes, and having no capit!l!l stock. 

* * * 
"Section 91. Upon the filing of the report, provided for in sectionR 

eighty-eight and eighty-nine of this act, the commission shall report to 
the auditor of state * * * who shall charge and certify to the treas
urer of state * * * for collection * * * one dollar from each 
corporation formed for religious, benevolent or literary purposes, or of 
such corporations as are not organized tor profit. have no capital stocl,, 
and are not mutual in their character. * * *" 

Analysis of these statutes establishes the following principles: 
1. The intent is manifest to impose a franchise tax upon all corporate 

franchises existing by virtue of the laws of Ohio. (Southern Gum Company 
vs. Laylin, 56 0. S. 578.) 

It cannot be presumed that the general assembly intended to, exempt from 
this franchise tax any single corporation or class of corporations. Aside from 
the constitutional dangers surrounding such exemption, and the presence of 
which would undoubtedly lead a court to construe the law in its doubtful pro
visions so as to avoid such dangers, there is in the law itself c:lear evidence of 
lack of any intention to exempt any, save certain kinds of corporations. Thus 
section 101 of the act of May 10, 1910, provides that: 

"Electric light, gas, natural gas, waterworks, pipe line, street rail
road, suburban or interurban railroad, steam railroad, messenger, union 
depot, express, freight line, sleeping car, telegraph, telephone and other 
public utilities required by law to file annual reports with the commis
sion, and insurance, fraternal! beneficial, building and loan, bond inveRt
ment and other corporations required by law to file annual reports with 
the superintendent of insurance shall not be subject to the provisions of 
sections eighty-two to ninety-two inclusive of this act." 

The scheme of franchise and excise taxation, thus disclosed, effectually 
negatives any intent to exempt any class of corporations or any particular cor
porations from the payment of one or the other of the special taxes therein pro
vided for. All these considerations are in addition to the fundamental prin
ciple that the presumption is against exemptions from taxation. 

2. Three classes of corporations subject to the franchise tax are defined in 
the related sections as fotlows: (a) corporations for profit having a capital 
stock; (b) corporations for profit having no capital stock, (2) corporations not 
for profit. 

This classification is not apparent at first glance, but it becomes manifest 
upon close study of the related sections. Standing alone, section 82, above 
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quoted, seems not to recognize any class of corporations for profit, and by itself 
seems to require all such corporations to report in the month of ::\lay; how
ever, the report that is required from the corporations defined in section ::,2 
must set forth the amount of the authorized capital stock, the par value of 
each share, the amount of the capital stock subscribed, the amount of the capital 
stock issued and outstanding, and the amount of the capital stock paid Ull, all 
of which is manifestly impossible in the case of a eorporation having no capit'll 
stock. 

It is here to be noted also that the phrase "capital stock" as used through
out this portion of the act of ::\lay 10, 1910, has a teehnical meaning. It does 
not refer to the sum total of the assets of the corporation but to several dif· 
ferent things capable of exact definition; thus, the authorized capital stock of 
a corporation is the total par value of shares of stocl' whic-h it may have; the 
subscribed capital stock is the total par Yalue of all the shares subscribed for; 
and the issued and outstanding capital stock is the total par Yalue of all the 
shares issued and outstanding in the names of the sharehdlders. 

Close analysis of seetions 88 and 90 as above quoted strengthens the ('011-

clusion already reached, as to tho limited meaning of th,e phrase "E>ach cor
poration organized under the laws of this state, for profit" as used in section 
82. It will at once appear that the nrimary question of construction which is 
presented by all the related sections is embodied in the first sentence of section 
88. This section provid!:'s that "Each corporation * " * not for profit, and 
having no capital stock" shall report in the month of November. This phrase 
incapable of two meanings, as follows: 

(a) Each corpo:ration which is not f(,r profit. and has no capital stock shall 
report in November. That is to say, the corporations which are relJllired to re
port in November are those. and only thoRo, having the characteristics of lJcing 
organized not for profit. and of having no capital stoc!,. 

(b) Each co,rporation organir.E'd not for profit, and eaeh corporation which 
has no capital stock, shall report in the month of November. That is to say, 
this interpretation of the SPPtion malH~s it refer to ;tnd (lefinc two classes of 
corporations. 

I am satisfied that the second of the two interpretations of section S8 sug
gested is the correct one, for the following reasons: In thE' first place, I have 
already pointed out that section 82 and sncrpeding S'lPtions of the act of ::\iay 
10, 1910, while in terms applicable to all corporations for profit, eannot in prac
tice be applied to .corporations for profit having no capital ·stock. 

In the second p•luce section 90, above quoted, provides for the Polledion of 
a fee of ten dollars from certain corporations therein referred to as being em
braced within the definition of section 88, and which, nevertheless, are corpora
tions organized for profit. Thus, mutual insnrunce eompanics are in a certain 
sense corporations for profit. Section 90 must be read in connection with ser
tion 88, and it lJecomes clear upon such joint reading of those two sections that 
section 88 and succeeding sections include within their scope such corporations 
for profit as have no capital stock. 

Further analyzing the relat<>d sections it appean; that sertion 90 is the only 
section of the entire act of :\lay 10, 1910, under and !Jy virtue of whirh, cor· 
porations organized for profit. and havin;::- no capital stock. can lJe taxed. Ser~

tion 91 authorizes the collection of a tax of onE> rlollar frcm corporatiom; organ
ized for religious, benE>volcnt or literary tJUr]wses, thus ~xrhtding- the purpose 
of profit; from "such corporations as arc not organized for profit, have ao 
capital stock and are not mutual in their eharar·ter," whieh phrase, bccaus~ of 



650 T..iX CO::IDili:i::iiOX OF OIIIO 

its peculiar grammatical construction, is clearly to be construed differently from 
the somewhat similar ·phrase employed in section 88; and from religious· and 
secret societies formed not for profit. 

That the above quoted phrase of section 91 is to be construeu, so 1 o speal,, 
cumulatively rather than disjunctively, seems to me to be clear, as above sug
gested, from its grammatical construction. That is to say, the second class or 
corporations liable for a tax of one dollar. are such corporations as posse~s 

wll three of the characteristics therein mentioned, namely: That of organiza
tion not for profit; that of absence of capital stock; and that of non-mutuality 
of character. 

Returning then to section 90, it becomes immediately apparent that aside 
from certain insurance companies the only class of corporations taxed under 
said section is "mutual corporations not organized strictly for benevolent or 
charitable purposes, and having no capital stock." 

Referring nocw again, to the peculiar characteristics of the Society for Sav
ings of Cleveland, it appears that this corporation must be taxed as a "mutual 
corporation not organized strictly for benevolent or charitable purposes. and 
having no capital stock," or else as "a corporation, not organized for profit, 
having no capital stock, and not mutual in its character." 

For reasons above suggesteu I am of the opinion that the intent of the law 
is, that corporations like the So'Ciety for Savings sbalJ be taxed as mutual cor
porations organized for profit, but not having a capital stock. To be sure, the 
plan of business defined in the charter of this company cannot be accurately 
described as "mutual." In a sense, it is mutual, for in theory at least. all the 
depositors of the company participate in the profits accruing on account of the 
investments of the funds created by the deposits; on the other hand, however, 
such profits do not belong exclusively to the depositors. but the members of the 
.corporation are given the right to withhold, presumably for their own use, and 
in addition to the surplus required to be maintained by the charter, such 
amounts as they may see fit as their own persona!! property. 

In spite of the fact that the Society for Savings is not <A. mutual corpora
tion in the strict sense of the word, I have been led to the conclusion that it 
must be taxed as such. The reasons which I have already indicated gupport 
this conclusion. It is not to he presumed that the legislatnre intended to 
exempt any single corporation or any class of corporations from taxation. Every 
suggestion of the actual intent which animated the general assembly in the 
enactment of this law tends to create the contrary presumption. The constitu
tions themselves. both that of the United States and that of the state of Ohio, 
tJrohibit arbitrary classification, even in matters of taxation, and laws will be 
constru.ed, if possible, so as to obviate all seeming conflict with the supreme 
law. 

Furthermore, in matters of taxation technical definitions are not to be 
strictly adhered to. lf the phrase "mutual corporations not organized for ]jenev
olent purposes and having no capital stock" actually had a definite and ascer
tained meaning the question would be more difficult. So far as I know, how
ever, the exact meaning of this phrase has never been judicially determined, if 
indeed it has any exact meaning. It was evidently inserted in the act for the 
purpose of reaching all classes of corporationf' organized for profit, and having 
no capital stock other than those specifically enumerated in section 90. To be 
sure. the phraseology is borrowed from section 176 of the General Code which 
defines the fees of the secretary of state for filing articles of incorporation; but 
I do not thin]{ it can he presumed, because of this fact, that the general assembly 
intended to confine the subjects of franchise taxation to corporations which 
have been organized since the adoption of the constitution of 1851. 
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For ali of the foregoing reasons, I nm of the opinion, with respect to your 
first question, that the Sof'iety for Savings of the city of Cleveland is a corpora
tion organized under the laws of this state for profit, and having no capital 
stock, and as such is required to make annual reports to the tax commission, 
but not by section 82 of the act of :\lay 10, 1910; it must report annually to the 
commission in the month of November under section 88 of said act. and must 
pay the fee of ten dollars prescribed by section 90 thereof. 

The following sections of the General Code are applicable to the solution of 
your second question: 

"Section 5404. The president, seeretary and principal accounting 
officer of a 0 0 '' joint stock company, except banldng or other cor
porations, whose taxation is specifically provided for 0 " * shall list 
for taxation * * * all the personal property thereof. * * *" 

This section has been amender! by the act of April 11, 1911, so as to read 
as follows: 

"Section 5404. The president of evrry incorporaterl com-
pany, except banking or other corporations· whose taxation is specifically 
provided for, shall list for taxation * * * alii of the personal prop
erty thereof * '' '' " 

There is a distinction between a "joint stock company" and an "incorporate,! 
comtmny," which is made manifest by the peculiar organization of tllc Society 
for SaYings. Thus, if section 5404 is to be considered at all in connection with 
your second question it is manifest that, in its original form it did not apply to 
the Society for Savings, while in its amended form it might apply to this cor
poration. 

"Section 5407. A comp:1.uy, association, or person, not incorporated 
under a law of this state or of the United States, for banking purposes, 
who keeps an office or other place of business, and engages in the busi
ness of lending money, receiving money on deposit, buying and selling 
bullion, bills of exchange, notes, bonds, stocks or other evidences of in
debtedness, with a view to profit, is a bank, or haulier, within the mean
ing of this chapter." 

It is manifest that the Society for Savings is not embraced within this 
definition because it is incorporated. 

"Section 5408. All the shares of the stockholders in an incorporated 
bank or banldng association * " " and all thfl shares of the stock
holders in an incorporated bank, * " * the capital stock of which is 
divided into shares held by the owners of su('h bank. and the capital 
employed, or the property representing it, in an incorporated bank the 
eapital stock of which is not divided into shares, '' " '' shall )Jc 
listed at the true value in money, and taxed only in the city, ward, or 
village where such bani' is located." 

Upon dose analysis it is apparPnt l think that this section does not apply 
to the Soc·iety for Savings_ Not having any shares of stork there is nothing 
whi<'h <'an he taxed as sul'h; being an inr·orporaterl eompany it is not "au in
<'erporated bank the eapital stocl{ of which is not divided into shares." I thin!' 
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it is manifest that the Society for Savings is not a bank within the meaning of 
the statutes above quoted. 

There seems to be little doubt that the Society for Savings is a bank in the 
ordinary sense of the word. 

In the case of Collett vs. Springfield Savings Society, 12 C. C. 131, affirmed 
without report, 56 0. S. 776, the question was as to the application of the then 
existing tax laws to the taxation of the Springfield Savings Society. This sys
tem was incorporated under the act of April 16, 1867. 64 0. L. 184. This was an 
act entitled "An act to incorporate savings societies." It was a general law 
under which a number of such societies were incorporated, different from the 
character of the Society for Savings, in that all depositors who might have on 
deposit ~in such society the sum of fifty doflars or upwards should be members 
of the society and entitled to vote; in other words, the corporation was not a 
close one like the J'lociety for Savings. Furthetmore, the trustees nf a savings 
society incorporated under the act involved in the Collett case were prohibited 
from receiving any emolument or pay for their services, and all deposits in the 
society were expressly required to be held for the use and benefit of the de
positors solely. All deposits were to be paid into the state treasnry and there 
held as a fund in trust fo•r the depositors. ·without quoting any of the specific 
provisions of. the act of 1867, suffice it to say. that the general effect thereof was 
to make a savings society incorporated thereunder a mere trustee or agent for 
its depositors, and this was the gist ·Of the decision in CoLlett vs. Savings Society, 
supra. 

It may be that the Society for Savings of Cleveland is, under its charter, 
in a qualified sense, a trustee for its depositors; but the trust is not absolute, 
and the trust or agency relation does not so clearly appear as in the case of 
savings societies incorporated under thl' act of 1867. Although thP. Society for 
Savings has been in existence for over sixty years, I am unable to fiJ.ld any re
ported decision defining the mutual rights, duties anrl obligations of the society 
on the one hand, and its depositors on the other. 

The Collett cas(), supra, which yau' cite in your letter, has, as above incli
cated, no direct bearing whatever upon the question at hand as it related to a 
class of corporations formed under a law quite dissimilar to that which con
stitutes the charter of the Society for Savings. It does have indirect bearing, 
however, for the f()i!lowing reasons: 

1. It is established by the decision in question that the moneys deposited 
in the savings society continued to be the property of the depositors, and that 
the relation of debtor and creditor did not exist as between the society and its 
depositors in this respect. Of course, a sharp distinction exists as between such 
societies and banks, and by virtue of this fact alone a society incorporated under 
the act of 1867 was not a bank, even in the ordinary sense of the word. 

2. The cont-roversy in this case was as to the method of making returns 
on a part of the savings ·society under the general laws of this state prior to 
the enactment of section 2759b, Revis~d Statutes. In order fully to understand 
the issues involved in the case, certain legislative history must be recited, and 
this legis!ative history is instructive with respect to the question at hand. 

Prior to April 19, 1904, the scheme and arrangement of the sections relating 
to the taxation of banks,' as such, was quite different from that now embodied 
in sections 5407 to 5415 inclusive. The sections then existing were sections 2758 
to 2769 inclusive, and they were divided into two suhdivisions. one enUtleci. 
"Unincorporated banks and hankers" and the other entitled "Incorporated 
banks." (See Bates' Annotated Statutes, 4th Edition, Vol. 1. pages lf;~2 to 1535 
inclusive.) Section 2758, Revised Statutes, was identical with section 5407, 
General Code; section 2759, Revised Statutes, prescribed a form of return to be 
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made by unincorporated banks and bankers, in ease the eapital stock of such 
bank was not divided into shares; section 2759a, RevisE·d Statutes, made further 
provision for the return to be made by such banks; and section 2i591J was a::. 
follows: 

·'The proVIsiOns of section 2759 shall apply to and govern savings 
bani's incorporated under the act ot April 16, 18G7." 

It. was this section which was construed. in Collett vs. Springfield Sav.ing;; 
Society. It seems to have been regarded as clear by the judge who rf'ndered 
the decision (Summers. J.), that prior to the enactment of section 2759b, on 
April 16, 1890, the Springfield Savings Society was not required by law to make 
returns to the county auditor as a bank. In fact. this society was in a situa
tion with respect to the bank tax laws similar to that in which the Society for 
Savings seems now to be, viz: It was not an unincorporated ban!,, nor was it 
an incorporated bank having shares of stock. It further appears from the re
port of the case, page 133, that the contention was made therein that the Spring
field Savings Society had always been an unincorporated bank within the mean
ing of the tax laws, !Jut, as I have heretofore stated, this contention was not 
upheld. It was held that, prior to the enactment .of section 275!lb, the Spring
field Savings Society was not a bank at all, and that it never would have been 
required to make returns to the county auditor as a bank but for the enactment 
o.f that statute. 

It further appears from the decision of the court that, prior to the enar.t
ment of section 275!lb, the society had returned and paid taxes upon its furni
ture, real estate surplus and undivided profits, less that part of the same in
vested in non-taxable securities, leaving to the depositors the duty of returning 
and paying taxes upon their deposits. This manner of returning and pay
ing taxes o'll the part of the depositors was by inference at least approved 
by the court. 

By ·the act of April 19, 1904, 97 0. L. 279. heretofore referred to, the oresent 
scheme of taxation for banks was adopted. This act repealed sections ~759 and 
2759a, Revised Statutes, but left section 2759b unrepealed. However, it was cor
rectly assumed, I think, by the codifying commission of 1!HO, that this section 
was repealed by implication, inasmuch as it was dependent upon section 2759, 
Revised Statutes, and that section having been repealed, could have no meaning 
whatever. It appears, therefore, that under the present law the Springfield Sav
ings Society ·would be required to make returns to the assessors and to the 
county auditor just as it did prior to the enactment of section 2759b. 

I think it is apparent from all the foregoing that section 2759b, the section 
construed in Collett vs. Springfield Savings Society, does not in any way refer 
to or affect the Society for Savings of Cleveland. As heretofore pointed out, hOw
ever, that decision is useful in connection with the present question, in that, it 
shows clearly the failure of the statutory definition of "banks" and "unincor
porated banks," used in the tax Jaws of this state, to exha1.1St the membership 
of the class of institutions commonly and popularly !mown as "banl{s." 

·whether or not then, the Society for Savings of Cleveland is a bank, and the 
creditor of its depositors, rather than their trustee as was the Springfield SaY
ings Society, I cannot do otherwise than conclude that section 5407 and l'fllcceed
ing sections of the General Code do not provide a method of taxation applicable 
to it and that it is not required to make returns to the county auditor under 
said section . 

.I have, I think, correctly assumed that section fi407, et seq., do not apply to 
the Society for Savings. The next statute to which one would naturally turn is 
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section 5404, et seq., providing for the returns of corporations generally. I have 
already pointed out that original section 5404 was equally inapplicable to the 
Society for Savings, in that, it failed to exhaust the kinds or e:.Jasses of cor: 
porations, just as section 5407. et seq., fail to exhaust the possibilities with 
respect to banks; that is to say, original section 5404 applied orily to joint stock 
companies, and the Society for Savings is not such a company. Now, however, 
the section under consideration, as amended in 1911, does apply to all corpora
tions, the taxation of which is not otherwise specifically provided for, and the 
conclusion would seem to follow that since the amendment in question the 
Society for Savings will be obliged to mal{e its returns to the county auditor 
under said section. 

I assume, however, that the question might relate to the application lif 
original section 5405. If that would be the case, then, in my opinion, the per
sonal property of the Society for Savings should, prior to the amendment. of 
section 5404, have been returned to the assessors like the personal property of 
a private individual. 

Clearly, the mere fact that neither the act providing for the taxation of 
banks nor that providing for the returns of corporations was applicable to the 
Society for Savings could not exempt such society from taxation. As already 
.indicated the presumption is against such a conclusion. In addition to this 
principle, the provisions of the constitution expressly prohibit such exemption. 

"Article XXI, section 3. The general asseml:Yly shali provide by law 
for taxing the notes and bills discounted or -purchased, moneys loaned, 
and all other property, effects or dues of every description (without de
duction) of all banks, now existing, or hereafter created, and of all 
bankers, so that all property employed in l.Janking shall always bear a 
burden of taxation, equal to that imposed on the p•roperty of indi
viduals. · 

"ArtiQle XIV, section 4. The property of corporations, now exist
ing or hereafter created, shall forever be subject to taxation, the same 
as the property of individuals." 

So that, whether or not the Society for Savings be, in the tecl}nical sense, 
a bank, it could not constitutionally be exempted from taxation by virtue of 
one or the other of the foregoing sections. It is true that neither one of these 
sections is self-executing, and that in a practical sense they are directory. In 
a given case, however, when it is doubtful as to whether or not a certain cor
poration or a certain bank or class of such corporations or banks is subject to 
taxation under an ambiguous statute, I have no doubt that those two sf!ctions 
ought to be relied upon in addition to the presumption theretofore referred to 
so as to resolve all doubt in favor of the taxing power and against the exemp
tion. 

But the question is not even doubtful. The general assembly has expressly 
provided for the taxation of the Society for Savings. Section 5325, General 
Code, formerly part of section 2730, Revised Statutes, being a definitive taxa
tion section, provides as follows: 

'"I'he term 'money' or 'monies' as so used (in this title) includes 
any surplus or undivided profits held by societies for savings, or banks 
having no capital stock, gold and silver coin, bank notes of solvent 
banks, in actual possession, and every deposit which the person owning, 
holding in trust, or having the beneficial interest therein, is entitled to 
withdraw in money or demand." 
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SPt·tion ii:l2:i, General CoclP, provi<le~ that: 

"The term 'personal property' m; so used, itH'Iudes fin;t. E'Yery 
tangihle thing being the subject of ownership, whPther animate or in
animate, othe1· than money, and not forming part of a parc-l! of real 
JlrO[Ierty, as hereinbefore defined; ~ec·on<l. the caiJital stocli, undivided 
profits, and all other means not forming part of the capital stock of 
every company. whether incorvorated or uninc-orporated, and E'\'CI'Y 

share, portion or intert>st in such sto!'lis, profits or nwans, by whatsoever 
name designated " " o ·· 

St>ction !'i327 provides that: 

''The term 'credits' as so used, means the Pxcess of the sum of all 
legal claims and demands, whether for money or other valuahle thing 

* * including deposits in banlis or with persons in or om of the 
state other than such as are hdll to 1!1' money '' * " .over and above 
the sum of legal bona fitle debts owing by such personR." 

!);),) 

It will be noted that section ii32G expressly mentions "societies for s.wings." 
know of no other such society in this state than that located in Cleveland, to 

which your question relates, and I am clearly of the opinion that whether or 
not there be any other sueh society the society in question is covered by this 
section. 

Section 5320, General Code, provides that: 

"The word 'person' as used in this title, includes firms, companies, 
asPociations and corporations. '' ~ *" 

It is clear, therefore, that in the various sections of chapter 3 of the title 
t·elating to taxation, heing section 53G8, et seq., of the General Code, wherevpr 
the word "person" is used it may be read •·corporation" if there be corporationc; 
in the state the taxation of which is not specifically provided for in chapter 4. 

But even this conclusion is left to inference. Section 5370 of the General 
Code expressly provides that "all surphts or undivided profits held by ~ocieties 
for savings, or bank having no capital stock (shall be listed) by the president 
or Jlrincipal accounting officer,'' therefore, the general assembly, under original 
section 5405 expressly recognized societies for savings as a C'la.ss of bJ.nking in
stitutions which should make returns to the assessors. 

Prior then, to the amendment of section 5404, General Code, lly virtue of 
the Ftatutes above quoted, it was the duty of the Society for Savings, a'l a cor
porate entity, to return to the assessors for taxation its furniture and other 
movable property, its credits, and its surplus or undivided profits. Also, by 
virtue of section 5326, General Code, and not necessarily (as J have already 
stated) by virtue of the decision in the case of Collett vs. Springfield Savings 
Society, it was the duty of each depositor in the Society for Savings to return 
as money the amounts of his deposits in such institution, to thP assessor. Also, 
by virtue of section 5325 it was the duty of the members or trustees of the 
Society for Savings, as individuals to return to the assPssor his several inter
ests as a member of said corporation at its true value in money, not a'l an in
vestment in a "joint stock company" but rather as "a share or interest" in the 
means and profits of an incorporated company the capital stocl' of which is not 
<lh·itled into shares." 

A more difficult question is presented under section 5404, General Code, as 
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amended in 1911. heretofore stated that it would seem· that, because of the 
more general language of the amended section, the Society for Savings, being 
a "corporation the taxation of which is not specifically provided for," should 
now make its returns under said section. This conclusion, however, doeoS not. 
necessarily follow. The abo\·e quoted provisions of sections 5370, 5326, 5327 
remain in the law unrepealed. It would seem that these sections do st1ll 
specifically provide for the taxation of the Society for Sav-ings. If that is the 
case, then, of course there is no conflict hetwPen amended section 5404 and the 
sections last above mentioned, and the corporations known as societies for sav
ings wc:uld simply he regarded as one of the classes of corporations excluded 
from the amendment of section 5404, by the language "except * * '' other 
corporations, whose taxation is specifically provided for." 

But even if there be a conflict between amended section 5404 and those 
previously enacted and still retained sections S!JecificaliJy relating to the taxa
tion of the Society for Savings, yet, there would be· in such case n~ implierl 
repeal of the earlier section. lt is too well settled to require citation of authori
ties that the later enactment of a general st<ttute, repugnant to an existing par
ticular statute will not be construed as an implied repeal of such particular 
p;·ovisions. but the latter wi'll be regarded as exceptions to the general rule of 
the former. 

Upon the whole, then, I am of the opinion that even aft€r the amendment 
of section 5404, ·above quoted, a society for savings should make returns to the 
assessor in the manner and form above described. 

A 263. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-EXEMPTIONS-CONS'I'ITlJTIONAL PROVISIONS 
-NATURAL PEIRSONS-TRUSTEES, GUARDIANS, PERSONAL REPRE
SENTATIVES, ETC. 

'l'he term "incliviclual · as use!l in article XII, section 3, of the constitution .• 
comprls the construction that section 5860, General CrALe, exempting front taxa
tion the first one hunclrecl clollars of personal property, applies only to natural 
]Jersons ancl not to corporations. 

Parties 01cning property in common. are each entitlecl to a deduction of one 
hundre(~ clollars fr·orn the -z;alues of their respective interests. 

Trustees. guardians, testarnentm·y trustees. etc., who actually act as legai 
rrpresentatives ot others tor the purpose of paying their· taxes. may deduct in 
their behalf the one hundrecl dollars exemption. Executors and administrator-s 
reprrsent estates of cleceased persons, ho1cever, and may not deduct the exemption 
in behalf of the estate or of separate heirs or legatees. 

CoLu~mus, OHIO. June 2, 1911. 

Thr Tax Commission of Ohio, Columbus, Ohio. 

GEXTLE~lEX:-I beg to acknowledge receipt of your letter of ::\fay 20th, re
questing my opinion upon the following questions: 

" ( 1) Four brothers and sisters', owning real estate in common, also 
own in common the stock, farm implements, grain, feed, etc., on the 
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farm. Are they each entitled to au exemption of $100 or are they en· 
titled to an exemption of $100 for all, or to any exemption on account 
of this ccmmon property? 

" ( 2) Is a trustee of an estate entitled to an exemption of $100 
from the personal property held as such trustee? 

"(3) Is an administrator or an executor of an estate entitled to 
an exemption of $100 from the personal property which he lists as such 
administrator or executor? 

" ( 4) Is a guardian entitled to an exemption of $100 from his ward's 
Jlersonal property which he lists as such guardian? 

"(5) Is an incorporated company or a bank entitled to an exemp· 
tion of $100?" 

The constitution. article XII, section 3, provides in part as follows: 

"Laws shall be passed taxing hy a uniform rule all money~. eredits, 
investments in bonds, stocks, joint stock companies or otherwise; and 
also all real! and personal property according to its true value in money 
* '' * but * '' * personal property to an amount not exceeding in 
value $200, for each individual may by general laws be exempted from 
taxation. All such laws shall be subject to alteration or repeal; and 
the value of all property so exempted shall from time to time be ascer
tained and returned as may be directed by law." 
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This constitutional provision, manifestly not self-executing, constitutf's the 
authority for the enactment of section 3732, Revised Statutes (section 53GO, Gen· 
era! Code), which is a follows: 

"A resident of this state may deduct a sum not exceeding $100 to 
be exempted from taxation from the aggregate listed values of his tax· 
able personal property of any kind, except dogs, of which he is the 
actual owner." 

The following general observations in connection with tbe foregoing con· 
stitutionrul and statutory provisions may be appropriately made. 

In the first place the word ''individual" as used in the constitutional pro
vision is, it seems to me, not accidental. By an examination of related pro· 
visions of the constitution it will at once appear that thP meaning of this term 
is technical rather than general and docs not include corporations or artificial 
persons of any ldnd. Thus section 3 of article XII provides that the "general 
assembly shall provide, by law, for taxing " '' all property " " * of 
all banks * "' * so that all property employed in banldng, shaH always bear 
a burden of taxation, equal to that imposed on the property of individuals." 

As the term "individual" is used in this section it is quite apparent that its 
meaning does not include corporations. Again, article XIII, section 4, provides 
that "property of corporations 0 " " shall forever be subject to ta.xation the 
same as property of individuals." 

Here again the intention is manifested to observe the distinction between 
individuals and artificial persons. 

For these reasons, therefore, I am of the opinion that the authority of the 
general assembly to provide by Jaw for a uniform expmption from taxation of 
not more than $200 is limited to the personal property of private natural persons. 
The statutory provision must, of course, be construeo in the light of the con
stitutional provision. The general assembly's authority tQ pass any exemption 

42-A. n. 
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law· is measured by section 2 of article XII. Therefore, the phrase "resident 
of this state" as used in section 5360, General Code, must be held and deemed to 
mean "a natural person, resident of this state." 
. The foregoing comments of themselves answer your fifth question in the 
negative. See also Bank vs. Hines, 3 0. S. 1. 

The peculiar language of section 5360, General Code, and especially the last 
phrase thereof, "of which he is the actual owner" would seem to indicate that 
only persons required to list the property of which they are aetna~ owners may 
claim the exemption. This conclusion would seem to be supported by the gen
eral principle applicable to the exemption laws, which is that: 

"A~ taxation is the rule, and exemption the exception, the intention 
to make an exemption ought to be expressed in clear and unambiguous 
terms; It cannot be taken to have been intended when the language of 
the statute on which it depends is doubtful or uncertain; and the burden 
of establishing it is upon him who claims it." 

Cooley on Taxation, Vol. 1, page 356. 

On the ·other hand, however, weight must be attached to the manifest ob
ject and purpose of such an exemption as this. 

"The exemptions * * * to the limited personal! property which 
very poor persons may be possessed of, are to be looked upon rather 
as in the nature of limitations of the general rule, than as exceptions 
from it; the taxation being only of all that is possessed over and beyond 
only has been left out as absolutely needful to the owner's support." 

Cooley on Taxation, Vol. 1, 262. 

"Some of the customary exemptions are in themselves so reasonable 
that they readily receive universal assent as proper and politic. Such 
are exemptions of household furniture. tools of trade, etc., to a moderate 
amount, and of the personal property of those who by reason of age, 
infirmity or poverty are unable to contribute to the public burdens." 

Cooley on Taxation, Vol. 1., page 346. 

"The language of the constitution is comprehensive and explicit in 
the requirement, that all property of every description, excepting only 
that which falls within the specified exemptions, should be taxed. T'he 
only exception or exemption allowed in favor of individuals, is to be 
found in the words 'personal property to an amount not exceeding two 
hundred dollars in 11alue, for each indivir'l1wl, may by general laws, be 
exempted front taxation.' It has ever been the humane policy of our 
laws to allow a certain amount .of personal property, sufficient to in
clude the most essential and necessary articles for the support of a 
family, to be exempt from execution for the payment of debts. And it 
is in accordance with this benevolent regard for the necessaries of 'life, 
that this limited exemption from taxation, in favor of individuals, is 
authorized by the constitution." 

Bartley, C. J., in Exchange Bank vs. Hines, 3 0. S. 14. 

This being the purpose of the exemption in question. some ground at once 
appears for ignoring in part, at least, the general princip~e of strict constru('
tion as applied to exemption statutes. A further ground, however, is afforded 
by a careful examination of the constitutional provision which is that "personal 
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property to an amount not exceeding in value two hundred dollars for •'Ciclt in
dividual, may by general latcs be exempted from taxation .. , 

This provision together with that occtirring earlier in the section, to the 
effect that taxation of property shall be "by a uniform rule," and read in con-. 
nection with the manifest object ant! Jmf!Jose of the exemption as defined in the 
authorities quoted, lend support to the following principle: Under the consti
tution an exemption statute aJJplying to the property of individuals must be geJl· 
era! and uniform; it must apply to all individuals or at least to all individuals 
within a <:lass determined by the reason of the exemption. That is to say, if 
the exemption is deemed to be qased upon the grounds of public policy above 
referred to, then the legislature, acting in pursuance of the authority conferred 
in section 2 of article XII, must extend the ~xemption to all persons within the 
reason of that policy. Indeed, it may be seriously questioned whether even in 
the absence of the significant language above quoted from section 2 of article 
XII of the constitution, the legislature could arbitrarily classify persons who 
should be exempted even to a limited extent from taxation. To do so would 
seem to violate section 1 ,of article XIV of the constitution of the United States, 
which provides in effect that no state "shaH deny to any person within its jur
isdiction the equal protection of the law." 

American Sugar Refining Co. vs. La., 179 U. S., 89. 
BeJils Gap R. R. Co. vs. Pa .. 134 U. S., 232. 

Upon careful consideration, I am of the opinion that the reason of the 
exemption in question is controlling, and that inasmuch as this reason animates 
the constitutional provision, the statute enacted in pursuance thereof is to be 
construed, if doubtful, in accordance therewith; and that even in case the con
struction of the statute be not doubtful, but the statute is plainly violative of 
the constitutional provision, then the statute either fails as an entirety or is 
limited in its application to the true intendment of the constitution. 

Therefore, in my opinion, section 5360, despite the phrase "of which he is 
the actual! owner," cannot be construed to mean that "only persons who are re
quired by law to malie up their own tax lists are entitl<'d to the exemption 
created uy this section." Jt must, on the other hand, in my judgment, be con· 
strued to mean that every natural person is entitled to the exemption of $100 
for property actually owned by !lim. Nor is this construction violent or ex
cessively liberal. The emphasis in the phrase "of which he is the actual owner" 
is not upon the pronoun but upon the last two words. That is to say, the quali
fication created by this phrase is to the effect that no person shaiJ be permitted 
to withhold from taxation, as exem)Jted. property which he does not own but 
which is h€~d by him under some qualified right. It is not, however, in my j•Jdg
ment to be construed as denying to persons whose duty it is to return for taxa
tion the property of another the right to. on bcllalf of '>Uch other person, exer
cise that person·'s privilege of deducting the sum of $100 from the total valua
tion of his personal property. 

With the foregoing general principles in mind, the answers to your,first four 
questions are easily worked out. In my opinion the several interests of the per· 
sons who own a personal estate 'in common are separate for the purpose of taxation, 
notwithstanding the statutes which require the property itself to be listed in tah
nlar form. The undivided interest of each such person in the common property con· 
stitutes a part of the personal property from the aggregate Jistert value of which 
each separate owner may deduct the sum of $10fl. A person who has such an 
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undivided interest in a common personal estate is, nevertheless, "the actual 
owner" of such undivided interest within the meaning of section 5360. Genf'ra.l 
Code. 

Persons required to list personal property for taxation as legal representa
tives of living person'S, such as testamentary trustees, guaruians, attorneys, 
agents and the like may, in my opinion, exercise the right of' those whom they 
represent under section 5:.160 and may deduct the sum of $100 from the aggre
gate value of the personal property of ea~h such person. However, there are 
certain trusts which are not for the benefit of living persons or, more exactly 
speaking, the beneficial estate of which is not ascertained as to any particular 
living person. In such cases, under the principles above laid down, no exemp
tion of $100 from the aggregate value of the personal property of the estate 
will be permitted. As to administrators and executors such persons, of eourse. 
are the llegal representatives of their res1Jective decedents. The estate in their 
hands is undistributed, and the heirs, devisees or legatees have not acquired 
several interests therein. Inasmuch, therefore, as such executors and admin
istrators, and in certain cases testamentary trustees, represent a deeeased per
son rather than a living person or persons, l am of the opinion that they may 
not deduct the sum of $100 from the aggregate value of the personal property 
of the estate in their possession when listing the same for taxation nor may 
they deduct a like sum from the value of' an e'Stimated share of' a living person 
entitled ultimately to a specific legacy or a distributive share in such estate. 

E 267. 

Yours very truly, 
TIMOTHY 8. HOGAN, 

Attontey GeneTal. 

TAXES AND TAXATION- BOARDS OF REVISIONS- PROCEDURE OF' 
· EQUALIZATION UNDER Ai\IENDED , STATUTE-COMPLAINTS. 

Section 5601, as amended, absolutely pTohibits the board of revision fTom 
increasing or decTeasing the aggTegate value of the real p1·nperty within it~ 

juTisdiction as fixed by the tax commission. Aggregate value m,ust be snstainerl 
by the board. not by dist1·ibuting among all other property t11c amount takrn 
(Torn a specific Tecluce<l tract but by applying GllJ:OUnt subtractetl frum S)Jccific 
tract to otheT specific tmcts complainecl of as bcin.'} too low. 

1VheTe one paTty complains that his o1on property is valuer/ too high a/l(l 
some one else's too low. this is in effect a donblr romplaint anrl justifies tit~; 

Tecluction ot the fonna·s value and the incTease of the latter's. 

COLIDilll'S. OHIO, .June 10, 1911. 

Tax Commission of Ohio. Columbus, Ohio. 
GE:'\TLE~H~:'\ :-In a recent opinion to your department I held that boarus of 

review would have no authority to increase valuations not complained of. In 
the course of this opinion I quoted section 5601 of the General Code. Since the 
rendition of the opinion. or at least since the same was originally prepared, 
said section 5601 has been amended by the passage of House Bill No. 502, so as 
to read as follows: 

"Each county and city board of revision shall investigate all such 
complaints and all complaints against any valuation filed with it as a 
board, or made by the county auditor, and may increase or decrease any 
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valuation complaineq of and no others. Such boards in all respects 
shall be governed by the laws governing the valuing of real property, 
and shall make no change in any valuation complained of except in ac
cordance with such laws. A board of revision shall not increase or re
duce the aggregate valuation of the real property of a county or city 
as fixed by the tax commission of Ohio. No valuation, as fixed by the 
tax commission of Ohio, shall be increased by a board of revision, in 
any case, except upon reasonaiJ!Je notice as prescribed by this chapter, 
to all persons directly interested and an opportunity for a full hearing. 
The auditor of the county shall correct the tax duplicate according to 
the deductions and additions ordered by the board of revision, in the 
manner provided by law for making corrections thereof." 
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I am writing you in order to correct my own and your records in the mat· 
ter. It will be observed, I think, upon compari-son of amended section 5601 with 
the. former sections of the same number that, while the section bas been changed 
in important respects and particularly in that the board of revision is now 
absolutely prohibited both from increasing and from reducing the aggregate 
of the real property within its jurisdiction as fixed by the tax commission-a 
radical departure from the polic:,· of the aid section-it is not changed with 
respect to the language relied upon in the former opinion to sustain the con
clusion therein reached. That is to say, while the aggregate must in every case 
remain the same this fact alone does not authorir.e, in my opinion, the board ot" 
revision to perform the function of equalir.ation and to distribute, for instance, 
among all the other tracts of property in the county or the city, the amount 
ta!{en from a specific reduced valuation. Instead, the quality of aggregate 
valuation must be maintained by· adding the amount subtracted from the aggre
gate in making reduction to other specific property which has been com
plained of. 

Since the rendition of the former opinion you have informed me that some 
question has been raised as to the sufficiency of a complaint in a given case as 
a basis for an action of the board of revision in adding to a particular· vaJua
tion. A typical case of the sort in point is as follows: 

A complains that his property is valued too high and that the valuation 
of B's property is too low; C complains that the valuation of his property is 
too high and that of D's too low. The board of revision finds that A's property 
is valued too high, that the valuation of D's property is at its true value in 
money, that C's property is valued at its true value in money, and that D's 
property is valued too low. Can the valuation subtracted from the aggregate 
by means of reducing A's valuation be added to that of D's property? 

In my opinion this may be done. When one party complains that his prop
erty is valued too high and that of another person too low, this is two com
plaints, not one, ancl the hoarcl of revision may reject one <'omplaint and act 
upon the other. 

Very truly yours, 
TB!OTIIY S. HOGAN, 

Attorney General. 
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284. 

BANKS-RETURNS TO AUDITOR FOR TAXATION-FIRM OR CORPORA· 
TION RECEIVING DEPOSITS AND PAYING ON CHECKS. 

A firm or corporation doing a general merchandising o1· other business anrl 
not incorporated, tor banking 1ntrposes. which engages in the business of recciv· 
ing rrioney on deposit, sttbject to check ana paying interest thereon, withotlt also 
engaging in the business of loaning money ana buying ancl selling bnllion and 
other evidences of indebtedness, does not enga[le in all tour pursuits cnumeratea 
in section 5407 ana is therefore not a bank trithin the comprehf'nsion of that 
statttte. S·nch finn 01· corporation is there{o1·e not reqni1·ca to rnalce the retl!nt; 
to the auditor which the law demands of banks in this chapter. 

CoL!BIBUS, Olllo, .Tune 30, 1!:)11. 

The Tax Gomntission of Ohio. Golttmbus, Ohio. 
G~:xTr.~:~tEx:-I beg to acknowledge receipt of your communication of some

time ago in which you request my opinion on the fol~owing: 

"Is a firm engaged in doing a general merchandising business, 
which accepts deposits of money and permits the depositors to check 
on the same, to be classed as an unincorporated bank, which should 
make return to the county auditor under the provisions of sections 
5407 to 5414, inclusive, of the General Code?" 

Section 5407 of the General Code provides: 

· "A company, association, or person, not incorporated under a law 
of this state or of the United States, for banking purposes, who keep;; 
an office or other place of business, and engages in the business of lend· 
ing money, receiving money on deposit. buying and selling bullion, hills 
of exchange, notes, bonds, stocks or other evidences of indebtedness, 
with a view to profit, is a bank, or banker, within the meaning of this 
chapter." 

The question is not free from doubt and be?use of the doubt attending it 
have given very careful attention to it. I have at last come to the conclusion 

that a person, firm or corporation not incorporated for banking purposes, which 
engages in the business of receiving money on deposit subject to check and pay
ing interest thereon without aJso engaging in the business of lending money, 
and buying and selling bullion and other evidences of indebtedness, is not a 
bank within the meaning of section 5407. 

In my opinion no person, firm or corporation can be regarded as an unin
corporated bank which does not engage in all of the four particular kinds of 
business referred to therein. 

Very truly yours, 
TnlOTHY S. HoGAN, 

Attorney General. 
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A 293. 

TAXES AXD TAXATION-POWER OF COT:XTY AUDITOR, BOARDS OF RE
VIEW, AND THE TAX CO:\DIISSION TO SU::\1:\ION WITNESSES WITH 
BOOKS AND PAPERS TO DISCLOSE PROPERTIES. 

County auditors, boards of equalization, boards at review and the tax com
mission have full power to bring witnesses before them and to compel them to 
bring books anc£ documents and all things reasonable to obtain a full disclosure 
of all properties subject to taxation. 

When published statements of banks and building and loan compa,ties and 
other corporations haUling money Gn deposit, zchich a;·e obligated to publish the 
state uf their accounts, show that the tax returns are false, erroneous or insuf
ficient, ample inquiry may be made to ascc1·tain the tntth. 

Unnecessary inquiry into private affairs, however, must be avoided. 

CoLC:IIBcs, OHIO, July 12, 1911. 
To the Tax Commission of Ohio. 

GKXTLE:ItE;>;: -In reply to your inquiry as to the power of county auditors, 
boards of equalization, boards of review and your board to inquire of a witness 
concerning depositors and stockholders in banks and building and loan associa
tions, the inquiry not being directed to any particular person or specific piece 
of property, permit me to say: 

Section 14 of the Ho:llinger bill provides that the commission, or any com
missioner, or any person employed by the commission for that purpose, shall, 
upon demand, have the right to inspect the books, records and memoranda of 
any company, firm, corporation, association, co-partnership or public utility sub
ject to the provisions of such laws; and to examine under oath, any officer, agent 
or employe of such company, firm, corporation, person, association, co-partner
ship or public utility. 

Section 15 provides that the commission may require the production of 
books, papers, etc., and affixes a penalty for failure or refusal to comply. 

Section 5401 of the Gneral Code provides: 

"The county auditor, if he has reason to believe or is informed that 
a person has given to the assessor a false return of * * " personal 
property; " "' * that the assessor has not returned the full amount 
required to be listed in his zcard or township, or has omitted or made 
an erroneous return of property, moneys or credits, int•estments in boncl.-.s, 
stocks, joint stock companies, o,· otherwise which are by law subject to 
taxation, shall proceed to correct the return and charge such persons 
on the duplicate zcit/1 tl1e propPr amount of tan•s. To enable him to do 
so, he may issue compulsory process and require the attendance of any 
persons whom he thinks have knowledge of the articles, or value of 
the personal property, moneys or credits, * * "' and examine such 
person on oath in relation to such statements or returns." 

Section 5584 provides that the county hoard of equalization may: 

"Call persons before it and examine them under oath as to their 
own or others' property, moneys, crerlits and investmel!ts to be placed 
on the duplicate for taxation, or the value thet·eof and order any prop
erty, moneys, credits or investments to be placerl on the duplicate which 
have not been listed for taxation." 
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Section 5624 grants boards of review for municipalities as follows: 

"All the powers provided by law for other municipal boards of 
equalization or review." 

T'hat a state has power to call upon persons or corporations to submit their 
books, papers and the like for examination, and compel officers of corporations 
to appear and testify for the purpose of completing its tax lists has been de
cided in 

Waite vs. Dowley, 94 U. S., 527, 

and that national banks were not excepted is held in 

Bank of Youngstown vs. Hughes, lOG U. S., 523. 

It is claimed by very many, and it seems to be the general opinion that the 
power of the auditor under section 5401 ends with the right to inquire as to a 
particu~ar piece of property or particular individual against whom the inquiry 
is directed, and, while the language used by Chief Justice Waite in Bank vs. 
Hughes is susceptible of being more broadly oonstrued. the case itself did not 
call for more than the holding that the auditor had the right to bring the cashier 
of a national bank before him, and inquire as "a depositor." 

In 1907 Auditor of State Guilbert asked the then attorney general: 

"Can. ·boards of review compel the attendance of tbe otlicers of 
banks and require them to produce the books of the banks showing the 
accounts of an individual depositor?" 

The question was answered in the affirmative, but in the answer, which is 
liinited by the question asked, a quotation is made from Heffner vs. Mahoney, 
19 W. L. B., 369, which is as f·ollows: 

"The board has neither right nor power to question a person gen
erally about his business as was done by it on the 30th day of July, 188G, 
when it required the defendant to give the names of all the persons for 
whom be loaned money during the year 1886. The inquiries in any 
given case should be limited to some particular property or persons, the 
property not assessed, or the persons who own such property." 

From the character of the question asked and the above quotation, the gen
eral opinion above mentioned seems tO' have gathered strength and support. 

In the Mahoney case, supra, there were two bearings, one'on July 30, 1886, 
above referred to, and the other on the 2d day of August following. As a re3ult 
of the second hearing, Mahoney was charged individually with taxes upon $76,· 
395.00. He did not pay and suit was brought to collect. Issue was taken and 
trial was had, and while the hearing of July 30th was set forth in the pleadiag" 
and mentioned in the opinion, it had no place in either, and whether correct or 
not, it was mere obiter and should not be construed as more than a hoiJding that 
the general question as then asked, is improper, but that an inquiry as to prop
erty not assessed, or its ownership might be made. 

An examination of the case, however, will show the following statements 
in the opinion: 
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"If at the time :\lahoney re.:-used to answer the question of the 
board, the $76,395.(10 was not assessed to any person tor taxation; if 
it was subject to taxation; if it did not belong to ::\lahoney; the bQard 
had the right and it was its duty to find out to whom it. belonged, so 
that it could be assessed to the owners. The law required it, and jus
tice to the people who returned all their property for taxation required 
it. And the questions propounded to ::\lahoney were evidently put for 
the purpose of discovering who the owners were; they were pertinf'nt, 
plainly so; and ::\lahoney had no right to take refuge behind the claim 
that it was an inquisition into his private business as a reason for re· 
fusing to answer. This proposition is so obvious that a discussion of 
it would be irrelevant. Very 1little money would be taxed if such an 
excuse for refusing to answer questions about the ownership of prop
erty was defensible. A person asked by an assessor what was his prop
erty subject to taxation might say it was none ,of his business, because 
it was au inquiry into his private affairs, but it would be an inex
cusable answer. A fortiori, would not such an answer to a question 
put by a board in respect to some other person's property be equally 
untenable? Taxes are necessary .• Governments cannot exist without 
them. All citizens owe them for the protection given in return to 
their lives, person and property. Taxes may not be equally distributed, 
but the distribution would be made more nnt>qual if persons who havf' in
formation about the ownership of property not taxed should be allowed 
to withho!ld such information from officers or boards whose duty it is 
to inquire about such matters upon the pretext that it was an inquisi· 
tion into their private business. 

"There is no privilege which exempts a person from imparting 
such information. * * * 

"That no particular person's tax return was then under investi
gation was not material. If the board was reqnired to have some par
ticu-lar person's return under inquiry befoTe it C01tld question any one. 
take eviaence from him, one purpose of the law tcould be dcfeaterl. It 
knowledge of who was the O!cner must precede investigation. then in
vestigation would never be made when the 01cner of property not as
sessed was not known to the board." 

Heffner vs. Mahoney, 19 W. L. B., ·369-374. 
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'I'he inquiry made on August 2d was for Mahoney to give the names or 
the persons who furnished him the money with which he effected tile ioans 
secured by recorded mortgages taken in his name and aggregating sairl sum of 
$76,395.00. 

When the above language is con~irlered in the light of the power given 
county auditors as above quoted in regard to his duty when he discovers an 
assessor has not made a f~11l return of all the taxable property in his district: 
his power to compel the attendance of witnesseR; his rluty to correct "such re· 
turns" and the objects and purposes for which he is authorized to make in· 
quiry, the conclusion seems inevitahle that no particular person or property 
need be the subject of inquiry, but that when the auditor is informer] or be
lieves that the return of an assessor is not full, does not show all the taxalJlP 
property of his district. he may institute prot'eerlings to determine the truth 
as to whether such return is full or not, the inquiry being directed to the 
matter or matters coming to his knowledge or belief. 

He may not go upon a fishing excursion and inquire generally as to the 
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business of the witness or other person, as was done in the i\fahoney case on 
July 30, 1886, but, if he is informed or has reason to believe that all the de
positors of a bank residing within his county, or all the rlepositon; or stocl'
ho;lders of a- building and loan association residing therein have not mane re
turn of their stock or deposits, so that the returns of some of the assessors are 
not "full" as required by law, he may call upon the proper officer or agent ot 
such bank or building association and compel suc:h person to testify concern
ing the subject of inquiry and to produce the necessary books, papers,, accounts 
or memoranda of his bank or association showing the facts as to who, resid
ing within his county, are depositors and stockholders, to the end that he may 
correct the return of the assessor or assessors so that they may show a full and 
complete listing of all the taxable property of his.county. 

The autho,rity granted boa.rds of equalization ann review are as broad as 
granted the auditor under section 5401, and whatever the auditor may rlo may 
be done by them in the event of its becoming necessary. 

As to the power of the commission, little need be said. The Hollinger bilt 
in its original form was of such character that section 162 was added, exempting 
building and loan associations from being made the subject of inquiry as to 
their stocl,holders and depositors.- As the bill passed, it containen that provi
sion, and that section was eliminated by Governor Harmon's veto. In the 
opinion of the legislature section 162 was necessary in the Hollinger bill to 
prevent inquiry of building and loan associations, and there can be no q~wstion 
of the correctness of that construction. With that section eliminated, there 
ca'n be no doubt of the power ,of the tax commission under tho sections above 
mentioned, and other provisions of the law not here necessary to cite, to in
stitute such proceedings as described in the statutes, as will bring upon the tax 
duplicate of the several counties of the state all of the taxable property ancl 

assets found therein including credits belonging to all persons domiciled in 
the state. 

It will be kept in mind that section 5401, as amended, supra, provides: 

"The county auditor if be shall have reason to believe, or is in
formed that a person has in the year nineteen hundred and eleven or 
in any year thereafter, given to the assessor a false statement of the 
persona;! property, moneys, or credits, investments in bonds, stocks, 
joint stock companies, or otherwise, etc., * * *" 

This part of the section goes to the person, but this is not all. Reading 
section 5401 still further to gather its meaning and repeating the first part of 
the section so as to make proper connection it appears as follows: 

"The county auditor if he shall have reason to believe, or is in
formed that the assessor has not returned the full amount required to 
be listed in his ward or township, or has omitted or mane an erroneous 
return of property, moneys, eredits, investments in bonds, stocks, joint 
stock companies, or otherwise, which are by law subject to taxation, 
shall proceed in said year nineteen hundred and eleven or in any year 
thereafter at any time before the final settlement with the county 
treasurer to correct the return of the assessor and charge such persons 
on the duplicate with the proper amount of taxes." 

The aim of this provision is not directed toward any person. The matter 
is ~omprehensive and reaches out to the return of the assessor and to all per
sons who have failed to return. Then the statute goes on to provide: 
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"To enable him (that is the auditor) to do so, he may issue com
pulsory process, and require the attendance of any persons whom he 
thinks have knowledge of the articles or value of the personal prop
erty, moneys or credits, investment in bonds, stocks, joint stock com
panies or otherwise, and examine such persons, on oath, in relation to 
such statement or return." 

GG7 

The law of taxation does not recognize hair-splitting differences. It im
plies equality, and the means should be adequate and I think are adequate to 
accomplish the purposes of equality. 'f'he county auditor has full vower to 
bring witnesses before him, compel them to bring books and documents aud to 
rlo all things reasonable to aid him in placing upon the tax duplicate all of th'! 
property of whatever kind or description within his jurisdiction, and as to just 
how the auditor shall proreed is a matter that is left within his own judg
ment, of course to be reasonably, properly and in good faith exercised. 

The language of the statute must, of course, be directed to a definite pur
pose, and is so directed. However, it may not embrace all of the details of the 
action of the public of!icials in respect to taxation, and it is not necessary that 
it should. I think clearly and plainly and unmistakably it appears that the 
object of the statute is that the county auditor is entitled to employ the same 
means as a court would in order to ascertain the truth with respect to that of 
the property within his jurisdiction. 

It might further be well said that when the published statements of bank!! 
and building and loan companies, and other corlJ'orations holding money on de
posit, which are required to publish the condition of their accounts, disclose, 
as they frequently do, that the tax returns indicate only a mere bagateJqc com
pared with what is the real property within their jurisdiction, and the auditors 
thereby have every reason to believe that the property within their jurisdictton 
has not been rightly returned for taxation, and an honest belief comes to such 
county auditor from facts of this character there exists a sufficient predicate to 
mal'e ample inquiry so as to ascertain the truth. I cannot understand why 
those who have knowledge as to where the wealth is should wish to conceal it 
and impose the burden of public taxation, as has unfortunately generally been 
done in this state upon the man ·Of limited means whose humble home is mort
gaged, perhaps, but always taxed. 

Very truly yours, 
TDWTHY S. HOGAN, 

Attorney General. 
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299. 

TAXES AND TAXATION-BOARDS Oft' REVIEW-LEGAL ADVISER--AT· 
TORNEY GENERAL-ASSISTANCE OF PROSECUTOR. 

The matter of fixing values for taxation in Ohio is an exclusive 1Jreroyative 
of the state. 

Members of boards of 1·eview are neitl!er county no1· municipal offiC'crs Ilia 
are "state agents." 

Since the attorney general is the legal aclviser ot the boa1·d that 1JOSsesses 
the 1JOwer of a1Jpointment of bow·cls of review, namely, the state bom·a of ap· 
praisers ana assessors, and also the legal aclviser of the tax commission, all ques
tions requiring legal advice tor boards of review should be sttbmittca to that of· 
{icial through the mcclium of the ·tax commission, or the state boarrl of ap· 
praisers and assessors. 

Under section 11 of House Bill No. 491, tllJOn the request of the tax com· 
mission to investigate, try or 1Jrosecute under any law which the commission ig 
reqtlired to admtinister, the atto1·ney general may clirect the prosectttor of th'3 
proper county to aid him in such 1natters. 

Cor.u"mus, Omo, July 19, 1911. 

The Tax Commission of Ohio, Oolumlms, Ohio. 
GEN'rLElltEN:-Your favor of recent date duly received, wherein you reque:;t 

an opinion on the following question to-wit: 

"Is the prosecuting attorney of the county in which a city is situated, 
or the city solicitor of the city, the adviser or legal representative of 
the city board of review of sueh city? If neither, has a city board of 
review the right to employ counsel to represent it in proceeding!' in 
the courts, to which it may be a party?'' 

Members of the board of review occupy rather an anomalous position, it 
having been held they do not perform any of the functions of county officers, 
and the courts have also held that the predecessor boards, to-wit: the various 
equalizing and revision boards (the same law is equally applicablle to the 
later boards of review) have none of the functions of ri:nmicipal officers. 

In the case of Crawford vs. Madigan, 13 Ohio Decisions, at page 4(14, the 
validity of a tax board was involved, and in that ·case Jndge Phillips said: 

"The power to value property for taxation, or to assist therein. 
does not belong to municipalities, because it is, in its legal nature, a 
function of the state and not a municipal function. The taxing power 
is inherent in sovereignty. It is, in its nature, legislatiYe power, and 
is .conferred upon the general assembly by tbe general grant of llegisla
tive power in section 1 of article II of the constitution; and the exer
cise of this power is limited and regulated by the provisions of article 
XII, one of which is that 'laws shall be passed, taxing property accord
ing to its true value in money.' 1\Iays vs. Cincinnati, 1 Ohio State, 269, 
273; Baker vs. Cincinnati, 11 Ohio State, 534, 542; Anderson vs. 
Brewster, 44 Ohio State, 576, 581 (9 N. E. Rep., 683). The constitu
tion of some states provide the mode in which the value of property 
shall be arrived at for taxation. ::\lost of the constitutions do not; ours 
does not. The taxation of property, the raising of revenue for defray-



A~"\Xl:.U. REPORT 01<' THE A'fTORXEY GEXER.\L. 

ing the expenses of administration, is a matter that belongg exclusively 
to the state, and not to municipalities or to localities. 

"The methods and agencies for ascertaining this ·true value in 
money' not being provided by our constitution, it therefore rests ex· 
elusively with the legislature, wherein the whole power is vested, to pro
vide suitable methods and agencies; and the doing of this is therefore 
a function of the state and not a municipal function, and cannot be 
exercised by the municipality, unless the power be delegated to it, if 
indeed that can be done. The legislature has delegated to municipali
ties a limited :power to levy ta.res, but it has not delegated power to 
value property for taxation. Therefore, the municipality cannot legis
late upon it; cannot provide for it; cannot control it; cannot interfere 
with it. 

"Of course the legislature in providing modes for the valuation 
of property, may make use of a locality-of municipal territory in di
viding the state into districts for the valuation of property; it may 
make use of municipal machinery for the ascertainment of values, but, 
when that is done and however it is done, it is always the exercise of 
the state function." 
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Our supreme court soon after the enactment creating boards of review 
had the question of the constitutionality of such boards presented in the case 
of the State of Ohio ex rei. vs. Rockwell. et al. This was an action in quo 
warranto begun in the circuit court of Ashtabula county to oust the board of 
review for the city of Ashtabula. The constitutionality of the board of review 
act was attacked principally upon the grounds that the members of the boards 
were officers under article II, section 20 of the constitution; the circuit court, 
and !later the supreme court, at the January term, 1904, upheld the constitu
tionality of the act, thereby holding that the members of the hoards of review 
were not such officers. 

In Scarborough vs. Gibson, Treas .. 13 Ohio Deci;;ions, 738, which was sub
sequently affirmed without report hy our supreme court in 69 Ohio State, 578, 
the validity of city decennial boards of revision was involved, and the state
ments and reasoning of the court in that c;1se are equally applicable to boards 
of review. .Judge Spiegel said: 

"There has been no claim made, nor would it be tenable that the 
state cannot create board of equalization and revision not to relist 
for taxation the property already listed by the assessors, but to equalize, 
within tax districts and among inrlividmtls, the valuation fixed upon 
different pieces of property. One of the chief maxims governing taxa
tion is that taxes shall operate uniformly and equally upon all pPrsnn"S. 
This uniformity, experience ha~;; taught us. can be obtained hy board of 
revision, upon complaints filed, or by direct aetion af the taxing officers, 
due notice being given thereof to those interested. Such revision dates 
baek to the original assessment, and of uniformity of taxation is not 
violated because in certain large and populous districts the state's 
agents for the Pl111lOSe of equalization and revision are more numerous, 
anrl the time in which to perfor·m their duties is no longer, than in 
smaller taxing distrietH. Nor are their appointments, nor the functions 
they perform, tht> exercise of a corporatP power. They are the stafl''s 
a[ll'nts. to earry out, in acc·ordancc with thr ronstitutional rules, giving 
taxationH one of its sovereign powers," 
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Members of boards of review are appointed by state boarcls. render services 
in a municipality involving property situated within the corporation, yet they 
receive their pay from the county treasurer in such sum as is fixed by the 
county commissioners. They are neither county nor municipal officers, but, P.S 

stated in the case last above quoted, they are .state agents. 
Section 4305, General Code, provides that the city solicitor shall be the 

legal counsel and attorney for the several directors and officers mentioned in 
the title referring to municipal corporations. 

Now, since it is evident that boards of review are not municipal officers, 
and since they are not mentioned in title Xll of the Code, which deal:; ex
clusively with municipalities, and, further, since nowhere in the statute is it 
made the duty of city solicitors to act as legal advisers to boards of revlPW, I 
have no hesitancy in saying that city solicitors are not the legal counsel or 
attorneys of city boards of review. 

Section 2917, General Code, provides that the prosecuting attorney shall be 
the legal adviser of county and township officers. Since, under the authorities. 
boards of review are not county officers, nor the board a county board, there 
is no duty to•wards said board for the prosecutor or by reason of section 2917, 
General Code, nor do I find any other statute expressly providing that prose
cuting attorneys shall act as legail counsel to such boards. 

Section 35 of House Bill No. 491, passed May 31, 1911, provides: 

"All powers, duties and privileges imposed and conferred upon any 
state board, which board was abolished or its powers in whole or in 
part conferred upon the tax commission of Ohio, by an act of the gen: 
eral assembly, passed May 10, 1910, or any power or duty theretofore 
conferred upon any state or county officer or board, which power and 
duty by such act was conferred upon such commis·sion, is hereby im
posed and conferred upon the commission created by such act. 

"Provided further, that the auditor of state, treasurer of state, at
torney general and secretary of state shall constitute a board of ap

. praisers and assessors with the power to appoint boards of review in 
municipalities as pr.o.vided in section fifty-six hundred and eighteen to 
fifty-six hundred and twenty-four inclusive of the General Code." 

Of course, as you we!J know, the attorney general under the law, section 
333, General Code, is the legal adviser of the tax commission and also of the 
board of appraisers and assessors spoken of in section 35, supra, and since the 
attorney general is the adviser of the board that possesses the power of ap
pointment of the boards of review, as well as of the tax commission, which ha:; 
direct supervisory control over said bo:J.rds, it is my opinion that all question,.; 
arising before said boards of review necessitating legal advice should bP re
ferred to the attorney general through the medium of the tax commission, or 
the state board of assessors and appraisers respectively. 

I do not find any provision of the statute authorizing any particular officer 
to furnish legal advice to boards of review other than is found inferentially in 
section 11 of House bill No. 491 above referr'ed to, which provides: 

"Upon the request of the commission the attorney general, or under 
his direction, the prosecuting attorney of any county, shall aid in any 
investigation, hearing or trial had under the laws which the commission 
is required to administer, and to institute and prosecute all necessary 
actions or proceedings for the enforcement of such laws, and for the 
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punishment of all violations thereof, arising within the county in which 
he was elected." 
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From a consideration of that section I am constrainPd to hold that it is 
within the power of the attorney general, when matters are, in the manner he
fore stated, referred to him from boards of review, to direct thP prosecuting 
attorney of the proper county to aid him in the \'arious matters in whir·h he 1:; 

called upon to render legal servi<'es to hoards of revillw within the state. 
Trusting that this fully answers your inquiry, I am, 

Very truly yours, 

A 348. 

TIMOTHY S. HOGAX, 

Attorney General. 

TAXES AND TAXATION-Sl\UTH ONE PER CENT. LAW-LDUTATIONS -
INTEREST AND SINKING FUND-LEVIES FOR ROAD IMPROVI<JMENTS 
-LEVIES FOR EPIDEMICS. 

Section 5449-3a of the Smith one per cent. law. excludes from the consilll'ra
tion of the budget commission in ascertaining internal limitations. special levies 
for road improvements by township trustees upon authorization of rlectors. In 
ascertaining the ten mill limitation and all other limitations, however, such 

levies 1n1tst be considerecl. 
·where there is no rec01·cl of an election authorizing such levy. howe1•cr, the 

budget commission m'ecl not pay any attention to the snme. 
Section 5694-4 of the Smith law provides that levies bJI municipal corpora

tions and township trustees under sections 4450 and 4451,- Genrral Code. fur 
meeting the expenses of epidemics of dan{lcrous rliscases, may be made without 

regan~ to the limitations of t111: Smith law. , 
Levies for sinlo:in{l funcl and inc1cbteclness created prior to .June 2, l:ll~. an· 

not within the interior limitations of the Smith one 11rr cPnt. lalf' ntJr nre till'!/ 
within the ten mill limitation. Tiley are. hou:ever, u;ithin the limitation nf th·· 
aggregatr amount raised for all purposes in the 11ear 1910 and al.~n 1Citl1in tl1c 

fifteen mill limitation. 
The budget commission shouhl reduce au11 an!l all Ze1•ies within the 1i111 ita

lions of th1' Nmith law. but levies for interest and sinking (wz!l purposes 8houlli 

be preferred over other levies. 
CoLt:~tllt'H, Omo. September 8, l!lll. 

'fhe Ta.r f!ommission, C'olumlms, fll1io. 
Gt<::\'TLt;~n;:\' :-You have handed to me a lettct· date<! August 28th. arlrlresHr~rl 

to you by the auditor of Perry eounty, and have requested me to advis<' yon upon 
the questions submitted by the auditor, as follows: 

"1. In cases in which the territorial boundaries of a munieipal f'Or
poration are not co-extensive ~vith thol'e of thP 1ownship in which 
situated, have both the township trustees and the city authorities power 
to levy for the relief of the poor; or is the·power of the trm~tePs Iimiterl 
to making a levy in the territory outside of the bonndariPs of the munk
ipal corporation? 

"2. The trustees of a certain township state to the county auditor 
that a vote was taken several years at:o;o in which the township anrl a 
municipal corporation therein agreed to mal'e a joint levy annually, of a 
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certain sum for pike purposes. There is no record of any such votE' and 
no indebtedness is incurred; has the budget commission power to re
duce any such levy? 

"3. Is a levy to meet the expenses of a smallpox epidemic E'XCh!sive 
of the ten mill limitation of the Smith tax limitation Jaw? 

"4. ~What limit, if any, is there on the amount a taxing district 
may 1evy for sinking fund and interest purposes, provirled the total 
amount levied by all subdivisions within a single taxing district doeR not 
exceed the amount raised in such district in the year 1910? 

"5. If the amount asked by the. various subdivisions levied 
within a single taxing district exceeds the amount received within the 
district in the year 1910, must the budget commission reduce the levies 
requested, although within all the other limitations; and if they must 
make such reductions may they reduce levies for sinking fund and in
terest purposes? 

"6. Are levies for interest and sinking fund purposes exclusive 
of the fifteen mill limitation of section 5649-5/J; or if the rates asked 
by the various subdivisions levied within a taxing district in the a&;
gregate, exclusive of sinldng fund and interest '.levies, are within all 
the other limitations of the act, and the addition of sinking fund and 
interest .levies causes the aggregate rate to exceed fifteen mill-s, mnst 
th budget commission reduce any levies?" 

In answer to your first question I beg to enclose copy of an opinion ad
dressed by me to the bureau of inspection and supervision of public offices mHler 
date of May 3, 1911, a portion of which answers your question. 

Answering your second question I beg to state that sections 6\l7G et sP-q., oi · 
the General Code seem to authorize a procedure somewhat similar to that to 
which the auditor's question refers. These sections have been in force since 
1904, when an act was passed repealing the act passed April lfi, 191l0, 94 0. L. 
284, which seems to be the original act. This act. however, does not authorize 
a vote upon the question of levying a certain sum. The questions to be sub
mitted are as follows: 

"Section 6977. The qualified electors of such township at such 
election shall! have submitted to them the policy of the improvement 
of its public roads by general taxation. 

"Section 7001. * * * When the petition of twenty-five per cent. 
or more of the taxpayers of such township, including any village there
in, is presented * * * praying that no fur1her levy be made 
'' * * the qualified electors of the township and village * * * 
shall have submitted to them the policy of making no further levy 
under such provisions. 

"SecUon 7007. * * * ~When the petition of one hundred or more 
of the taxpayers of the township, including a city or village therein, is 
presented to them (the township trustees) praying for an increase of 
tax levy * * * the qua'lified electors of such township and city or 
village * * * shall bave submitted to them the policy of an increase 
of tax levy for the improvement of its public roads and streets by .gen· 
era! taxation." 

but the exact rate or amount of increase is not submitted. 
The power of the township trustees under these sections to levy taxes is 

defined in section 7006 to be that of levying annually upon all taxable prou· 
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erty in the township "an amount not exceeding six mills $ " 0 and shall 
continue such levy from year to year until the roads and streets by said commis
sioners designated for improvement, have been improved, as herein provided." 

It will not be necessary further to quote tbe provisions of these sections. 
Suffice it to say that they provide in general for a special levy made by author
ity of a vote of the electors. In my opinion such a levy is one of those ex
cluded from consideration by the budget commissioners in ascertaining the 
internal limitations of section 5649·3a of the Smith Jaw, which provides that: 

"Such limits for county, township, municipal and school levies shall 
be exclusive of any special levy provided for by a vote of the electors 

* * and levies and assessments in special districts created for road 
or ditch improvements over which the budget commissioners shall 
have no control." 

The words "special levy provided for by a vote of the electors'' are in 
themselves, in my opinion, sufficient to include such a levy as that referred to. 
True, section 5649-3 eliminates from consideration in ascertaining the ten mi11 
limitation "such additional levies as may be authorized by a vote of the people 
as provided in section 5649·5 of the General Code as herein enacted." But the 
intent of section 5649-3a seems to be broader than that of section 5649-3 and to 
include in its exemptions, special levies provided for by vote. of the people, 
other than those made under authority of section 5649-5. 

It is therefore my opinion that if, as I imagine, the levy referred to in the 
auditor's second question is one made under authority of proceedings referred 
t.o in what are now sections 6976 et seq., General Code, such levy is not to be 
counted in ascertaining the internal limitations of the Smith Jaw, but must 
be counted in aseertaining the ten mill limitation and all other limitation~ 

thereof. 
I think it proper to say, however, that if there is no record of such an 

election the budget commission would not be bound to pay any attention to the 
report which has reached their notice. 

The auditor's third question is answered by the express provisions of sec
tion 5649-4, 101 0. L., 431. which is in part as follows: 

"For the emergencies mentioned in sections 4450, 4451, * * * 
General Code, the taxing authorities of any district may levy a tax suf
ficient to provide therefor irrespecti\'e of any of the limitations of this 
act." 

This section was left untouched by the act of 1911. The latter ad, how
ever, is in form amendatory to the act of 1910, of which said sef'tion 5649-4 
was a part. Accordingly, in my opinion, the phrase "limitations of this act" 
as used in section 5649-4, now means and refers to all the limitations of the act 
of June 2, 1911. 

Sections 4450 and 4451 of the General Code authorize municipal corpora
tions and township boards of heallth to make special levies and to borrow 
money for the purpose of meeting the expenses of an epidemic of a dangerous 
communicable disease. 

It is clear, therefore, that a levy to meet the expenses of a smallpox epi
demic may be made by a municipal corporation irrespective of any of the limi
tations of the Smith law. 

Answering your fourth question I beg to state that the supreme court in 
the case of State ex rei. vs. Sanzenbacher, recently decided, held that levies 

43-A. G. 
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for sinking fund and interest purposes, and in particular for the purpose of 
discharging indebtedness created prior to June 2, 1911, or after that date, by 
vote of the people, are not to be counted in ascertaining whether or not a 
municipal corporation, a township, a county or a school district has levied more 
than the rate severally alllotted to- such subdivisions by the provisions of sec
tion 5649-3a of the Smith law. The law itself provides that such IeviE's shall 
not be taken into consideration in ascertaining whether or not the maximum 
limitation of ten mills upon the rate of taxes which may be levied in a taxing 
district for all purposes has been exceeded. Sectio~ 5649-1, as enacted in 1910, 
expressly requires the taxing authorities of each subdivision to make the neces

. sary levies for sinking fund and interest purposes. The various provisions of 
the General Code as they existed prior to the adoption of the tax limitation 
laws of 1910 and 1911, ·respectively, impose no limit whatever upon the amount 
of the levy for sinking fund and interest purposes. The constitution commands 
that the general assembly shall restrict the power of municipal corporations to 
tax and assess and borrow money, and to contract debts (article XIII, section 
6). However, this the general assembly has donE', not by limiting the power 
of taxation for the purpose of paying debts, but by limiting th'l amount of in
debtedness that may be incurred by such municipal co•rporations. 

The precise question now under consideration, as to whether there is any 
limit upon the amount a taxing district may levy for such sinking fund and 
interest purposes as are specifically mentioned in the act of 1911, provided the 
total amount to be raised in the taxing district does not exceed the amount 
raised therein in 1910. To this question, in the light of the facts to which 1 
have called attention, a negative answer must be returned. That is to say, at 
least so long as the aggregate amount to be raised for all purposes in the tax
ing district does not exceed the aggregate raised therein in the year 1910, there 
is no limitation, or rather no other limitation upon the amount which may be 
levied within such taxing district for the purpose of providing a sinking fund 
for the payment of a debt created p·rior to the enactment of the act of June 2, 
1911, or thereafter, by a vote of the people, and the interest thereon. 

Answering your fifth question I beg to state that in my opinion it is the 
duty of the budget commission to enforce the limitation of section 5649-2, which 
is measured by the amount of taxes raised in the district in the year 1910 by 
reducing any or all of the levies, subject to such limitations. It is expressly 
provided in said section that this limitation shall indlude levies made under 
section 5649-1-that is, levies for interest and sinking fund purposes. Such 
levies, however, are in my judgment preferred levies, and unless absolutely nec
essary for the operation .of government I would advise that other levies be 
first reduced by the commission, though themselves within the other limita
tions of the act, before such sinking fund and interest levies be reduced. I am 
not prepared to hold as a matter of law that any hard and fast rule governs the 
action of the budget commissi•on in this particular. Their primary duty, how
ever is to enf-orce all of the limitations of the act (section 5649-3c), and thi.::; 
bein~ the case, th~ commission certainly has power in a proper case to reduce 
sinking fund and interest levies when necessary to bring the total amount 
levied in a taxing district down to the amount raised therein in the year 
1910. 

Answering your sixth question I beg to state that the fifteen mill limitation 
of the act of 1911 is imposed by section 5649-5b thereof, as follows: 

"In no case shall the combined maximum rate for all taxes levied 
in any year in any county, city, village, school district or other taxing 
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district, under the provisions of this and the two preceding sections and 
sections 5649-2 and 5649-3 of the General Code, as herein enacted, ex
ceed fifteen mills." 
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Section 5649-2, referred to and adopte,l in the foregoing sections, provides 
in effect that the aggregate of the tax levy by all subdivisions within a single 
taxing district, inclltcling taxes levied uncler section G649-l, shall in no case ex
ceed the amount of taxes raised in the district in the year 1910. The taxe,; 
levied under authority of section 5649-1 are levies for interest and sinking fund 
purposes. Thus it will be seen that although such levies are directly dealt with 
by section 5649-1 they are in the fullest sense of the word "taxes levied under 
the provisions of section 5649-2" and. therefore, in my opinion, interest and 
sinking fund llevies, whether for the discharge of pre-existing debts or not, are 
within the fifteen mill limitation of section 5649-5b. 

Very truly yours, 
TIMOTHY S. HOGA~, 

Attorney General. 



676 T.AX COMMISSION OF OHIO 

B 357. 

TAXES AND TAXATION-CORPORATION AS i\IANUFACTURER Al"D 
MERCHANT FOR PURPOSES OF TAX ON STOCK IN TRADE-PERSONAL 
PROPEJRTY-cREDITS-PROPERTY OUTSIDE OI<' OHIO-''AVERAGE 
PROPERTY ON HAND." 

By provision of the constitution ancl the statutes, a rule of taxation 'IP
p,zicable to pe1·sons generally is presunwfl to be applicable to corporations unles~> 
otherwise specifically provicled. 

In the case of merchants· ancl manufact-urers· stock, prov-ision is made by 
the statutes Of Ohio tor a taxat-ion of the average stock on hanfl for the year 
insteacl of a tax on the aggregate of each ana every article possessc:cl on the 
day preceding the secon(l Monday of .1pril of a giren yem·. cm·po1·ations en
gaged in manufactttre of me-rchandise are within this rule. 

By express provisions of statute, tangible personal prOjJCrty of a conJo.-a
tion domiciled in this state, which property is locted outside of the state, Is not 
subject to taxation in Ohio. 

Merchants· and nwnntacturers' stock is treated as tangible personal prop
erty, though the tax is applied rather to ·the whole stock, as a unit than to the 
specific articles wh-ich compose it. 'l'herefore, ttnder the rule aforesaid. such 
stock is not subject to taxation in Ohio unless a~tttally located ·in this state. 

When machines procluced by a mamtfacturing company are leased or rented 
to a user, they cease to be "on hand'' within the meaning of section 5385, Gen
eral Code, anfl are therefore not to be taxed as mamtfactm·crs· stock excq;t in 
so far as they must be taken into acconnt in computing the value of thr- manu
facturer's stock as a part of the monthly inventory taken at a time before snr;h 
machines were "on hand." 

Machines so lease(/ or rented, however, ma11 be taxed as specific articles of 
personal property but only when they aTe located within the state. 

The credits which sttch leases constitnte, however,' if hclcl in Ohio are tax
able to the corporation at its principal office. 

When a corporation maintains its nominal principal office in another 8tate 
but whose only manufactory and whose headquarters 11:herein are Jcept the 1Jooks 
and evidences of indebtedness and all pa]JeTs e:rC'ept its Tnere corporate recorrts 
are maintainea in Ohio, a very strong tJresutnption exists that all of the creclits 
of such corporations shotbld lie listed anfl assessca at the office of the company 
in Ohio. 

The question of taxation against vendor or venclee when an article is und•:r
going process of sale, depends ttpon wllCrc the title rests at the time the articles 
arc listea and npon this quest-ion tl~e intent of the parties contTol. governed and 
cletermined by the ttsual rules of law. 

Where a corporation of this state has onlered machineTy to l1e constructed 
far it in another state, such machinery before it reaches Ohio cannot be listed 
for taxation as property of the Ohio corporation. Such a transaction, howe-uer, 
represents a right on the paTt of the Ohio corporation to certain acts (t1l(/ values 
which is taxable under the head of "credits'' tcithin the broad rncaning of thr; 
statute. 

When a corporation cont1·acts to sell the outp1tt of another corporation tu 
a third person, sttch c01·poration is a merchant within the meaning of secti1m 
5381, General Code, and taxable as such. Therefore, where the outp-ut of the 
second corporation is locatecl outside of Ohio at the time property is to be listed. 
such output cannot lJc taxed. 
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Corx~mcs, Orrw. Septembc·r 13, l!lll. 

The Ta:r Commission of Ohio, Columbus, Ohio. 
GE:-.-·n,E~IE:X :-In your letter of September 5th, receipt of which is hereby 

acknowledged, you ask for my opinion upon the following qnestions: 

··1st. Is a manufacturing corporation, organi;>:ed in Ohio, with its 
principal office in this state. required to liRt stork manufartur'=!d by it 
in the hands of agents without the state and should such mannfacturell 
stock in the hands of agents without the state be assessed and taxed 
in Ohio? 

"2d. An Ohio corporation manufactures machines for a particular 
purpose, which it does not sell outright, but leases to users, not only in 
this state but elsewhere. upon an annual rental payable monthly at the 
home office of the company in Ohio, where such .leaseg are held, such 
maehines costing to manufacture about $1,000 each, and are leased so 
as to produce an annual rental of not less than $500.00. 

"Question: Should the company list as part of its return at its 
home office in Ohio all of its machines, wherever lor;ated, and should the 
same be assessed and taxed as property of the company, or Rhould the 
contracts be considered as credits or investments and listed, assessed 
and taxed as such against the company in Ohio? 

":lrl. A New York company claiming to maintain its principal office 
in that state, but in fart l\eeping its boolm at the offic:e of its factory in 
this state where it has its headquarters. and where one of the principal 
owners resides, and where it is admitted by the officers of the company 
that everything is kept showing its debts and credits. 

"Question: Should such crerlits be returned by the company and 
assessed and taxed in th!s state, where its headquarters are loPated and 
such books and records are kept? 

"4th. A New York company manufactures vaults for banks at its 
factory located in Ohio and sells same, not only to banl;s in Ohio. but 
elsewhere. When the company tal\es a contract for bnilding a vault. it 
issues a bill of sale on the same and requires a cash payment on ac
count, the remainder to he paid as the work progrP.sses, final payment to 
he made when the vault has been erected in place. When the bill of 
sale has been issued, thE> materials for the particular vault are bought 
in the name of the company, hiller! to its factory in Ohio and paid for 
by the company when the vault is manufactured or aRgembiied. A repre
sentatiye in the employ of the purchaser is permittPd to be present at 
the factory during the prof'ess of the construction of the vault for the 
purJJose of inspecting the materials and work, approving antl ac
cepting the same from time to time when satisfactory. The claim of 
the company iH that those materials so onlered and paid for by the 
Pompany for the purpose of constructing a particular vault coulracted 
fo1· in the manner stated are not the propPrty of the manufar.tnrer, hut 
are the property of the purchaser Qf the vault. 

"Question: Should these materials he listPd by the company anrl 
assPssed and taxed as part of the property where its plant is.located? 

"5th. A New .Jersey eorporation having- all of its assets invested in 
Ohio, with one small plant in one ]Jiace and its principal plant in an
other in the state, and having its prinf'ip:-~1 nffi.re !orated at the latter 
plaf'e, had paid on April 9. 1911, on ar<'onnt cf maehinery being f'on
struf'ted for it at various pla~es outside of Ohio for its use in the con-
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struction of a new plant in Ohio, a large sum of money. The company 
inspects the material and work as it is being done in the construction 
of this machinery, but carries no insurance on it and claims to have 
no ownership in the machinery until it is built, delivered and erected 
in its plant in Ohio and is finally approved by the company. 

'·Question: What return, if any, shouOd the company have made 
for taxation on this account in Ohio? 

"6th. An Ohio corporation, having its office in this state, where it 
transacts. all of its business, contracts for the output of a number of 
factories located in different parts of the country, which it sells to its 
customers from its office in Ohio. "When the company makes a sale, it 
orders the goods shipped from the manufacturing company whose out
put it has purchased direct to the customer. None of the manufactured 
articles it has purchased are delivered at its place of business in Ohio. 

"Question: What, if any, property should the company return and 
be assessed and taxed upon in Ohio on account of such business?" 

To the solution of your first question, the following constitutional ana 
statutory provisions of this state are, I think, applicable. Section 5404 of the 
General Code, as amended 102 0. L., 61, provides as follows: 

"The president, secretary ana principaQ accounting officer of every 
incorporated company, except banking or other corporations whose taxa
tion is specifically provided for * * * shall list for taxation, veri
fied by the oath of the person so listing, all the personal property 
thereof, and all real estate necessary to the daily operations of the 
company, moneys and credits of such company or r.orporation within the 
state, at the true value in money." 

Section 5405 of the General Code, as amended 102 0. L., 61, provides: 

"Return shall be made to the several auditors of the respectiye coun
ties where such property is situated, together with a statement of the 
amount thereof which is situated in each * " * taxing district 
therein. * * *" 

Article XIII, section 4 of the constitution: 

"The property of corporations, now existing or hereafter rrcated. 
shalll forever be subject to taxation, the same os the property of intli

vicluals.'' 

Section 5328 of the General Code: 

"All real or personal pro]Jerty ·in this state. belonging to indi
viduals or corporations, and all moneys, credits, investments in bonrls, 
stocks. or otherwise, of persons rr>siding in this state. shall be subject 
to taxation, * * *" 

Section 5320 of the General Code: 

"The word 'person' as used in this title, includes * .. cor-
porations; 
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Section 5325 of the General Code: 

"The term 'personal property' as so used, includes first, every 
tangible thing being the subject of ownership, whether animate or in
animate, other than mon~y, and not forming part of a parcel of real 
property, as hereinbefore defined; * * "'" 

Section 5381 of the General Code: 

"A person who owns or has in his possession or subject to his con
trol personal property u;ithin this state, with authority to sell it, which 
has been purchased either in or out of this state, with a view to being 
sold at an advanced price or profit, or which has been consigned to 
him from a place out of this state for the purpose of being sold at a 
place within this state, is a merchant." 

Section 5382 of the General Code: 

"When a person is required by this chapter to make out and de
liver to the assessor a statement of his other personal property, he shall 
state the value of such property appertaining to his business as a mer
chant. In estimating the value thereof, he shall take as the criterion 
the average value of such property, as provided in the next preceding 
section. * * *" 

Section 5385 of the General Code: 

"A person who purchases, receives or bolas personal property 
* * * for the purpose of adding to the value thereof by manufac
turing * * * or by the combination of different materials with a 
view of making a gain or profit by so doing, as (is) a manufacturer, and, 
when he is required to make and deliver to. the assessor a statement of 
the amount of his other personal property subject to taxation, he shall 
include therein the average value estimated, as hereafter provided, of 
all articles purchased, received or otherwise held for the purpose of 
being used, in whole or in part, in manufacturing '' * * and of all 
articles which were at any time by him manufactured or changed in any 
way, either by com_bination * * * or adding thereto which, from 
time to time, he has had on hand during the year next previous to the 
first day of April annually. * * *" 

Section 5386 of the General Code: 

"Such average value shall be ascertained by taking the value of all 
property subject to be listed on the average basis, ownert by such manu
facturer, on the last business day of each month * * * adding such 
monthly values together and dividing the result by the number of 
months the manufacturer was engaged in such business during the 
year. * * *" 

Section 5371 of the General Code: 

"* "' * :\olerchants' and manufacturers' stock, and personal prop
erty npon farms shall be listed in the township, city or village in which 

679 
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it is situated. All other personal property * * * except as other
wise specially provided, shall be listed in the township, city or villlage in 
which the person to be charged with taxes thereon resides at the time 
of the listing thereof, if such person resides within the county where 
the property is listed, and if not, then in the township, city or village 
where the property is when listed." 

The fono,wing preliminary observations may be made with reBpect to tile 
effect of the foregoing provisions of the General Code and the constitution: 

First. By virtue of article XIII, section 4 of the constitution, and by virtue 
also of the expressed provision of sections 5328 and 5620 of the General Code, 
a ruJle of taxation applicable to persons generally is presumed to be ap11licaul8 
to corporations, unless an intention to apply a different scheme to co1 porations 
clearly appears. (See Cleveland Trust Company vs. Lander, Treasurer, 62 0. S., 
266-277.) 

Second. The above quoted statutes applicable to the re~urn of merchants' 
and manufacturers' stock and property used in such business constitutes not a 
separate rule of taxation, but merely a separate and peculiar method of valua
tion of certain kinds of personal property. The general assembly has recognized 
the inequality of applying to merchants and manufacturers the rule applicablle 
to ordinary individuals, namely, that the value shall be affixed to specific prop
erty which it possesses on the day preceding the second Monday of April of a 
given year, and that only such personal property shall be returned for taxation 
as is owned by the taxpayer on the said day. As a substitute for this rule, the 
legislature has provided, in effect, that a merchant's or manufacturer's stoPi' 
shall be regarded as an entity and shall be valued by determining, Dnot the ag· 
gregate value of specific articles, whicll constitute it. on the day preceding the 
second Monday of April, but by determining the average value of such specific 
articles on hand during the year preceding that date. 

Third. The corporation engaged in the manufacturing business and_required 
to make returns as a corporation to the county auditor of all its personal prop· 
erty must value that portion thereof which is used or partly used in the process 
of manufacturing and which consists o,f completed manufactured article on 
hand during the year as manufacturer's stock. There seems to be very lit.t.!e 
question as to this conclusion. Courts have practically adopted it wherever 
the appllication of tile sections relating to the valuation of manufacturE.r's 
stock to corporations have been involved. 

Brewing Company vs. Hagerty, 8 C. C., 330. 
Bridge Company vs. Yost, 22 C. C., 376. 

mention this point because both the sections relating to the return of 
merchants' stock and that relating to the return of manufacturers' stock ex· 
pressly provide that when a person is required to make his r"turn to tile as
sessor he shall proceed as therein provided. Corporations, of course, do not 
make their returns to the assessor. However, the controlling principle is that. 
already alluded to. namely, that the rules applicable to individuals are pre
sumed to be applicable Jikewise to corporations, unless a contrary intent clearly 
appears. 

Fourth. Tangible personal property of a corporation domicired within this 
state, which said property is located outside of the state, is not subjee:t to tax::t· 
tion in Ohio. This is clear under the provisions of amended section 5404, :w•l 
from those of section 5328, General Code. 

Putting it in another way, the state has expressly waived its right, if it 
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had any right, to tax tangible personal property located outside the limits uf 
the state, whether the same be that of a corporation or of an individual. ;:.:. 
though the ordinary rule is that tangible as well as intangible personal prop
erty is given, for purposes of taxation, the situs of the owner's residencf'. 

Fifth. :\lerchants' and manufacturers· stock are treated in our statutes as 
tangible personal property. True, the specific articles composing such a stoch 
are not taxed as such; rather, as already pointed out, the stock as a whole b 

regarded as a unit and valued according to the arbitrary rule, llut it <loes nut 
follow that because of this method of valuation, the tangible nature of the 
stock as a unit is lost. On the contrary, the following facts apparent on th<O 
face of the related sections olearly indicate an intention to class merchant;;' 
and manufacturers' stock as tangible property. or, more accurate than the wonls 
of the statute, simply as "personal property" as distinct from "moneys. credit::> 
and investments": 

(a) 'I'he definitive sections found in chapter 1 of the taxing title, anrl par
ticular·ly section 5325 thereof, above quoted, shows that the only definition 
within which merchants• and manufacturers' stock could p.-operly lle included 
is that of the term "personal property." 

(b) Proper reading of section 5371 shows that not only are merchants' 
and manufactnrers' stock to be regarded as a class of personal property ann 
together with personal property upon forms to be treated in a different manner 
from "all other personal property" but a'lso that such merchants' and manu
facturers' stock is given a speeial situs for taxation, namely, "the township, 
city or village in which it is situated." As to corporations, of course the vro
vision as to separate listing of merchants' and manufacturers' stock in the 
place where situated adds nothing to the provisions of section 5405 as amended. 
which requires that all tangible property of a corporation be returned in the 
county in which it is situated with a statement. of the amount thereof which 
is situated in each taxing district of such county. 

At this point, permit me ta remark that in the case of Bridge Company vs. 
Yost, supra, there was no account taken of the fact that merchants' ancl mann
facturers' stock is required to_ be listed in the taxing district in which it 1s 
situated. The holding in this case was that a corporation engaged in the manu
facturing business would be required to list as part of its manufacturer's stork 
in the county in which its plant was located materials used in constructing a 
bridge in another county. This decision might be reconci·led with the statutes 
upon the theory that while a manufacturer's stock must be listed in the cotu:ty 
in which it is situated, yet the stock a<> a whole, being an entity, any portion 
of it used and operated upon in another portion of this 'State is dP.emed part r_n,l 
parcel of it and is to be returned for taxation in the county and district wller·J 
thP. major portion of the stock is. lTnfortunately, however, the court faile,J to 
take any account whatever of the statute which r have mentioned and its rk· 

('ision, which is otherwise instructive. is weakener! thereby. 

It is to be noted. however, that the court refused ta pass upon the question 
as to whether property used in manufacturing by a company whose sole plant 
was in the state of Ohio, but which property was never actually brought into 
the state of Ohio, could be taxed in this state for the reason that same was not 
necessary to the decision. (See page :Hi5, 22 Ohio C. C. Reports.) 

Whether or not the rule suggested for the purpose of reconciling the c-ase 
of the Bridge Company vs. Yost with section 5371 of the General Code, which 
was in force at the time the case was decided, would be the proper one. that 
rule is not inconsistent with the principle ·already laid down to the effert that 
merf'hants' and manufacturers' stock is rP~arrled as tang-ible property, nor with 
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the other principle defined to the effect that tangible property situated outside 
of the state is not subject to taxation. 

(c) In sections 5382 and 5385 referring respectively to merchants' and 
manufacturers' stock the phrase "when he is required to make and deliver 

* * * a statement of t.he amount of his other personal property subjooct to 
taxation." 

f';ixth. As a necessary conclusion from the last two general principles above 
referred to, manufacturers' stock being "personal property,'' i. e., tangible l)Cr· 
sonal property, is not subject to taxation in Ohio unless it is located in Ohio, 
regardless of the legad residence of the principal place of business of the person 
or corporation holding it. 

The foregoing is in· itself an answer to your first question; for the sake of 
exactness, however, further discussion is necessary. If the case of the Bridge 
Company vs. Yost, supra, be regarded as establishing a principle, not in so 
many words as included in the decision, that a manufacturer's stock, including 
his materials (the thing directly concerned in the case) was taxable as an entity 
or unit regardless of the location of the speeifie articles at the place where the 
bulk of it is customarily located, then it might be urged that because the bulk 
of the manufacturer's stock of the corporation, to which you refer in your tirdt 
question, is 'located in Ohio, the sitns of that stock is for the purpose of taxa
tion the situs of all kinds of property belonging to it wherever JocatPd-whether 
within ·OJ' outside of the state. That is to say, wherever the main stock is located 
all materials and manufactured products have their situs whether actually part 
of the main stock or not. Hence if thi;; be the rule, a ma,nufactured product "n 
hand in a warehouse in another state at all times during the year preceding 
the taxing date is to be regarded as part of the stock on hand of the manufac
turer at the place where the bulk of his stock is kept and its value taken int0 
consideration in ascertaining the average value of the stock taxable in Ohio. 

I have already suggested what seems to me to be exce1lent 1:-easons for re
jecting this view, at leas't in its entirety. Whatever may be the true rule ns to 
nnity of a manufacturer's or merchant's stock where a single person, tinn or 
corporation carries on a manufacturing or mercantile business. prineipally at 
one place, but incidentally at otheTs, all wi.thin this state, I am convinced that 
the controlling intention evinced by the statutes above cited, which is, that 
tangible personal property located outside of the state shall not be subject to 
taxation within the state, impels the conclusion that such goods and materials 
belonging to a manufacturer or merchant whose principal business is carried 
on at a point within this state, and during a portion of the year preceding tax 
day are kept on hand in connection with such b11siness outside of the stat8, are 
not to be tal\en into consideration in determining the value of such merchants' 
or manufacturers' stock on hand in this state during such time as it is held out
side of the state. 

Authorities on the point are meager. The following cases. however, are 
suggestive: In the American Steel and Wire Company vs. Speed, 110 Tenn .. 524, 
affirmed 192 U. S., 500, it was held that a manufacturing corporation, carrying on 
its manufacturing business outside of the state of Tennessee and having an agent 
in that state to whom it shippect its manufactured products to be kept in stock 
in the agent's warehouse, and therefrom delivered to buyers ordering from its 
traveling salesmen and not from its warehouse agent who had no authority 
whatever to sell or to fix prices, was itself a "merchant" within the meaning of 
a statute quite similar to our own respecting merchants' stock, anct was ohliged 
to pay taxes in the state of Tennessee upon the va!ue of its stock in warehouses. 
The contention on the part of the corporation was that it was a m3.nufacturer 
and carried on no business that a manufacturer would not be oblige'l to ~?arry 
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on; and that when it carried a stock on hand in the state of Tennessee, it was 
a portion merely of its manufactured stock and was not there kept as merchant's 
or dealer's stock. This contention, the court, of course, denied. 

It is obvious, to be sure, that this case is not decisive of the question of 
itself. It merely decides that the stock such as that described in your first ques
tion, may be a merchant's stock in another state. This would not prevent it 
from being a part of a manufacturer's stock in the state of Ohio. The reasoning 
upon which the decision is ba.Sed, however, is helpful in that it tends to estab
lish the proposition that there may be a line at which manufactured stock ceases 
to be such and becomes merchants' or dealers' stock. 

In Selz vs. Cagwin, 104 Ill., 647, the facts were as follows: 

"A partnership was engaged in the business of manufacturing at 
.Joliet; the same firm was also engaged in the business of wholesale 
jobbing in Chicago, handling there not o:n,ly the goods manufactured at 
.Joliet but other goods of like kind purchased elsewhere." 

The statutes of Illinois did not require a listing of merchants' and manu
facturers' stock on the average basis, but they did require that: 

"The personal property of * * * merchants and manufacturers 
shall be listed * ~' * in the county * ~' * or district where the 
business is carried on, except such property as shall be listed or assessed 
elsewhere, in the hands of agents." 

The decision was, that the stock on hand on the taxing day at the manu
factory should be assessed as manufacturing stock in Joliet, and the stock on 
hand at the jobbing house in Chicago on the same date should there be listed 
and assessed as merchants' stock. 

This !last case suggests· still another reason for reaching the conclusion 
which I have already announced. Sflction 5381 of the General Code provides 
that a merchant shall be defined as "a person who * * * has in possession 
.. * * personal property within this state with authority to sell it * * * 
which has been consigned to him from a place out of the state for the purpose 
of being sold at a place within this state, * * *" That is to say, this is one 
of two definitions of the word given in this section. It is clearly the intent of 
the legislature, therefore, as evinced by this section, to embody in statutory form 
the rule announced in the Tennessee case. That is to say, if the facts stated in 
your first question were reversed and the corporation's manufactory were in an
other state, and its agent in the state of Ohio, such agent would clearly be re
quired to list the stocl' in his possession as a merchant. 

This section suggests a policy which I think must be presumed to exist un
less the contrary clearly appears from related sections, namely, that when a 
portion of the manufacturer's stock is shipped out of the state for the purpose 
of storage and ultimate sale, it becomes separate from the balance of the manu
facturer's stock at the manufactory and loses its character as such stock and is, 
therefore, treated as merchants' stock. 

Every consideration, therefore, save only the silence of section 5385 upon 
the question, points to lhe conclusion which I have already suggested. I am, 
therefore, of the opinion that when manufactured products are sent or con
signed to an agent of the manufacturer located in another state to be sold by 
him, or by the manufacturer himself from a stock in the hands of such agent, 
the articles so shipped cease to be "on hand" within the meaning of section 5:385, 
and no longer constitute a part of manufacturers' stock of finished products. 



684 'rA.X CW.II>ll:::>STON OF OTIIO 

The value of such specific arti~les so shipped then is to be taken into con
sideration in an effort to ascertain on the average basis the value of the manu
facturers' stock subject to taxation on the day preceding the second Monday 
of April only by including the same in the value of the property subject to be 
listed ori the last business day of each month, that the specific property so shipped 
was at the manufactory or kept and maintained elsewhere in this state with
out being separated from the principal stock of finished products in such a man
ner as to acquire the chara(ter of merchants' stock 

This rule applies as well_to corporations in listing their returns of personal 
property as to individuals and firms. 

Answering your second question, I beg to. state that in my opinion, when a 
machine produced by a manufacturing company is leased or rented to a user. 
it ceases to possess the character of part of manufacturers' stock of finished 
articles within the meaning of section 5385, supra, upon the principlles already 
discussed. ThereJ',ore, such machines so rented and leased and in the hands of 
customers of the manufacturers are to be listed and assessed for taxation as spe
cific articles of personal property and not as part of manufacturers' stock, ex
cept insofar as they must be tal;:en into account in computing the value of the 
manufacturer's stock, as a part of a monthly inventory taken at such times ot· 
at such times at which they do compose a part of the stock. 

This being the case, am·ended section 5404 is in itself a complete answer to 
your second question. It provides, as I have already pointed out, that corpora
tions other than those for the taxation of which specific provision. is elsewhere 
made in the statutes, shall list for taxation "all the personal property thereof 
* * * within the state.'" The reasons for holding that the phrase "within 
the state," as used in this section, modifies alii the nouns and phrases preceding 
it and subject to modification instead of merely the nouns, ·'moneys and cn:dits," 
have already been stated. 

Inasmuch, therefore, as in the case described. in your second question, the 
machines referred to would constitute specific personal property of a corpora
tion located outside of the state, I am of the opinion that such machines need 
not be listed and returned as a part of the personal property of the corporation 
under section 5404 as amended. 

Your second question, however, asks also as to the status of the amounts due 
a corporation under the circumstances therein defined as credits or investment~ 
subject to be listed and assessed in Ohio. 

Sections 5323 and 5324 of the General Code define the phrases "investments 
in bonds" and "investments in stock." I shall not quote those sections, but suf
fice it to say, that in my opinion the rentals such as those described in your 
second question are not to be regarded as "investments" within the meaning of 
that word wherever used in the constitution or in the statutes. 

Section 5327 of the General Code provides in part as follows: 

"The term 'credits' * * * means the excess of the sum of all 
ilegal claims and demands, whether f,o-r money or other valuable thing, 
or for labor or service due or to become due to the person liable to pay 
taxes thereon, * * * when added together, estimating every such 
claim or demand at its true value in money, over and above the sum of 
legal bona fide debts owing to such person. * * *" 

:r'his definiti(m is broad enough, it seems to me, to include all claims in
cluding choses in action, and indeed the supreme court has so construed it. 

Rheinbolut vs. Raine, 52 0. s., 160. 
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:\lyers vs. Seaberger, 45 0. S., 235. 
Cameron vs. Cappeller, 41 0. S., 533. 
Grant vs. Jones, 39 0. S., 506. 

6~5 

The mere fact that in the given case the claim of the corporation might not 
ue fixed and determined and the debt of its leases liquidated docs not effect the 
question. The true value in money of each 'lease held in Ohio must be taken 
into consideration in ascertaining the sum total of the credits of the corpora
tion in the state. 

Your question states specifically that the annual rental which the corpora
tion exacts for the use of its machines is payable monthly at the home office of 
the company in Ohio and the leases which constitute the evidence of indebted
ness in a given case are there held. That being the case, I am of the opinion 
that the credits which these leases constitute are held in Ohio and taxable to 
the corporation at its principal office. The ordinary rule is, of course, tha.t 
credits are taxable at the residence of the owner aud that is the express declara
tion of section "5328, General Code, above quoted. In the case of corporations, 
however, a different rule seems to obtain by reason of the amended section 5404, 
which taxes the credits of a corporation when held within this state whether 
at the principal office of the corporation or elsewhere. Hubbard vs. Brush, 61 
0. s., 252. 

On either theory, however, the situs of the credits described in your second 
question for taxation is the home office of the company and same must be there 
listed and assessed at their true value in money as part of the sum total of 
credits due the company in Ohio. 

The above discussion suggests the answer to yonr third question. In my 
opinion a foreign corporation which maintains its nominal principal office in 
another state, must return as part of its credits, subject, of course, to proper 
deduction, and at the true -value in money, such claims and demands due the 
company and for which the evidences of indebtedness consisting of books, ac
counts and other papers are kept in Ohio; and if, in point of fact, such a for
eign corporation maintains its only factory in this state and there maintains 
headquarters and keeps its bool{S and papers, excepting its mere corporate rec
ords, a very strong presumption, to be rebutted only by the most convincing 
testimony, will exist that all of the credits of such corporation should be listed 
and assessed at the office of the company in Ohio. Hubbard vs. Brush, supra. 

Your fourth and fifth questions present inquiries which ·ought not be 
eategorically answered as propositions of law. In each case the question is as 
to which person or corporation, as between a vendor and a vendee, must list 
specific property for taxation. The questions, therefore, depend upon where the 
title to such ·specific property Is at the time when it must be listed for taxation 
or taken into account in determining the value of some stock subject to taxa
tion. Both questions also are of one particular type in that they present in
stances of the ordering of articles by one party to be manufactured by another. 
The peculiar fact of each case and in particular the actual intent of the par
ties controls, is the devolution of title in all such cases. That is to say, it is 
unsafe to state as a general rule just when title passes from the manufacturer 
to the vendee when 11roperty is ordered to be manufactured and delivered under 
circumstances such as these. The general rule in Ohio is perhaps best stated 
in the case of Shawhan vs. Van Nest, 25 0. S., 490. The statem<Jnt of facts in 
that case is in part as follows: 

"V., who is a carriage maker, agreed with S. "' 0 * that for the 
sum of seven hundred dollars, he would furnish the materials and make 
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for ·s. a two-seated carriage in accordance with his directions, and have 
the same completed and ready for delivery at V.'s shop on the first day 
of October following, in consideration of which S. agreed to accept the 
carriage at the shop, and pay V. the contract price for it. 

"V. completed the carriage and tendered it to S. wb{} refused to ac· 
cept and pay for it. V. sued for the contract price with interest. The 
court held that the action was maintainable." 

The decision turned upon the question as to whether or not the title passed 
prior to the acturul delivery of the carriage. If title had not passed. the measure 
of damages would have been the difference between the contract price and the 
market price at the time and place of delivery. If title had passed, however, 
the measure of damages would be the entire contr<tct price. The court held that 
the facts above stated ~vere sufficient to pass title from v. to s. as soon as the 
materials furnished by him were appropriated to the use of the vendee and 
worked into the finished product which he had agreed to pnrchase. 

Many authorities are cited in the decision, but it is apparent from the de
cision itself, as well as from an examination of the authorities outside of the 
case, there is a division of authorities upon the exact question in Shawhan vs. 
Van Nest. The case, however, related not to the title to materials, but to the 
title to the finished product. It not only did not decide in whom the title to 
the materials rested at any time during the process of manufacture, bnt it also 
faiiled to decide in whom the title to the manufactured article was vested dur
ing the process of manufacture. T'he case is helpful, however, because of the 
difference between its facts and those stated in your fourth and fifth que.stions. 
The following differences are to be noted: 

1st. In the case cited the article was not to be paid for until delivered; in 
the case you state advance pa.yment is required and partial are exacted from 
time to time. The manner of payment, however. ,is immaterial-it is deter
mined by the contract of sale, and of itself is not a determining factor in decid
ing when the title passes. 

2d. T'he vendee in the case cited agreed to approve the work when finished; 
in the case you submit the vendee has the right to inspect both the material and 
the manufactured product during the course of manufacture. and I take it that 
this right implies the right to reject defective and improper material and to re
fuse to accept the finished product. This difference is quite materiall. If the 
ventlee has the right to reject either the material or the finished product, it is 
clear that he is under no obligation to pay anybody for any material or product 
properly rejected by him. This fact, then, tends to support the conclusion that 
in the case you submit no title passes to the purchaser until acceptance of the 
product. 

3d. The case cited does not, as already pointed ont, relate to the title to the 
materials vested in the vendee upon their appropriation by the vendor to the 
work ordered by the vendee; the case relates particularly to the title to ma
terials and 'it would seem that whatever doubt might exist as to the title to 
such materia!ls under the circumstances involved in the decided case, there can 
be no doubt that the materials in the case submitted by you bE>ing subject to 
rejection by the vendee belonged to the vendor, at least until they are actually 
worked into the pr~duct in the course of manufacture and probable (on the far::t 
you submitted) until the finished product is itself accepted. 

For all of the foregoing reasons I am of the opinion that the materials 
ordered and paid for by the corporation described in your fourth question for 
the purposes of being worked into products ordered to be manufactured by its 
customers and used by it in producing specific ordered articles subject always 
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to the ap1>roval or rejection of a representative of the vendee, helong8 to the 
corporation so long at least as they retain the characterh;tics of materials and 
property-although additional facts might be necessary to establish these points 
-until they are completely worked into a finished product which is not ac
cepted by the vendee. Such materials, therefore. should be taken into consi.l
eration by the corporation in question as a part of its materials on hmHl on 
such monthly days as they were held by the company as materialfi; such prod
ucts as are described in your second question in the process of manufacture to
be taken into account as a part of the stock of the corporation in the process 
of manufacture during such monthly days as the specific articlrs remaining on 
hand in such condition: and the finished product if in the pofiSP"~ion of the cor
poration disapproved by its <:ustomers on the last business day of any month or 
the year preceding taxing day should be regarded by it as part of its stocl{ of 
finished products. 

As I have pointed out, however, the above holding, especially with respect 
to the character of the property in the process of manufacture and to th·· com
pleted product is made only upon the facts submitt<'d which are somewhat 
meager. A more complete statement of fact might rest1·lt in a different con
clusion. 

For reasons similar to those referred to in discussing your fourth question, 
your sixth question must be answered in general hy holding that the corporation 
therein referred to need make no return whatever of machinery bein~ con
structed f6r it in another state for use in the construction of a new plant in 
this state. Here, however, an additional reason is suggested which would seem 
to warrant retm·ning an unequivocal answer to this effect. Under section 538G 
of the General Code each manufacturer is required to "list at the fair cash 
value all engines and machinery of every description used or designer! 10 be 
used in * * 
of the * '' * 

* manufacturing. except such fixtures as are considered a part 
real property. * " *" Tn my opinion this provi!iion must he 

construed in the same manner in which the remaining provisions of this sec
tion and of section 5385 have been construed by me in answering your first ques
tion. That is to say, the tax being upon the specific property and the con
trolling intent of the general assembly that specific property outside of the state 
!'hall not be taxed. I am of the opinion that whether or not the machinery in 
question belongs to the company, and whether or not it is intended for use in 
Ohio, either as a fixture or movable property, it do<'s not become subject to taxa
tion in this state until it is brought into Ohio. 

It does not follow, however, that because the spP.C'ific prop<'rty is not sulJ
ject to taxation, no returns should be made on account of the transaction de
scribed in your fifth question. The company has expended a large amount of 
money. In return for this expenditure it has a claim or demand. That claim 
or demand is to have certain machinery completed for it, subject to its approval 
and delivered at its principal plant in this state; in case its right in this rcspec·t 
is violated it has the right to recover damages from the manufacturer who is 
constructing the machinery for him as for breach of contract or the like. This 
right of the company in question possesses an assessable valu<' anrl. in my opin
ion, is taxable as "credits" within the broad meaning term above definetl ancl 
discussed. 

Now, in the case you submit, the legal domicile of the corporation i;; in the 
state of New Jersey. Prima facia, then, its credit!", especially a credit of this 
kind which does not pertain to the ordinary businesl'l of manufaeturin~. have 
their situs for taxation purpo!les in that state. On the other hand. however, 
your question states thP. "principal office of the company" hy which I presume 
you mean the principal business office is located in Ohio. If the contract!l under 
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which the work in question is being done by the company are held in Ohio then 
under the rule of Hubbard vs. Brush, supra, construing what is now section 
5054 of the General Code, the situs of these credits for taxHtion would. in my 
opinion, be at the principal office in Ohio. If the facts are, then, as I presume 
them to be from the form of your question, the corporation referred to in your 
fifth inquiry should J·etnrn on account of the transactions therein referred to. 
and as a part of its credit subject, -of course, to deductions for debt. the true 
value in money of all of its rights growing out of the sam<> as credits. 

Upon principles already announced. it is my opinion that an Ohio corpora
tion whether it be engaged princip3.lly in the business of manufacture or in 
the mercantile business, which you de·scribe in your fifth question, contracto; 
for the output of a number of factories ·located in different parts of the country 
and sells the same to its customers is as to this branch of its bnsinePs a mer
chant and not a manufacturer. If the corporation contracten with the owners 
of different factories for the manufacture of materials furnished by it in the 
finished product, the corporation would then, in my or1inion, be a manufacturer 
within the meaning of the Ohio statute as to such bnsiness. (See State vs. 
Clarke, 64 Minn., 566.) This, however, is not the case. The transaction is one 
in which the corporation buys the manufactured product rather than one in 
which itself manufactures through another inasmuch as the purchase of such 
manufactured products is for the purrose of sf'lling "at an advanced price or 
profit"-at least I presum<> that to be its purpose. 'T'he definition of the word 
··merchant" as embodied in section 5:381 of the General Code is. satisfied in all 
respects. This section specifically provides that returns as a "merchant·• shall 
be made only by persons having property in their possession within this .<tate 
with a view to being sold at rtn advanced price or profit. lt folllows. therefore, 
that as to stock on hand at the manufactory with which the Ohio corporation 
contracts, and which is located outside of the state of Ohio, the corporation is 
not taxable in Ohio either as a merchant or manufacturer or otherwise. 

Your question does not sper:ify as to whether or not any of the factories from 
which the corporation purchases their products sold by it are located in this 
state. If any of them are located in Ohio, then, in my opinion, a stock of goods 
located at any such factory and from \vhich specific. articles are sold, must he 
valued and listed as a merchant's stock in the county in whieh it is located. The 
principles and the statutory provisions fixing the situs of surh stocl' for taxa
lion have already been averted to. 

In addition to being taxable upon goods kept by it in stock at various fac
tories in this state. the corporation is also requiren to list as credits, at their 
true valine in money, any claims or demands payable to it at its principal office 
in Ohio or elsewhere in the state growing out of this kind of business. 

Very truly yours. 
TrMOTllY S. HOGA~, 

.Attorney General. 
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B :l91. 

TAXES AXD TAXATION-:mNERAL RIGHTS-VALUATION RY PERSONAL 
PROPERTY ASSESSOR-NO REVIEW BY AUDITOR OR BOARD OF 
EQUALIZA'I'ION. 

The potcer to value mineral rights, rests b?J section 55G2, General Code, as 
amendecl 102 0. L. 89, in the tJersonal property assessor who shall value such 
rights annually, and the valuation so fixed shall be final for the year. 

When, therefore, aftPr 'L'aluation by the assessor and before the time for pay
ment of taxes, knowledge is acquired of the les.~ened value ot such mineral 
rights, neither the county auclitor nor the boarcl ot cqnalization may reduce the 
valuation so fixed. 

'l'he same rule applies even though by the terms of lease or cr;ntract, the 
otcnership of the mineral 1'ights be automatically relinquished by the discovery 
of the absence of minG,rals, antl the mineral rights will nevertheless remain on 
the tax. 

CoLUllrnus, OHIO, September 25, 1911. 

The Tax Commission, Colurnbus, Ohio. 
Gt,XTL~)i~x: -I beg to aclmowledge receipt of your .Jetter of September 13th, 

enclosing a copy of a letter addressed to you by the auditor of Athens county, 
requesting my opinion upon the question submitted by him, as follows: 

"An owner of mineral rights has filed with the auditor a statemept 
to the effect that an effort bas been made to find or develop minerals 
in accordance with such rights, but that the effort is unsuccessful and 
that no minerals are found in the land covered by such rights. 

"May the auditor or the board of equalization reduce the value of 
the mineral lands in accordance with this statement; or should the 
statement be made to the personal property assessor at the time of 
taking the lists of persona!! property subject to taxation for next year?" 

The question involves consideration of sections 5562 and 5563, General Code, 
as amended, 102 0. L., 89, which provide in part: 

"Section 5562. At the time of making the lists of personal prop· 
erty, the assessor shall make a list of " * " works of any kind de· 
signed for the production of minerals of any kind, which have been be
gun or constructed, since the last preceding quadrennial appraisement. 
"' * 0 If the assessor finds that rights to minerals containe>d or pro· 
duced in or upon any lot or parcel of land has been previously created 
and not separately assessed for taxation, he shall report the same, to· 
gether with his aggregate valuation of the lot or parcel and the> right or 
rights to minerals therein, to the county auditor, who shall apportion 
such aggregate valuation as provided in section 5563 of the General 
Code. If the value of any lot or parcel of land containing or producing 

* * * minerals or of any right to tlH' minerals tllercin shall dP
crease within the year by reason of the 'exhaustion of any such minerals 
or by the failure to find or develop such minerals the assessor !;ball de· 
termine as nearly as may be practicable how much less valuable such 
lot or parcel is in consequence of such exhaustion or failure to find or 
develop, in case the fee of the soil and the right to the minerals is 

4i-A. G. 
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owned and assessed for taxation against the same person, and malie re
turn thereof to the county auditor; where the title t<! the fee of the 
soil is in one or more persons, and the right to the minerals therein, 
* * * is in another person, the assEssor shall determine as nearly as 
practicable, how much Jess valuable the right to the minerals therein 
is by reason of such exhaustion or failure to find or develop, ::md make 
return thereof to the county auditor. If the county auditor finds that 
the vallue of any such lot or parcel or of any such right to the minerals 
therein has de0reased to the amount of one hundred dollars or more, by 
reason of such exhaustion or of such failure to find or develop. he may 
reduce the valuation of such lands or of any such rights to the minerals 
therein, as the case may be, so as to place such valuation at its true 
value in money." 

Section 5563 need not be quoted. It provides for the equitable apportion
ment by the county auditor of the taxable valuation of the fee of the soil and 
the minerals or mineral rights as between the owner of the fee and the separate 
owner o:f such minerals or mineral rights. 

No other statute so far as I have been able to ascertain bears in any way 
upon the question submitted. It seems to me that the phrase "within the year," 
as above it!J\licized, points to the conclusion that no reduction in the valuation 
of the mineral rights in question can now be made. The theory of section 5562 
is that mineral rights and minerals themselves, considered as a part of the real 
estate, shall be quadrennially assessed for taxation, by the quadrennial assessor 
of real estate, but that the valuations so made shall be annually reviewed, so 
to speak, by the annual assessor of personal property, for the JYnrpose of adjust
ing such taxable vaJuation to reductions in actual value, caused by exhaustion 
of minerals-or failure to find the same. The general assembly has thus taken 
cognizance of the fact that the actual values of mineral rights and minerals in 
place fluctuate from time to time, so that it would be unjust to affix to such 
minerals or mineral rights, considered as part of, or pertinent to, a parcel of 
real estate, a valuation which should continue in force, so to speak, for a quad
rennial period. 

But the legislative intention, as evidenced by the section is that the deter
mination of reductions in valuations of mineral rights, from the causes enum
erated in the statute, shall be made annually. It might have gone further and 
determined that whenever minerals are worked out prior to the payment ot 
taxes or discovered between the month of April and the 20th of December or 
the 15th of February following, the duplicate should be changed and the taxes 
assessed and collected upon the basis of the actual value at tax paying time, o·r 
upon some proportionate valuation, as in section 5593, General Code. This, how
ever, the 'legislature has not done. It has provided in effect that both incr~ases 
and reductions in the actual value of mineral lands and mineral rights as com
pared with the taxable valuation thereof, fixed by the quadrennial assessors of 
real estate, and as equalized, shall be returned annually by the assessor of per
sonal property at the time of taldng the lists of personal property. 

The auditor's question does not so state, but I assume the fact to hP that 
the owner's discovery in the case concerning which he inquires, was not made 
until after the assessor had made his return. At the time when the assessor 
listed the property, then. it is to be presumed that as a resu'lt of the quad
rennial assessment of real property the land and the mineral rights therein 
were both assessed at what was then supposed to he their true value in money. 
Putting it in another way, on the day preceding the second l\londay of April, 
1911, and prior thereto, the right of the applicant in the ease mentioned hy the 
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auditor possessed a f'ertain valuE> in money. It was a sper!IIative value, to be 
sure, but this is tn1e of all mineral valuE's. Tbere is no injnstif'e in compelling 
the owner of the mineral rights to pay taxes on this valuE> for the year l!lll. The 
statute 1;lainly requires that this be done and that the application filed \\ ith the 
auditor be made, so to speak, through the 1!Ssessor of personal property for the 
)'Par 1912. 

In addition to the foregoing considerations. the very fact that section 55G2 
was amended is significant. This section formerly vestPd in thE' annual hoard cf 
equalization the power of rPducing the mineral value assessed against laads in 
proportion as the product diminished. etc. The amendment takes this power 
from the annual board of equalization and vests it in the assessor, thus affording 
additional PVidence of the COITPPtnPss of the abovE' construction. 

It is my opinion, therefore, in a case in which the non-existence of miner.1Is 
f'Overed by mineral rights in lands is discovered nfter the annual asses3or of 
personal property has made his return to the county auditor, there is no right 
in the owner of such rights to have the assessment of such mineral valuation 
reduced or abated for the current year; but that at the next time for listing 
pet·sonal property for taxation the owner may report the facts to the personal 
property assessor who may afford proper relief. In case, however, such perscnal 
property assessor fails to afford the relief to which the owner of the mineral 
rights is entitled, then, ample power is conferred upon the annual board of 
equalization by the section rlefining its general po.wprs and duties to correct the 
same. 

I can conceive. however, of a possible state of facts which might give rise 
to some confusion. Some mineral rights, if I am not mistal,en, are in the form 
of leases terminable upon the failure to fine or develop the minerals covered 
thereby. If the case presented by the auditor is of this type the conclusion 
which I have above announced wou'ld still follow even though upon failure to 
llevelop mineral rights the same are automatically extinguished; yet, if they 
were in existence at the time of taking the lists of personal 11roperty they are 
taxa!Jie as of such time against the persons or corporations owning them at 
that time. 

Very truly yours, 
TIMOTHY S. HOGAN, 

.Attorney General. 
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A-413. 

TAXES AND TAXATION-CONSTITUTIONAL POWElliS OF LEGISLATURE 
TO EXEMPT PROPERTIES FROM 'I'AXATION-GREAT CAMP OF MAC
CABEES OF THE WORLD-:HUTUAL BENEI~IT ASSOCIATIONS. 

The 1·eal and personal property and the moneys, credits ancl investmPnts bP
longing to the Great Camp of the Knights of the Maccabees, must be p/aCPd ou 
the tax cluplicate at their true 1:alne in money. 

The provisions of section 5364, General Code, exempting from taxation. the 
properties of ·'secret benevolent associations ·maintaining a lodge system" a1~d of 
associations organizecl to create a funcl to be use(l for the care ancl maintenance 
of indigent members of the organization and the wiclows, orphans and ,/eceasecl 
members, and of "associations not operated with a view to profit and having as 
their principle object the issuance of insurance C"erli{icates of memb('rship" are 
beyond the powers of the legislatwre to exempt properties frorn taxation as lcticl 
do·wn in artide XII. section 2 of the constitntion anll therefore 1Joia. 

Col.l'~llles, Onw, October 7, 1911. 

Tax Commission of Ohio, Columbus, Ohio. 

G~~xTu;~n~x :-I beg to acknowledge recei11t of your letter of September 27t!J. 
requesting my opinion upon the following question: 

".The Great Camp of the Knights of the Maccabees of the World, 
whose main office is located in Norwalk, Ohio, had money on deposit in 
banks subject to withdrawal on demand and was the owner of office 
furniture on the day preceding the second Monday of April, 1911. The 
order claims that-;,uch money nnd other property arc not taxable, being 
exempt under the provisions of section 53G4 of the General Code, for the 
reason that it is a 'secret benevolent organization maintaining a lodge 
system,' and also 'an association whic:h is intended to create a fund to 
be used for the care and maintenance of indigent members of said or
ganization, and the widows, orphans and heneficiaries of the deceased 
members; that it is not operated with a view to profit, and that it has 
for its principal! object the issuance of insurance f'ertificates of member
ship, covering sick and accident benefits.' 

"Question: Is the property of such association taxable in this 
state?" 

Section 53G4, General Code, provides as follows: 

"Real or personal property belonging to an incorporated poo;t of 
the Grand Army of the Republic, Union Veterans Uni.on, grand lodge 
of Free and Accepted Masons, grand lodge of the Independent Order of 
Odd Fellows, grand lodge of the Knights of Pythias " '" " a re
ligious or secret benevolent organization maintaining a lodge system 
" " * incorporated association ·of commercial traveling men 
* " " not operated with a view to profit or having as their principal 
object the issuance of insurance certificates of membership, and the in·
terest or income derived therefrom, sbaJll not he taxable, and the trus
tees of any such organization shall not be required to return or list sueh 
property for taxation.'' 
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This section of itself answers your question if it is valid. However, the 
general assembly lacl{s general legislative power with regard to the subject of 
exemptions from taxation. Its powers in this particular are strictly limited by 
article XII, section 2 of the constitution which provides that: 

"" " " burying grounds, public schcol houses, houses used ex
clusively for public worship. institutions of purely public charity. plJIJ
lic property used exclusively for any public purpose and personal prop
erty to an amount not exceeding in value $200 for each individual may 
by general laws be exempt from tnxation " " * " 

No property belonging to persons or institutiom; other than those enum
erated in this constitutional provision may be exempted by legislntive action 
from taxation, and any act of the general assembly undertaking to create an 
exemption in favor of some class of institutions or inoividua.ls other than those 
enumerated is void. These propositions are ellementary. 

Manifestly a secret benevolent organization maintaining a louge system, anrl 
being an association which is intended to create a fund to be used for the care 
and maintenance of indigent members of the organization, and the widows, 
orphans and beneficiaries of the deceased members, whether operated with a 
view to profit or not is none of the following things: burying grounds, public 
school houses, houses used exclusively for public worship, public property used 
exclusively for any public purpose or personal property not exceeding in value 
$200. The institutions mentioned in section 5364, General Code, must be con
sidered as institutions of purely public charity if. their exemption from taxation 
is to be justified. 

In Morning Star Lodge No. 26, I. 0. 0. F. vs. Hayslip, 2il 0. S., 145, it was 
held by the court that: 

"A charit11.ble or benevolent association which extends relief only 
to its own. sick and needy members and to the widows and orphans of 
its deceased members is not 'an institution of purely publie charity' and 
its moneys held and invested for the aforesaid purposes are not exempt 
from taxation." 

No more succinct application of the ronstitutional provision to facts an<l 
statutes like those under consideration could havo been made. That is not 
"purely public charity" which extends its benefits to a particular order or to 
the dependents of its members. Charity does not become public. at least purely 
public, unti1 it is dispensed freely without regard to affiliation with any secret 
order, religious denomination or other organization. 

So much th.en of section 5364. General Code, as extends exf'mption to asso
ciations organized to create a fund to be used for the care and maintenance 
of indigent members of said organization and the widows, orphans and bene
ficiaries of the deceased members is clearly unconstitutional. If the order of 
the Knights of the Maccabees claims exemption under thi~:< part of the section 
it is clearly not entitled thereto. Nor, in my judgment, is that part of section 
5%4 which exempts from taxation the property of "secret benevolent organiza
tions maintaining a lodge system" constitutional. Certainly the fact that a 
society is secret does not mal{e it an institution of purely public charity. Surely 
the fact that it maintains a lodge system does not add to the charitableness of 
its nature. The worrl "benevolent" might seem to justify the exemption, but 1t 
is well known that societies are called "bPncvolent" whose brmpfits are strictly 
limited to members and their families and dependents. 
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Because, therefore, the benefits of the statute are not strictly limited to such 
benevolent secret societies having a lodge system as confer their benefits in a 
public way, this part of the section is unconstitutional. 

In fact I am reasonably certain that practically the entire section 5:364, Gen
eral Code, is void. There may be portions of it, however, that may be justified 
under the constitution and I would prefer not to base my opinion upon the en
tire inva\lidity of the section. 

It follows, however, from all the foregoing that so much of section 536·1, 
General Code, as in terms appl-ies to the Great Camp of the Knights of the 
Maccabees of the W'orld is unconstitutional and void, and that it is the duty 
of the taxing officers to cause the real and personal property ancl the moneys, 
credits and investments belonging to said great camp to be placed on the tax 
duplicate at their true value in money. 

442. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

TAXES AND 'I'AXATION-CORPORATIONS OWNIKG AND OPEfRATlNG A 
PUBLIC UTILITY-EXCISE TAX-FRANCHISE TAX-LIABILITY OF 
RAILROAD CORPORATION WHICH HAS SOLD ALL ASSETS 'AND 
SHARES OF STOCK. 

When aJ!l the shares ot the capital stock of a Tailroad corporat·ion. anrl all its 
tangib.le and intangible assets have been sold to another corporation. which 
operates the first railToad ana conducts its business. while the fi.rst railroad re
tains its existence as (~ coTporation of reco-rrl in the office of the secretary of statt, 
ana maintains its ,organization solely for the purpose ot protecting its properties 
now owned by ·the other corporation, such .first railroad corporation does ;·,ot 
"own nor operate" a public 1tt-ility uncler 102 0. L. 254 pro·uirling tor an excise 
tax upon gross receipts anrl earnings ot public u.tilities. 

Such corporati.on nwst, however. pay the annual fee required of domestic 
corporations to1· profit not owning or operating a public utility 11nrler 102 0. L. 
224-249, section 109, a-mognting to 3-20 of one per cent. upon its .sul,scriberl. 01 

issued and outstancling capital stock and the burclcn is upon S"lCh corzJoTatiun to 
show that all ot its originally S1tbscribecl capita:/ stock is not issued CM'Icl ant
standing. 

CoLe;\!BUs. Omo. October 31, 1911. 

The Tax Commission of Ohio. Golnn~bns, Ohio. 
G~;:nu;:\I EX :-I beg to acknowledge receipt of your letter of October 10th, 

requesting my opinion upon the following statement of facts and question: 

"On the 12th day of August, 1911, the Seioto Valley & New Englanc! 
Railroad Company filed with the commission its annual report as a do
mestic corporation for profit for the year 1911, and accompanied same 
with a statement. copy of which is enclosed. , 

"Question: Upon the statement of facts therein set forth, is the 
saicl railroad company required to pay an annual fee of three-twentieths 
of one per cent. upon its subscribed or issued anrl outstanding capital 
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stock? If so, what is the amount of the subscribed or issupd and out
standing capital stork of the company upon which it is required to pay 
an annual fee?" 

695 

The statement of facts made by the railroad comp::wy is very lengthy and I 
shall not set it forth in full herein. It appears therefrom that the Norfolk & 
~Western Railroad Company in the year 1880 acquired ownership of all of the 
shares of the capital stock of the Scioto Valley & New England R3ilroad Com
pany, and at the same time the ·said Scioto Valley & New England Railroad 
Company sold and conveyed its entire tangible and intangible assets to the 
said Norfolk & W€stern Railroad Company snbject to a certain mortgage made 
to secure an issue of bondg made by the Scioto Valley & New England R:1i!roall 
Company. Since that date the Norfolk & "\VeRtern Railroad Company has oper
ated the railroad theretofore operated by the Scioto Valley & New England 
Railro::ld Company, which said railroad company hag ceased to exist as a 
business agency but continues to exist as a corporation of record in the office 
of the secretary of state. Meanwhile in reorganization proceedings whereby 
the Norfolk & "\Vestern Railroad Company became the Norfolk & Western Rail
way Company all but a few of the shares of stock of the Scioto Valley & New 
England Railroad Company were delivered to a certain trust company for the 
purpo'Se of being held as muniments of title to the property formerly held by 
said Scicto Valley & New England Railroad Company. 

The corporate organization of the Scioto Valley & New England R<tilroad 
Company is kept up from year to year solely for the purpose of protecting the 
properties formerly owned by it for the benefit of those who now own them. 

The act of June 2, 1911, 102 0. L. 224-249, provides in section 106, etc., 
thereof as follows: 

"* * * annually * * * each corporation organized 
the laws of this state for profit shall make a report * * * 
commission." 

under 
to the 

Section 109: 

"Upon the filing of the report * * * the commission * * * 
shall * * * determine the amount of the subscribed or outst:mrling 
capit:ll stock of each such corporation. The commission shall certify 
the amount so determined by it to the auditor of state who shall charge 
for .collection * * '' from such corporation a fee of three-twentieths 
of one per cent. upon its subscribed or issued and outstanding capital · 
stock. which fee shall not be less than ten dollars in any case." 

Section 129 of the same act. 102 0. L. 254, provides that: 

"An incorporated company * "' 
lie utility in this state, and as such 
with the tax commission and to pay 
ceipts or gross earnings shall not he 
tions 106 to 115 inclusive of this act." 

"' owning or operating a pub
required by law to file reports 

an excise tax upon its gross re
subjert to the provisions of sec-

It is clear from the statement of facts that the Scioto Valley & New Eng
land Railroad Company is not a corporation owning or operating a public util
ity. In fact the corporation neither owns nor operates anythin~. It is simply 
a formal body corporate doing no actual business whatever, yet it is kept alive 
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on the records of the secretary of state and at any time might, if its stocJ,. 
holders so elect, and its directors so determined, again engage in the business 
for which it was originally incorporated or otherwise exercise its corporate 
powers. Indeed, it is exercising its corporate powers in that it is causing its 
officers to be elected from year to year. As originally incorporated it was a 
corporation "organized for profit." That it may not now be conducted for profit 
is a matter of no concern. The corporation has never been dissolved nor has 
it in a technical sense retired from business, so that it is unnecessary to rely 
on section 131 of the act of 1911, 102 0. L. 254, nor upon the corresponding 
section of the originaU Willis law in order to establish the fact that the cor· 
porate existence of the company has continued since the sale of its assets antl. 
still continues. 

Accordingly, it is my opinion that the Scioto Valley & New England Rail
road Company must pay the annual fee required of domestic corporations for 
profit not owning or operating a public utility. The amount of that fee is de
termined by the amount of the issued and outstanding capital stoclc The state
ment of facts as above quoted shows that the· Norfolk & Western Railroad Com
pany became the owner of certain shares of capital stock of the Scioto Valley 
& New England Railroad Company. These shares in order to be the subject 
of separate ownership must have been issued by the Scioto Va'lley & New Eng
land Railroad Company and must now be outstanding. Unless the fourteen 
shares which have not been delivered to the trust company referred to in the 
statement of facts have in some lawful manner been retired and are no longer 
outstanding, it is my opinion that the 50,000 shares originally acquired by the 
Norfolk & Western Railroad Company, and being the entire capital stock of 
the Scio,to Valley & New England Railroad Company constitute its issued and 
outstanding capital stock as well, of course, as its subscribed capita>! stock. The 
presumption in such a case should be that the amount originally subscribed 
and originally issued and outstanding continues to be the amount of the sub
scribed and issued and . outstanding capital stock, the burden being npon the 
corporation to show that any reduction in the amount thereof has lawfully 
been made. 

Yours very truly, 
TU£0THY S. HOGAN, 

Attorney General. 
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D 468. 

Do:\lESTIC CORPORATIONS NOT FOR PROFIT-CERTIFICATE OV DISSO· 
LUTION-CER'I'IFICATE OF TAX Co:\1:\IISSION AS TO FILIJS'G OF RE· 
PORTS-CORPORATIO~S REQUIRED TO REPORT TO St:PERI;>.;
TEl\'DENT OF INSURA~CE. 

Under section 5521 stipulating that the ser·retary of state shnll not {ilt: r.,., .. 
tificates of dissolUtion of corporations until thr· ta.T commission sh'lll lwr:,. 
furnished a certificate to tlte effect that all necessary reports of such corpora· 
tion have been filed tcith it, the commission must furnish such certificate tcilh 
regard to domestic corporations not tor profit oroaniZPd six month~ prior to 
Xovember, 1910, for the reason that such companies are unrler vbligafio.1 to {ilr 
reports with the commission for the years vrior lo rmrl inclucling UH: yrar 
1910. 

But with 1·espect tv such domrstic corporations not for ]Jro{it omaniZI'II 
after the aforesaid date. they being 11eve1· oblig('(l in law to file reports ll'ith the 
tax commission, or to pay fees thereon, such a certificate is not required frum 
the commission. 

Said section 5521 does not apply to insurance, fraternal, /JCne{idal, builrl· 
ing ancl loan, bond investment antl othe1· corporations 1·equirer1. by lan: to fil<' 
annual reports tcith the superintenclent of insu1·ancr·. 

CoLu~wu;;, 01uo, November 17, Ulll. 

'l'ax Commission of Ohio, Columbus, Ohio. 
G~;sTu;~n:x:-I beg to ackno\\~ledge receipt of your letter of November lOth, 

requesting my opinion upon the following questions: 

"Section 5521 of the General Corte, as enacted :\lay 31, 1911, pro· 
vi des as follows: 

"'In case of dissolution or revocation of its charter, on the pat·t 
of a domestic corporation, or of the retirement from business in this 
state, on the part of a foreign corporation, the ser-rC'tary of statP shall 
not permit a certificate of such action to be filed with him unless the 
commiS'Sion shall certify that all reports. requit·ed to be made to it, 
have been filed in pursuance of law, and that all taxes or fees and 
penalties thereon due from snch corporation have been paid.' 

"(1) Under this section is the commission required to furnish 
such certificate for domestic corporations not for profit? 

"(2) Is it required to furnish such certificate for insumnee, fra· 
ternal, beneficial, building and loan, !Jond investment, and other cor
porations required by law to file annual reports with thP. sHpPrin· 
tendent of insurance?" 

In addition to the section of the act of :\fay :11. 1 !111. qnot Pel hy yon, I he:.; 
to call attention to the following provisions of said act: 

"Section 129. (Designated therein as section fi:i18. 10!:! 0. L. 2~4}. 

~ " * insurance, fraternal, beneficial, building and loan. bond in· 
vestment anrl other corporations, requirE>d by law to fiiP annual reports 
with the superintendent of insurance, shall not he subjed to the> provi· 
sions of sections one hundred anrl six to one hunrlred and fifteen. in· 
elusive, of this act.'' 
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"The provisions of sections one hundred and six to one hundred and fif
teen, inclusive, of this act," require all domestic corporations for profit and all 
foreign corporations for profit, doing business in this state, to file reports with 
the tax commission, and to pay annual fees, based, generally speaking. upon 
the amount of the capital stock of such companies. 

Supplementing this citation, I beg to state that none of the provisions of 
the act of May 31, 1911, exact any report from, or af'sess any tax against, do-
mestic rorporations not for profit, as such. • 

It is to be noted that section 5521, above quoted by you, requires the cer
t-ificate of the tax commission that all ~ports "required to he marle to it'' h3-ve 
been filed in pursuance of law, and that all taxes or fees and penalties tllercun 
(i. e., on such reports) have been paid. 

Under the act of May 10, 1910, 101 0. L., 399, section 88, therein designated 
as section 5532, domestic corporations not for profit are required to file re
ports with the tax commission; and under section 90 of the same act a tax 
or annual fee was exacted from each such corporation. By section 101 of said 
act, however, the same exemption from the franchise tax provisions thereol' 
was made with respect to corporations required by law to file annual! reports 
with the superintendent of insurance as is made hy section 129 of the act or 
1911. 

By section 115 of the act of 1910, above referred to, all powers and duties 
theretofore devolving upon state officers, and by that act devolving upon the 
tax commisison, were imposed upon the commission. This language, I tal'e it, 
made it the duty of the tax commission to exact reports from corpontions de
linquent for reports prior to the year 1!l10, on July 1st of which year the tax 
commission assumed the duties of its office. Prior to that time, also, the Jaw 
was substantially the same as it was in the year 1910, excepting that the rluties 
of the tax commission, above referred to, were those of the secretary of state. 
That is to say, domestic corporations not for profit were required to file re
ports and pay franchise taxes but insurance companies, and other companie;, 
required to report to the superintendent of insurance, were not required to file 
reports with the secretary of state or to pay taxes under what was then !mown 
as the Willis law. 

From all the foregoing. the following facts are apparent: 
1. Prior to .July 1, 1910, no corporation was required to file any report 

with the tax commission or to pay any fee thereon. 
2. After July 1, 1910, the duty of each domestic conJoration for profit, 

then existing, was to file with the tax commission, in the month of November, 
1910, reports for the succeeding year. At the same time, companies delinquent 
for previous reports were required by Jaw to file the same with the tax com
mission, and not with the secretary of state, as formerly. 

3 .. At the present time no domestic corporation not for profit is charged 
with the duty of reporting to the tax commission or paying a fee on any such 
report for the year 1911; but the duty to report for the year 1910 and previous 
years stiql remains, hy virtue of the saving clause of section 161 of the act of 
1911. 

4. At no time and for no reason have corporations required to file annual 
reports with the superintendent of insurance heen under obligation to file any 
report with the tax commission or to pay any fees thereon . 

. From these facts, then, it is my opinion that the commission is requirefl . 
. to furnish a certificate, under section 5521, as to a domestic corporation not for 
tJrofit organized six months prior to November, 1910. (See section 102 of the 
act of 1910. 101 0. L. 425.) This is because such domestic corporations not for 
profit are still under legal! obligation to file annual reports with the tax com-
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mission for the years prior to and including the Y•'ar 1910, if sueh repm·ts 
have not already been filed, and to pay taxes thPreon. 

I am further of the opinion that domestic corporations not for profit, organ
ized after the date above mentioned, were never obliger! by law to fill' reports 
with the tax commission, or to pay fees thereon, anrt, therefore, in the case of 
the dissolution of any such corporation the commission need not furnish the 
certificate referred to in section 5521. 

I am further of the opinion that section 5:521 does not apply at all to insur
ance, fraternal. beneficial, building and loan, bond investment anrl other cor
porations required by law to file annuai reports with the superintendent pf 
insurance. 

A 469. 

Very truly yours, 
TIMOTHY S. HOGA:S, 

Attorney General. 

TAXES AND TAXATION-WILLIS TAX LAW~ORPORATIONS IN HANDS 
OF RECEIVER, ASSIG:-;'EE OR TRUSTEES- FEES COLLECTIBLE 
UNTIL CERTIFICATE OF DISSOLUTION FILED. 

A corporation in the hands of a Teceiver, assignre OT trustee for the brne(it 
uf creditOTS ancl stor:kholclers, must through such receiver, assignee o1· trustc!', 
file the reports ana pay the fee p1·cscribed by the Willis law t 102 0. L. 249) 
until the corporation is clissolvecl or its charter revol.~ecl liy a court of competent 
jurisdiction anrl tile cPrti{icatr of clissolution provided by ~ection 11975, 1tas 
been rcceivecl ancl {ilea by tlte secretary nf state. 

CoLI' \tnt'S, Omo. Novemhe~ 19, 1911. 

'l'v tile 'l'a:r Uvmmissivn of Ohio. Columbus, Ohio. 

GE:'>TLI·;~n;x :-Appended hereto is an opinion in re liability of a receiV31', 
assignee or trustee in bankruptcy of a ~orporation as to the. \\'illis tax. 

Some days ago Messrs. Hogsett & Watson raised the question bcfcre my 
department in reference to the claim of the StatE' vs. The Cleveland Hippodrome 
Company. There seems to have bet>n a good deal of confusion throughout the 
state amongst receivers, assignees and trustees as. to their duty in the prem
ises. 

To the end that you might have a pPrmanent g-uide for action in reference 
to this snbject I prepared the opinion herein referred to and transmit the same 
for your information and guidancE'. In l'aSeR wherPin an opinion rendt>red by 
any of my predecessors is rf'versed l conceive it to be my uuty to fol'\\ard 
cop of the opinion to departments that are interested without awaitin~ r~que~t. 

This opinion reverses an OJlinion on t.ht> same snbject rf'nderert by my pre
decessor bearing date :\lay 18, 1909. The IattE'r opinion was given in rf'liauce 
upon the decision of a lower court in New .Jersey, whi!P this opinion is founded 
upon the decisicn of the court of errors and appeals of New .Jersey wherein 
the lower court waR reversed. I feel quite continent that the highest court of 
New .Jersey is correct in its conclusion. 

Inasmuch as receivPrs up to this time in not filing n~ports rturing the time 
of their receivership relied upon :\lr. Denman's opinion, it is my jndgment that 
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no penalty should attach against any receiver, assignee or tmstee who files are
port for past period and remits the proper amount, providing the same is rlone 
within due season after the rendition of this opinion. 

Very truly yonrs, 
TIMOTHY S. HOGAN, 

Attorney General. 

CoLu~rnus, Onw, November 15. 19 t t. 

In re the liability of a receive1·, assignee or trustee in lianl~ruzitcy of a cor
poration as to the Willis· tax. 

There seems to be a great deal of confusion and misunderstanding as to the 
duty of reeeivers of corporations, etc., as to the filing of retJorts and the pay
ment of fees under the Willis law. The former ruling of this department was 
that receivers of corporations appointed for the purpose of winding up the af
fairs of such corporations, whose duties arc to preserve the property, eollect 
the assets and report the funds to the court for distribution. should be n~quired 
to file reports and pay the franchise tax which becomes a lien upon the prop
erty prior to the appointment of the receiver: and that receivers, appointed for 
other purposes than winding up the affairs of the corporations, and continuing 
the business of the corporation under its franehise, should be requirerl to file 
the annual report and pay the annual fee as long as they are permitted to trse 
the franchise. 

In other words, if the receiver wel·e appointed solely to wind up the affairs 
of the corporation and not to continue its business, the only report and fee:; re
quired of him wouJd be those which beco_me rlue prior to his appointment; but 
if he continued the business of the corporation, under its franchise, Lhen he 
should be required to report and pay fees as long as this was continuer]. 

This ruling was made by Attorney General Denman on May 18, 1909. ( Se·~ 
annual report of Attorney General of Ohio, 1.909-1910. page 104.) 

This ruling was based largely upon the ease of George Mather's Sons Com
pany, 52 N. J. Equity Reports, 607. 'rhis case, decided by the court of ehancery 
of New Jersey, has since been overruled by the court of errors and appeals of 
New Jersey, by its decision found in 60 N. J. Equity Reports, pagP 51.4. In the 
matter of the United States Car Company, 51.4, reversing Cruse vs. the UnitE-d 
States Car Company, 57 N. J. Equity, 357. This seems to be a case directly in 
point and the final authority of the c.ourt of errors and appeals of New Jersey 
upon this question; and as the New Jersey statute is very similar to the Ohio 
statute, this case should control, and I shall refer to it more at .Jength later in 
this opinion. 

'I'he law imposing the franchise tax on corporations, commonly called the 
Willis law, is now founrl in. se<;tion 105 et seq. of the act of May 31, 1911, 102 
0. L., 224 (at page 249). 

It bas been held that this tax (which in reality: is not a tax at all, but for 
convenience it is thus designated in this opinion) is not a tax upon pro11eri:y. 
but a franchise tax, the amount of which is fixed and grade!\ by thP. amonnt of 
subscribed or issued and outstanding capital stock. (Southern Gnm Company 
et a!. vs. Laylin, 66 0. S., 578). In other words, it is the requirement exactecl 
by the state from corporations for the privilege given the corporation to do 
business, by the state; as 'long as this privilege exists, it maltes no diffP.rence 
whether the same is exercised or not, nor does it make any difference whether 
the same be profitable or not. It is the mere privilege, or franchise, the 
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right to do business, which is taxed. This tax is made the first anrl best 
lien on the property of the corporation by section 117 of the act, which is as 
follows: 

"The fees. taxes and penalties, required to be paid by this act, 
shall he the first and best lien on all property of the public utility or 
corporation, whether such property is employed hy the pu!Jiic utii!Ly 
or corporation in the prosecution of its business or is in the hands of 
an assignee, trustee or receiver for the benefit of the creditors and 
stocl{holders thereof." 

This section would seem to settlle the que-stion of itself, as the lien attaches 
whether the property is em ployerl by the public utility or corporation in tl•.e 
JJrosecution of its business or is in the hands of assignee, trustef'. or recei1•er for 
the benefit of the creditors ancl stockhol(lers thereof. Therefore, the receiver, 
assignee or trustee' would be required to make all reports and pay the fee pre
scribed by this act until the corporation was dissolved and the proper certificate 
therefor filed as directed by law. 

Section 11938 et seq. of the General Code provides as to the dissolution or 
a corporation by petition of the stockh<;>lders. 

Section 11943 of the General Code is as follows: 

"When the report is made, if it appears to the court that the cor
voration is insolvent, or that its dissollution will be beneficial to the 
sto:ckholders, and not injurious to the public interest, or that the o!J
jects of the corporation have wholly failed, or been entirely abandoned, 
or that it is impracticable to accomplish such objects, a judgment 
shall be entered dissolving the corporation, and appointing one or more 
receivers of its estate and effects. The corporation thereupon shall hA 
dissolvefl, and cease." 

Section 11960 of the Gen~ral Code relates to manufacturing and mmmg 
corporations and is as to the method of dissolution the same as section 1194:3 
ai.Jove quoted. It willl be noted the last sentence of section 11943 is: "The cor
poration thereupon shall be dissolved, and cease." 

The provisions of the Code as to the filing of certificate ''ben a corporation is 
dissolved, are as follows: 

"Section 11974. In case of dissolution or revoeation of its charter, 
every domestic corporation 'shall file with the secretary of state a cer
tificate thereof. If the dissolution is by voluntary action of the cor
poration, such certificate shall be signed by the president and secretary 
of the corporation. 

"Section 11975. In case of dissolution or revocation of charter by 
action of a competent court, or the winding up of a corporation, either 
domestic or foreign, by proceedings in assignment or bankruptcy, such 
certificate shall be signed by the dlerk of the court in which such pro
ceedings were had. The fees for making and filing it, shall be taxed 
as costs in the proceedings, be paid out of the corporate funds, and 
have the same priority as other costs. 

"Section 11976. ·when it retires from business in this statA, every 
foreign corporation is required to file with the secretary of state a 
certificate, to that effect. signed by the president and secretary of the 
corporation." 
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Section 131 of the act of l\Jay 31,1911 (102 0. L .. 23-1), is as follows: 

"The mere retirement from business or voluntary dissolution of a 
domestic or foreign corporation, without filing the certificate, proviclcd 
for in sections eleven thousand nine hundred and seventy-four, eleven 
thousand nine hundred and seventy-fi \'C and eleven thousand nine hun
dren and seventy-six of the General Code, shall not exempt it from the 
requirements to make reports and pay fees or taxes in accon!ance with 
the provisions of this act." 

Section 132 of the same act provides: 

"In case of dissolution or revocation of its charter, on the part of a 
domestic corporation, or of the retirement from business in this state, 
on the part of a foreign corporation, the secretary of state shall! not per
mit a certificate of such action to be filed with him unless the commis
sion shall certify that all reports, required to bP made to it, have been 
filed in pursuance of law, and that all taxes or feps and pP.nalties there
on due from such corporation have been paid." 

When an order has been made dissolving a corporation nuder section 1194:.:, 
and the proper certificate therefor filed as provided for by section 11975, it 
would seem that the liability to file the reports and pay the f0e provided !Jy 
the Wi!1Iis act would cease from that time, providNl, of course, all fees and re
ports due theretofore had been filed as provided by section 132; but if a re
ceiver is not appointed under the provisions of section 11938 et seq .. then th8 
receiver must be required to file reports and pay the fef's until a proper order 
is made by the court in which the _matter is pending dissolving the corporation, 
revoking its charter or winding up its affairs, allJ]. the proper cert.ifirate thereof, 
as provided by section 11975, is filed. 

This ruling is supported by the case in 60 N . .T. Equity Re110rts, 514, in the 
matter -of the United States Car Company, the syllabus of which case is as fol
lows: 

"'An act to provide for the imposition of state taxes upon certain 
corporations, and for the collection thereof' (Gen. Stat. p. 3335), re
quires that all corporations incorporated under the laws of this state. 
with certain specified exceptions, shall pay an anntu!Jl license fee or 
franchise tax of one-tenth of one per cent. on all amounts of capital 
stock issued and outstanding, etc. Held, that a license fee assessed 
against an insolvent corporation by virtue of this statutory provi'iion 
is entitled to priority in payment out of the aRsets in the hands of the 
receiver of said corporation, notwithstanding the fact that such a license 
fee was imposed upon the .corporation subsequent to the appointment 
of the receiver, and that the latter had not, since his appointment, 
exercised any of the corp.orate franchises." 

I wish also to call attention to the language used by the court on pages 
515 and 516, as follows: 

"In the court below it was considered that the liability of a re
ceiver to pay such tax. to the detriment of th~ general creditors, de
pended upon whether the franchises of the company were a valuable 
asset in his hands, and whether he continued to use them, after his ap-
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pointment, for the benefit of the creditors and stoc\;holders of the cor
poration, and, reaching thf' conclusion that in the c-:1se now bf'fore us 
the corporate franchises were valueless, and it being a•lmitted that they 
had not been used by the receiverS, the court der:reell that th" tax a~- . 
EeEsed was not payable out of the funds in their hands until after all 
indebtedness existing at the time of the appointment of the rf'f'eivers 
was discharged. 

"\Ve cannot concur in this view. Although the statute designates 
an imposition of this kind as a license fee or iranehise tax, it plainly is 
not a tax upon corporate franchises. In fact it is not, strictly <;peak
ing, a tax at all, nor has it the elements of one. It is in reality an 
arbitrary imposition laid upon the corporation, without regard to the 
value of its property or of its franchises. and without regard to whether 
it exercises the latter or not, solely as a condition of its continued 
existence. The state, in creating a corporation, has the right to impose 
upon its crea,tures such conditions as the legislature, within constitu
tional limits, may deem proper, anr\ the acceptance by the corporation 
of the franchises. powers and privileges conferred upon it binds it in 
the performance of those conditions so long as it continued to remain 
in possession of those franchises, powers and privileges, and the con
ditions themselves remain unrevoked by the legislature. And this is 
so without regard to the solvency or insolvency of the corporation, the 
value or want of value of its franchises, or whetlwr or not it is exer
cjsing them, either by its officers and directors or through a receiver. 
The sole test in determining its liability to P.omply with tho~e concli
tions, so long as they remain unrevoked, is the exi'stence or non
existence of the corporation.'' 

The ruling of this department, therefore, in brief, which is intended to 
cover all cases of this character, is that when a corporation is in the hands of 
an assignee, trustee or receiver, for the benefit of the creditors and stockholders 
thereof, such receiver, assignee or trustee must file the reports and pay the fee 
prescribed by the Willis law (as it now: appears in 102 0. L., 249 et seq.), until 
the corporation is dissolved. or its charter reYoked, by a C"ourt of rompetent 
jurisdiction and the certificate provided hy section 11975 of the General Co•le, 
above quoted, has been filed with the secretary of state. 

Very truly, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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A 58. 
(To the Railroad Commission) 

POWEJR BRAKES FOR STREFYr CARS-REQUIREMENT ON CARS OPER· 
ATED WHOLLY WI'I'HIN MUNICIPALITY. 

House Bill No. 145 rcgarrling the equipment of street cars with power bmkes. 
apJJlies to cars operated on the ~racks of a street r(:ilway wholly within a nwnic· 
i]Jal'ity. 

Cor.u:I[]JUS, OnTO, January 24, 1911. 

Tfailroaa Commission of Ohio, Columbus, Ohio. 
a~~XTL~:~H'x: -I beg to acknowledge receipt of your comnmnication under 

rlate of .January 11th in whieh you enclose copy of a letter received from Charles 
V. Critchfield. secr,etary of the Mt. Vernon Electric Company, regJ.rding rlle 
equipment of street cars with power brakes, as provided by House B:Jl No. 145. 
passed May 10, 1910, and in which you request my opinion as to whether or not 
this act, known as House Bi:Ji No. 145, _above referred to; applies to cars operated 
on the tracks of a street railway wholly within the limits of a municip:tlity. 

In reply to the same would say that it is my opinion that this act applies to 
cars O<perated. on the tracl{S of a street railway wholly within the limits of :t 

municipality. The act, in section 1 11rovides as follows: 

"That from and after January 1,. 1913, it shall be unlawful in the 
state of Ohio, for any corporation, company, person or persons owning or 
contr0\11ing the same, to operate, use or rnn or permit to be run, used 
or operated for carrying passengers or freight on an urban or interurban 
railroad or street car line, any car propelled by electricity, not equipped, 
in addition to the hand brake in use on such car, with an air or elec· 
tric power brake or apparatus, capable of applying to all the bralre shoes 
and wheels of such car a maximum permissible brl'king pre~sure, anrt of 
automatically reducing such braking pressure, as the speed of the car 
decreases. Fifty per cent. of such cars to be so equipped prior to Janu· 
ary 1. 1911, and seventy-five per cent. prior to January 1, 1912. It shall 
be the duty of the railroad commission of Ohio to enforce this act.'· 

While section 503 of the General Code provides that this chapter shU:JI not 
apply to "street and electric railroads engaged wholly in the transportation of 
passengers within the limits of cities, or other private railroads doing bu!:<iness 
as common carriers," nevertheless, it is my opinion that the legislature of Ohio 
has the \legal authority and power to enact such a law as that above referred to 
compelling urban railway companies to equip their cars with brakes as provided 
for therein, and had the further power to give to the railroad commission of 
Ohio authority to enforce said act, therefore the same is legal and applies to cars 
operated as aforesaid. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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A 59. 

RAILROADS-"INTER::\lEDIATE RATE PROVISION"-APPLICATION TO EX
PRESS Co:\iPANIES. 

In the "intermediate rate provisiou·· at section 8988, General Code, the ter,n 
"railroads" includes "e;rpress companies" and the provisions of this M'ction may 
be applied to tariffs published and filed by cxp1·ess companies in this statP. 

Cou;~mus, Orrro. January 24, 1911. 

Railroad Commission of Ohio, Columbus, Ohio. 
GEXTLDIEX :-Your communication dated December 23tl, addressed to my rre

decessor, Hon. U. G. Denman, to which communication is attached a copy of a 
letter received by your commission from Charles W. Stockton, counsel of the 
WeJlls Fargo Company, ra!sing the question of the authority of your commis
sion· to apply the intermediate rate proYisian contained in the statute to tar
iffs published and filed by express companies, and on which you ask the opinion 
of this department, is received. 

In reply I desire to say that I am of the opinion that section 8988 of the 
General Code which provides that: 

"No company, or person owning, controlling or operating a railroad 
in whole or part within this state, shall charge or receive for transpor
tation of freight for any distance within this state a larger sum than is 
charged by the same company or person for the transportation in the 
same direction, of freight of same class or kind, and for an equal or 
greater distance over the same road and connecting lines of road.'·' 

applies to express companies as well as to railroads under the term "railroad" 
as defined by section 501 of the General Code, which reads in part as follows: 

"* * "' Such term 'railroad' shall mean and embrace express 
companies, and all duties required of and penalties imposed upon a rail
road or an officer or agent thereof, insofar as they are applicable, shall 
be required of and imposed upon express companies and their officers 
and agents. The commission (meaning the railroad commission) shall 
have 'the power of supervision and control of exp1·css companies to the 
same extent as railroads.'" 

Section 502, General Code, provides: 

"This chapter shall apply to the transportation of passengers and 
property between points within this state, to the receiving. switching, 
delivering, storing and handling of such property, and to all charges 
connected therewith, including icing charges and mileage charges, to all 
railroad corporations, express companies, etc., * " * which do busi
ness as common carriers, upon or over a line of railroad within this 
state, and to a common carrier engaged i~ the transportation of passen
gers and property wholly by rail or partly by rail and partly bY 
water.'' 

It is very clear that it was the intention of the legislature to make said 
section 8988 of the General Code applicable to express companies as well as rail-

0 45-A. G. 
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road companies, and I am, therefore, of the opinion that your commission has 
the right and authority to apply the intermediate rate provision contained in 
said statute to tariffs published and filed by express companies in this state. 

69. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

INDUSTRIAL ROADS-"COMMON CARRIERS"-FILING OF TARIFFS WITH 
COMMISSION-"RAILROADS.'' 

The railroad commission has no discretion with reference to compelling lhe 
filing of tar.iffs showing car service clta1·ges by industTial roads, if the commis
sion finds that any of all such industrial roads come within the term "common 
carriers." 

COLUMBUS, OHIO, January 26, 1911. 

Railroad Commission of Ohio, Columbus, Ohio. 
GENTLEliiEN:-:Your communication dated January 18, 1911, is received in 

which you request an opinion from this department on the following question, 
as to whether any discretion rests with the railroad commission in the matter 
of compelling the filing of tariffs showing car service charges by industrial 
roads. 

In reply thereto I desire to say that the question rests upon one proposi
tion, viz: Are such industrial roads common carriers within the meaning of 
the statute? 

The supreme court of Ohio in the case of United States Express Company 
vs. Backman, 28 0. S., 144, has defined a common carrier to be one that "under
takes for hire or reward to carry, or cause to be carried, goods for all persons 
indifferently who may choose to employ him, from one place to another." 

The same court also held in the case of Scofield vs. RaHway Company, 4:1 
0. S., 571, that "a railroad company -organized under the statute of Ohio, is a 
common carrier, and is subject to judicial control to prevent the abuse of its 
powers and privileges." 

The same court in the case of Pittsburgh, etc., Ry. Co. vs. Bingham, 29 0. 
S., 364, held that 

"by accepting a grant of corporate power from the state, a common 
carrier, such as a railroad, binds itself to do and perform certain things 
conducive to the public welfare. These things consist principally in the 
duty to carry and transport persons and property from one point to an
other under reasonable rules and regulations", 

and said court laid down the rule that the otiligation to carry, thus assumed, 
could not be disr.egarded or rejected at pleasure, and said "it is an indispensable 
condition to the right to exercise corporate functions. The duty to carry is 
correlative to the existence of the corporate power of the company, and ceases 
only with a surrender of its corporate privileges." 

Further, section 501 of the General Code provides that: 

"The term 'railroad' as used in this chapter shall include all cor-
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porations, companies, individuals, associations of individuals, etc., which 
owns, operates, manages or controls a railroad, or a part thereof as a 
common carrier in this state." 
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Therefore, under the rule laid down in the cases aboye referred to, an1 
the definition of the term "railroad," as defined by the (}eneral Code, it is 111y 

opinion that any industrial road that is duly incorporated, is a common car
rier, and if your commission finds that any or all of said industrial roads are 
common carriers under the rule laid down, it has no discretion in the matter 
of the filing of tariffs showing car service charges by said industrial roads. 

156. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

POWER TO DISTRIBUTE SURPLUS :'liAPS. 

The commission has the ordinary power of distribnting its pu/Jlic do(umenls 
not specifically providecl tor and may therrfnre legally control the disposition 
of sw·plus maps as are provided by law to be zJrinted, with rcuard to which no 
designation of the power of distribution is made. 

COLUMBUS, OHIO, :March 7, 1911. 

Railroad Commission of Ohio, Columbus, Ohio. 
GEC~TLE~mx :-Your letter of March 4th, wherein you request my opinion as 

to the authority of your commission to control the distribution of the surplus 
maps, numbering 900, the distribution of which is not specifically provided for 
by the amendment of sections 2269 and 2276 of the General Code, passed May 
10, 1910, as found in volume 101, Ohio Laws, pages 350 and 351, was duly re
ceived. 

In view of the fact that the distribution of all public documents other than 
those specifically provided for certain state officials, is Yested either by statule 
or precedent in the officer or state board in relation to which said document is 
published, I am of the opinion that your commission would have, and legally 
has, the control of the distribution of such surplus maps as are provided !Jy 
Jaw ta be printed, and not specifically designated by whom to be distributed. 

Yours very truly, 
T!liiOTHY S. HOGAN, 

Attorney General. 
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265. 

~IISSHIPMENT BY RAILROAD TO ONE OF TWO TO\VNS HAVING !DEN· 
TICAL NAME. 

When there are two towns of the same name anfl a shipper marks goods 
marked tor a town of such designation with no further directions. the shipper 
is guilty of contributory negligence ancl the railroacl is not liabl<! tor shipping 
such goods to the one ot the two towns not iuteudecl. 

CoLmmus, Oruo, June 6, 1911. 

Railroacl Commission of Ohio, Golmnbtts, Ohio. 
GE="TLE~IE=" :-I beg to acknowledge receipt of your communication of April 

3d, which contains copy of a letter adrlressed to you by the Canton Lime & 
Fertilizer Company on Aprfl 1st, in which they submit the following statement 
of facts, to-wit: 

"On March 2d said company shipped a carload of lime from North 
Industry, Ohio, on the B. & 0. Railroad, billing it to Silver Creek, Ohio. 
It afterwards develo.ped that there are two stations by that name in the 
state of Ohio, one in Hardin county and one in Medina county. Silver 
Creek in Medina county was the destination said company expected the 
car to reach, but the railroad company took it to Silver Creel;:, Hardin 
county, Ohio, and the said company was compelled to pay the freight 
from North Industry to Hardin county and return and then from North 
Industry to Medina county." 

Said company requests you to advise them as to their rights in the mattr:r 
in this, to-wit: 

"In the event of two stations of the same name in the same state, iR 
it incumbent upon the railroad company to ascertain for which point 
the shipment is intended before accepting the same?" 

I note that you request my opinion on said matter. I take it from the 
letter addressed to you by said Canton Lime & Fertilizer Company that the 
said shipment, delivered to the B. & 0. R3.ilroad Company at North Inclustry, 
Ohio, above referred to, was simplly marked "Silver Creek, Ohio," without any 
further indications as to the county, or the road on which said Silver Creek 
is located. In view of said facts I am of the opinion after investigating thor· 
oughly and finding that neither of the towns by the name of Silv0r Creek, Ohio, 
is located on the B. & 0. Company's lines, that it was the duty of the shipper, 
the Canton Lime & Fertilizer Company. to use due care and di!igeuce in fur· 
nishing shipping directions to said railroad company in order that the said 
company would be able to lmow the destination intended by th~ shipper of said 
goods, and that if it failed to use sueh care and diligence it would be guilty of 
contributory negligence and the railroad company would not be l!iable for the 
mistake made by its agent at North Industry, Ohio, in forwarding the goods to 
Silver Creek in Hardin county instead of Silver Creek in l\lcdina county. 

There is no case in Ohio that directly settles the question involved in this 
controversy, but in the case of Conger, et al., vs. the Chicago & Northwesten. 
Railroad Company, 24 Wis., page 157, the supreme court of that stRte held 
that: 
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"Where the mistak~ arose from plaintiff'!> fail•1re to mark the govd:; 
with the name of the county, as \\'ell as town (there lwin~ two to,\·n.; 
in the state <?f like name). or to indicate the nearest railway station 
or the proper line or road r-Iaintiff was guilty of contributory negligence 
and the railway company not liable in damages for said mistala•." 
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I might say in addition that I am of the opinion that. when· goods are tie
livered to the railroad company by a shipper," marked for a cert~in destination, 
and there are two or more towns in the Rtate of that namn, and the ft~ent of 
said company has knowledge of said fact, it would be incumbent upon him to 
make inquiry and ascertain if possible what destination i'l actually intenrled 
by said shipper. But I am of the opinion th'lt )Pga!Jy the said railroad i:'OI11· 

pany, under the decision in the case aboYe referred to, wou1d not be liable for 
the mistake made by it-s agent as stated in the Jetter of the Canton Lime & Fu· 
tilizer Company. 

Very truly yours, 
TDLOTHY S. HoGAX, 

Attorney General. 



710 PUBLIC SERVICE COMMISSION 

286. 
(To the Publice Service Commission) 

PUBLIC SERVICE COl\E\HSSION ACT-SALARY OF COl\lMISSTONERS, IN· 
CREASED SAJ_,ARY NOT UNCONSTIT"GTIONAL-REPEAL OF FORMER 
STATUTE BY IMPLICATION. 

Section 87 of the act creating the public service GOmmission. ·which makes 
the salm·y of the commissioners $6,000 a year. 1·epcals lly implication the former 
statute, section 2250, General Code, which authorized a salary of only $3,000 1JP.I' 

year. 
As the salary of the later act is intenclecl as cxtenclecl com.pensation for fur

ther duties not germane to the former work of the commissioners there is no 
violation of section 20, article II ot the constitution of Ohio, stipulating that "no 
change therein shall effect the salary ·at any of/icer during his e.r.isting term, ·un
less the of/ice be abolished.'' 

CoLu11mus, Onro, July 6, 1911. 

The Public Service Commission of Ohio, Columbus, Ohio. 
G~;NTLKIIIEN:--Your Jetter dated .July 1., 1911, in which yon submit the fol

lowing question, is received: 

'"Whether the salary provided for in section eighty-seven (87) of 
Sub. House Bill No. 325, applied to and is available for the present mem
bers of the commission?" 

The second section of said biill creating the public service commission of 
Ohio provides as follows: 

'The railroad commission of Ohio shall hereafter be known as the 
public service commission of Ohio. Ju addition to the powers, duties. 
and jurisdiction conferred and imposed upon said commission by chapter 
one, provision tw:o, title three, part first, of the General Code, and the 
acts amendat01ry, or supplementary thereto, the public service commis
sion of Ohio shall have and exercise the pow'lrs, duties and jurisdiction 
provided tor in this act." 

Section 3 of said act in defining and construing certain words and phrases 
used in said act provides: 

"(a) The term 'commission' when used in this act, or in chapter 
1., division 2, title 3, part first of the General Code and the acts amenda
tory or supplementary thereto means 'The Public Service Commission of 
Ohio.' 

"(b) The term 'commissioner' means one of the members of such 
'commission.' " 

Section 87 of said act pl"ovides: 

"That each member of the comn~ission shall receive an annual sal
ary of $6,000, payable in the same manner as the salaries of other state 
of!icers are paid.'' 
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The general assembly by this act changed the name of the railroad com· 
mission and added many powers and duties to the new commission-over those 
of the railroad commission, but the general assembly did not by any section of 
this act, or l>y separate act directly repeal that portion of section 2250 of the 
General Code which provides in part that the salaries of members of the state 
railroad commission shall be $5,000 annually. 

The question then arising and now being considered is whether or not the 
commissicners being state appointive officers, and receiving annual salaries of 
$5,000 under the said section 2250 of the General Code, can receive the inereased 
salary of $6,000 as provided by this act. 

Section 20 of article II of the consLitution of Ohio provides: 

"The general assembly, in cases not provided for in this constitu
tion, shall fix the term of office and the campensation of all officers; 
but no change therein shall affect the salary of any officer during his 
existing term, unless the office be abolished." 

The general rule laid ~own by the text books, and in the case of State ex 
rel. Harrison vs. Lewis, Auditor, 8 N. P., 84, is 

"That where a public officer is employed to render services in an in
dependent employment. not germane or inciflcntal to his official lluties 
to which the law has annexed compensation, he may receive tor sucl>. 
services additional compensation.'' 

In the case of White et al. vs. East Saginaw, 43 Mirb.., 567, the supreme 
court heid that: 

"The imposition of new,.Jt'l!:!ies upon an officer does not change his 
of(ice, but invests him 1vith 'a lJJ;'.tv office." 

The supreme court of Ohio in case of State ex rel. vs. Raine, Auditor, 49 0. 
S., 580, on page 581, in passing upon the constitutionality of an act of the gen
eral assembly, 0. L. 76, which act increased the salaries of the county coromis
sioners of Hamilton. county, Ohio, during the terms for which they had been 
elected, as being in contravention of section 20 of article II of the constitut!Oi1 
of Ohio, said: 

"Constitutional guarantees would afford but slight barriers to en
croachments by any of the departments of the government, if the for
bidden object could be accomplished by simply using a form of words 
that did not name it in express terms. If the effect of the statnte under 
consideration is to increase the salary of those county commissioners 
1vho were serving current terms of office; it is unconstitutional to that 
extent." 

From an examination of the case just cited it is plain that our supreme 
.:!Ourt laid down the rule of construction that the intent of the legislature should 
guide. 

In this case the salaries were simply increased but no additional dutiP.s 
imposed upon said officers. 

It ig manifest that the legislature in pa<;sing said Sub. House Bill No. 325, 
did not intend simply by use of words to evade the ronstitutional inhibition con
tained in section 20, artiole 2 of the constitution. 
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The powers and duties of the raHroad commission have been heretofore 
well defined and understood, and under the rule laid down in the ::\lichigan 
case above cited, the general assembly of Ohio, by imposing a vast amount of 
additional powers and duties upon the new commission, created by the ac~. 

has not changed the office, but invested said commissioners with a new office. 
These additional duties not having been connected directly or indirectly wilh 
their former duties and power of the railroad commission, but relate to other 
public utilities than railroads. 

In the case of T'horniley vs. State, 81 0. S. 108, on page 118, Judge Shauck, 
in rendering the opinion, says: 

"It is true that repeals by implication are not favored, the mean
ing of which is, and it must be, only that a court willl not; in the ab
sence of an express repeal, consider former legislation as repealed by 
implication, when the former and later act may be harmonized by reason
able construction so as to continue both in operation. It is consistent 
with the elementary rule, always recognized as indispensable to the 
right administration of the written law, that the present will of the 
legislature is found in its latest expression." 

Under the rule 'Jaid down in the above case by our supreme court that act 
creating the public serYice commission, not having expressly repealed that por
tion of section 2250 of the General Code under which the railroad commissioners 
have formerly drawn a salary of $5,000 per annum, and having provided by 
section 87 of said act for a salary of $6,000 for members of the public service 
commission, I am of the opinion that said part of section 2250 referred to• is by 
implication repealed, and that section 87 of said act is now the one in force 
and effect. 

In view of the rules laid down in the cases above cited, and the additional 
duties incumbent upon the new commission, and the repeal of said salary sec
tion by implication, I am of the legal! opinion that the increase of salary re
ferred to in said act is not iri' contravention of section 20, article II of the con
stitution, and that a new office has been created by the legislature, and that the 
members thereof are entitled to the salary of $6.000 per annum from July 1, 
1911, as provided by said 'section 87 of said act. 

Very truly yours, 

289. 

TD10THY S. HOGAN, 

Attorney General. 

OLD RAILROAD COMMISSION PROVISIONS NOT REPEALED-APPROPRIA
TIONS AND POWERS REMAIN. 

In changing the railroad commission to the p1lblic sen:ice commission ancl 
extencling the power'R of that body to control of public 1ltilitics other than rail
roacls, there was no repeal of the statutes tcith reference to the olcl Tailroacl 
commission. It was the intention of the legislature to kef'p alive all ot the 
former powers. prerogatives. j1lrisdiction ancl purposes. toaether with the appro
priations in connection therewith. 

COLUllfBUS, OHIO, July 7, 1911. 

Railroad Commission of Ohio. Columbus, Ohio. 
GE:'\"TLE~IE:'\":-I beg to acknowledge receipt of your letter of June 26th in 

which you request my opinion upon the following ques·tion, namely: 
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"Whether the unused portion of the appropriation" carried in the 
appropriation bills for 1911-1912 for the railmarl ~orumission will he 
available for the use of the puhlic service commission after its organir.a
tion July 1st." 
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In reply I desire to say that Substitute House Bill ~o. ~2!'i, passed by the 
seventy-ninth general assembly, provhles in section 2 thereof that 

"The railroad commission of Ohio shall hereafter be known as the 
public service commission of Ohio.'' 

and also that 

"In addition to the powers, duties and jurisdiction conferrer! and iJr,
posed upon said commission by chapter 1, division 2. title 3, part fir~t of 
the General Code, and the acts amenclatory anu snpplement:lry thereto, 
the public service commission of Ohio shall have and exercise the pow· 
ers, duties and jurisdiction provided for in this act.'' 

The titlle of the act itself is, "A bill changing the name of the railroad com
miss!on of Ohio to that of the public service commission of Ohio, etc." 

In construing said bill, under the rules of construction laid rlown by the 
courts, the intent of the legislature must be taken as the guide. It is plain in 
this case that the intent of the legislature was to combine under one head what 
might with propriety under different policies be kept entirely under two heads, 
to-wit: (a) the railroads of the state; (b) public utilities other than railroads. 
The state railroad commission has heretofore had jurisdiction over the former 
but not of the latter. The legislature left unrepealed statutes in relation to the 
state railroad commission. The object of this undoubtedly was t.ltat the 
policies, jurisdiction and purposes of the state railroad r.ommission in reference 
to railroads might be continued. At least there is no repeal in referent:e lo lhe 
powers of the railroad commission over railroads. However, the legislature, by 
the enactment of Substitute House Bill No. 325, placed a commission ove;· pnhli:: 
utilities other than railroads, and gave the rai'lroad commission uncier a differ
ent name, to-wit: the public senice commission of Ohio, jurisdiction over pub
lic utilities other than railroads, as well as continuing their jurisdirtion over 
the railroads I do not think that any of the legislation with refPren~e to the 
snte railroad commission, in respect to appropriations or its powers Ins been 
withdrawn. My judgment is that there is no inconsistency in the idea that th~.; 

state railroad commission is entitled to all or the powers, benefits, prero::p.tives 
and privileges existing under former acts, together with the appropriations in 
connection therewith; and that the pub\ir service commi,sion is at the same 
time entitled to enjoy all of the powers, functions. privileges and appropr!ation& 
conferred upon it by the legislature, because it is evirlP.nt that there iil a merge1 
in connection with this legislati~n. which may not he separated hy any inter
preting authority. 

Very truly yours, 
TDIOTIIY 8. HOGAX, 

Attorney General. 
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:301. 

ASSESSMENTS UPON PUBLIC UTILITIES-DATE OF CERTIFICATION TO 
AUDITOR-APPROPRIA 'I'IONS- COLLECTIONS- LI:WITATION ON EX
PENDITURES. 

Amended section 606, General Code, stipulating t/>.at the public service com
rnission shall certify to the auditor of state the anwnnt of the assessment appor
tioned by it against each milroaa ana other public utili-ty, on or before Augitst 
lst, is airectory and not mandatory for the reason that section 605 gives eveTy 
TailToad company and telegraph company until September 15th to nwke their re
ports. 

For the yeaT ending June 30, Hill, $15,000 shoulcl l1c assessed as prfJvided in 
original section 606, General Code. 

The first assessment of $75,000 under amenficll section 606, General Code, 
should be macle for the year pr.;ceding June 30. 1912, and the first certification of 
such .assessments to the auditor of state w-ill be made as soon as poss-i.IJle after 
September 15, 1912. 

Limitations ttpon azJpropriations and expenditures. 

Cor.uomus, Ouro, .July 19, 1911. 

Railroad ComnLission of Ohio, Ool1t1nlnts, Ohio. 
GE:":1'LE~IEX:-I beg to aclmowledge receipt of your letter of .June 7th in 

which you request my interpretation of that portion of. section 1 of Substitute 
House Bill No. 325, known as the utilities bill, designated as section 606 of th'l 
General Code as amended. Said section as above referred to provides as fol
lows: 

"For the purpose of maintaining the d-epartment of the pu~lic serv
ice commission of Ohio, and the exercise of police supervision of rail
ro,ads and public utilities of the state by it, a sum not exceeding seventy
five thousand dollars each year shall be apportioned among and as
sessed upon the railroads and pul.Jlic utilities within the state, by the 
commission, in proportion to the intra state gross earnings or receipts 
of such railroads and public utilities for the year next preceding that in 
which the assessments were made. 

"On or before the first day of August next following, the commission 
shall certify to the auditor of state the amount of such assessment ap
portioned by it to 'lach railroad and publlic utility and he shall certify 
such amount to the treasurer of state, who shall collect and pay the same 
into the state treasury to the credit of a special fund for the maintenance 
·Of the department of such public service commission.'·' 

In order to give the proper interpretation to the section just quoted and re
ferred to in your letter, and to advise you what your duties and powers there
under, it is necessary to look to the code section number fi06, also section 605 of 
the General Code which defines the duties of railroads and other companies rela
tive to reports necessary to be filed by them, in order to give to your commis
sion the proper information to carry out the provisions of said section. Section 
605 of the General Code provides as follows: 

"On or before the 15th day of September in each year, each rail
road or telegraph company incorporated or doing bm;iness in this state 
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shall mal'e and transmit to the commission a full and true statement 
under oath of the proper cfficers of such corporatio'J, of the affairs of 
such corporation relative to the state of Ohio. for the year ending on the 
thirtieth day of June pre('eding. ·such statement shall be similar in 
('haracter and detail to the annual report required to be made !Jy rail
road companies to the inter~tate commerce commission. Th.} commis
sion may submit additional interrogatories to a railroad or telegraph 
eompany at any time. If su<:h report is defecti\'e or erroneous, the c-om
mission may require the railroad or telegraph company to correct or 
amend it within fifteen days." 
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Said section 605 was neither repealed nor amended by said Substitute House 
Bill No. 325, and as it now stands said section gives all railroad and telegraph 
companies until September 15th in each year to transmit to the commission a 
full and true statement under oath of the proper officers of such corporation of 
the affairs of such corporation relative to the state of Ohio, for the year end
ing on the 30th day of June preceding, thereby fixing the year for which said 
assessments should and could properly he made by the commission as the year 
prior to the 30th day of June of each year; and section 606 as amended by said 
Substitute House Bill No. 325 being silent as to the date to which the term "on 
or before the first day of August next following" shall apply, I am of the opinion 
that far the purpose of determining the year upon which your commission shall 
base its assessment against railroads and public utilities under said section, said 
section 605 of the General Code and section 606, General Code, as amended· by 
said Substitute House Bill No. 325 must be read and construed together. 

Under said section 60G, as amended, I am of the opinion that that part there
of which provides that 

"On or before the first day of August next following the commission 
shall certify to the auditor of state the amount of such assessment ap
portioned by it to each railroad and pnblic utility and he shall certify 
such amount to the treasurer of state, who shall collect and pay the 
same into the state treasury to the credit of a special fund for the main
tenance of the department of such public service commission:' 

is directory and not mandatory; and in l'iew of the fact that said section 605 of 
the General Code gives all railroads until September 13th in each year to file or 
transmit to the commission a statement of the affairs of such corporation rela
tive to the state for the year ending on the :lOth day of June preceding, I am of 
the opinion that '-t would be a physical and legal impossibility for your com
mission to follow any· other ruiP. than thP cne aboYe stated, whieh Rhould be fol
lowed by your commission; and the asseEsment of $1:5,000 under original sec
tion 60!i of the General Code for the year preceding the 30th day of June>, 1911, 
should be assessed against said railroads of the state as heretofore assessed !Jy 
the railroad commission, and thereafter your commission should foll0w that 
system of certification of said assessments agalnst said railroads and other pub
lic utilities within this state. The first assessment of $75,000 und<Jr Snhstitute 
House Bill ::'\o. 325 should be made by your commissi0n for the year preceding 
the 30th day of June, 1912; and that being the Parliest period under the two 
sections quoted, namely, sertion fill:>, General Code, and sedion 606, General Cade, 
as amended !Jy said Substitute Honse Bill ::'\o. :125, your first certification to the 
auditor of state of such asses:mwnts apportioned against railroads and public 
utilities would be as soon aftPr Se!Jtemht'r l'ith in the year 1912 as might be 
possible for your commission. 
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am also of the opinion that under House Bi'il No. 627, passed by the last 
general assembly, and appropriating $75,000 for the use of your commission in 
order to carry out the provisions of said Substitute House Bill No. 325, your 
commission may use said appropriation of $75,000 in addition to any appropria
tions made to the railroad commission during said period of two years, so long 
as the total of said amounts appropriated and used by your commission do not 
exceed in any one year the sum of $75,000 in addition to such sum or sums as 
may be derived under section 606, General Code, as provided in section 88 of 
said Substitute House Bill No. 325. 

I am also of the opinion that your commission will be unable to colleet the 
$75,000 provided by section 1 of said Substitute House Bill No. 325 prior to 
.June 30, 1912; and further, that no money oojllectcd under the provisions of saitl. 
Substitute House Bill No. 325 is subject to be expended by your <:!'Jmmission until 
appropriated by the next general assembly of the state of .Ohio; and that all the 
funds available for the use of your commission in the meantime are those now 
appropriated, above referred to, namely, the $75.000 appropriated by House Bill 
No. 627 and the amounts carried by the general appropriation bills for the years 
1911 and 1912 for the railroad commission. 

321. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

PUBLIC UTILITIES-POWIDRS OF COMMISSION TO COMPEL EXTENSIONS 
AND ADDITIONS. 

The public tttilities act docs not give the commission power to compel a 
transit company to install extensions to the existing system. 

It may, however, compel adcUtions within the e:cisting system and within the 
scope of its charter. 

CouDmus, OHIO. August 9, 1911. 

Publio Service Commission ot Ohio, Columbus, Ohio. 
GExTLE;\IEX :-I beg to acknowledge receipt of your communication dated 

.July 25, 1911, containing a petition signed by one Peter Eichels and nine other 
citizens of Cincinnati, Ohio, copy of said petition, omitting names, being as fol
lows: 

"To the Honorable Board of Public Service Commission of Ohio, 
Columbus. Ohio: 

"We, the undersigned citizens of the city of Cincinnati, Ohio. peti
tion your honorable board for a just relief which power the legislatiYe 
of the state of Ohio has conferred upon your honorable board. 

"Some hundreds of our citizens-have petitioned our city council and 
also the Cincinnati Traction Company and same had no effect and no 
attention paid to same, only to be.pigeonholed. \Ve have time and again 
requested the Cincinnati Traction Company and the city council for 
the extension of the east end car line (and the most lucratiYe stref>t 
car route in Cincinnati, Ohio), about four thousand (4,000 feet) feet to 
the corporation line of Cincinnati, Ohio, upon and over Eastern avenue, 
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and this has been refused to us. Our city council refuses to compel 
said traction company to comply with our request. We, therefore, pray 
that your honorable board will t9.ke such action at once, to comply with 
our request, and give us citizens car service over Eastern avenue to 
the corporation line of said city and the terminal of Eastern avenue, as 
other citizens now have." 
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In reply thereto permit me to say that as I understand it, the petitioners 
claim the right to an extension under favor of section 5::\ of House Bill No. 325 
passed May 31, 1911, which said section provides as fol'lows: 

"The council of any municipality shall have the power upon filing of 
an application therefor by any person, firm or corporation, to reqnin-1 
of any public utility, by ordinance or otherwise. such additions or ex· 
tensions to its distributing plant within such municipality as shall be 
deemed reasonable and necessary in the interest of the public, and, sub· 
ject to the provisions of section 9105 of the General Codfl, to designate 
the location and nature of all such additions and extension&, the time 
within which they must be completed, and all conditions under which 
they must be constructed and operated. Such rcquirP.ments and orders 
of the council shall be subject to rflview by thfl commission, as pro
vided in sections 46 and 48 herP.of. The council and commission in de
termining the practicability of such additions and extensions shall take 
into consideration the supply of the product furnished by such public 
utility available, and the returns upon the cost and expense of con
structing said extension and the amount of revenue to he derived there
from, as well as the earning power of the public utility as a whole." 

You call my attention particularly to sections 23 and 29 and :~0 of said act. 
Without quoting these sections I think it will be conceded that the Cincinnati 
Traction Company is a public utility. To my mind section 23 of the act afore
said need not be considered in the determination of the question at hand. 

Section 29 of said act provides as follows: 

"Whenever the commission shall be of the op1mon, after hearing. 
had upon complaint as in this act provided, or upon its own initiative 
or complaint, served as in this act provided, that the rules, regulations, 
measurements or practices of any public utility with respect to its pub
lic service are unjust or unreasonable, or that the equipment or service 
thereof is in adequate, inefficient, improper or insufficient, or cannot be 
obtained, it shall determine the regulations, practices and s~rvice therP
after to l.Je installed, observed, used and rendered, and fix and prescribe 
the same by order to be served upon the public utility. It shall there
after be the duty of such public utility and all of its officers, agents and 
official employes to obey the same and do everything necessary or proper 
to carry the same into effect and operation; provided, that nothing 
herein contained shall l.Je so construed as to give to the commission 
power to make any order requiring the performance of any act or the 
doiug of anything which is unjust or unreasonable or in violation of. 
any law of the state or the United States." 

Section 30 of said act provides as follows: 

"Whenever the commission shall be of the opinion, after hearing 
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had, as in this act provided, or upon its own initiative or complaint, 
as in this act provided, that repairs or improvements to the plant or 
equipment of any public utility, should reasonably be maile, or that 
any additions thereto should reasonably be made, in order to promote 
the convenience or welfare of the public, or of employes, or in order 
to secure adequate service or facilities, the commission may mal\e and 
serve an appropriate order with respect thereto, directing that such 
repairs, improvements, changes or additions be made within a reason
able time, and in a manner to be specified therein. Every such public 
utility, its officers, agents and official emplloyes shall obey such order 
and make such repairs, improvements, changes and additions required 
of such public utility by such order." 

I take it that the claim of the petitioners is based on the following part 
of section 30: 

"Or that any additions thereto, should reasonably be made, in order 
to promote the convenience and welfare of the public, or of employ8s, 
or in order to secure adequate service or facilities, -the commission may 
make and serve an appropriate order with respect thereto, dir(>cting 
that such repairs, improvements, changes or additions be made within 
reasonable time, and in a manner to be specified therein." 

It would appear at first glance that because of that provision in section 53 
which says "subject to the provisions of section 9105, General Code, to designate 
the location and nature of alii such additions and extensions" that the art re
ferred to, known as House Bill No. 325, would confer upon the public service 
commission of Ohi'o' power to order extensions to street railways. Yonr juris
di~tion in my judgment is subject to limitations. I do not think that the aet 
referred to requires the addition of a new line for the accommodation of what 
might be termed people outside the range of the original line., The legislature 
unquestionably would have no power to order any street railway company or 
railroad to extend its lines so as to reach out for new traffic, either freight or 
passenger. It has only the right to see that the street railway company or rail
road company shall afford proper facilities between its termini pointR. Now 
section 9105, General Code, is referred to in secUon 53 of the- act unquestion
ably because it might be necessary for a public utility in order to afford proper 
facilities between its already eRtablished terminal points to have occasion to 
occupy an additional street, and its rights thereunder are subject to s·ection 
9105. of the General Code. 

I have carefully examined sections 23, 29 and 30 of Substitute H,ouse Bill 
No. 325, passed by the legislature, and I have come to the condlusion that the 
jurisdiction of your commission goes only so far as relates to the operation or 
rendering of services by said public utility, and not to compelling said utility 
to make extensions to its railroad lines for the purpose of reaching a new traffic 
or accommodating a new traffic. Un<ler section 30, providing that your c,ommis
sion has the right to compel utilities "to make any additions thereto in order 
to promote the convenience or welfare of the public or of employes, or in order 
to secure adequate services or facilities," it seems clear that this means addi
tions to the then existing system or utility but not extensions. In other words, 
the jurisdiction of your commission is :limited to repairs. or improvements to 
the plant or equipment of any public utility, or additions in connection thereto 
all reasonably necessary to execute what could fairly be expected of public util-
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ity in the light of its charter and accorfling to the principles of House Bill 
Xo. 325. 

In short, your juriEdiction is ample to compel any puhlic utility to execute 
the purposes fairly declared by its own charter. but you are without jurisdic
tion to order any street railway company to extenrl its line into new territory 
for the accommodation of an additional public. :.\ly holding, in concln!'k•n is. 
that the public service commission of Ohio is without jurisflir-tion to orfler the 
things petitioned for by the citizens referrefl t.o in your communication. 

353. 

Very respectfnlly yours, 
TDWTHY S. HOGAX, 

Attorney General. 

INSPEC'I'ION OF BOILERS-0HIO LAWS NOT IN CONFLICT WITH FED
ERAL LAW-UNITED S'I'ATES CONSTITUTION-REGULATION OF IN
TERSTATE COMMERCE. 

The Ohio laws requiring inspection of locomotill!' boilers operated 11'ifhin 
this state arc valid, as it is a regulation passPd undf'J" tlzf' policf' pqn·er and does 
not conflict with federal regulations of the same nature. 

CoLU)!BUi:;, OHIO, September 12, 1911. 

The Public Service Commission of Ol1io. Columbus, Ohio. 

GEXTLE:IIEx:-I beg to acknowledge receipt of your communication dated 
June 26th, in which you request an opinion upon the following question: 

"As to the continued operation of the law of Ohio. 101 0. L .. 328, 
329 anti 330, requiring inspection of locomotive boilers in view of the 
fact that the federal government has legislated upon the same sub
ject." 

In reply thereto I beg to say that sections one and two of the act referren 
to provide as follows: 

"Section 1. Every person, firm or corporation operating a steam 
railroad wholly or in part within this state shall rE>qnire thorough in
spection to be marie of the hoilers and appurtenances of n:ll locomotive:s 
which shall be used by such person, firm or ('Orporation on su('h r::~il

road within this state. 

"Section 2. All surh boilers so used shall comply with the follow
ing requirements: The boilers and appurtenances shall be well ma•le 
of good and suitable material; the openings for the passage of water 
and steam respectively. and all pipes and tuhes exposE'd to heat. shall 
be of proper dimensions and free from obstructions; the spaces between 
and around the fluPs shall be sufficient; the flues, boiler. furnacc, safety 
valves, fusible plugs, low water indicators, feed water apparatus, gauge 
cocks, steam gauges, and means of removing- mud and serlimr>nt from the 
boiler, and all other maPhinE>ry and appurtenances thereof shall be of 
such construction. shape, condition. arrangement anfl material that the 
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same may be safely employed in the active service of such railroad with
out peril to life or limb.'' 

This act was passed by the legislature iu the exercise of its police power, 
The first section in itself p.rovides for inspection of the boilers and appurtenances 
of all locomotives which shall be used on such railroad within this st3.te, where 
the same is operated wholly or partly within this state. 

The Ohio act questioned herein is nowhere in conflict with the federal law. 
The act in question does not purport to be a regulation of interstate traffic, but 
is limited strictly to inspe!'tion to be made of the boilers and appurtenances of 
:ocomotives which shal1 be used by. such person, firm or corporation on such 
railroad within this state, and it is evident from its various requirements, as 
well as its title, that it was passed in the exercise of the police power of the 
state, to promote the safety in the state of employes and travelers upon rail
reads, and without any thought ~r intention of meddling with interstate com
merce. 

The regulation of commerce among the states is within·the exclusive juris
diction of congress, but it is well settled that a state ·statute, enacted in the 
exercise of its police power, not regulating or directly affecting interst3.te com
merce, or in conflict with federal! regulations, but merely regulative of the in
strumentalities of commerce is not void; and when such state regulations do 
conflict with federal regulations they are not void on the ground that the state 
has exercised a power exclusively in congress, but because the constitution an::l 
the l3.WS of the United States, made in pursuance thereof, are the supreme law 
of the land. 

The decisions, both federal and state, are uniformly to the effect that s'O 
long as a state statute is a police regulation and does not attempt to regulate 
interstate commerce and is not in conflict with the federal constitution or act 
·of congress, that it is valid although congress may have enacted a similar Uaw. 

While, from the foregoing. it will avpear that the matter at hand is as 
much one of fact as law, at the same time I am not able to see where there is 
any conflict between the act of congress referred to and the legislative enact
ment on the same subject. It can, I think, he safely laid down as a general 
rule that the legislature of Ohio has full power to regulate steam raillroads 
operating wholly or in part within this state, subject only to this the paramount 
power of the federal government. to regulate railroads doing an interstate 
business. So long as the state laws do not conflict with the federal laws upon 
this subject the power of the legislature as between the state and federal gov
ernments is ample; but in case of any conflict the state law mu'St yield and 
ceases to be operative in respect to the conflicting features, but those only. 

Very truly yours, 
'l'BIOTHY S. HOGAN, 

Attorney General. 
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A 354. 

3.AILROADS-INTERPRETATION OF FULL CREW LAW-DOES NOT AP· 
PLY TO ELECTlUC RAILWAY TRAINS. 

CoLu.:.mus, OHIO, September 12, 1911. 

The Public Service Commission of .Ohio, Columbus, Ohio. 
DEAR Sms :-I beg to aclmowledge receipt of your communication, dated 

August 28th, in which you request my interpretation of the terms of House 
Bill No. 93, commonly known as the "Passenger full crew law," found on pages 
508·509, volume 102, Ohio Laws. In reply I desire to say that my intcrpreta· 
tion of said act is as follows: 

The act provides that, whoever, being superintendent. trainmaster, or other 
employe of a railroad company, sends or causes to be sent outside of the yard 
limits, 

1st. A train of not more than five cars, any one of which carries passen· 
gers, with a crew of less than one engineer, one fireman, one conductor and one 
brakeman; 

2d. A train of five cars, four of which said cars are day coaches carrying 
passengers, with a crew consisting of less than one engineer, one fireman, one 
conductor, one brakeman and less than one additional brakeman, 

3d. A train of more than five ears, three or more of which are day coaches 
carrying passengers, with a crew consisting of less than one engineer, one fire
man, one conductor, one brakeman, and less than ·one additional brakeman; 

4th. A train of more than six cars, four of which carry passengers, with 
a crew consisting of less than one engineer, one fireman, one conductor, one 
brakeman and less than one additional brakeman; 

5th. A train of more than seven cars, two or more of which carry passen
gers, with a crew consisting of less than one engineer, one fireman, one con
ductor and one brakeman, with less than one additional brakeman; 

6th. A train of six or more cars carrying passengers, with a crew con
sisting of less than one engineer, one fireman, one conductor, ohe brakeman and 
less than one additional brakeman, 

"Shall be fined not less than twenty-five dollars for each offense." 

Said act aliso defines another offense, namely: 
That whoever, being superintendent, trainmaster or other employe of a 

-railroad company, sends or causes to be sent outside of yard limits a pas;;enger 
train with more than two cars, either of which carries passengers, and re· 
quires the brakeman to perform the duties of a baggage master or express 
agent, shall be fined not Jess than twenty-five dollars for each offense. 

The act also provides that a combinat~on mail or baggage ann passenger 
car shall be regarded as a day coach and counted as one car, but exempts straight 
dining cars and private cars from being classified as such cars as are carrying 
passengers. 

I am also of the opinion that that portion of said act designaten as section 
12554 plainly exempts all trains picking up cars between terminals in this state, 
and cars propelled by electricity. In other words, I am of the opinion that thi'.3 
act does not apply to electric railway trains. 

46--A. G. 

Very tn1ly yours, 
TDfOTHY S. HOGAN, 

Attorney General. 
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355. 

INSPECTORS OF PUBLIC SERVICE CO::\I.MISSION-RESTDF~NCE-TRA VEL
lNG EXPENSES AT COLU:\lBUS. 

As there are no regulations to the contrary, inspectors of the public service 
commission may maintain their residence where they tcill, anu may lle allowerl 
traveling expenses while engaged in their official duties at Oolutnbus. 

CoLu:~mus, OHIO, September 12, 1911. 

The Public Service Commission of Ohio. Golum bus, Ohio. 
GE:o;U.E:IIEX :-I beg to aclmowledge receipt of your letter of .July 22d, rc· 

qm:sting my opinion upon the fOil lowing question: 

"1\iay inspectors employed by this department, who m3.intain resi
dences at places other than Columbus, legally inelude in their expense ac
counts items of expense while in Columbus, in the di;;charge of their of
ficial duties." 

Section 496 of the General Code gives your commission authority to appoint 
inspectors~ and fix their compensation; but there is no provision contained in the 
General Code relative to the residences of inspectors or the right of the in· 
spectors to expenses while in the perfarmance of their official duties. 

The duties of inspectors are defined by section 496 of the General Code as 
follows: 

"In the discharge of their duties, may inspect freight in cars or 
warehouses, of transportation companies, waybillls, bills of lading and 
shipping receipts of such transportation companies." 

In the discharge of their duties the inspectors are subject to the instruc· 
tions of your commissioner and may he sent to any part of the state at any 
time. There being no legal residence fixed by law for an inspector, and no re
quirement made by your commission relative to the same, I am of the opinion 
that your inspectors may maintain their homes where they des•re. 

The legislature has made appropriations for your commission, covering 
traveling and other expense, and, the duties of inspectors being such that they 
are required to travel from place to place in order to carry out the duties de
volving upon your commission, and while so traveling or temporarily stationed 
at Columbus, discharging a public duty connected with and g-rowing .out of 
their official relation to youT department, they are in my opinion entit~ed to 
their traveling and other necessary expenses and should be paid t.be same on 
the .allowance of your commission. 

Yours truly, 
TIMOTHY S. HOGA'Ii", 

Attorney General. 
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RAILROAD CO:.\IPANIES-BLACKBOARD NO'l'ICE 0~~ INCG:\liNG TRAINS
FAILURE TO ENFORCE. 

Sections 8924 and 8925, providing for thr. maintenance of a bla,.kboarrl ,zotice 
ot schedule of trains and penalty for failure to so do is reqz•estr•rl to br consirl
ererl by the commission aml its enforcement advise£1. 

Cor.e~rnn<, Onro, November 10, 1911. 

The Public ScTPice Commission at Ohio, Columbus. Ollio. 
GE:>TLDn:x :-My attention has been directed in the way of complaint made 

to me of the violation of section 8924, General Code, which provides as fol
lows: 

''F::J.ch company or person operating a railroad within this state 
shall place a blackboard, at least four feet in length and two feet in 
width, in a conspicuous place in each passenger depot of such company 
located at any station in the state at which there is a telegraph office. 
Such company or person must have written upon such board, at if'ast 
ten minutes before the schedule time for the arrival of each passenge: 
train stopping regularly upon such road at such station, the fact 
whether such train is on schedule time or not, and if late, how much." 

and I have been requested to assist in the enforcement of said section. This 
section was construed by the circuit court and its opinion is found in 8 Ohio 
Circuit Court Reports, page 604. 

Section 577 of the General Code, p1·ovides as follows: 

"Upon request of the commission (referring to the railroad corn
mission) the attorney general or the prosecuting attorney of the proper 
county shall aid in an investigation, prosecution, hearing or trial had 
under the provisions of this chapter, and shalil institute anrl pro8ecute 
necessary actions or proceedings for the enforcement of such provision,:; 
and of other .laws of this state relating to railroads and for the pun
ishment of all violations thereof." 

Section 8925 of the General Code provides the penalty for violation of sec
tion 8924, such penalty being as follows: 

"For each violation of any provision of the next preceding section, 
such company or person so neglecting or refusing to comply therewith, 
shall forfeit and pay the sum of ten dollars, to be recovered in a civil 
action in the name of the state, one-half of which shall go to the partv 
commencing proceedings, and the remainder to be paid to the treasnrcr 
of the township, village or city in which such proceedings are had." 

I am of opinion, both from personal experience, and f<om the information 
gleaned from the complainant herein before referred to, that section S!i24 of 
the General Code is not being properly observed by many railroad companief 
in th's state. This section is one designed to accommorlate the general publl~ 
and its enfcrcement should cause very little inconyenience to railro1rl com· 
pan iPs. 
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ask your permission to submit for your consideration the matter of an 
order directing all prosecuting attorneys in the state to ·see to the enforcement 
of this statute. 

Awaiting the pleasure of yonr advices, I beg to remain. 

G 468. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

RAILROADS-RECEIVER APPOINTED BY li'EDE'RAL COURT-NO POWER 
IN STATE COURT TO ENFORCE STATE PENAL LAW- FEDERAL 
COURT CAN COMPEL PUBLIC DUTY. 

As a railroad in the hanas of a Teceiver appointed by a federal com·t is be
yoncL the authoTity of a state court to impose a penalty tor a violation of a state 
statute, such railroarl cannot be proceP,led against for failuTe to t"nce its roatl. 

'l'he fedeTal couTt, however, can compel a receit•eT to perform public <lnties 
and would enforce an orcler macle to s1tch receiver by the public sen:ice com
mission. 

CoLu:-.mus. OHIO, November 17, l!lll. 

Public Service Commission of Ohio, Ool1tmbns, Ohio. 

GE:;>o;TLE;\lEX:-I beg to acknowledge receipt of your lP.tter of October 26th, in 
which you enclose copy of a letter addressed to you by William S. Roclcel, of 
Springfield, Ohio; also, copy of a letter addressed to Mr. Rockel hy George K. 
Lowell, receiver and general manager of the Detroit, Toledo & Irontor. Rail
way Company, and request my opinion as to whether or not a railroad comp:~.ny 
in the hands of receivers, appointed by the United States court, is lliable to the 
statutory penalty of $50 per day for failure of said railroad company to fence 
its right of way, as required by section 8920, General Code, of Ohio. 

In reply thereto I beg to state that under the rules laid down by the <:ourts, 
a state court is powerless to enforce payment of a statutory penalty against a 
railroad company, out .of funds, in the hands of a receiver appointed by the 
United States court. The theory upon which said decisions are based is that, 
a receiver being appointed and receiving his authority from the federal court, 
and being charged with the duty of operating the road, and account1ble to that 
court for the proceeds, such proceeds are beyond the jnrisrlicticn or control of 
the state court. However, where there is a statutory duty upon a railroad com
pany to perform certain acts with regard to the public, I am of the opinion 
that the railroad commission would have jurisdiction to make an order, and 
that faid order would be valid as against a receiver, and the feder;:,J court ap
pointing such receiver would, upon application, compel compliance with such 
order; the commission would, in my opinion, be entitled to, and could success
fully, invoke the aid of the court to make its order effective. While the federal 
court may not authorize the receiver to pay a statutory penalty, it would r.ever
theless be authorized to, and no doubt would, order the receiver to perform the 
duty enjoined upon the railway company by a state statute, for a receiver is 
bound, in general, to perform the pub'lic duties imposed by law upon thP cor
poration whose franchises he is exercising. It is a general proposirion of Jaw 
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that the courts will order a receiver to perform snch public rluties connected 
with the operation of the road of which he is receiver as the company was 
cbliged to perform; and that the commission would have a right to apply 'to 
the federal court for an order compelling said reeeiver to exeeute an order of 
the commission, under complaint filed against said receiver for failure tn per· 
form a statutory duty, such as is referred to in your letter. 

475. 

Very truly yours, 
TDlOTHY S. HOGAX, 

Attorney General. 

PUBLIC UTILITIES ACT-PROSPECTIYE--CO:\iPLAINT'S AGAINST ORDI
NANCES TO COMMISSIONERS-ORDINANCE FIXING RATES PASSED 
PRIOR TO UTILITIES ACT'. 

Section 46 of the public utilitiPs act p1·oviding for appeal to the commission 
by the municipal corporation or public utility after the passage of an orclwancc 
fixing rates, terms, etc., with respect to the operation of such pu/llic utility is 
by its terms prospective. 

An appeal may be made to the commission and a hearing git•en by them 
after passage of such ordinance mul before acceptance /Jy the utility upon com
plaint in writing by the utility or by one per cent. of electors within sixty days. 
After acceptance of the orclinance lJy the utility. howPver. tcriiten complaint 
inust be made by three per cent. of the f'lectors within thirty days. 

Such an ordinance passecl prior to the passage ot the utilities act though 
by its terms it teas not to take effect until after the passqge of that act, and al
thangh not wr:epterl by the public utility until after tile passage of the act. is 
not within any clause giving jurisdiction to the commission to hem· complaints. 
The orrlinancP itself 1cas a finality 1chich could not be affected by tile legislative 

act enacted after its passage. 

Cor,u~rnus, 0Hro, November 23, 1911. 

The Public Service Commission of Ohio, Columbus, Ohio. 

ing: 
GEXTLE~IEx :-On October 26th you requested my opinion U])On the follow-

"There is pending before the commission a petition, purporting to 
be s!gned by three per centum of the qualified electors of thE> city of 
Columbus, protesting against the rate accorded to the Federal Gas Com
pany and the Columbus Gas & Fuel Company for gas by ordinance E>n
acted by the city council of Columbus. This ordinance, it appears, was 
passed on .June 12, 1911, to become effective .Ju'ly 1, 1911. It was ac
cepted by the gas companies on .July 3, 1911. 

"Under this state of facts, the queRtion arises: Has the public serv· 
ice commission of Ohio jurisdiction over this case under sections 46 anrl 
47 of the utility act? The o•rdinance was enacted before the utility law 
bad become effective, but, by its own terms, it did not take effect until 
.July 1, 1911, on which date the utility act was in force. anrl, further. 
there was no acceptance by the gas C'ompanies until .July 3d, on which 
date the utility law had been in force for several days." 
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Section 46 of the public utilities act provides that: 

"Any municipal corporation in which any public utility is estab
lished, may, by ordinance, at any time within one year before the ex
piration ,of any contract entered into under the provisions of sections 
3644, 3982 and 3983 of the General! Code between the municipality and 
such public utility with respect to the rate, price, charge, toll. or rental 
to be made, charged, demanded, collected, or exaeted, for any commod
ity, utility or service, by such public utility, or at any other time author
ized by law proceed to fix the price, rate, charge, toll, or rental! that such 
public utility may charge, demand, exact or collect therefor for an en
suing period, as provided in sections 3644. 3982 and 3983 of the General 
Code. Thereupon the commission. upon comp!laint in writing, of such 
public utility, or upon complaint of one per centum of the electors ol' 
such municipal corporation, which complaints shall be filed within sixty 
after the passage of such ordinance, shall give thirty dflys' notice of the 
filing and pendency of such complaint to the public utility and the 
mayor of such municipality, of the time and place of the hearing there
of, and which shall pllainly state the matters and things complained of. 

"If any public utility shall have accepted any rate, price, charge, 
toll, or rental fixed by ordinance of such municipality, the Rame shall 
become operative, unless within sixty days after such acceptance there 
shall have been filed with the commission, a complaint, signed hy not 
less than three per centum of the qualified electors of such municipality. 
~pon such filing the commission shall forthwith give notice of the filing 
and pendency of such complaint to the mayor of such municipality anrl 
fix a time and place for the hearing thereof. 'I'he commission shall at 
such time and place, proceed to hear such complaint, and may adjourn 
the hearing thereof from day to day. * " *" 

For the determination of the question at hanrl, section %44 of the General 
Code is immaterial and, therefore, will not be herein quoted. 

S~ction 3982, General Code, i~ as folll'ows: 

"The council of a municipality in which electric lighting companies, 
natural or artificial gas companies, gas light or colte companies, or com
panies for supplying water for public or private consumption, are es
tablished, or into which their wires, mains, or pipes are conducted, may 
regulate from time to time the price which such companies may charge 
for electric light, or for gas for lighting or fuel purposes, or for water 
for public or private consumption, furnished b~· such companies to the 
citizens, public grounds. and bui'ldings. streets, lanes, alleys, avenues, 
wharves and landing places, or for fire protection. Such r:ompanie> 
shall in no event charge more for electric light, natural or artificial gas, 
or water, furnished to such corporation or indivi<l.uals, than the price 
specified by ordinance of council. The council may regulate and fix the 
price which such companies shall charge for the rent of their meters, 
and such ordinance may 11rovide that-such price shall include th8 use of 
meters to be furnished by such companies. and in such case meters shaln 
be furnished and kept iu repair hy such companies and no separate 
charge shall be made, either directly or indirectly. for the use or repair 
of them." 
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Section 3983, General Code, is as follows: 

··rf council fixes the price at which it shall require a company to 
furnfsh electricity or P.ither natural or artificial gas to the cit'zen~. o: 
public buildings or for the purr::ose of lighting the street'3, alleys, 
aYenues, wharves, landing places, public grounds or other places or for 
other pun:oses, for a period not exceeding ten years, and the com
pany or person so to furnish such elertricity or gas assents thereto, by 
wr:tten acceptance. filed in the office of the auditor or clerk of the cor
poration, the council shall not require such comp:my to furnish elec
tricity or either natural or artificial gas, as the case may be, at a less 
price during the )leriod of time agreed on, not exceeding such ten 
years." 
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Section 90 of the act creating the publlic service commission of Ohio is ab 
follows: 

"This act shall take effect and be in force from and after June 30, 
1911." 

In order to properly answer your question, it is well enough to explain the 
meaning of section 46 of the act creating the public service commis·sion nf Ohio. 
To do this it is well to ask the question whether such section is wholly pros
pective, or whether it is both prospective· and retrospective. ln my judgment, 
it is prospective, and the reasons therefor become apparent as we pro~eed. 

"Any municip31 corporation in which any public utflity is estab
lished, may, by ordinance, * ,. * proceed to fix the price, rate, 
charge, toll, or rental! that such pnhlic utility may charge, demand, 
exact or collect therefor for an ensuing period. as provided in sections 
3644, 3982 and 3983 of the General Code." ( 1t appears here that the 
determination of the municipal corporation is by ordinance.) 

(When?) "At any time within one year before the expiration of 
any contract entered into under the provisions of sections 3644, 3982 
:md 3983 of the General Code between the municipality and such public 
utility, etc." 

Without the expression "at any time within one year before the expiration 
of any contract entered into, etc.," it is apparent that section 46 is prospective, 
but with this exprel:sion there is no escape from that conclusion. 

The ordinance referred to in section 46 of said act, in the phrase "by 
ordinance," is evidently not any ordinance passed solely by virtue of sections 
3644, 3982 and 39!l:J. It is apparent that said section 46 is ~upplementJ.ry to 
Eections 3982 and 3983, General Code. In some respects it is cumnlativf1: but 
as to the time within which council may act, section 4G is exclusive, and fixes 
the time. Council also fixes the price by ordinance for an enmi,lg pPriod. as 
provided in sections 3644, 3982 and 3983, General Code. These Rections, to-wit: 
·sections 3644, 3982 and 3983, are controlling except as to matters especially pro
vided for in section 46 aforesaid. 

Now, after council has proceeded ta fix the price, rate, charge. toll, rental, 
etc., under section 46, what is the next stE>p? The nE>xt step is shown by the 
word "thereupon." What does the word "thereupon" relate to? Unquestionably, 
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the council, by ordinance, proeeeding to fix. Proceeding to fix under what? Proceed
ing to fix under section 46. 

The commission may·proceed, before acceptance by the utility. upon com· 
plaint in writing, either of such public utility or the electors of sueh municipal 
corporation. Under this condition of affairs, the thing to do is to have a hear
ing by the commission, thirty days" notice of which' shal~ have been given to 
the public utility and the mayor of the municipality. This complaint must be 
filed within sixty days after the passage of the ordinance. Suppose now, that 
neither of the two complaints be filed; then what? T'he following explains: 

"1f any public utility shall have accepted any rate, price, charge, 
toll or rental, fixed by ordinance of such municipality, tbe same sh~ll 
become operative 1tnless within sixty days after such acceptance there 
shall have been filed with the commission a complaint signed by not less 
than three per centum of the qualified electors of such municipality." 

Now, it appears that provision is made: (first) for a hearing in case com
plaint is made by the public utility, or one per centum of the electors, prior to 
acceptance; and (second) for procedure, in C'-aRe there is an acceptance, with
out any complaint from the public uU:lity or one per centum of the electors; 
in the latter case it requires three per centum, preceded by acceptance by the ~ 

public utility. Acceptance of what? Acceptance of the rates fixed by ordinance 
of the municipal council in harmony with section 46 aforesaid. 

What is the situation as to the question presented to you by the petitioner~ 
in the Columbus case? Rates were fixed by an ordinance passed prior to the 
taking effect of the public service commission act. If the ga'S companie~> had 
accepted the ordinance· referred to prior to .July 1st, no one would claim that 
the public service commission would have jurisdiction. It certainly cannot be 
claimed that the gas company, by its act of withholding acceptance, could confer 
jurisdiction; it is not the acceptance that comes within tbe jurisdiction of the 
public service commission. Acceptance may be an eilement necessary to juris· 
diction under given circumstances; but the subject-matter for review by the 
public service commission is the rates, rentals, charges, demands, exactions, 
etc., fixed by ordinance under section -16. Your board has not before you any 
ordinance of that kind. 

Section 49 of the act provides: 

"This act shall n.ot apply to any rate, fare or regulation now or 
hereafter prescribed by any municipal corporation, granting a right, 
permission, authority or franchise, to use its streets, alleys, avenues or 
public places, for street railway or street railroad purposes, or to any 
prices so fixed under sections 3644, 3982 and 3983 of the General Code, 
except as provided in sections 46, 47 and 48 of this act." 

Without going further into the matter, it seems apparent to me that it 
would be unusua\1 to confer jurisdiction upon a board or commission to revie·.v 
the rates or conditions of an ordinance which was lawfully passed prior to the 
existence of the commission. The passage of the ordinance was not a nullity; 
it was a ·finality, so far as the state or its agents were concerned, when passed. 
As long as it was left open to the gas company to be accepted by them it \\as a 
continued invitation to sign the agreement; an invitation that w_as put in mo
tion before the public service commission act came into effect; an invitation 
that continued to the first day of July, at any rate. 
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I am, expressly. not passing upon the question whethPr or not the a~r~Pptance 
by the gas companies, on the 3d cf July. two days after the time the contract 
was to become effectiYe npon the face of the orclinance, is binding. That is a 
matter about which the gas companies and the city are concern~d. and does not 
come -.vithin the jurisdiction of the pnblic service commission. 

I am cle::trly of the opinion that your eommisf'ion has no jurisdiction o\·er 
the subject-matter of your inquiry. 

A 476. 

Very truly yours, 
TDIOTHY S. HOGAX, 

Attorney General. 

PUBLIC UTILITIES Cm1l\IISSION--TELEPHONE C0.;\1PANIES- PHYSICAL 
CONNECTIONS- MERGER OF ENTITIES--" CONSOLIDATION .. -
"MERGER." 

1Vhere two telephone companies applying to the public service commission 
contemplate a mere physical connection or an out anrl out sale or lease by unc 
company to the other whereby the public will IJI' bcnetittecl. tile public Sl'rvin; 
commission is not required to make a valuation of their properties as a condi
tion precedent to the granting of the. applieatiuns.- Such vall~ation, may. how
evel-, be made at any time the commission tlc•'ms it advisable. 

When, however. huo or m0re telephone companies contem[Jlatc a e•msolifla
tion. 01· a merging of the entities. or the operation of the linr·s joint?y or in con
nccti&n with each other by combined rntitics, or by tile entities af'ti:zg as a ·unit 
with 1·espp;·t to tile operation, a vazua.tion must lw marie and all otiler req,lin-· 
ments of section 64 of the public utilities lau: contJJlied 11'it11. 

Tl!e terms "consolidation" ancl "m,.,rgrr" are not spnonymous. 
·Section 63 at the puU/ie utilities law applieg to physical conncctiO.'IS anrl is 

altogether inclepen!lcnt of section 64 of the same act wlzir:ll provirles for the merg
ing of corporate entities. 

CoLc~mus, OHIO, NovembPr 24, 1911. 

The Public Service Commission of Ohio. Colum lms, Ohin. 
GEXTLE~I~:x :-I beg to acknowledge receipt of your letter of October 6th. in 

which you state: 

"The commission heard four telephone cases. In two of them the 
question was simply the right to connePt for interchang(' service. To 
illustrate:' 

"The Central Union Telephone Company 'mrl the Van ·wert Tele
phone Company filed a joint petition asking authority of the commis
sion to connect their linf's so as to give the subscrib('rs of Van 'Vert 
through toll servke to points located on the Central Union Tel~phone 
Company's lines. 

"In the other two cases their petition was for the ri;:?;ht to purchase 
and sell. The Ashtabula Telephone Company prayed for the right to 
purchase the equipment of th(' Central L'nio:1 Te!Pphone Com!'any in 
Ashtabula, and the Citizens Telephone Company of Delaware asked for 
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permission to purchase the plant and equipment of the Central Union 
Telephone Company in Delaware. In both case~:; the Central Union Tde
rhone Company joined in the petitions, and the petitions recite the con
sideration to be paid, amount of property to be t;-ansferrcd in each case, 
and further recited that the action in each c:1se would result in a bem'fit 
to the public, in that the subscribers to the local companies would se
cure through service to points reached lJ~- the Central Union Telephone 
Com!Jany's lines, and the American Telephcme & Telegraph Company's 
lines, which service they do not at present enjoy. It was furth'lr repre
Eented that rental rates would not be advanced." 

and request my opinion upon the following question: 

"Whether, under the last paragraph of section 64 of the public utili
ties law, 102 0. L., 549, it is necessary for the commission to make n 
valuation of the plants, or whether section 63 applies in either or both 
cases." 

Replying thereto, I beg to state that section 63 of the act crt''lting the pub 
lie service commission of Ohio, provides as follows: 

"With the consent and approval of the commission but not other
wise: 

"(a) Any two or more public utili tie'S, fnrnishing a like servicE' or 
product an·d doing business in the same munjcipality or loca!lity within 
this state, or any two or more public utilities whose lines intersect or 
parallel each other within this state, may enter into contracts with 
.each other that will enahle snch public utiJitje~:; to operate their lines 
or plants in connection with each other. 

" (b) Any public utility may purchase, or lease the pror)erty, plant 
or business of any other such pu!Jilic utility. 

"(c) Any such public utility may sell or lease its property or 
business to any other such public utility. 

" (d) Any such public utility may purchase the stock of any other 
such public utility. 

"The proceedings for obtaining the consent and' approval· of the 
commission for such authority, shall be as follows: 

"There shall be filed with the commission a petition, joint or oth8r
wise, as the ca£e may be, signed and verified by the president and sec
retary of the respective comp:mies, d!early setting forth the object and 
purposes desired, stating whether or not it is for the purchase, sale, 
lease or making of contracts or fa.;- any other purpose in this section 
n:ovided and also the terms and conditions of the same. The commi>
sion shall, upon the filing of such petition, if it deem the same neces
sary, fix a time and place for the hearing thereof. If, after such hear
ing or in case no hearing is required, the commission is satisfied that 
the prayer of such petition should be 8"rant.ed and the public will there
by be fnrn'shed adequate service for a. reasonable and just rate, 
rent:!.!, toll or charge therefor, it shall make such order in the prem
ises as it may. deem proper and the circ~Jmstances require, and there
upon it shall be lawful to do the things provided for in such order." 

Section 64 of said act provides as follows: 

"With the consent and apJ}roval of the commission, but not other-
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wise, any two or more t'31ephone companies, defined in this act, anrl 
doing business in this state or partly within anrl p:utly without this 
state, may consolidate with each other, when StH'h telephone companies 
shall have complied with the orders and requirements of the commis
sion and the provisions of this act. 

"Such telephone companies shall file with the ~ommission a joint 
petition for such consolidation, signed and verified by the president and 
secretary of the respective companies, in which shall be set forth in 
detail, all of the terms, conditions and proceedings pertaining to snrh 
consolidation and in such form as the commission may require, ~nd 
thereupon the commission shal! fix a time and place for the hearing of 
such petition. 

"If, after such hearing, the commisSion is notified that such con
solidat!on will promote public convenience, and will furnish the public 
adequate service for a reasonable rate, rental, toll or charge therefor, 
it shat11 make an order authorizing surh consolidation, which order he
fore taking effect shal! be filed with the secretary of state. Other pro
ceedings relating to such consolidation shall be in the manner and with 
the effect, not inconsistent with the provisions of this act, as is pro
vided for in the consolidation of railroad companies under the laws of 
this state. 

"No consolidation, purchase, lease or contract by which two or more 
telephone companies merge or operate their lincs or plants jointly or in 
connection with each other, shall become valid or effedive until! after 
the commission shal! have atScertained and determined the valuation as 
provided in this act upon which the rates, tolls, charges and rentals 
are based and also shall have fixed and determined such rates, tolls, 
charges and rentals so to be charged. 

"All valualions so ast:ertained and determined shal'l be at all times 
open to public inspection." 
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Before quoting further, it is wei! to inquire, what is the purpose of sec· 
tion 63; da.es it relate to an authority to pursue a course looking to the making 
of physical connections, to the end that the public may be the better served; 
is its purpose to authorize the commission to give its consent to, and make its 
approbation of, certain physical connections which the public uti! ity would be 
compelled to make, under the order of the commission, agreeably to section 66 
·of said act, in case a complaint is made· in writing, or the commif;sion proceed 
on its own initiative, by order, to require any two or more tellephone companies, 
whose lines or wires form a continuous line of communication, or could be 
made to do so by the construction and maintenance of suitable connections, or 
the joint use of equipment, or the transfer of messages at common points be
tween different localities which can be communicated with or reached hy the 
lines of either company along where such service is not already established or 
provided? 

Without holding that the commission may not give its consent to, and ap
probation of, connections, under section 6:.l, with a widPr scope than unrler sec
tion G6, yet, the objects provided for in sPction 6() throw light on the scope of 
section G3. It can be further said that section G3 appP.ars to be complete in it
self, in its remedial purposes. Regard!P~s of section 64, telenhone companies 
could and can do all the things specified in said section 63 with the consent and 
approval of the public senice commission. Had section 64 not been enacted as 
it now stands, covering, as hereinafter explained, a separate and distinct suh-
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ject, but, instead, the prnvisions thereof incorporated· in section 63 as a con
dition precedent, and applicable alone to telephone companies, thereby laying 
down a more stringent rule as to them in the matter of sale and purchase than 
as to public utilities generally. The section would have been subJect to challenge 
as heing unconstitntional, lmt thE> legil'latnre covered the subjects contained in 
section 63 fully, and put all public utilities on the same footing as to the matters 
contained therein; and the procedure in every respect is full and compl~te, 

as contained in section 63 by which all utilit.iP-s may do the things therein 
specified. 

The legislature, having provided for these things fully, turned to a new and 
more intricate subject, and one not theretofore regulated by statute, namely, 
the merger and consolidation of telephone companies, as set out in section 64. 

At this point let a few things be noted: 
(a) Section 63 applies to physical connections. To illustrate: 

Some few years ago the Citizens Telephone Company of .Jackson county 
owned and operated a telephone system in said county; their long dis lance con· 
nections were with the United States Telephone Company. The Bell TAlephone 
Company had long distance connections from the outside with .Tacl,son county. 
The United States Tejlephone Company was compelled to withdraw from said 
county; whereupon, the .Jackson County Telephone Company made connections 
with the Bell Telephone Comp:my for long distance purposes; and that connec· 
tion, which is purely a physical one, is still in existence. No combinat'on of 
entities of the two corporations was effected, nor was there any community of 
interest made, except insofar as related. to the physical connection. The .Jack· 
sori County Home Telephone Company conducted it~ own operations; the Bell 
Telephone Company conducted its own operations; and the two corporate 
entities were kept entirely distinct; there was no merger or consolidation. There 
was no merger effected, either by lease or purchase or contract, provirling for 
the union of the two entities. Suppose the two telephol}e companies to which 
I refer were to attempt to do now what they did then. In my judgment, all! that 
would be necessary for them to do would be to proceed under section 63, and 
procure the approbation of the public service commission. This, because on the 
very face of things the public, by such an arrangement. is a beneficig.ry. 

If, having approved of such physical connection, the ·public service com
mission be of the opinion that the rates are more than the investments owned, 
it may praceed under section 26 of said act, which is as fallows: 

"T'he commission shall have the right to investigate and determine 
the value of all the property, including the value of its physical prop· 
erty, of every public utility within it-s jurisdiction actual-ly used and 
useful for the service and convenience of the public, wheneYer·it deems 
the ascertainment of such value necessary in order to properly carry 
into effect any of the provision.s of this act." 

The commission may in all cases resort to section 26, and, applying the 
procedure provided for in sections 23. 24 and 25 of 1;1aid act, reduce any unjust 
or unreasonable rate, fare, charge, toll or rental. So that, the public is fully 
protected in that behalf. In fact, the jurisdiction of the commission may be 
invol,ed under section 23 of said act, upon complaint of any one person or cor
poration; so that the rights of the pubHc in this respect are fully protecterl. On 
the other hand, when the object is merely to mal'e a physical co.nnection, it 
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senns to me that, aside from what the law appears to h~, it is •.vholly unncces
~ary to put the state to the expense of mal-dng valuations. '':h~re thr·re is no 
danger of abuse, and where the jurisdiction of the commission is fully r~~erved. 
to he exercised at any time. 

Section 63, it will be observed, authorizes public utiliti~s. subject to the 
consent and approval of the commission, to enter into contracts with each other 
for the purpose of operating tJ\.eir lines or plants in connection with each other. 
What kind of pu!Jlic utilities may do this? Division "a'' of section 63 answers 
this question, as follows: 

"Any two or more pub•lic utilities, furnishing a like service or 
product and doing business in the same municipality or locality within 
this state, or any two or more public utilities whose lines intersect or 
parallel each other within this state, may enter into contracts with each 
other that will enable such public utilities to operate their lines or plants 
in connection with each other." 

Division "b" provides: 

"Any public utility may purchase, or lease the property, or business 
of any other such public utility." 

To what does "such" refer? Undoubtedly to the kind of public utilities 
mentioned in "a." 

Pa~sing, now, to division "e," which reads: 

"Any such public utility may sell or lease its property or business 
to any other such public utility.'' 

"such" again refers bacl;: to "a." 
Passing to division "d," which reads: 

"Any such public utility may purchase the stock of any other snell 
public utility." 

"such" refers back again to "a." 

So that, the idea of physical connection and physical dloseness is the con
trolling feature cropping out as to the kind of public utilities that may be con· 
nected under section Ga. 

It will be noted, further, that" section 63 provides as follows: 

"There shall be filed with the commission, a petition, joint or oth~r
wise, as the case may he, signed and verified by the president and seP.re
tary of the respective companies, clearly setting forth the object and pm·• 
poses desired, stating whether or not it is for the purchaRe, sale, lease 
or making of contracts or for any other pttl')Jose in this section pro
vided and also the terms and conditions of the same. The commission 
shall, upon the filing of such petition, if it i!eem the same nece!"sary, fix 
a time and place for the hearing thereof. If, after snf'h hearing or in 
case no hearing is required, the commissicn is satisfied that the prayer 
of such petition should be granted and the puhlic will thereby be fur
nished adequate servir.P, for a reasonable anrl just rate, rental. toll, or 
charge therefor, it shall malre Sllf'h order in the premises as it may deem 
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proper and the circumstances require, and thereupon it shall be lawful 
to do the things provided for in such order."' 

Under this, it will be noted that the commission is not called upon abso
lutely to fix a time and place for the hearing itself; this is to be done only when 
the commission deems the same necessary. It appears, further, that no hear
ing need be required, but that if the commission is satisfied that the prayer of 
the petition should be granted that is the end of it. The proceeding lacks 
the formalities and the requisites of that nvder section 64. 

Coming now to section 64, and requoting part of it: 

"With the consent and approval of the commission, hut not other
wise, any two or more telephone companies, defined in this act, and 
doing business in this state, or partly within ancl partly without this 
state rnay consolidate with each other when such telephone companies 
shall have complied with the orders ancl req11'irPm.ents of the commis
sion ancl the pro1>isions of this act." 

The kinds of telephone companies referred to here are not limited as in 
section 63. Section 64 only requires that such companies be doing- business in 
this state, or partly within and partly without this state. They need not be 
furnishing service to the same municipality; their lines need not intersect each 
other, or be parallel with each other, in this statc. 

Quoting again from section 64: 

"Such telephone companies shall file with the commission a joint 
petition for such consolidation, signed and verified by the president 
and secretary of the respective companies, in which shall b~ set forth 
in cletail, all of the terms, conditions and proceedings pertaining to such 
consollidation and in such form as the commission may require, and 
thereupon the commission shall fix a time and place for the hearing of 
such petition." 

There is nothing, under section 64, left to the option of the commission; 
it must have a hearing_ 

Quoting again: 

"If, after such hearing, the commission is satisfied that such con
solidation will promote public convenience, and will furnish the p~.1hlic 

adequate service for a reasonable rate, rental, toll or charge therefor, 
it shall mal'e an order authorizing such consolidation, which order be
fore taking effect shall be filed with the secretary of state. Other pro
ceedings relating to such consolidation shall be in the manner and with 
the effect, not inconsistent with the provisions of this act, as is pro
vided for in the consolidation of railroad companies under the laws of 
this state.'·' 

'I'he meaning of section 64, thus far quoted, is perfectly apparent. 
We now come to the paragraph whose interpretation has given so much 

trouble. It is as follows: 

"No consdlidation, purchase, lease or contract by which two or 
more telephone companies merge or operate their lines or plants jointly 
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or in <'Onnection with C'ach other, shall her·cmP valid or effPt•tive until 
after the commiss:on shall have ascertained and <lt>terminerl the valua· 
tion as provided in this act upon which the rates, tolls, charges and 
rentals are based and also shall have fixed and determined stH'h rates, 
tolls, charges and rentals to be charged." 

It is ruoked whether or not the last quoted paragraph controls ;;;ection 63, 
or whether it is mErely a part of secticn 6!. After the most c:treful investiga
tion of the subject. and particularly the meaning to be gathered from studying 
the entire act, I am of the opinion that section 6:1 is complete in itself without 
reference to section 64; and section 64 in itself is comvlete without reference 
to section G3; also, that the words "purchase," "lease" and "sale," as used in 
section 63, mean "purchase," "lease'' and "sale" as a means fm· effecting a 
physical connection as a primary object; that when the purchase, lra~e or sa,le 
is made under section 6:3' the corporate entities are not thereby connected nor 
destroyed, nor in any way interfered with. If the purchase be outright, and 
the two companies are no longer directly or indirectly asso~iated with each 
other, that is the end of it; if the property be leased for its physical achantages. 
and the two companies not connected directly or indirectly as SU('h, that is the 
end of it. The confusion ar'ses from the fact that the words "purch:tse,'' "leasG" 
or "contract," as referred to in section 64, are tal•en to be identi~al with the 
words "purchase," ''lease··· or "contraet," as used in section 63. 'Vhile these 
words have a uniform meaning. yet, it must be l'ept in mind that they may be 
vehicles for the accomplishment of different purposPs. 

Section 63 does not refer in any wise to section 64, nor vice versa. Section 
63 provides that a petition, joint or otherwise. shall be filed, setting forth the 
object and purpos(' desired, whether ''for the purchase, sale, lease or making .of 
contracts, c.r any other purpose in this section provided." It does not say "any 
of the purpose,p provided in section 64." The purposes provided in sPctions 63 
and 64 are sep:trate and d!stinct. Rates are necessarily involved in section 64; 
not so in section 63. Also, in section 64, the provisions applicable to the con· 
solidation of railroad companies, not inconsistent with "this" act, arc to be ob· 
served and followed, which provisions are made a part of the act by r~ference. 
The commiss'on, under section 64, must ascertain and determine the value of 
the new or consolidated corporations, and shall fix the rates, etc. 

Section 64, as to merger and consolidation, follows the general rule, and 
makes the exercise of such power subject to strict ru·les and the closest scrutiny. 
Notice the different phraseology in sections 63 and G4. You will finrl evidence 
conclusive in itself, aside from what has been sa:d, that section 1\3 refers to the 
physical property, while section G4 refers to the rorporate entities and cor·· 
porate relations. 

The last paragraph of section 
as though it read as follows: 

. 
64, it appears to me, means thP same thing 

"No legal status brought about by consolidaticn, purcha'>f', lPa~e 

or contract, by which two or more telephone rompanies merge or oper· 
ate their lines or plants jointly or in connection with eaeh other, sha'll 
become effective until after the commission shall have ascertain12d and 
determined the valuation, etc." 

The essence of the thing requiring careful scrutiny at the hanrls of the com· 
mission is the merging of the entities, the opPration of the lines. jointly or in 
connection with each other by combined entitif!S, entities acting as a unit in 
respect to the operation. 



736 PUBLIC SERVICE COMMISSION 

Some confusion presents itself, at first, because "consolidation" is taken as 
the equivalent of ·'merge," and, therefore, the statute might appear to be read: 
"No consolidation by which two or more companies merge shall become valid 
or effective, etc." But this will not do. The merging may be accomplished by 
1 he con·solidation; purchase, lease or contract; again, the operation of the lines 
jointly or in connection with each other may be accomplished by consolidation, 
purchase, lease or contract. 

Section 6035 of Thompson on Corporations, second edition, volume 5, chap
ter 165, speaking of conl'oliuation, merger union and amalgamation, says: 

''The uniting or joining together into one of two or more exist
ing corporations is variously denominatecl 'consolidation,' 'merger,' 
'amalgamation,' or 'union,' depending on the nature or the result of the 
union. There seems to be a recogni7.ed difference between 'com;olida
tion' and 'merger.' ·while 'merger' and 'amalgamation' ::tre sometimes 
used synonymJu~ly. Consolidation takes place where two or more ex
isting co•rporations are consolidated into a single corpm;ation, and the 
existence of the uniting corporations is terminated and the consolidated 
company succeeds in a general way to the rights and franchises and ac
quires the property and assumes· the obligations and liabilities of all 
the constituent comp:wies. In the ordinary legal phraseology, the term 
'consolidation' is generally used to indicate both the act and the result 
of uniting two or more corporations into one." 

Now, the act of uniting these two or more corporations into one may be 
accomplished unquestionably by purchase, or even by lease. 

Thompson on Corporations, section 6037. distinguishes between ''merger" 
and "consollidation" as foilows: 

"There seems to be a recognized difference between merger and con
solidation. A "merger" as used and understood by the courts is not the 
equivalent of 'consolidation;' it exists where one of the constituent com
panies remains in being, absorbing or merging in itself all the other 
companies. In a merger of two or more corporations, one of the merged 
corporations survives; that is, the merger consists in the uniting of two 
or more by the transfer of a]] the property to some one of the existing 
corporations, which continues its existence, while the others are swal
lowed up by or merged in the one that exists. And in this respect, it 
differs from a consolidation, wherein, as will be seen, all the corpora
tions terminate their exis~ence and become parties to a new one. 
* * *" 

Whether a merger be effected, or a consolidation be effected, the means for 
effecting the same may be different. Quoting further from Thompson, section 
G037: 

"A legislature may authorize the consoHdation of corporations by 
merging one in the other and continue the existence of the latter with 
the property, rights and franchises of both." 

It will be seen from this that consolidation is brought about by means of 
the merger, and that whether we use the expression "consolidation" or ·'merger" 
the idea is prevalent of a union or combination of entities. 
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Thompson, section 6038, discussing consolidation not a sale and purchase, 
thus discusses : 

"A consolidation is entirely different from a sa:Je of thE' property 
and assets of one corporation and the purchase by another. A consolida
tion is wanting in the essential elements of a sale. Thus, as said by 
the Ohio court: 'A sale implies a vendor and a vendee, and by it the 
former sells and transfers a thing that he owns to the latter for a price 
paid, or to be paid to himself. The vendor parts with nothing but his 
property, and for it receives a quid pro quo. Such is not the case where 
companies are consolidated under this statute. It if true that the 
owner of each constituent road parts with its property. But it does 
much more; it not only parts with its property, but ceases to be a 
juristical entity, capable of owning or acquiring property. It does not, 
and could not receive any consideration for the transfer, because it is 
extinguished and dissolved by the act of its stockholders in assenting 
to the proposed agreement. The issuance of stock by the new company 
to the stockholders of the old companies characterizes the transaction 
as a consolidation and not a purchase; as such a transaction is by no 
means necessary in a mere sale and purchase. The tact that one step 
in the process ot consolidation may take the form qt purchase and sale 
does not affect the nature of the transaction or make it any the less a 
consolidation.' " 

The last sentence herein quoted discloses the fact that purchase and salle 
may be elements in accomplishing consolidation. 'I'hompson, section 6039, 
says: 

"A lease of the property of one corporation to another may be such 
as to constit11te a merger but it is not a consolidation. Under a lea:se, 
the right to use the property only and not the title passes; and in such 
a case the existence of neither corporation is terminated." 

Further discussing the question, Thompson says (quoting from a Montana 
court): 

"Ordinarily, no idea of a lease 'would ever enter into any explana
tion of what constituted a consolidation, unless such contract of lease 
was for so long a period of time, or by its terms was such as to make 
it a practical merger of one corporation into another. Lease does not 
imply consolidation, nor consolidation lease. The power to consolidate, 
as has been seen, is a power to make two corporations one; the power 
to lease carries with it no power to pass anything except the right to 
use the property leased." 

Further, Thompson says (section 6039): 

"However, a lease may be of such duration as to amount to a con
solidation or merger. Statutes sometimes prevent the leasing as well 
as a consolidation of parallel or competing lines of railroads." 

Numerous decisions are quoted to support the last proposition. 
The terms "consolidation," "lease," "merger," "antalgamation,'-' "union," 

"purchase" and "sale" in connection with the idea of combining entities, are 

47-A. G. 
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discussed at great length in Thompson on Corporations, section 6035, et seq., 
and I need not quote further here. Suffice it to say, that after a careful read
ing of them one is convinced that the legislature in adopting the last paragraph 
of section 64 of the public utilities act was not at all so much confused as is 
one who has not studied the real meanings of "consolidation," "p11rchase," 
··lease," "sale," "merger," etc. 

In concluding the discussion of the principles involved, permit me to say 
that section 63 applies to the physical connections; that it is complete in itself; 
and that where two telephone companies, of the description mentioned in sec
tion 63, desire to make physicall connections, either by purchase, lease or con
tract, and the fact of merger or union of corporate entities does not appear, 
your commission need not make any valuation, and is controlled entirely by 
section 63. Where, however, it appears to your commission, regardlesg of the 
f,orm in which such appearance comes to you, that the real purpose of the com
panies is to merge their corporate entities and pull together in their corporate 
capacities for their own purposes, and not primarily for the benefit of the pub
lic, you are to be governed by the provisions of section 64. 

Coming now to your four telephone cases, you say in two of them the ques
tion is simply the right to connect for interchange service, and give the follow
ing illustration: 

"The Central Union Telephone Company· and the Van Wert Tele
phone Company fi.Jed a joint petition asking authority of the commis
sion to connect their lines so as to give the subscribers of Van Wert 
through toll service to points located on the Central Union Telephone 
Company's lines." 

As to these two cases it is apparent you are governed by section 63 ex
clusively and need not consider section 64. 

As to the other tw1o cases you say: 

"'I'he Ashtabula Telephone Company prayed for the right to pur
chase the equipment of the Central Union Telephone Company in Ashta
bula, and the Citizens Telephone Company of Delaware askBd for per
mission to purchase the plant and equipment of the Central Union Tele
phone Company in Delaware. In both cases the Central Union Tele
phone Company joined in the petition, and the petitions recite the con
sideration to be paid, amount of property to lie transferred in each case, 
and further recite that the action in each case would result to the bene
fit of the public, in that the subscribers to the local companies would 
secure through service to points reached by the Central Union Tele
phone Company's lines, and the American Telephone & Telegraph Com
pany's lines, which service they do not at present enjoy." It was further 
represent~d that rental rates would not be advanced. 

As to these two cases I think your c;.ommission should be the jurlges, be
cause you have before you more of the facts than the 'writer. In other words. 
the writer could not advise you as to whether section 64 applies without tread
ing upon the prerogatives of the commission. If you are satisfied that the com
panies are of the kind described in paragraph A of section 63, and that there 
is to be no combining or uniting of corporate entities, and that the sale in each . 
case is to be absolute, and that all interest in the two properties, so far as re
lates to the ·selling company, disappears, you may proceed under section 6:\. If, 
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on the other band, you are satisfied that the purchase is only a means to a com
bining of corporate entities and that each of the companies will retain an in

. terest in the subject-matter of the contract as distinguished from one you 
should proceed under section 64. 

I beg your pardon for the great delay in answering your request. Your in
quiries gave me much difficulty, and I am pleased to herewith aclmowleclge the 
assistance rendered by members of the commission, some on one side and some 
on the other, in arriving at a conclusion; and also to thank those who furnished 
briefs in the case. 

I may say in conclusion that I feel confident that the principles hereinbefore 
set forth are correct, and that your commission may feel sure that in following 
these principles you will not be misguided in yonr official action. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 

Cou;:~mcs, Onro, November 29, 1911. 

Public Service Commission of Ohio, Columbus, Ohio. 
GEXTLE:IIEX :-I have been making some inquiry as to the discussion be

fore the committee which recommended sections 63 and 64 of the public service 
commission act. I am not through with my investigation in that connection, 
but from the information gleaned thus far I deem it my duty to recommenrl 
to you, in relation to the two cases wherein petition was filed with you for the 
right to purchase and sell, to ascertain and determine the valuation, as pr<r 
vided in the public service commission act, upon which the rates, tolls, charges 
and rentals are based; and also have fixed and determined such rates, tolls, 
charges and rentals, so to be charged. 

There is no doubt that you have the power to ascertain and determine suet> 
valuation; and, pending the further investigation of the proceedings leading up 
to the enactment of the law, I deem it my rluty to advise you that all doubts 
should be resolved in favor of the jurisdiction and obligation of the commis
sion. 

Permit me further to say that it is my desire, for the present at least., not 
to lay down any definite rule for your government, in reference to tel~phone 
companies, under sections 63 :mrl 64, hut to pass upon the law applicable to 
each case as it is presented to you. Later on, I can give you a rule for per
manent guidance. 

Very truly yours, 
'l'UlOTIIY 8. HOGAN, 

Attorney General. 
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138. 

SUPF.TUKTENDEXT OF K~XKS 

(Superintendent of Banks) 

HOLIDAYS-SA'l'URDAY HALF DAYS-LEGALITY OF BUSINESS
TRANSACTIONS. 

Transactions of a b?tsiness character made on S1mday are not void unless 
absolute_ly prohibited by statute, and the same rule applies to Saturday half 
holidays and other legal holidays. 

CoLU:.\IRL'S, OHIO, February 27, 1911. 

Hox. F. E. BAXTER, Superintendent ot Banks, Columbus, Ohio. 
DEAR Sm:-I have your letter of Fobruary 16th, which is as follows: 

"'l'his department has been asked for an opmwn concerning the 
legality of transactions made after twelve o'clock, noon, on Saturday, 
in the e'.'ent a bank kept open for J:>usiness after that hour. This 
department has held it to be the ihi.ent of section 4446-5, Revised 
Statutes, that the Saturday afternoon holiday shall, from a legal point 
of view, be regarded t.he same as any other legal holiday. 

"Please advise me as to whether or not in your opinion my 
judgment in this matter is correct." 

I think the ruling of your department upon this matter is entirely correct. 
Section 5978 of the General Code, providing for the one-half holiday on every 
Saturday of the year expressly states: 

"Every Saturday of each year shall be a one-half holiday for all 
purposes, beginning at twelve o'clock noon and ending at twelve o'clock 
midnight. Bills, bonds or promissory notes presentable for payment 
or acceptance on Saturday or on the preceding day, if it is a holiday, 
shall be presentable for acceptance or payment at or before twelve 
o'clock noon of such Saturday, but if not then paid or accepted, a 
demand of acceptance or payment therefor may be made and notice of 
protest or dishonor thereof given on the next succeeding secular busi
ness day." 

Section 8190, General Code, provides: 

"Every negotiable instrument is payable at the time fixed therein 
without grace. When the day of maturity falls. upon Sunday, or a 
holiday, the instrument is payable on the next succeeding business day. 
Instruments falling due on Saturday are to be presented for payment 
on the next succeeding business day except that, at the option of the 
holder instruments payable on demand may be presented for payment 
before twelve o'P.!oclt noon on Saturday when that entire day is not a 
holiday." 

The provisions of this statute, I think, are in full accord with your holding. 
It is my opinion, however, that these statutes simply apply to the time 

of presentment for p:!.yment or acceptance of bills, bonds, promissory notes or 
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other negotiable instruments. Contracts enteren into and business transacted 
upon holidays are not void, and in fact transactions of a business character 
made upon Sunday are not void unless especially prohibited by statute. 

150. 

See Bloom vs. Richarns, 2 0. S. 387. 
Spidel Grocery Co. vs. Armstrong, 8 C. C. 489. 
43 Bulletin, 137. Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney General. 

BANKS AND BANKING-PAYMENT INTO SURPLUS 'l'O CREDIT OF 
STOCKHOLDERS SUBSCRIPTIONS- LIMITATION- LIABILITY OF 
STOCKHOLDER FOR SUBSCRIPTION INSTALLMENTS. 

Section 9735, General Coile, stipulates tlwt one-tenth of profits of a bank 
must be credited to the .sm·plus fu;td unless the surplus fttnd amounts to twenty 
per cent. of the capital stock. 

Section 9716, et seq., General Cod-e, provides that fifty per cent. of the capital 
stock shall be paid up before the company can do business and that ten per cent. 
of the balance shall be paicl monthly thereafter. 

Fnder these stahttory provisions, up to the time that the sttrplus has 
accumulqted to the extent of 20% of the capital stock, the excess over one-tenth 
of the profits, only, may be paid into the surplus fund to the credit of stock-. 
holders subscriptions, and shoulrl such excess not be sufficient to equal the 
monthly installment due on each share, the stockholder must make up the 
difference. After the surpl!(s has reached the aforesaid. twenty per cent. of the 
capital stoclc, all dividends may be paid into the surplus fund to the credit of 
stockholders subscriptions. 

The same liability however, to mal.-e good the difference between such 
credits and the full amount of the installment due, remains upon the stock
holder. 

Cor,u~mus, OHIO, March 6, 1911. 

Hox. F. E. B.\XrEn, Superintendent Department of Banks and Banking, 
Columbus. Ohio. 

Dr.,\R Sm:-1 beg to acknowledge receipt of your letter of February 27th, 
requesting my opinion upon the following question: 

"l\lay a bank legally use its entire surplus fund toward payment 
of its capital stock in full?" 

The form of your letter indicates that your inquiry relates to a bank 
incorporated under cha11ter 2, tlivision V, title IX, part 2, General Code, relating 
to the organization powers of banks in general. You refer specifically to section 
!1735, General Code, which provides in part as follows: 

"* * * Before any * " * dividend is declared, not less than 
one-tenth of the nPt profits of thp company for the preceding half year, 
or for snch period as is covered by the dividend, shall be carried to a 
surplus fund until such fund amounts to twenty per cent. of its capital 
stock." 
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Other pertinent provisions of the chapter in question are as follows: 

"Section 9710- The persons named in the articles of incorporation 
of any such company, * * * shall order books to be opened for 
subscription to the cavital stock. * * * An installment of ten per 
cent. on each share of stock shall be payable at the time of making 
the subscription, and an installment of forty per cent. on each share 
of stock shall be payable as soon thereafter as may be required by the 
board of directors, the remaining fifty per cent. being payable in the 
manner hereinafter required." 

"Section 9716. The entire capital stock of snch corporation shall 
be subscribed, and at least fifty per cent. thereof. paid in before it may 
be authorized to commence busine!"s. The rE>mainder of its capital stock 
shall be paid in monthly installments of at least ten per cent. each on 
the whole amount of the capital, payable at the end of each succeeding 
month- from the time it is authorized by the superintendent of banks to 
commence business. * * *" 

"Section 9717. When a stockholder or his assigns fails to pay an 
installment on his stock * * *' the directors for such company 
may sell his stock at public sale for not less than the amount due 
thereon, * * * If. no bidder can be found * * * such stock shall 
be sold as the directorn order, within six months for not less than the 
amount then due thereon with all costs of sale. 

"Section 9719. If the cancellation of the stock of a delinquent 
holder reduces the capital of tbe corporation below the minimum 
required by law, the capital of such corporation shall be increased by 
additional subscription, * * * within sixty days from the date of 
such cancellation; in default of which, a receiver may be applied for 
by the superintendent of banks. * * *" 

The _words "capital stocK:" as used in section 9735, General Code, clearly 
mean, the authorized capital stock of the banking company. See. sections 9703 
and 9704, General Code, wherein these terms are first used in the chapter. It is 
evident therefore, that the snrplus required by section 9735 is twenty per cent. 
of the authorized capital stock of the company. 

As I understand your inquiry, it supposes that at the time a dividend is 
about to- be declared by the board of directors of a banking company, it appears 
that there are installments due on the stock subscriptions required to be paid in 
monthly installments, under section 9716, above quoted. The 20% surplus men
tioned in section 9735 has not yet been accumulated, but it is desired either to 
credit the capital account of each stockholder by the declaration of a dividend, 
or to pass all profits shown by the books of the bank to the credit of a surplus 
fund with the intention of ultimately crediting the account of each stockholder 
with ratable proportion, and thus assi!3ting him in paying up his capital sub
scription, as :be is required to do by section 9716. 

The procedure thus suggested seems reasonable in view of the fact that 
the bank and its sto~holders, during the period within which the stock sub
scriptions are being paid, and the bani; is doing business and reaping profits, 
have mutual accounts which ran be easily adjusted in either manner above 
described. Such a proceeding, however, would, in my judgment, not be in 
compliance with the law. The evident intent of se(;tion 9735 ·is to prevent a 
declaration of a diyidencl until one-tenth of the profits out of which such' divi-
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dend must be paid, if at all, are credited to the surplus fund, and until, further, 
the surplus fund mentioned in the section has already been accumulated. On 
the other hand, there does not seem to be any power in the board oil directors 
of a bank to waive the statutory requirement that the stockholders shall com· 
plete the paym.:lnt of their subscriptions in monthly installments of at least 
ten per "ent. If thPrefore, at a giyen dividend paying period instaJlments of 
stock subscriptions are due and unpaid, and the surplus fund mentioned in 
section 9735 has not yet been accumulated, and if at suc.h dividend paying period 
the nine-tenths of the net profits available under such circumstances, as ratably 
divided among the stockholders, are sufficiPnt to pay the entire installment then 
dt:e from each stockholder, the dirPctors may lawfully regard the nine-tenths 
of the profits as available for that purposP, and may credit the capital accoun-t 
of each stockholder accordingly. That is to say, at such a time each stock· 
holder would owe the Pompany an amount equal to one-tenth of his subscription, 
while the company would have in its possPssion funds, which the directors 
might l.1.wfully distribute to the stockholders in proportion to their interests; 
such funds would be the entire net profits, less one-tenth which must be credited 
to the surplus fund. It would be perfectly proper in my judgment for the 
directors to save bookkeeping and unnP.ce~sary trouble, by crediting the entire 
nine-tenths of the net profits to a surplus fund, and then ratably therefrom, to 
the individual accounts of the stockholders; but they may not so use the one
tenth that is requirec~ by section 9735 to be crediteil to the surplus fund; nor, 
may they so use any portion of the st:rplus already accumulated under section 
9735 for this purpose. If the amount which >voulil be thus available to be 
credited upon the capital accounts of the several stockholders, ratably distributed 
among surh aceounts, would be insufficient to pay a ten per cent. installment 
on each subscription, as required by section 9716, then each stockholder would 
he required to make up th€l differencP. The intent of the law is that the sub· 
scription shall be paid up trorn 11tOnth tu month, and the law is violated if the 
accumulation of :1 surplus is used for the purpos·e of thus discharging the sub
scription liability of each stocldwlder. 

What has been said above concerning the crediting of one-tenth of the 
undivided net prol1ts for any given period to the surplus required by section 
9735 cloPs not of course apply in ease the twenty per cent. surplus has been 
accumulated. II' F:uch a surplus has been accumulated before the capital stock 
is, in accordance with section 9716, paid up, then of course, any dividend 
declared may be applied directly to the capital account without crediting any 
portion of the net profits to the surplus account. 

To recapitulate, iL is my opinion that until the surplus of 20% of the author· 
ized capital !'to8k of a bank is accumulated under section 9735, it is unlawful 
for the directors of a bank to fail for any reason to credit to such surplus at 
least one-tenth of thf' undivided profits at any dividend paying period; that it is 
unlawful for a!ly portion of the twenty per cent. surplus fund accumulated 
under ~;:ection !1735 to he used for the purpose of paying up stock subscriptions, 
because the clear intcntioP of the statute is, that the twenty per cent. surplus 
should be an asset of the bank in addition to the assets represented by the 
stocl' ~nhscription<>; that the requirement of section 9716 that the l!ist fifty per 
cent. of each stock subscription shall be payable in monthly installments cannot 
be waived by the dirf'ctors; and that the only categorical answer which can be 
returned to your general qut!stion must be in the neg'a.tive, such answer, however, 
being subject to the qualifications above pointed out. 

Very truly yours, 
TnlOTIIY. S,. Hoax~, 

Attorney General. 
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K222. 

FOREIGN TRUST COMPANIES-TRUST A1~D MORTGAGES AFTER APRIL 
1, 1910--STATUTORY RJ<JQUIREMENTS FOR ORGANIZATION AND IN
SPECTION OF BANKS. 

Before a foreign trust company coula certify to any bona, note or other 
obligation to evidence debt, seettred by any trust, deed or mortgage upon property 
located 1vhol:y or ·in part in this state, so as to make the same valid, after April 
1, 1910, it must have !)Omplica toith sections 9777-9780, General Ooae. Any 
such arts performed subsequ.ent to saia aate are void. 

All other acts not incltuled in saia sections are valia if all requirements of 
the law existing prior to April 1, 1910, have been complied, with, so tar as the 
abot•e stahttes arc concerned. 

CoLU;\WUS, OHIO, April 18, 1911. 

Hox. F. E. BAXTER, Superintenaent of Banks. Columbus, Ohio . 
. DEAR Sm:-I have your favor of April 17, 1911, requesting my opinion upon 

the question which you submit as follows: 

"This department is asked the question as to whether or not trusts 
and mortgages accepted by a foreign trust company prior to April 1, 
1910, and the enforcement thereof and the validity of an acts performed 
in connection with such, trusts after that date, would be affected by a 
non-compliance with the provisions of sections 9778 to 9780, inclusive, 
and as to whtJther or not the said sections only relate to trusts and 
mortgages accepted on and after April 1, 1910." 

Sections 9777, 9778, 9779 and 9780 of the General Code constitute the four 
subdivisions into which section 69 of the act relating to the organization of 
banks and inspection thereof, 99 Ohio llaws, 269, was divided by the codifying 
commiRsion. This section 69, as originally passed and which comprises all of 
said sections 9777 to 9780, inclusive, of the General Code, is as follows: 

"The capital of such corporation shall, with all its property and 
effects, be absolutely liable in case of any default whatever in any of 
the trust positions aforesaid, and the probate court, or any other court 
committing a trust to the custody of such corporation, may, at any time 
it deems proper, require additional security in any amount necessary. 
Provided, however, that no such corporation either foreign or domestic 
shall accept any 'trusts which may be vested in, transferred or com
mitted to it by any individual, or by any court, until the paid in capital 
of such corporation shall be not less than one hundred thousand dollars, 
and until suPh corporation shall have deposited with the treasurer of 
state $50.000.00 provided its capital is $~00,000.00 or less, and $100,-
000.00, provided its .capital is more ihan $200,000.00, such deposit to 
be in cash; provided the full amount of such deposit so to be made by 
any such corporation may be made in bonds of the United States or·of 
the state of Ohio, or if any municipality or county within said state, or 
in any other state, or in the first mortgage bonds of any railroad 
corporation that for five years last past has paid dividends of at least 
three per cent. on its common stock The treasurer of state shall hold 
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such fund or securities deposited with him as security for the faithful 
performance of all the trusts assumed by such corporation, but so long 
as any such corporation shall continue solvent said treasurer shall per· 
mit it to collel't the interest on its securities so deposited. The 
treasurer of state shall fmm time to time permit withdrawals of such 
securities or cash, or any part thereof, on the deposit with him of cash, 
or other securities of the ltind heretofore named, so as to maintain 
the value of said deposit as hereinbefore provided. 

"No such corporation either foreign or domestic authorized to 
accept and execnte trusts shall either directly or indirectly through 
any officer, agent or employe of such corporation, certify to any bond, 
note or other obligation to evidence debt, secured by any trust, deed 
or mortgage upon. or accept any trust concerning property located 
wholly or in part in this state without complying with the provisions 
of this section, and any trust, deed or mortgage given or taken in 
violation of the provisions of this act shall be null and void." 
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Section 91 of the original act which is found in sections 9793, 9794 and 9795 · 
of the General Code is as follows: 

"Every banking company, savings bank, savings and loan associa· 
tion, savings and trust company, safe deposit and trust company, 
society for savings, savings society, and every other corporation or 
association except building and loan associations, having the power to 
receive, and receiving money on deposit, now existing and chartered 
or incorporated, or which may hereafter become incorporated shall be 
subject to the provisions of this act, provided that no such corporation 
or as~ociation haviPg a less capital stock than the minimum amount 
provided in section 2, hereof, shall be required to increase its capital 
stock in order to conform to the provisions of that section, but no such 
association or corporation, may avail itself of any of the privileges 
or powers conferred by this act until it has complied with the pro· 
visions of section 36 of this act, and no corporation or association, shall 
be required to comply with the provisions of sections 1 to 77, inclusive, 
of this act before April 1st, 1910, but every such corporation and 
association, shall be subject to the inspection, examination and super
vision of the superintendent of banln;, as provided in this act. The 
books and records, except l'ooks and records of deposit and of trusts, 
of every corporation, flOciE'ty or agsociation operating under the pro· 
visions of this act, shall, at all reasonable times be open to the Inspection 
of every stockholder." 

I think I can answer your inquiry by quoting part of section 69 and part 
of section 91 as follows: 

"Section 69. • * * No such corporation either foreign or 
domestic authorized to accept and e>xeeute trusts shall either directly 
or indirectly through any officer, agent or employe of such corporation, 
certify to any bond, note or other ohligation to evidence debt, secured 
by any trust, deed or mortgagP P[Wn, or ::wcept any trust concerning 
pro!.JPrty lo(;ated wholly or in part in this state without cDmplying with 
the provisions of this section, and any trust, deerl or mortgage given or 
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taken in violation of the provisions of this act shall be null and void." 
(Section 9780, General Code.) 

"Section 91. * * * but no such association or corporation, may 
avail itself of any of the privileges or powers conferred by this act 
until it has complied with the provisions of section 36 of this act, and 
no corporation, or ·association, shall be required to comply with the 
11royisions of sections 1 to 77, inclusive, of this act before April 1st, 
1910, but every such corporation and association, shall be subject to 
the inspection, examination and supervision of the superintendent of 
banks, as provided in this act." (Section 9794 .of the General Code.) 

It is my opinion that before, a foreign trust company could certify to any 
bond, note or other obligation to evidence debt, secured by any trust, deed or 
mortgage upon propPrty located wholly or in part in this state. so as to make 
the same valid, after April 1, 1910,-it mm:t have complied with the provisions 
of section 69, now sections 9777 to 9780 inclusive, General Code; and if any of 
such acts were done subsequent to the first of April without having complied 
with the provisions of said sections, said acts would be void. 

As to other acts, not expressly mentioned by the statute, it is my opinion 
that if they eould validly be performed by such. trust companies prior to April 
l, 1910, and such companies had complied with all the provisions of law in 
existence prior to said date, then such acts by a foreign company would not 
necessarily be invalid, for the reason that it had failed to comply with the 
provisions of the present law in regard to trust companies, above quoted. 

Very truly yours, 

B 228. 

TIMOTHY S. HOGAN, 

Attorney General. 

ANNUAL REPORTS OF DEPARTMEN'r OF BANKS AND BANKING
LIMITED NUMBER. 

The general assernbly having limited the supply of annual reports of the 
depart,rnent. ot banlcs and banking to 700 copies, an extra S1tpply may not be 
ordered by the department and charged to the contingent fund. 

April 22, 1911. 

Hox. F. E. BAXTEH, Superintendent Department of Banks and Banking, 
Columbus, Ohio. 

DEAR Sm:-Under recent date you state: 

"Under the present law a certain number of copies of the annual 
report of this department is furnished for distribution. l should like 
to have yom· opinion as to whether or not, in· the event we find the 
supply is not suflicirmt for our needs, it would be legal for this depart
ment to have an additional supply printed and charged to the con
tingent fund made available for our use." 

Section 2269, General Code, as amended 101 0. L. 350, reads in part as 
follows: 
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"The annual reports of the appointiYe state officers and boards 
shall be printed as follows: 

"Superintendent of banks, seven hundred copies." 

It is my opinion: 
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(1) That the general assembly having provided a definite number of copies 
of the annual report to be furnished to your department it has seen fit to limit 
the amount of such copies to that number. 

(2) That the contipgent fund which is made available for the use of 
your office is for the sole purpose of meeting such expenses as are incidental to 
the operation of your department, and for which there is no other provision 
·made. 

It is my opinion, therefore, that it would not be legal for your department to 
use such contingent fund to supply you with an additional number of copies 
of the annual report of your department. 

252. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

SECRECY OF BANKING DEPARTMENT-RIGHTS OF STOCKHOLDER TO 
INSPECT BOOKS-BANK IN RECEIVERSHIP. 

Under section 12898, General Code, the superintendent of banks, his clerks 
and examiners are forbidden to disclose any information, obtained in the course 
of banlc examination or in connection with action taken by tha department when 
the condition ot tile bank 1·equ.i1·es such action, except to proper officials. These 
restrictions are extended to stockholders. 

Unrler section 9795, however, the stockholder has the right to inspect all 
books and records except deposits and trusts and this right exists notwith
stancling the tact that the bank ·is in tlle hands of a receiVer. 

Cor.u:11nus, OHIO, May 15, 1911. 

Hox. F. E. BAXTER, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm:-I have your favor of recent date enclosing a letter from Mr. 

Stephen R. Hollen of Cincinnati, Ohio, and asking my opinion as to what answer 
you shall make to the same. This Jetter is as follows: 

"I represent .T. J. McDermott, one of the stocl,holders of the defunct 
Commerce and Deposit Bank of this city. He has only had his stock 
some two or three months and desires to ascertain some facts relevant 
to its condition. I have applied to Mr. :Mathis, the receiver, who 
directed me to write you and get your authority for him to give me 
these facts. What I desire to lmow is as follows: 

"1. The condition of th~ bank as to solYcncy on December 7th, 
1910, ann December 31Bt, 1910. 

"2. ·whether from July 1st, 1910, to December 7th, 1910, the bank 
was earning- 40o/c (gross) on its capital stock. 

"3. W;J.s the bank solvent d11ring the alJOYe mentioned periods? 
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"4. ·what actually led .to your closing its doors, and how long 
such condition lasted before such action was taken?" 

Section 12898 of the General Code, as amended May 19, 1910, 101 0. L. 276, 
at page 284 is as follows: 

"Whoever, being the superintendent of banks, a deputy assistant, 
clerk in his employ or an examiner, fails to keep se-cret the facts and 
it!formation obtained in the course of an examination except when the 
public duty of such officer requires him to report upon or take official 
action regarding the affairs of the corporation, company, society or 
as~ociation so examined, or willfully makes a false official report as 
to the condition of such corporation, company, society or association, 
shall be fined not more than five hundred dollars or imprisoned in the 
penitentiary not less than one year nor more than five years, or both." 

By this section you and your assistants, clerks and examiners are forbidden 
from giving out or making public any facts or information obtained in the 
course of an examination of a bank except to the proper officials, or in con
nection with action tal>:en by your department when the condition of the bank 
necessitates such action. 

It is my opinion that under this section you are not authorized to give 
ont any information obtained by you from your examinations to private citizens, 
even though they may be stoekholders in the bank. 

Sections 737, 738, 739 and 740 of the General Code provide for reports to 
be made to yon by banking institutions and for the publication of the same, 
and in the absence of statatory authority you would not be justified in giving 
out an:v other information. 

It seems to me that under section 9795 of the General Code, which is as 
follows: 

"The books n.nd records, except books and records of deposits and 
of trusts, of rwery corporation, society or association operating under 
this chapter, at all reasonable· times shall be open to the inspection of 
eyery stockholder." 

a stockholder can himself, through his attorney, obtain all the information 
which he asks from: you; as this section gives him the right to inspect all the 
books and records, except records of deposits and trusts, of the bank, and from 
such inspection he can inform himself as to the condition of the institution at 
any given time. The stockhol·1er would have the right to this inspection, while 
the books are in the hands of the reeP-iver to the same ext~nt as before the 

- receiver was appointed. 
Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney General. 
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257. 

POWER OF SUPERINTF.NDEN'l' OF BANKS TO APPOINT CLERKS AND 
EXAMINERS AND FIX SALARIES-APPROVAL OF GOVERNOR
APPROPRIATIONS. 

Subject to thr. approt•al of the governor, the superintendent of banks may 
employ as many clerks and examit?t'rs, 1l'ith such compensation as his discretion 
dictates. anrl the legislature will appropriate sufficient funds to •meet the 
requin~ments. 

CoLL")IBL"S, OHio, ~lay 23, 1911. 

Hox. F. E. R\XT-En, State Superintendent of Banks, Columbus, Ohio. 

DEAn Sm:-You inquire as to the interpretation of• sections 712 and 713 of 
the General Code, and in addition thereto an interpretation of section 713 of 
the General Code as amended by the act of :\lay 18th, 1910 ( 101 0. L., page 
276). 

Section 712 of the General Code is as follows: 

"With the approval of the governor, the superintendent of banks 
m·ay employ from time to time necessary clerl•s and examiners to assist 
him in the discharge of the duties imposed upon him by law. With 
such approval, he may remove any such clerks or examiners." 

Section 713 of the General Codt> is as follows: 

"The superintendent of banks shall fix the salaries of the clerks 
and examiners at Sl!Ch rates per annum as the governor approves. 
Upon vouchers approved by the superintendent, such salaries shall be 
rmid monthly by the treasurer of state upon the warrant of the auditor 
of state." 

The last section was superseded by act of May 18th, 1910, just referred to, 
in volume 101, page 276, and now reads as follows: 

"Section 713. The superintendent of banks shall fix the salaries 
of the deputies, assistants, clerks and examiners at such rates per annum 
as the ;;overnor approves. Upon vouchers approved by the superin
tendent of banks, such salaries shall be paid monthly by' the treasurer 
of state upon tht> warrant of the auditor of state." 

Section 712 of the General Code is very plain and authorizes the superin
tendent of banks, with the approval of the governor, from time to time to 
employ necessary clerks and examiners to assist him in the discharge of the 
duties imposed upor, him by law. \Vith such approval, he may remove any 
such clerks or examiners. 

Inasmuch as section 712 of the General Code was superseded by section 
713 of the act of :\fay 18th, 1910, I will refer only to the latter section. This 
section commands the superintendent of banks to fix the salaries of the deputies, 
assistants, clerks and examiners at such rates per annum as the governor ap. 
proves. It further provides that upon vouchers approved by the superintendent 
of banlts, such salaries shall be paid monthly by the treasnrer of state upon 
the warrant of the auditor of state. 
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These two seC'tions are living provisions of the law and give you full 
autho!'ity in the premises, provided you have the approval of the governor, to 
~'mploy the necessary clerks and examiners to assist you in the discharge of 
the (!uties il!lposetl. on yon by Jaw. You are the sole judge of the necessary 
num!Jt>r of derks and examiners. You are also authorized, under section 713, 
last mentioned, to fix the salaries of your deputies, your assistants, clerks and 
examiners, subject only to the approval of the governor. Upon the vouchers 
being approved by the superintendent of banks, such salaries shall be paid 
monthly by the treasurer of state upon warrants of the auditor of state. 

All this presupposes that the legislature will make suitable appropriation 
to enable you to carry out the provisions of these two statutes. The general 
:1.ssembly, so long as these sections are in force, bas nothing to do with the 
fixing of any of these salaries. All obligations incurred by the state bank 
superintendent in the discharge of his duties are, under the command of these 
sections, obligations resting on the state and which it should discharge. This 
is especially true in the light of the fact that the amount of the salaries to 
l.Je fixed hy the state superintendent of banks is made subject to the approval 
of the governor precluding the idea that the appropriation shou-ld at any time 
be less than the amount required as fixed by the statutes themselves. 

B 262. 

Very respectfully yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BANKS AND BANKING-POWER OF BANK TO BORROW MONEY. 

['nder the powers urantecl by section 9708, General Code. "to contract and 
be contracted tl'ifh" ann '"to do all needful acts to carry into effect the objects 
for wliich it u;as c-reated, and b.l/ 1Jirt1te of sections 9714 and 8705, General Code, 
a bank, like other corporations may borrow money in any sum not exceeding 
the amount of its capital stock." 

CoLU)mus, OHIO, June 1, 1911. 

Ho:-~. F. E. BAxTER, Superintendent Department of Banks and Banking, 
Columbus, Ohio. 

DEAR Sm: -In your letter of March 31, 1911, you make the following 
request: 

-.,.._ ...... -·~j 
"Please render to this department an opinion as to what extent a -

bank operating under the laws of this state can borrow money?" 

This question, it seems ·to me, is answered by the following sections of the 
GenPral Code. to wit: 

"Section 9708. Upon such filing of the artic.les of inc.orporation, 
the persons who ~ubscribe them, their associates, successors, and assigns, 
by the name designated therein, shall become a body corporate with 
succession, and, as such, shall have power: 

"a. To adopt and use a corporate seal, and to alter it at pleasure. 
"b. To contract and be contracted with; 
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"c. To sue 'lnd bf' sued; 
"d. To adopt regulations for the government of the corporation, 

not inconsistent with the constitution and laws of this state; 
"c. To do all needful acts, to carry into effect the objects for which 

it was created." 
"Section !l714. In all other respE'cts, such corporation shali be 

created, organized, governed and conducted in the manner provided by 
law for other corporations in so far as not inconsistent with the pro
visions of this chapter." 
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• You will nott> from subdivision "b" of section 9708, that the bank has the 
power to contract and to be contracted with; and also (subdivision "e") to 
do all needful acts to carry into effect the objects for which it was created. It 
might well he said that either one of these suhdivisions of section 9708 gives 
to a bank organized under t.he laws of Ohio, the power to borrow money. 
Sectior, 9714, it will be observed, provides that banks "shall be created, 
organi7.ed. governed and conducterl in the manner provided by law for other 
corporations in so far as not' inconsistent with the provisions of this chapter," 

_and I find no provision of the chapter which inhibits a bank from borrowing 
money. 

The extent to which a bank operating under the laws of this state can 
borrow, in my opinion, is fixed by section 8705. As above quoted, section 9714 
provides for the Jmnking corporations being organized, governed and conducted 
in the manner provided for other corporations, and said section 8705 provides as 
follows: 

"A ·~orporation may horrow money in any sum not exceeding the 
amount of its capital stock, issue its notes, or coupon or registered 
!Jonds therefor, bearing :my legal rate of interest, and -secure their 
payment by a mortgage of it<;; property, real or person, or both." 

Therefore, taking these two sections, 9714 and 8705, in connection, I would 
say that as far as the statutf$ speak upon this subject a bank can borrow 
money in any sum not exceeding the amount of its capital stock. 

269. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

APPROPRIATIOI\'S-DUTY OF LEGISLATURE WHEN SUPERINTENDENT 
OF BANKS HAS FIXED SALARIES OF' THE DEPARTMENTS. 

·when the supP-rintendent of banks has appointed, his deputies, assistants, 
clerks, etc., and fi.xed the salaries thereof as authorized by law, the legislature 
is obliged to appropriate sufficient fttncls to meet these arrangements. 

CoLt::.rnt:s, Oruo, June 14, 1911. 

Hox. F. E. BAxTER, SuperintP-ndent Department Banks and Banking, Columbus, 

Ohio. 

DEAR SIR:-In your letter of June 7, 1911, you ask me to advise you as to 
your standing and rights in the following matter: 
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"In making up thP estimate of appropriations required by this 
department for 1911-12 for use of the auditor of state and finance com
mittees of the general assembly, I asked for an allowance for examiners 
of $2,400 per year each. The appropriation bill as passed by both 
branches provided for only $2,100 per year each. 

"Am I authorized anrl empowered under the law to pay said 
examiners at the rate of $2,400 per year regardless of the fact that the 
appropriation made was at the rate of $2,1.00; and if so, what could 
be my mode of procedure?" 

The General Code gives you tne power to appoint examiners in your depart
ment, and sections 713, 714 and 715 of the General Code as amended 101 0. L. 
276 provide for the manner ·of fixing the salaries of said examiners, and other 
assistants and.employes, and the payment of the same. 

These sections are as follows: 

"Section 713. The superintendent of hanks shall fix the salaries 
of the deputies, assistants, clerks and examiners at such rates per 
annum as the governor approves. Upon vouchers approved by the 
superint!)ndent of banks, such salaries shall be paid monthly by the 
treasurer of the state upon the warrant of the auditor of state. 

"Section 714. The actual and necessary traveling expenses of the 
superintendent of banks and of the de-puties, assistants, clerks and 
examiners incurred in the discharge of their official duty shall be paid 
monthly by the treasurer of state upon warrant of the auditor of state. 
Vouchers therefor shall be fully itemized, approved by the superin
tendent of banks and countersigned by the audHor of state. 

"Section 715. All expenses incurred by the superintendent of 
b'anl's in the performance of the duties imposed upon him by law, 
including the salary of such superintendent, his deputies, assistants, 
clerks and examiners, shall be paid from funds appropriated therefor." 

Section 713 is too d~r to require any explanation or construction. It pro
vides in direct ter_ms that you, as superintendent of banks, shall fix the salaries 
of the examiners at such mtes per annum as the governor approves. You state 
in your letter to me that you have fixed the salaries ·of your examiners at $2,400 
per year each, and while you_ i:lo not so state, I assume that said salary as fixed 
by you was approved by the governor. This being so, the salary of $2,400 per 
ye'ar for each examiner is for all purposes as definite and fully fixed as if the 
same had been fixerl by a statute lwon that subjed. This being true the legis
lature has only one duty to perform with •efe-rence to said salaries, namely, 
to appropriate sufficient funds to pay the same. If it saw fit, it might by amend
ment take the power to fix the ;;alary of examiners out of your hands and fix 
the same. itself as in the cage of other public officers and employes, but as it has 
not done so, it cannot interfere with the salary as fixed and determined by you, 
as provided by law, by failure to appropriate sufficient funds to pay the salaries 
as fixed. If it could be done, then section 713 would be of no effect and the 
legislature would thus usurp, in an indirect manner, namely, by manipulation 
of appropriations, a power expressly given to you by statute. This cannot 
be done. 

Therefore, my opinion is, that the S'alaries as fixed by you at $2,400 per 
year are legal and. valid and should be paid upon that basis. If the funds 
appropriated by the legislature are insufficient to pay said salaries for the 
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entire period then the examiners, after the appropriation is exhausted, will 
have a valid claim against the state for the difference between the amount they 
receivE' from said appropriation and the sm'b of $2,400 as fixed by you. 

B 275. 

Very truly yours, 
TniOTHY S. HooAx, 

Attorney General. 

BANKS AND BANKING-LIQTJIDATED BANKS-ENTERING OF INTEREST 
ON DEPOSITS Ol<' THE GAMBIER BANKING COMPANY DUE PRIOR 
TO DATE OF LIQl:IDATION. 

A_s the Gambier Banking Company harZ the power to receive and pay interest 
ttpon rleposits, the state superintendents after taking over such banks for 
liquidation shonld c1·ed1t the depositors tcith the accrued interest on deposits 
which was not enterecl on the bool~s ana tchich was due on the last interest 
paying rlate preceding the date of liquidation. 

Corx.:~mcs, Onw, June 23, 1911. 

Hox. F. E. BAxTim, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm:--I have your favor of June 21, 1911, enclosing copy of charter 

of the Gambier Banking Company, stating that you request my opinion "as to 
the right of this banlc to accept savings deposits in the manner prescribed for 
savings banlts, and as to whether or not such interest, accrued and not credited 
on the bool's of the bank May 16, 1911, the day upon which possession was 
taken by this department, shall be now credited to the accounts of said 
depositors." 

I understand that this bank is now in the process of liquidation by your 
department. 

The purpose clause of the articles of incorporation of the Gambier Banking 
Company filed in the office of the secretary of state of the state of Ohio on 
February 18, 1905, is as follows: 

';Said corporation is formed for the purpose of doing a general 
banking bnsiness, including the acquiring of the necessary real estate 
anll bank equipment for the tran!'action of said business, the receiving of 
deposits from patrons and paying interest thereon, and the paying out 
of said depositc:, thE' loaning of money, including deposits upon proper 
security, the purchasing and sale of stocks and securities, and the 
doing of any and all thingg incident to or connected with the con
ducting and carrying on of a general banking business." 

These articles of incorporation, inc! urling, of course, the purpose clause 
above sE't forth, were duly approved by the attorney general of Ohio and said 
corporation authorized to do business as provided in the said articles of 
incorporation. This was prior to the enactment of the present banking laws, 
and section 35 of the present act, now section 9739 of the General Code, provides: 

"Banks, savings- banks, savings societies, societies for savings, 

48-A. G. 



754 SUPERINTENDENT OF BANKS 

savings and loan associations, safe deposit companies, trust companies, 
savings anrl trust companies, and combinations of any two or more 
of su<~h eorporation3, heretofore incorporated under any law of this 
state, may continue business and the exercise of powers they now have 
·without prejudice to any rights acquired under the acts under which 
they were incorporated; and there "shall be saved to such associations 
and corporations all the rights, privileges and powers heretofore con
ferred upon them." 

Therefore, this hank undouhtedly had the power to re••eive deposits and 
pay interest upon the same, and as the acting as depository and the paying of 
interest would be in the nature of a contract, I am of the opinion that the 
said bani{ had the power, by that contract, to accept savings deposits in the 
mnnner prescribed for savings banks; but the said depository in the payment 
of interest would, of course, be subject to the rules adopted by the bank 
governing the same. 

As to your second question-whether or not interest accrued on such 
deposits and not cref!ited on the booli.s of the bank on: May 16, 1911 (the date 
upon which your department took possession of this bank) shall be now 
credited to the aceounts of the Baid depositors--my answer is that these deposits 
were in the nature of contracts between the bank and the depositors and as I 
presume that the bank has fixed periods, either semi-annually or quarterly, 
upon which interest was to be credited, it would therefore be your duty to 
carry out the said contracts, that is, to credit the interest on each deposit up 
io the date fixed by the hanlr for crediting such interest next preceding May 
J 6, 1911; that is, if the rules provided that interest should be credited upon 
January 1, and July 1, each year, you would credit interest up to January 1, 
1911, and would not make any further credit of interest for the reason that 
the bank became 'insolvent prior to the next date upon which interest should 
be credited, namely July 1. 

294. 

Very truly yours, 
TnmTHY S. HoGAN, 

Attorney General. 

DISHONORED CHECK OR DRAFT-ORIGINAL INDEBTEDNESS 
UNIMPAIRED. 

TVhere a check or draft is properly presented and tor any reason dishonored. 
the debt is not discharged thereby and the holdeT thereof may proceed against 
the dTawer 1tpon the original inaebtednes.s. 

CoLU:MBUS,. Oum, July 11, 1911. 

Hox. F. E. BAXTER, Superintendent of. Banks, Oolwrnbus, Ohio. 

DE~R SIR:-1 have your favor of July 7th, submitting to me two questions 
asked you by Mr. R. J. Schurr, of your department, and upon which you request 
my opinion. Question 1 is: 

"'What is the legal status of an outstanding ·check on a personal 
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a('{'ount with Gambier Banldng Company and in what manner and 
against whom should the claim be filed?" 

755 

A ~iving of a c·heck rloes not extinguish the rlebt for which it is given unless 
tt1e payee of the checli: expr(ssly agrees, at the time he accepts it, that the 
i'beck is in p:wmerrt. If a check is given in payment of a debt, or for any 
consideration whatever, Rnd it happens that the bank upon which the check is 
drawn fails before the check is presented, or the drawer of the check has no 
funds in the bani·, then the payep of the check still bas his claim against the 
drawer, and !'an collect such claim by any method known to law. Question 2: 

"A draft was issued a short time. before the bank was closed and 
it did not have time to be given r:reilit. Can the one who received it 
compel the one who sent it to tal(e it back and pay the amount in full 
in some other way'!" 

Thp answer to your first question practically disposes of the second also. 
The person who received the draft can, if it is dishonored for any reason, 
compel the one from whom he received it to pay the amount represented by 
the draft. 

In ;tnswering each of the above questions, I presume that ~here was no delay 
in the presentment of the check or draft to the bank for payment. A failure 
to present same within a reasonable time, in case of failure of the bank, would 
ab~olve the drawer of the check or draft from liability. 

A 295. 

Very truly yours, 
TDWTHY 8. HOGAN, 

Attorney General. 

POWER OF SUPI!>RfNTENDENT OF BANKS TO LEASE ROOMS-APPRO· 
PniATIONS FOR PURPOSE-STIPULATION AGAINST PERSONAL 
LIABILITY OF SUPERINTENDENT. 

Section 719. General Code, provides that the superintendent of banks shall 
be furnished IJy tl>e state suitable rooms and as the statutes in no way specify 
11'ho shall hare tile power to contract tor such rooms, it is to be preszuned that 
thf{ superintendent is to be t'ested u:ith such poz11er. 

The amount and tcro1 of a lease for such purpose.~ is dependent upon the 
amount which the legislature appropriafe8 therefor. The superintendent is 
advised therefore, to enter into no leas·~ dependent upon future action of the legis· 
/ature unless provision i.~ made exempting that official from personal liability. 

CoLc~wcs, Ouw, July 13, 1911. 

Hox. F. E. BAxTEH. Superintendent of BanT:s, ColumiJus, Ohio. 

D~:.\H Sut:-You haYe submitted to me a lease proposed to be entered into 
hy the dPp~.rtme>nt of hanks and banking of the state of Ohio, through its 
superintendent, F. E. Baxter, as lessee and :\Iaribel H. Schumacher, as owner 
of the Hartman buililin~. leasing certain offices for the use of the department 
of hanks and banking qf Ohio in the Hartman building, in Columbus, Ohio, 



756 SUPERINTENDENT OF BANKS 

for a term beginning on the 1st day of December, 1911, and extending until the 
1st day of December, l!HG, a period of five years, at an annual rental as specified 
in said lease to be paid in monthly installments, and you request my opinion, 
first, as to your authority as superintendent of banks to execute this lease; 
and second, assuming that you have the power to execute a lease for the rental 
of the rooms, for your department, then have you the power to execute this 
leali'e which provides for a term of five years, you now having, as I understand 
it, two years remaining of your pres<'nt term of office. 

Answering your first inquiry, section 71!) of the General Code provides as 
follows: 

"The superintendent of banl;s shall be furnished by the ~tate suit
able rooms at the seat of government for conducting the business of 
his office." 

This is the only provision of the General Code relative to your powers and 
dutiP.s as to obtaining yourself, or being fun1ished by the state, with offices for 
the use of your department. 

For some years the offices in the state house have been inadequate for the 
accommodation of the many state departments, and it has therefore been 
necessary for many of the departments to obtain quarters in different office 
h11ildings outsirle of the state bouse in the city of Columbus. In each instance 
authority for doing this has been given by an act of legislature similar in 
substance to section 719, above quoted. 

The General Code is silent as to the manner of renting or leasing these 
offices outside of the state house, and no state official is authorized to take charge 
of the same, and upon no state official is the duty c'ast by law to select suitable 
offiees, nor to fix or approve a rate to be paid for the rental of same. Therefore, 
as the law is silent as to this, and as there is no state official whose duty it is 
to take charge of this rn:att.er, and as section 719, above quoted, expressly pro
vides that you sho11ld be furni~o:hed with such offices, it must necessarily be held 
that in the absence of a la"r designating some particular officer or board as the 
prOT•er person to perform this necessary rluty, you, as superintendent of banks, 
must therefore have the power to make the necessary contract, or lease for the 
rental of suitable rooms for concluding the business of your office. 

This power, t!nder section 719, must be exercised in some way, and in the 
absence of expressed authority to the contrary, it must be held that you are the 
logical and proper offici:tl to exercise it. 

The case of Ashley vs. Cowell, 10 N. P. N. S., 310, while not directly in 
point, still tencl10 strongly to support this conclusion. The syllabus in this case 
is as follows: 

"The power vesterl in :t director of public service, under section 
4326, General Code, to manage property after the lease thereof has been 
made on behalf of the city, carries with it the power to make the lease 
or contract itself." 

Having held that yon have the power as superintendent of banks to make 
a lease or a contract for office rooms for the use of your department, the next 
question becomes pertinent as to whether, having only two years of your 
present term remaining, yon have the power to enter into a lease for five years. 

I am unable to find any expressed authority in the General Code or any 
decision of court covering this exact question. It seems to me, howev_er, that 
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this matter must nP~essarily be considcrPd in relation to the appropriation 
made by rhe legislature, or to be made, to your department for the purpose 
of paying office rent. 

If the present legislature marie an appropriation to your department for 
thP purpose of paying office rent in an amount equal to, or greater, than the 
sum specified in the prPsent lease, then you would, undoubtedly, be justified in 
maldng a le:tse for two years at that pricP. If you should make a lease for a 
longer period than two years, then thf' appropriation to pay for the same would 
have to be made by the next legislature, and you can readily see that if the 
legislature failed to makf' an appr·opriation in an amount equal to the sum 
specifier! in the lease, it would probably be held that whatever sum 
the legislature appropriated would be regarded by it as a proper amount for 
providing suitabll' o,fficcg for your department, and there would be no way of 
paying the difference between the amount appropriated and the amount specified 
hy the Jpase, unless you imlividually wantPd to assume this responsibility, 
which, of course, you would not do, nor would it be properly required of you. 
If, however, the subsequent legislature appropriated a sufficient amount to pay 
the rental specified in thP. JeaRe, then there would be no trouble. 

My opinion, therefore, is that if the lessor will incorporate in his lease a 
statement that yon are not to be lv~ld personally responsible under the same in any 
event, then you can safely sign the lease as it stands, provided however, of course, 
a sufficient amount has been appropriated by the legislature for the payment 
of the rental specified by you. If the lease does not specify that you in no 
event are to be hPid in(lividnally responsible, then, I am of the opinion that 
you should not execute it for a term to exceed two years. 

B 296. 

Very truly yours, 
TDlOTIIY S. HOGAN, 

tildorney General. 

BANKS AND BANKING-I ,IQUIDATION-EXPENSES-NOTICE-APPROVAL 
OF COMMON PLEAS COURT. 

Section 742·4 of the General Code providing tor the fi:r;ng of expenses of 
Uquidation, upon thr. approval of the common pleas court, by requiring notice 
to be given to the corporation .. ~ociety. company or association involvetl, intended 
this nut ice for the purpose of permitting the latter to object to the expenses 
before the saifl court. 

To ue safe. uotice should br given in acronlance 1cith the methods pre
scribed for senic" uf Mt11W1 m1s on lih·p 'compnuies by the General Code. 

Cor.r)tncs, Onw, July 15, 1911. 

Hox. r. E. B.\.XTt.B, ,<.;uperilltcadent of Banlcs. Columbus, Ohio. 

DEAl~ Sue-You have requested my opinion as to section 742-4 of the 
General Code as found in 101 0. L., pagn 27!1. This section is as follows: 

"Section 742-4. ·ThP. expense<; incurrf'd by the superintendent of 
banks in the liquidation of any bani• in acl'ordance with the provisions 
of this aet, shall include the expenses of deputy or assistants, clerks 
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ani! examiners employed in such liquidation, together with reasonable 
attorney fees for connsel employeo by said superintendent of banks in 
the course of such liquioation. Such compensation of counsel, of 
tleputies or assistants, clerks, and ex::tminers in the liquidation of any 
corporation, company, soeiety or asmciation, and all expenses of super· 
vision and liquidation shall be fixed by the superintendent of banks, 
subject to the approval of the common pleas court of the county in 
which the office of such corporation, company, society or association 
was located, on notice to such corporation, company, society or associa· 
tion. The expensP- of such liquidation shall be paid out of the property 
of such corporation. company, ·society or association in the hands of 
said superintendent of banks. anrl such expenses shall be a valid charge 
against the property in the hands of said superintendent of banks 
and shall he paid first, in the order of priority." 

Your inquiry is specifically in regard to the words-"on notice to such 
c:orporation, company, society or association" and to what such notice shall 
contain and to whom it is to be giYP-n. 

The language of this section is somnwhat involved and it is not altogether 
clear as to whether the notice shall be given of the time when you, as superin· 
tendent of banlls, are to fix the compensation of counsel, Jeputies, etc., or 
whether it is to be of the time when you are to present statement showing the 
amount in whi<3h you have fixed the same to the common pleas court for its 
approval; hut it seems clear to me, taking the common sense view of the matter, 
that the procedur€ shoul~he as follows: 

At the proper time you, as superintendent of banks, should fix the com
pensation of coum.el, deputies, clerks and examiners, and all other expenses 
of the liquidation, and thereupon give notice to the corporation, company, society 
or association thac on a certain day, at a certain time, you will submit your 
statement of such compensation as fixed by you to the common pleas court of 
the county in which such corporation, company, society or association was 
located for the approval of the said court. 

It seems to me that this proposition was made for the purpose of giving 
the corporation, company, society or aRsociation an opportunity to be heard 
npon the question as to the amount of compensation allowed by you and to 
ubject to same if it were excessive; therefore, notice of the time when you 
yourself intended to fix it would be of no avail as the matter is subject to the 
approval of the common pleas court and therefore the proper time for objections 
or except;ons to compensation to be ·made would be when the same was sub
mitted to the court for its ap11roval. 

Answering your second question as to whom the notice should be given, 
the statutes are silent as to this also except the provision is "to such corpora
tion, company, sotiety or association." This l.Jeing so if you will follow the 
method prescribed tJy the General Code for the service of summons upon corpora
tions, you can make no mistake; this section, sq_ far as it specifies the person 
upon whom such summons shall be served (except as to railroad companies, in 
which, of co~trse, you are not interested) is as follows: 

"Ser:tion 11288. A summons against a corporation may be served 
upon the president, mayor, chairman or president of the board of 
di'rectors or trustee;;, or other chief officer; or if its chief office be not 
found in the county, upon its cashier, treasurer, secretary, clerk, or 
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manag-ing agent; or, if none of such officers can be found, by a copy left 
at the office or u<;t:al placr of bnsinrEs of a corporation with the person 
having- charge u,ereof. ~· " ¢" 

Very truly yours, 
TnwTrrY S. HOGA::s-, 

Attorney General. 
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BANKS AND BANKING-SUITS BY RUPERINTE~DENT OF BANK TO 
COLLECT ASSE1'S OF LIQUID A TED BANK-STYLE OF SUIT. 

1Vl!en tlu• superintcnrlerd nf bartks has tra~en possession of a bank tor the 
purpose of liquirlaticm anf! rlistribution. actions for recovery on- notes anrl 
mortgages fo•m!l nnwna tile assets of the bank, shall be brought under section 
732, General Code. in the name of the state upon the relation of the superin· 
tentlent of baliks. 

CoLL":-mL"s. Ouro, September 11, 1911. 

Hox. F. E. B·\XTER. Superintendent of Banks, Columlms, Ohio. 
DEAn Sm:-Yon hJ.\'C addwssed to me the following inquiry under date 

of August 15th, 1911. 
. 

"In matters where the superintendent of banks has taken possession 
of a bank fnr the purpose of liquidation and rlistribution, who shall be 
the party plaintiff in adions brought to rl'cover on notes and mortgages 
fonllfl among the assets of the ban:,'! 

''SePtion 732 provides how suits brought by the superintendent of 
banks <;hall bP. styled; does this section, in your opinion, cover such 
a CJ.se as above stated?" 

Section 7:32 of the neneral Code provides as follows: 

"!\.11 suits or proceerlings brought by the superintendent of banks 
under authnrii y of law, or to collect any penalty or forfeiture, shall be 
l.Jrought in the name of the state upon his relation, and shall be con
(lucted under the di1·ertion and supervision of the attorney general." 

Yon will note the langnage, "All suits or proceedings brought by the superin
tendPnt of banks under authority of law," anrl it is my view that said language 
includes the actions whiPll you mention, viz: "actions brought to recover on 
note~ and mortga~es founrt among the assets of an insolvent bank of which 
you have taken charge" as by law it is made your duty to collect upon such 
evidenres of indebtedness and securities, and such case should be brought, 
therefore, in rhe name of the state upon your relafion as superintendent of 
hanks. 

Yours very truly, 
TDIOTIIY S. HOGAX, 

attorney General. 
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D 352. 

BANKS AND BANKINC~BANK ACT-.\'IAINTFJNANCE OF' RESERVE FUND 
BY SAVINGS BANKS-OLD BANKS NOT EXEMPTED. 

Section 9739 of the General Code stipulating that banks incorporated prior 
to the passa..r1e of section 9764, General Cocle, might continue business without 
injury to any rights, powers or pri,;ile,qes thm·etofore conferred upon them 
cloes not have the etTect of exempti.ng such banks fTom maintaining a reseTve 
fund on time deposits as required by section 9764, General Code. 

The acts under which such banks were incorporatcrL dicl not' confer a right 
to remain exempt frmn such regulations cut merely failed to provide for such 
restrictions. 

Cou;::~1m:s, Orno, September 11, 1911. 

Hox. F. E. BAXTEH. Snperintendent of Banks, Columbus, Ohio. 
DEAR Sm: -I have received your Jetter of September 6th, requesting my 

opinion as to tile validity of the claim made by the American Trust & Savings 
Ba.nk of Zanesville, Ohio. Your statement as to this matter is as follows: 

"The American Trust & Saving,; Bank of Zanesville, Ohio, possessing 
the powers of a savings bank, a safe deposit and trust company, dispute 
the right of this department to require it to maintain a reserve on time 
deposits as is required by section 9764 of the General Code, claiming 
that it is exempt from this provision because of the adoption of section 
!l739 of the General Code." 

call your attention to thP. following sections of the General Code: 

"Section 9739. B:ml;s, savings banks, saving societies, societies· 
for savings, savings and loan associations, safe deposit companies, 
trust companies, savings and trust companies, and combi!'ations of. any 
two or more of such corporations, heretofore incorporated under any 
law of this state, may continue business and the exercise of powers 
they now have '1\~ithout prejudice to any rights acquired under the acts 
under which they were incorporated; and there shall be saved to such 
associations and corporations all the I.:ights, privileges and powers 
heretofore conferred uvon them. 

"Section 9741. Banks, savings banks, savings societies, societies 
for savings, savings and loan associations, safe deposit companies, trust 
companies, savings and trust companies and combinaticms of any two 
or morP. of snch corporations, heretofore incorporated in this state which 
have paid in the amount of capital stock required by this chapter to 
enable th€m to commence business, if they so elect, may avail them
selves of the privileges and powers herein conferred by signifying such 
election a.nd declaration under their seal, attested by the signature of 
the president and secretary, to the secretary of state, and the superin· 
tendent of banks, which such secretary shall record, and his certificate 
be evidence thereof. VI-Then such election and declaration is so 
recorded, it shall confer all the privileges and pow~rs conferred by 
this chapter and from that time such association or corporation shall 
l>e goyerned by its provisions. 

"Section 9142. Such election and declaration shall be made only 
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when authorized by a vote of at least two-thirds of the capital stock at 
a meeting of stockholders, thirty days' notice of which meeting, and of 
the business to come before it, has been given by a majority of the 
directors in a newspaper published and of general circulation in the 
county where sur.h association or corporation has its principal place 
of business. But after April 1, 1910, every such corporation or associa
tion in all respects must conform its busine'ls and transactions to the 
provisions of this chapter. 

'·Section 9793. Every banking company, savings bank, savings and 
loan ass0ciation, sayings and trust company, safe deposit and trust 
company, sodety for saYings, savings society, and every other corpora
tion or association, except building and loan associations, empowered 
to receive, ann receiving mont>y on deposit, now existing and chartered 
or incorporated, or which hereafter become incorporated shall be subject 
to the proYisions of this chapter, except that no such corpOration or 
association having a less capital stock than the minimum amount pro
vided in section ninety-seven hundreol and four, shall be required to 
increase its capital stork in order to conform to the provisions of such 
section. 

"Section 9794. No such association or corporation, may avail itself 
of any of the privileges or powers conferred by this chapter until it 
has complied with the provisions of sections ninety-seven hundred and 
forty-one and ninety-seven hundred and forty-two. No corporation, or 
association, shall be reqHired to comply with the provisions of this 
chapter before April first, 1910, but every such corporation and associa
tion shall be subject to the inspection, examination and supervision 
of the superintendent of banks, as provided by law." 
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r presume the claim of the American Trust & Savings Bank, that you are 
without authority to require it to maintain a reserve fund on time deposits, as 
required by section 9764 of the General Corle, is based upon the provision found 
in section 9739, quoted above, that banks incorporated before the passage of 
the present banking act may continue business and exercise the powers they 
now have without prejudice to any rights acquired under the acts under which 
they ·were incorporated. 

The act or acts under which the American Trust & Savings Bank of Zanes
ville was incorporatert did not give it the right or power to invest all of its 
funds an!l relieve it from the duty of maintaining a reserve fund. It simply 
failed to make a provision requiring the maintenance of a reserve fund as 
required by section ~764. Therefore the requirements of section 9764 as to a 
reserve fund are not iuvasions of any rights heretofore acquired by said bank 
nor aro they in any way prejurlirial to the same; and taking the other pro
visions I have quoterl, viz: section 9741, which provides that banks heretofore 
incorporated, when they avail themselves of the privileges conferred by the 
present act, shP.ll thereaftt:'r be governed by the provisions of this chapter, and 
the provision of ~P.ction 97-12, that after April 1, 1910, every such corporation 
or association in all respects must conform its business and transactions to 
the provisions of this chapter; and the provisions of section 9793 that all 
hanking C'lmpanie'l and banking corporations existing, chartered or incorporated 
at the time of the passage of said act, or thereafter incorporated shall be subject 
to the provl!'ions of this chapter, and the provisions of section 9794, that all 
!'uch aRsociadom; or corporations must a\·ail themselves of the provisions of 
F:cctions 9741 and 9H2 before they may have any of the privileges or powers 
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conferred by the prcsC'nt banking act, it SP.Pms beyond question that the American 
Trust & Savings Rank of Zanesville must comply with the requirements made 
lJy section 9764, as it is clearly the intention of the legislature to provide for 
the proper regulation of savings banks and safe deposit and trust companies 
as well as all other banking inst.itvtions; and section 9764, which simply pro
vides r.ertain regulations for such !Janks, cl.oes not in any w'ay abrogate or 
interfere with any right it ~ay have, but is a rPgnlation which is intended to, 
and if enforced, will protect such banks as well as provide for the safety of 
its cl.epositors. 

354. 

Yours very truly, 
TL\fOTHY S. HOGAN, 

Attorney General. 

DANKS AND DANKING-··INVESTMENTS OF SAVING BANKS IN MORT
GAGE OR COLLATERAL TRUST BONDS OF NON-DIVIDEND PAYING 
COMPANIES. 

Under subdivision ·'A. ·• of section 9765, Geneml Code, and 9758, a savings 
bank may not im;est in mortgage bonds or collateral trust bonds· of any 
re_qnlarly incorporatcrl company 'Which has not pairl dividends of at least tour 
per cent. 1tpon Us capital stock tor at least four years. 

Cor.c::lrnl·s, Omo, September 12, 1911. 

Hox. F. E. BAXTER. 8n1Jerintcndent of Banks, Columbus, Ohio. 

Db:AR Sn::-On .Tt;Jy 25th, 1911, you sent me the following inquiry: 

"Please renner to me an opinion as to whether or not mortgage 
bonds or collateral trust honcls of any regularly incorporated company 
which has not paid dividr,nrls upe>n its capital stock, are legal invest
ments for a. savings bank? 

In answering your question it is necessary to consider the following sections 
of the General Code of Ohio: 

Section 9758, General Code, as amenriE'd 102 0. L. 173: 

"Subject to the provisions of the preceding section commercial 
bankR may invest their capital, surplus and deposits in, or Joan them 
npon: 

"a. Personal or conateral securities. 
"b. Bonds or other interest bearing obligations of the United States, 

or those for which the faith of the United States is pledged to provide 
payment of the interest and principal, including bonds of the District 
of Columbia; also in bonds or other interest bearing obligations of any 
foreign government. 

"c. Bonds of interest bearing obligations of this or any other state 
of the United States. 

"d. The legally issued bonds or interest hearing obligations of any 
city, village, county, township, school district or other district, or 
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poiitical subdivision of this or any other state or territory of the l:nited 
St:tt!•s and of Canada. 

"e. 11ortgagP. bonds or collateral tr•tst bonds of any regularly 
incorporated company, which has paid, for at least four years, dividends 
at the rate of at least four per cent. on their capital stock. Such loan 
shall not excePd eighty per cent. of the market or actual value of such 
bonrls, the purchase of which first has be~n authorized by the directors. 
All such securities having a fixPrl maturity shall be charged and entered 
upon the boolm of the bank at their cost to the bank, or at par, when 
a premium is paid, and the superintendent of banks shall have the 
power to rPquire any security to be charged, down to such sum as in his 
j:.Jdgment represents its valuP. The superintendent of banks may order 
that any such sPcurities which he deems undesirable be sold within 
six months. 

"f. Notes se~:urerl by mortgages on real estate, where the amount 
loanP.rl thereon inclusivP of prior incumbrances does not exceed forty 
pP.r cant. of thP. value of the real-estate if unimproved, and if improved 
sixty per cent. of its value, including improvements, which shall be kept 
adequately im,nred. Not more than fifty per cent. of the amount of the 
paid-in capital, surplus and deposits of such banks at any time 
shall he investerl in such real estate securities." 

Sfction !j764, Gl.'neral Code: 

"Savings banks shall kl.'ep as a reserve the same percentage of 
their deposits as commercial banks, subject to the same restrictions 
as to such reserve, except that one-half of the reserve required to be 
kP.pt in the vaults of the b.ml< may bP. invest~d in the securities named 
in paragraphs b and c of sPction ninety-seven hundred and fifty-eight, 
and the bonds of any city or county within this state. When the 

· rPserve of sa,·ings banks required to be kept in its vaults exceeds, five 
hundred thousantl dollars, the amount in excess thereof may be invested 
in .bonds or other intereRt bearing obligations of the United States." 

SAction !l7G5, General Code: 

"A savings bank may invest the residue of its funds in, or loan 
money on, discount, buy, sell or a.~sign promissory notes, drafts, bills 
of exc:hangl.' and other evidences of debt and also invest its capital, 
surplus and deposits in, and buy and sell the following: 

"a. The sccnriti'!s mentioned in section ninety-seven hundred and 
fifty-eight, subjeet to the limitations and restrictions therein contained, 
except that savings banl<s may loan not more than seventy-five per 
cent. of the amount of the paid-in capital, surplus and deposits on 
notes serured by nwrtg:1ge on real estate. But all loans made upon 
personal sP.rnrit.y sh:lll bP. upon the notes with two or more signers or 
•llle or more indorsers, payable anrl to ]Jp paid at a time not exceeding 
six months from the rlatc thl.'rcof. In the aggregate, not exceeding 
thirty per cent. of the capital, surplus and deposits of a savings bank 
shall be so invested. 

"b. Stocl;s whieh haye 9aid dividends for five consecutive years 
nPxt prior to the invC'stment, bonds, anrl promissory notes of corpora
tions, when this is authorized by an affirmative vote of a majority of the 

763 
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board of directors or by the executive committee of such savings bank. 
No purchase or investment shall be made in the stock of any other 
corporation organized or d0ing business under the prov_isions of this 
chapter. The superintendent of banks may order any such securities 
which he deems undesirable to be solrl within six months. 

"c. Promissory notes of individuals, firms or corporations, when 
secured by a sufficient pledge of collateral approved by the directors, 
subject to the provisions of sections ninety·seven hundred and fifty.four 
and ninety·seven hundred and fifty.five." 

Section !j7(;4, quoted above, is self·explanat.ory, and it provides that savings 
hanks must keep as a reserve t'!:le same percentage of their deposits as com· 
mercia! banks, which shall be subject to the same restrictions except that 
one·half of such reserve fund may be invested in the securities named in 
paragraphs b and c of section 9758. The percentage of deposits required to 
he kept by commercial banks is Rpecified in section 9759 of the General Code, 
and it is unnecessary to consider that subjE-ct-any further. 

Section 9764 also provides when the reserve funds of a savings bank 
required to be kept in its vaults exceeds $500,000, the amount in excess thereof 
may be invested in bonds or other interest bearing obligations of the United 
States. Therefore, this section definitely provides what shall be done with the· 
reserve fund of savings b'anks, and the investment of the residue of the funds 
of savings banl,s, that is, all its capital, surplus and deposits over and above 
the resene fnnd is governed by section 9765. Under subdivision "a" of section 
9765 the same may be inveRted in the securities mentioned in section 9758, 
"subject to the l-imitations and restrictions therein contained," and you will 
find under snbdivision "a" of section 9758, quoted above, such investments may 
be matle in ·'mortgage bonds or collateral trust bonds of any regularly incorpo· 
1·ated company, tvhich has paid for at least tom· yeaTs, dividends at the rate 
of at least 4% on thei1" capital stock. * * *" 

Th'lrefore, it seems clear that under the provisions of subdivision "a" of 
:::E'ction 9765 and its direct referenr:e to section 9758 mortgage bonds or collateral 
trust bonds of any regularly incorporated company which has not paid divi· 
<lends upon its capital stock, for at least four years, at the rate of at least 4% 
on its capital stock, are not legal investments ·for a savings bank. 

My attention has been called to subdivision "b" of section 9765, the first 
part of which said section which is quoted above is as follows: "stocks, which 
~1ave paid diviilenns for five consecutive years next prior to the investment, 
bonds and promissory notes of corporations * " *," the claim being asserted 
that because there is no limiation or modification of the words, "bonds and 
promissory notes of ·corporations" that investments may be made in such bonds 
or notes whether the company issuing the same has paid dividends as required 
by section 9758 or not. But I tal'e it that this claim is without foundation for 
the reason that subdivision· "a" expressly refers to the securities mentioned in 
section 9758 and provides that investments in the same shall be subject to 
limitations and restrictions contained in said section. 

Therefore, the only question to be determined when an investment in 
certain securities is proposE'd to be made by a savings bank, is whether or not 
such securities are named or come under the catalogue of securities given in 
section 9758. If they do, then by the express provision of the statute. they are 
Rubject to the limitations of said section; and the bonds and promissory notes 
referred to in section "b" of section 9765 must necessarily refer to bonds and 
promissory notes not named in the securities mentioned in section 9758. 
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I return h<>rewith correspondence of ::\Tr. John C. Shea which you trans
mitteL'. to me with your inquiry. 

356. 

Yours very truly, 
TniOTHY S. HooA:s-, 

Attorney General. 

BANKS AND BANKING-NOTE OF DIRECTORS TO BANK IN CONSIDERA
TION OF A NOTE FROM THE BANK IS A NULLITY. 

When the directors of a bank, in order to make good a loss suffered by. it, 
promise by note to pay $9,000 to the bank and the bank executes a note of the 
.~omc amnun! to the directors in consirleration thereof, the one obligation is an 
offset of the other ana the transaction amounts to nothing. 

CoLr~mrs, Onro, September 12, 1911. 

Hox. F. Fl. B.\XTER, &uperintcnrlent of Banks, Columbus, Ohio. 

DEAH Sm:-I am just in mceipt of your Jetter of the 11th, in which you ask 
my opinion a~ to wh<>ther or not the agreement entered into by the directors or 
the Orangeviile Savings Bank Compiany (a copy of which agreement you 
enclose with your Jetter) is legal and binding upon the said bank. The agree
ment is: 

"In consideration of the payment of nine thousand dollars, receipt 
of which is hereby aclmowledged, the Orangeville Savings Bank Com
pany, by and with the consent of the directors thereof, eight of said 
directors concurring therein, as per resolution: passed by said board of 
directors this 13th day of January A. D. 1909, agrees to repay E. R. 
FPII, C. S. Fenton, M. Giltner, A. E. Hunt, E. U. Hyde, Brunell HuH, 
Chas. ;\Ucheltree, J. H. Morrison and J. E. Wade the above named sum, 
with interest 'payable annually, same to be paid in such amounts and 
at such times as the directors may determine, in equal and propor
tionate amounts to each endorsed on notes given to said bank by the 
parties above named; and it is agreed and understood that any and 
all svms that may be reali7.ed on a certain note discounted by the bank 
for R. S. Thomas shall be applied on the above mentioned notes, and 
also such part of the surplus and profits of the bank as the directors 
may deem advisable from time to time, or hy such other payments as 
may legally and lawfully be made until said notes are paid in full. 

"In witnesG whereof the authorized officers of the bank have this 
d:o-.y affixed their official signatures and the seal of the corporation. 

"(Signed) President. ...... . 
"Secretary ........ " 

Yon further state: 

"In explanation I beg to say that in January, 1909, certain of the 
directors of this bank gave their notes aggregating $9,000.00 to make 
good certain losses of the said bank, with the understanding that the 
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said directors would be reimbursed out of the earnings of the bank. 
The said notes of directors being made to mature within one year and 
now stand pa&t due. 

"Tt transpires that the earnings of this bank have not been 
sufficient and may not be sufficient to make good any part of the amount 
covered by the said notes." 

From this explanation given by you, supplemented by further verbal 
information from Mr. \VaterR, my understanding of the matter is this: That in 
.January, 1909, the Orangeville Savings Bank Company suffered a loss amount· 
ing to nine thousand dollars upon some paper which it discounted; there wei:e 
no surplus funds or undivi<led profits of the bank out of which to make good 
this loss; thereupon, in or<ler to cover said loss, the directors mentioned in 
the said agreement gave their individual notes to the bank aggregating the 
amount so lost, namely, nine thousand dollars; and thereupon the document, 
or agreement, which is copied above, was executed by the president and secretary 
of the bank in order to secure the said directors for their said individual notes 
so given to the bank. This document is in the form of_ a non-conditional 
promise to pay the said directors by the bank the amounts of the respective 
notes given by the directors to the bank. Briefly stated the situation is this: 
The di1·ec:tors p1·omised to pay to the banlc nine thousand dollars, and the banlc 
thereurJon promises to pay to the directors ni.ne thousand dollars. 

In my opinion, this whole transaction i, of no V'alue whatever, especially 
in view of the fact that the earnings of the hank have not been sufficient to 
make good any portion of the amount covered by the said notes. If the'directors 
had given their indiv'idual notes payable to the bank for the amount of the 
loss without taking this document from the bank, which, in effect, relieves 
them from all li'ability on the said notes, then ><aid notes could be counted as. a 
valid asset of the banli:, provided that the makers were good; but with this 
agreement or promise on the part of the bank to repay to them any amount 
they paid to it, said notes, in my opinion, are valueless so far as the bank is 
Poncerned, as the notes are offset by the obligation of the bank and vice versa. 

This agreement on the part of the bank shoul<l be re!:'cinded and the notes 
, should be paid or renewed. without tali:ing any security from the bank to reim· 

burse the makers of the same, or the amount of the loss should be made good 
in some other way. 

Very truly yonrs, 
TIMOTHY S. HoGAN, 

Attorney General. 
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380. 

BANKS AND BANKINC'.--LIQUIDATION BY SUPERINTENDENT OF 
BANKS-POWER TO KEEP ALIVE CONTRACT SECURITIES TO PRE
SERVE ASSETS-I!';JUNCTTON. 

ll'hen certain loans of a bank 111111ergfling process of liquidation by the 
superintendent of banks are sec11red by assignments of certain contracts, the 
superint'?ndent is endowed, maler 742-'l of flte banking act. with the power to 
~eep alire SitCh contracts by making aclvancements to the COntractors if his 
best discretion dictates that such act is necessary tor the preservation of the 
securities. 

It woulcl be 1cell, however, to see!• the approval of the common pleas co!ll·t 
for such action under section 742-2 of the aforesaid act. In the event that the 
r:ourt r ef1tses to so 'lssert itself, its poVJer so to do might be tried out by 
injunction. 

Cor.L'11IIJL'f;, Onro, September 20, 1911. 

Hox. F. E. BAXTEH, SupfrinttJndent of Ranlcs, Columbus, Ohio. 

DE/,R Sm:--I am in receipt of :•our favor of September 20, 1911, in which 
you sta.te: 

. ".Among the assets of a bank, which is in the process of liquida
tion by myself as superintendent of banl\S, are loans aggregating over 
$~00,000.00 secured only hy assignments of contracts, or assignments of 

ret.l.int>rs held by the county or city. These are all loans made upon 
contracts for city or connty public improvements, and the only way by 
which these loans ean be realized on is by these several contracts being 
carried through to completion. In many instances, and possibly all, 
unless t~ese contractors can mal'e arrangements to complete their 
work and meet thflir weekly payrolls, inclurling that of this week, 
complications will certainly follow, and such security as these contracts 
may now he, will certainly depreciate and possibly be entirely worth
less. 

"Under the provisions of section 742-2 of the banking act of Ohio, 
the snpPrintendent of banks is authorir,ed, among other things, 'to do 
such other acts, as may he necessary. to preserve its assets and busi
ness.' The question I wish to submit to you is whether or not I have 
the authority and discretion, if in my judgment such act is feasible 
and will he for the intE>rest of the bani\, under this act to advance 
sufficient money out of the general assets of the hank to these con
tractors in order to J'eep up their payroJ!s and complete their contracts. 

"If this can be done, I have no doubt. that at least some of these 
contracts held as security may be pre~erved and carried through to 
completion, and the loans which they secnre, thus paid in full to the 
banli; if this cannot be done, it is very; probable that a part, at least, 
of these securities will bef!ome worthless." 

Section 742-2 of the General Code as found in 101 0. L., page 278, is as 
follows: 

"Upon taking possession of the property and business of such 
corporation, company, society or association, the superintendent of banks 
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is authorized to collect money due to such corporation, company, 
society or association, and to tlo such other acts as are necessary to 
preserve its assets and business, and shall proceed to 'liquidate the 
affairs thereof. as hereinafter provided. The superintendent of banks 
shall collect all debts due and claims belonging to it, and upon the 
order of the common pleas court in and for the county in which the 
office of such corpoTation, company, society or association was located, 
may sell or compound all bad or doubtful de/lts, and on like order may 
sell all t.he real estate ancl personal property of snch corporation, com
pany, society or assocint·ion, on snch terms as the court shall direct; 
and the superintendent of banks upon the terms of sale or compromise 
directed by the court, shall execute and deliver to the purchaser of such 
real or personal property, such deeds or instruments as shall be neces
sary to evidence the passing of the title; and if said real estate is 
situated ontside of the county in which the office of the corporation, 
company, society or association, was lol'ated, a certified copy of such 
order authorizing and ratifying said sale shall be filed in the office of 
the recorder of the county within which said property is situated; 
and may, if necessary to pay the dehts of such corporation,· company, 
society or association,- enforce the individual liability, if any, of the 
stocl{holders. The !lnperintendent of banks may under his hand and 
official se'al ·appoint one or more special deputy superintendents of 
banks as agent or agents, to assist him in the duty of liquidation and 
distribution-a certificate of appointment to be filed in the office of the 
superintendent of banks and a certified copy in the office of the clerk of 
the county in which the office of snch corporation, company, society or 
association W:J,s located. The superintendent of banks shall require 

. from such agent or agents such surety for the faithful discharge of 
their duties as he may deem proper." 

It is clearly your duty, under this act, upon taking charge of a bank to 
collect all the money .,due to such bank and ail claims belonging to it. These 
collections must necessarily be made in the manner that is most feasible and 
expeditious. As I understand from the statement in your letter, the claims, 
or loans, which are represented by these contracts ·cannot possibly be collected 
at this time. Money has l!een advanced by the bank to the various contractors 
to enable them to carry out these said contracts, when the same will be com
pleted the money so advanced will be repaid to the bank out of the money 
which the contractors will receive for their work; if the contracts are not 
completed, the contractors 'will· be liable for the breach thereof and will be 
paid either nothing at all or an amount far less than the contract price, and 
the bank will consequently lose all or a part of the money which it has advanced 
to such contractors. The situation is, therefore, this: If these assets or claims 
are to be realized upon or collected, the contracts must be kept alive; this can 
only be done by the bank continuing advancements: to the contractors which 
will enable them to take care of their payrolls and other current expenses 
necessary in carrying out their contracts. · 

T!1e same situation exists in case you, as superintendent, wish to sell or 
compound the claims or loans represented by such contracts. Unless the con
tracts are l;:ept alive by advancements to the contractors, it would be impossible 
to either sell or compound them. 

As stated above, your duty is to collect all claims and debts due the bank 
and to preserve its assets and business, and the power given to you by section 



.\:\:\L\L REPORT (JF THE .\'l'TOR:->EY GEXER.H~. 769 

742-2 is very broad, especi!llly that claus() which authorizes you "to do such 
other acts as are necf'ssan· to preserve its as~et<> and business." There can 
be no doubt from your statement, as I understand it, that to preserve these 
particular assets of this bank, it is necessary to advance money out of the 
~eneral assets of the bank to these contractors. As I undeNtand your letter, 
unless money is thu~ advanced, these !'ontracts, and consequently the assets 
of the bank represented by the loans made upon the said contracts, instead of 
being- preserved, will be partia.lly or totally lost. It, therefore. seems to me 
that under section 742-3. above quote<i, and parti!'ularly the clause thereof 
authorizing you "to do such other acts as are necessary to preserve the assets 
and business of the hank," you are authorize<l to advanee money out of the 
general assers of the bank upon thest- contracts, but this is a matter of dis
cretion-not a mere discretion only, but a matter in which you should act only 
after mali:ing a most careful perscmal inve:::tigation of these contracts, and being 
firmly !'Onvinced that by making such advancements the assets and business 
of the bank tcill be preNerved. It seems to me that in a case of this kir.rl the 
discretion to be exercised is the highest. It is a matter which vitally affects thfl 
interest of all depositors and creditors of the bank. If, after a thorough 
investig-ation, i~ is your beRt jurlgment that the bank will he protected, that 
there is no possibility of !l further loJ::s, and that only by so doing you can 
collect the Raid loans, then, in my opinion. you are authorized by this act to 
advance further monPy upon these contracts. 

While it is my opinion, as above stated, that this is a matter for thf' 
f'xercise of your discretion and sound judgment, still as it is a matter of, such 
great importance, r suggest that you mi'"ht properly bring this matter beforf' 
the court of common pleas of the county in which suf'h han]{ is located. You 
will note the language in st-ction 742-2 which provides that you "may sell or 
compound all bad or -:loubtful debts" upon the order of the common pleas L;ourt 
of such county, and 1 rather think that this l:mguage would give the court 
jurisdiction to make an order in a case of this character. In order for YO'I to 
~;ell or compound th<:>se claims or debts, the same must be kept alive. TbP.y, 
nndouhterlly, fall unrler the hear! 'of "doubtful debts,'' and, therefore, it se<>ms 
to me, the power of the court to authorize ~·ou to take proper steps to keep 
them alive would be anc-illary to the power of the court to authorize you to 
sell or compound the same. 

If. for any reason, the court should condurle that it was without authority 
to entertain an application of this character and to mal{e an order as to your 
duty in the matter, the question could well he raised by an injunction suit 
brought by some stockholder or crPditor of the bank against you in which the 
allegation, in arldition to the ordinary allegations in an injunction petition. 
woulrJ he m:vle that you intt?nded to follow the course outlined above, but that 
you were without authority so to rlo. 

40-A. G. 

Very truly yours, 
TUIOTllY S. HOGAN, 

.Attorney General. 
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.U2. 

BANKS AND BANKINK--BANKING ACTS-APPLICATION TO EXISTING 
COMPANIES-REQUIREMENT THAT DIRECTORS BE STOCKHOLDERS. 

Section 9739, General Code, provirting tor the continuance ot business of 
all banks formerly inrorpomtecl ana tor the 1·etaining of all rights, powers and 
privileges of said banks, docs not exempt them fro?n the reqttirements of section 
!l731, General Code, rnaking it necessary for directors to1 be holders of at least 
five shares of stoclc. -

The act of 1908 intencled that on and after April 1, 1910, every banking 
company woulcl be obliged to conform to the provisions of the act of 1908 with 
the one e.:cprcssecl exception 1cith regard. to the increase of capital stock. 

Cor.u:-mus, OHIO, October 6, 1911. 

Hox. F. E. 'BAXTEn, .Superintendent of Banks, Columbtts. Ohio. 
DE_\R Sm:-:-In your letter of September 6th, 1911, you state 

"A certain savings bank maintains that this department has not 
the right under the law to require that each of its directors shall be the 
owner and holder of at least five shares of stock as is required by 
section 9731 of the l}eneral Code, claiming to be exempt from this pro
vision because of the adoption of section 9739 of the General Code." 

and ask my opinion as to whether or not this claim is well founded. 
I wish to refer you to my opinion of September 11th, 1911, rendered 'to 

you in answer to your request as to whether or not a savings bank could he 
required by your rlepartment to maintain a reserve on time deposits as is 
required by section 9764, General Code. The same reasoning applied to that 
question applies to the quf'stion you now ask, as both banl{S claim that under 
the provisiol's of section 9739 of the General Code they are exempt from the 
requirementR and regnlations made by other sections of the present banl{ing 
law as found in 99 0. L., page 269, now incorporated in the General Corle as 
!>ections 9702. etc. 

The opinion of September 11th, above referred to is really decisive of your 
present inquiry, but it seems best to again go into the matter somewhat more 
f11lly than in the former opinion. 

It is necessary to consider the following sections of the General Code whit::h 
were all parts of the act of 1908 as' found in ()9 0. L., 269, etc. 

Section 9727 is as follows: 

"The corporate powers, business and property of corporations 
formed under this chapter, shall be exercised, conducted and controlled 
by the board of directors, which shall meet at least once each month. 
Such boa.rd shall consist of not less than five nor more than thirty 
directors, to be chosen by the stockholders, and hold office for one year 
and until their successors are elected and qualified." 

Then follow sections 9728, 9729 and 9730 providing for the duties and pro
ceedings of boards of directors. and then follows section 9731 which is as 
follows: 

"Every director must be the owner and holder of at least five shares 
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of stock in his own name and right, unpledged and unincumbered in 
any way, and at least three-fourths of the directors must be resid.ents 
of this state." 

Section 973!l, Gcnl:'ral Codl', is as follows: 

''Banfrs. sayings bunks. saYiilgs societies. soC'ietiPs for savings, 
savings and loan associations, safe deposit companies, trust companies, 
savings :otnd trust companies, and combinations of any two or more of 
suC'h (•orporations, heretoforP incorporated under any law of this state, 
may continue business and the exercise of powers they now have with
out prejurlice to any rights acquirPd under the act under which they 
were incorporated; and t.h('re shall he saved to such associations and 
corporations all the rights, privileges and powers heretofore conferre1l 
upon them." 

771 

It is claimed that the provisions of this section exempt banks organized 
prior to the passage of said act from the requirements of section 9731, abo1 fl 
quoted. I further call ~·our attention to the following sections of the Gener>.l 
CoclP. which were also parts of sairl original banking act, viz: 

Section !!741, General Code: 

"Banl\s. savings banks, savings societies, societies for savings, 
savings and loan associations, safe deposit companies, trust companies, 
savings and trust companies. and combinations of any two or more 
of such corporations, heretofore incorporated in this state, which have 
pairl in the amount of eapital stock required by this chapter to enable 
th<:Jm to commence business, if they so elect, may avail themselves of 
the privileges and powers herein conferred, by signifying such election 
and declaration unrler their, attested by the signature of the president 
and secretary, to the secretary of state and the superintendent of 
banl\s, whicn snell secretary ~hall record, and his certificate be evidence 
thereof. When such election and declaration is so recorded, it shall 
confPr all the privileges and powers conferred by this chapter, and 
from that. time such association or corporation shall be governed by 
its provisions." 

Section !l742, General Code: 

"Such E>lection and declaration shall be made only when authorizer! 
by a vote of at least two-thirds of the capital stock at a meeting of 
stockholdl:'rs. thirty days' noticP of which meeting, and of the business 
to come before it, has !wen given by a majority of the directors in a 
newspaper published and of gl:'ncral circulation in the county where 
such association or corporation has its principal place of business. 
But after April 1, 1910, Pvery surh corporation or association in all 
ref:peds must conform its businPSs and transaetions to the provision;; 
of thi'> chapter" 

Section 9793, Genem.l Code: 

"Every banl;ing company, savings han!\, savings and loan associa· 
tions, savings and trust company, safe deposit and trust company, 
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sociP.ty for savings, savings society, and every other corporation or 
association, except building and loan associations, empowered to receive, 
and receiving money on deposit, now existing and chartered or in
corpcrrated, or which hereafter become incorporated shall be subject 
to the provisions of this chapter, except that no such corporation or 
asRociation having a less capital than the minimum amount provided 
in section ninety-seven hundred and four, shall be required to increasf' 
its capital stoPk in order to conform to the provisions of such section." 

Section 9794, General Code: 

''No 5Uf'h association or corporation, may avail itself of any of the 
privileg~s or powers conferred by this chapter until it has complied 
with the provisions of sections ninety-seven hundred and forty-one and 
ninety-seven hundred and forty-two. No corporation or association, 
shall he required to comply with the provisions of this chapter before 
April first, 1910, but P.Very snell corporation and association, shall be 
subject to the inspection, examination and supervision of the superin
tendent of banks, as provided by law." 

From these last quoted sections, espeeially the language used in section 
9739 this intention of the legislature is defeated and different regulations and 
that the lJanking business in this state, after April lst, 1910, should be con
ducted on a uniform basis, and that all banldng corporations in this state aftm· 
said date should he governed by its provisions and regulations. 

Tho only question to be decided is, whether by the provisions of section 
9739 this intention of the legislature is defeated and different regulations and 
!)rovisions m!tde for the government and management of bani's by the act of 
1908 can be held to apply only to banks organized after the passage Of ::;aid 
act. One phase of this question was raised in the case of the American Trust 
& Savings Bank Company vs. B. B. Seymour, Su11erintendent of Banl,s, Franklin 
Pounty common ple'a~ court, No. 56258, decirled June 26, 1909, the question 
lJeing as to whether or not a bank existing at the time of the adoption of the 
act of 1908 couid he compelled to increase its capital stock so as to conform 
to the provisions of section 9704 of the General Code. This case was decided 
by .Tndge Bigger, and llis opinion, so far as it relates to the question at i~sue 
is as follows: 

"In construing an act_ of course the whole act is to be construed 
together, so that every possible effect shall be given to all of its pro
Yisions, and that one part shall not rlefeat the operation of anot11e1·. 
It seems, from a reading of the act, that sections 2, 18, 35, 36 and 91 
a!"e the only sections of the act which refer to the matter, and con
struing them together, I am of the opinion it does not require banking 
institutions which were incorporated prior to the passage of the Thomas 
act to increase their capital stock to comply with the provisions of 
section 2 of that act 

"Section 35 provides that 'all banks, savings banks, savings 
soc-ieties, societies for savings, ,;avings and lda.n associations, safp 
deposit companies, trust companies, savings and trust companies, and 
combinations of any two or more of such corporations heretofore in
corporated under any law of this state may continue their business 
and the exercise of the powers they now have without prejudice of 
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any rights acquired undP.r the acts unrler which they were incorporated 
and there shall be saved to aJI such associations and corporations all 
the rights, privileges and powers heretofore conferred upon them.' 

"Section 91 is even more sp<'cific. It provides that 'such com
paniPs now existing and chartered or incorporated or which may here
after !Jeeome incorporated shall he RubjPct to the provisions of this 
act: provided that no such corporation or association having a Jess 
capital stock than the minimum amount provided in section 2 hereof 
shall be required to increase its capital stock in order to conform to 
the proYisions o' that section, but no such association or corporation 
may avail itself of any of the privileges or powers conferred by this 
a('t until it has compliP.d with the provisionR of section 36 of this act.' 
No language could he plainPr than this. 

•·section :J6, which is relierl npon as authorizing the defendant to 
E>nforce this requirement, does not seem to me, when rightly interpreted, 
to ne in conflic:t at all with the provisions of sections 35 and 91. Section 
::r; provides that existing banks may, 'if they so elect,' avail themselves 
of the privileges and powers conferrer[ hy the act. This is optional 
with existing banks. This section further provides that 'after April 
1st, 1310, every such corporation or association shall in all respe('tS 
conform thE>ir businf's.s and trans::wtions to the provisions of this act.' 
It is this language which gives rise to the claim that it is mandatory 
npon all sueh instit~!tions after the 1st of April, 1910, t~ increase their 
capital stock so as to conform to the provisions of section 2 of the act 
Construing this language with the provisions of sections 35 and 91, and 

·in the light of the rule which requires that effect be given to all of 
the provisions of the act and that it shall not be so construed as to 
make one 1mrt. defeat another, T am of opinion this provision of section 
3G is not sus(,eptihle of the construction put upon it by the superin· 
tendent of banks. Section 3G provides that when existing banking: 
institutionR elect to avail themselves of the provisions of this act., 
they shall signify their election to the secretary of •state and. that, 
when such election is recorded by the secretary of state in his office, 
such association shall thereafter have all the privileges and powers 
confE>rre<i by the act, and from that time shall be governed by its pro· 
VISIOr.s. The proviso relates to 'every f>uch corporation,' that is, to 

such existing corporations as elect to avail themselves of the privileges 
of thfl act, :md it rE>quires them after April 1st, 1910, to conform their 
busine!'s and transactions to thP provisions of this act. It is not very 
clear just why which proviso should have been inserted as the section 
provirtes that from ! he time whE'n the election is recorded, the ban){ 
shall be g"O\emerl by the pro,•if'ions of this act. But in the light of 
the plain provisions of sections :J5 and 91, I am of opinion the language 
contaimHl in the provif,:O must be restricted to such existing institutions 
as shall elect to avail themselves of its provisions. To give to it the 
E>ffcct claim hy the dE>fendant is to defeat the plain and specific pro· 
vision<; of ~edions 35 and 91, whir'h is not permissible. For these 
reasons I !'Onclutle that the act does not authorize the defendant to 
make or cuforee thi~ requirPment against the plaintiff, and it is, there
fore, unne('essary to considP.r thP question of the constitutionality of 
the act." 

773 

This (\eri~:;ion, of r·oursP, iR not (lecisive of the question which you ask. It 
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relates solely to the application of the capital ~tock provision of the act of 1908 
to corporations organized prior to its passage, the contention of the state !Jeing 
that such banks could be compPIIed to comply with the provisions of <>aid 
section in face of the express exception found in section 9793 of the General 
Code "that no such corporation or association having Jess capital stock tltan the 
minimum amount provided in section 9704 shall be required to increase its 
capital stock in order to conform to the provisions of such section," and the 
fact that it was considered doubtful and therefore an opinion of the court was 
required as to whether or not banl's organized prior to the passage of said 
act could be compelled to comply with the requirement of said act, 
from which they were by the act itself expressly exempted, shows con
clusively that there was no doubt in the mind of any one at that time that 
such banks must be subject to all the other regulations and provisions from 
whieh no exemption wh::ttever was made. 

T again quote section 9793 to show the express exemption of corporations 
organized prior to the act of 1908 from the requirement that they shall have 
the capital stock specified in section 9704 of the General Code: 

"J.Jvery banking company, savings bani,, savings and loan associa
tion, savings and trust company, safe deposit and trust company, 
society for savings, savings society, and every other corporation or 
association, except building and loan associations, empowered to receive, 
and receiving money on depoRit, now existing and chartered or in
corporated or which hereafter become incorporated shall be subject te 
the provisions of this chapter, except that no such corporation or 
association haYing a Jess capital stock than the minimum amount 
provided in gection ninety-seven hundred and four, shali be required 
to int:rease it.<; capital stock in order to conform to the provisions of 
such section." 

From this language the conclusion seems to be clear that in all respects 
(except wit~ respect to capital stock) banking corporations organizeu prior 
to the passage of the act of 190R must conform their business. and transactions 
to the provisions of that act. The meaning of section 9793 is best inuicated 
by reading it in connection with section 9794. Both of these sections were parts 
of original section 91 of the act of 1908, and said origin·al section. 91 (93 0. L. 
288) provides in part as follows: 

"Every banking comvany * * "' now existing and chartered or 
incorporate!!, or which may hereafter become incorporated, shall ·be 
subject to the provisions of this act, provided that no such corpora
tion .. * * having le:>S capital stock than the minimum amount pro
vided in section 2 hen;of shall he required to increase its capital stock 
in order to co11form to the provisions of that section * * * and no 
corporation * * * shall be requ.ire<l to cornply with the provisions 
of sections 1 to /'/' inclusive '!f this act, llcfore April 1, 1910. * * *" 

Sections 1 to\ 77 inclusive, of said act of 1908 contain section 25, which is 
now section 9731 of the General Code, requiring that a director must be the 
owner and holder of at least five shares of stock, etc., and there is no exception 
as to this requirement, the only exception being as to the increase of cavital 
stock as above pointed out. 

Therefore, it seems clear that the meaning of the original act was that on 
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and after April 1r,t, 1910, every banking company must conform its business 
and organization to the provisions of the act of 1908, except the provision in 
regard to the increase of capital stock. This conclusion is in harmony with 
the dt>cision of Judge Big~er above referred to, and harmonizes all of the 
o:;ections of the original art, and gives effect to the clearly expressed intent of 
the legislature. 

I am, therefore, of the opinion that section 9739 does not exempt corpora
tions, organizPrl prior to the art of 1908, above referred to, from the require
ments of section 9731 of the General Code. 

423. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

BANKS AND BANKING-STOCK AS SECURITY FOR LOAN-LIEN ON 
STOCK FOR UNPAID INSTALLMENTS 

By provision of section 9717, General '0ode, a bank has a lien upon stor;k 
for unpaid installments thereon. The bank cannot however, by reason of 9761, 
General Cocle, obtain a lieu upon its stock for any other indebtedness and an 
indorsement upon shares of stock providing for such a. lien is invalid. 

CoLU)un;s, OHIO, October 15, 1911.. 

Hox. F. E. BAXTER. Superintendent of Banl;.s, Columbus, Ohio. 
DE.\H SJR:-I have your letter of September 8, 1911, which is as follows: 

"Please advise me as to whether or not in your judgment the follow
ing indorsement printPd on a stock certificate of an Ohio state bank 
would be legal and binding upon the holder of said stock: 

"'This company shall have a first anrl paramount lien upon all 
shares of stocl' registered in the name of each stockholder for his debt!; 
and liabilities to the company, whether the period of payment or dis· 
charge thereof shall have arrived or not, and said lien shall not be 
impaired by transfer of said stock.' 

"Wonld this indorsement not be conflicting with the provision of 
section 9761 of the General Code?" 

Section 9761 of the General Code, as amended, and now found in 101 0. 
L. 284, is as follows: 

"No commercial bank, savings ban]{, safe deposit company or trust 
company shall loan money ou the security or pledge of the shares of its 
canitltl stock; nor be the purchaser or J1older of any such shares, unless 
such security or purchase be necE:ssary to prevent loss upon a debt 
previously contractt>d in gootl faith. Stock so acquired, shall within 
six months from the time of its purchase, be sold or disposed of at • 
public sale on thirty days' notice from the supPrintendent of banks, and 
in default thereof the superintendent of banks may forthwith take 
possession of the property and business of such corporation until its 
affairs be finally liquidat!'d. a.c; herein provided." 
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In many of the states the laws expressly give the power to a corporation 
or bank to have a lien upon aJl of the stock held by its members, for all debts 
due from them to such corporation, and it seems to. be settled that where, by 
a general law, a lien is given to a corporation upon its stock, for the indebted
ness of the stockholders, it is a valid and enforceable lien. This was decided 
by the supreme court of the Uniten States in the case of Hammond vs. Hastings, 
134 u. s. 401. 

But it further seems to be the rule that a bank or corporation has no :mch 
lien upon its stock unless the same is authorized by law. As there is- no com
mon law lien of this kind, and the policy of the law is to protect the bona fide 
vendee of shares of stock the courts have held that such a lien must be created 
by the plain provisions of the statutes or in some statutory authority granted 
to such companies orl banlm to pass by-laws providing for such lien. See case 
of Driscoll vs. the West Bradley, etc., Co;:npany, et al., 59 N. Y. 96. 

Sections 9716 and 9717 are the only provisions I find in the General Code 
which even by inference give a bank any authority to assert a lien upon shares 
of Driscoll vs. the West Bradley, etc., Company, et al., 59 N. Y. 96. 

"Section 9716. The entire capital stock of such corporation shali 
be subscribed, and at least fifty per cent. thereof paid in before it m::\y · 
be authorized to commence business. The remainder of its capital 
stock shall be paid in in monthly installments of at least ten per cent. 
each on the whole amount of the capital, payable at the end of each 
succeeding month from the time it is authorized by the superintendent 
of banks to commence business. The payment of each installment 
shall be certified under oath to the superintendent of banks by the 
president, serretary, treasurer, or cashier of such corporation. 

"Section 9717. When a"stockholder or his assigns fail to pay an 
installment on his stocl,, as required by the preceding section to be 
paid, or for thirty days thereafter, the directors for such company 
may sell his stock at public sale for not less than the amount due 
thereon, including costs incurred, to the person who will pay the 
highest price therefor, having first given the delinquent stockholder 
twenty days' notice of such sale personally or if no personal notifica
tion can be given, then by m"ail at his last known address as appears 
from the corporate record, and having advertised the sale for a lilu' 
period in a paper of general circulation within the county in which t!1e 
corporation is located. If no bidder ean be found who will pay for 

·such stock the amount due thereon, with costs incurred, such stock 
shall be sold as the directors order, within six months for not less 
than the amount then due thereon with all costs of sale." 

And und0r them it seems clear to me that the bank does have a lien against 
such shares to the extent of the amount the stockholder has failed to pay an 
installment or insta,ilments due on the same; and to this extent the indorsement 
to whieh you refer, and which is set. forth in the first part of this opinion. 
would be valid, as it is atithorized i?Y law; hut the bank would have a lien, 
under authority of said srctions 9716 and 9717, to the extent of the 3J110Unt 
the stockholder has failed to pay an installment or installments due on the 
same, tdthout the indorsement. For any debts, however, due from the stock
holder to the bank, except for installments due upon said stock subscriptions; 
it is my opinion, under the decisions of the courts, that said indorsement \\'onld 
be of no value. To hold that it were good as between the stockholder, to whom 
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the certificate was issuell., anrl thP. -bank woulrt, in effect, be a violation of section 
!1761, General Code. To issue the stork with such indorsement thereon and 
afterward lo:tn the stockholder money, or extend him credit, and by virtue of 
said indorsement attPm!Jt to agsert a lien on his stock for the amount of money 
borrow'!d or credit extendPd. would be indiredly loaning money on the security 
or pledge of the share:; of its capital Rtorl•. which section 9761, General Code, 
expressly prohibits. 

It is my opinion, thcrPfore. that gaid indorsement, printed on the c;torl• 
eertificate of an Ohio §tate bani•. wonltl not he legal and binding upon the 
holdt>rs of such stock. 

A 424. 

Very truly yours, 
THlOTllY S. HOOAN, 

.Attorney General. 

BANKS AND BANKlNG-PO\VERS OF BANKS TO ISSUE PREFERRED 
STOCK UNDFJD BANKING ACT-EFFECT OF INCREASE OF CAPITAL 
STOCK-LEGISLA'l'IVE IN'l'ENT-PUULTC POLICY. 

A banking corpm·ation organized under the Thomas law of 1909, mat• not 
in the first instance, 1~a11e preterrerl 8tock, ancl may not acquire the right tel 

issue such yre{P1'7'Cd .~toclc by increasing its authorizerl capital stock. 
The sections of th~; Thomas act 1Jf'OL'icling tor the kind, of stock, show the 

·intention that banl.~ing corpomtious tccre not to have the powers usually 
incidental to prP{erretl stor·k issues anrl generall1J understoolL to be essential 
thereto, such as tl>.e potcer to create votin(l preferences, the power to rerleem 
stock anrt the dissolution 1n-eterences. Furthermore, the tact that the practice 
of issuing pre{errr.cl stock IJ1f banking co1·porations is unusual. supports the 
assumption that the legislature's silence on the question is expressive of its 
in tcntion not to provide therefore and this assumption is further upheld because 
the Ler}islature har~ Us f/ttention called to this question by the existinq 8afe 
deposit and trust com.pany r,icts ( 9838, General Corle) and which acts it held in 
contemplation in creating rhe 'f'hr;mas act. 

The questhn is not 1chr.t1Jer there 1coulrl lie anything against public policy 
in permitting thr. issue of 1Jre{crrerl stoclc, lmt rather whether public polif'lJ 
llcmanrls such a construction. 

Cor.nJm's, Omo, October 16, 1911. 

Tiox. F. E. BAXTER. suvcrintenrlent of Banks. Columl•us, Ohio. 
DEAR Sill :-I am in receipt of a lettPr from Hon. James S. :\lartin, 

representing thf' Spitzer, Rorick Trust Company, who encloses a letter from 
:\IeRsrs. Spitzrr, Rorir·l• & Co., Toledo, Ohio, and copies of opinions of :\lessrs. 
King, Tracy, Chapman & Welles and :\Jarshall and Frazier, attorneys-at-law, 
Toledo, Ohio. All these papers relate to the question as to whether or not 
the Spitzer, Rorirk Trust Company, not yet fully organized, may lawfully 
increase its capital stocl\ which is now $:{00,000 fully subscribed, and in process 
of inrreasing acquire authority to issue and dispose of preferred stock. The 
quPstion arisPS upon mngider.:ttion of the following sections of the GPneral 
Corle: 
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Section 9702: 

"Any number of persons, not le><s than five * " * may associate 
ani! become incorporated to establish a * * * bank * * * upon 
the terms and conditions and subject ro the limitations hereinafter by 
law prescribed." 

Section 9703: 

"Such persons shall subscribe and acknowledge * * * articles 
of incorporation * * which mnst contain: 

"a. The name * * . *; 
"b. The city, village or township where its principal office is to be 

located * * *; 
"c. The purpose for which it Is formerl * * *; 
"u. The amount of its capital which shall be divided into shares 

of $100 each." 

Section 9704: 

"The capital stock of a * * * trust company (shall not be) 
less than $100,000. * * *" 

Section 9710: 

"The persum; named in the articles of incorporation of any such 
company * * " shall order books to be opened for subscription to 
the capital stock of the com]Jany in the manner provided for other 
corporations. An installment of' t"!n per cent. on each share of stock 
shall he payable at the time 'of making the subscription, and an install· 
ment of forty per cent. on each share of stock shall be payable as soon 
thereafter as may bP. rerJnired by the board of directors, the remaining 
fifty per cent., IJeing payal1le in the manner hereinafter required." 

Section 9714: 

"In all other respects (save as mentioned in the statutes quoted and 
other preceding sections which relate to matters immaterial in this 
connection) such corporation shall lle created, organized, governed 
and conducted in the manner provided by law for other corporations 
in so far as not inconsistent with the provisions of this chapter." 

Section 9716: 

"The entire capit:.o'11 stock of such corporation shall be subscribed, 
anc! at lnast fifty per cent. thereof paid in before it may be authorized 
to commen'!P husiness. The remaindnr of its C'apital stock shall be paiu 
in in monthly installments of at least ten per cent. each. * * *" 

Section 9717: 

"\Vhf'n a stockholder or his asf'igns fails to pay an installment on 
his stock * * * the rlirectors * * * may sell his stock. * * *" 
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Section 9723: 

"'HPrPafter, all c01·porations incorporated as * * * trust com
panies * "' "' shall be incorporated and organized with a capital 
stock, and under the provisions of this chapter. * * *" 

Section 9725: 

"A. corporrttiun rloill{/ business under tile provisions of this cltapter 
may increase its ('OJdtal stock· as provirlecl for other corporations. 
* $ $H 

Section 9726: 

"Such a corporation may reduce the amount of its capital stock 
in the manner provided for other corporations. * * *" 

Sertion 9730: 

"In the election of rlirectors, and in deciding questions at meetings 
of st.ocldwlners, eaeh stoekholder shall be entitled to one vote for each 
share of stock helll by him. Any stockholder also may vote by proxy 
duly authorizprJ in writing." 

Seetion 9737: 

"The stockhoiders of Sl!Ch a corporation may provide and determine 
the conditions upon which shares of its stock shall be assignable and 
and transferable. * " *" 

Section 973S: 

"A hook shall be provided and kept by every such corporation in 
which shall be entered the name and residence of tmch stockholder 
* * "; also all transfers of stock. * * *" 

Sertion 8667: 

"If a COfJlOration be organized for profit, it must have a capital 
stock, which may consist of common and preferred, or common only: 
but. at no time shall the amount of 11referred stock at par value exceed 
two-thirtls of the actual capital paid in in cash of property." 

Section 8GGS: 

"WhPn t11e capital stock is to be both common and preferred, it 
may be provided in thP articles of incorporation that the holders of 
tlw prefcrren stock shall hP. entitled to yearly dividends of not more 
than eight per cent. payable * * * out of the surplus profits of 
tht> company • * "' in preference to all other stockholders. Such 
dividP.JHls also may be made cumulative." 

Section 8GG9: 

"A P.orporation issuinl! both common and preferred stock may 

779 



7so: SUPERINTENDENT OF B.\XKS 

create designations, preferences, and voting powers or restrictions or 
quf!lifieations thereof. in the certificate of incorporation, and if desired, 
preferrerl stock may be made suhject to redemption at not less than 
Par. * * *" 

Section 8670: 

"Upon the insolvency of the corporation no holder of preferred 
stock shall be liable for its debts until -after the remedy against the 
common o;~tockholrlers upon their liability, as provided by law, has been 
exhausted, and then only for such amount as remains unpaid. Such 
liability in no event shall exceed that fixed by law for the common 
E.tock of such corporation." 

Section 8671: 

"On the inRolvency or dissolution of the corporation, the holders of 
preferred stock shall be entitled to receive from the assets remaining 
after paying its liabilities the full payment of its par value, hE'fore 
anything is paid to the common' stock" 

Section 8698: 

"After its original capital stocl' is fully subscribed. for, and an 
installment of ten per cent. on each share of stock has been paid 
theroon, a corporation for profit * * '~ may increase its capital stock 
or the number of shares into which it is divided, prior to organiza
tion, by the unanimous written consent of all original subscribers. 
After organization the increase may be made by a vote of the holders 
of a majority of its stock, at a meeting called by a majority of its 
directors, at least thirty days' notice of * * * which has been 
given by publie.ation * * * and by letter * * *. Or the stock 
may be i.ncrea.scd at a meeting of the stockholders at which all are 
present "' "' *; and also agree in writing to such increase * "' *. 
A certificate of such action shall be filed with the secretary of state" 

Section 8699: 

"Upon the assent in writing of three-fourths in number of the 
stockholders of a corporation, representing at least three-fourths of its 
capital stock, to increase the capital stock' it may issue and dispose of 
preferred stock in the manner by law provid"ed therefor. Upon such 
increa':le * * * a certificate shall be filed with the secretary of 
state." 

Section 8737: 

"Thi~ chapter does not apply when special provisiOn is made in 
subsequent chapters of this title, but the special provision shall govern 
unless it clearly appears that the provision is cumulative." 

The fo1 egoing are all the statutory provisions to which attention should 
be directed in the consideration of the question as to the right of a bank to 
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acquirr. the nower to issue and dispose of preferred stock by increase of its 
capital stock. 

I think it is reasonably clear that the right of a banking corporation to 
acquire the llOW~r to issue preferred stock in this manner, is to be determined 
by the right of such a corporation to have preferred stock in the first instance. 
If a banking corporation may be originally organized with preferred stock then 
it would f'<'em to follow that it might acquire such preferred stock through the 
procPdure of increasing the capital stock. If, on the other hand, a bank may 
not he organized originally with preferred F<tocl' then, in my judgment, the 
powPr tc have preferred stock cannot be acquired: by the method of increasing 
the authorized stoc1L That is to say, the phrase "as provided for other corpora· 
tions" in sPC'tion !l725, General Code, must be deemed to refer to the method 
by which a banking corporation may increase its capital stock rather than to 
the kindf: of ca;Jit:l.l stock which may be acquired by increase. Such a phrase 
cannot be regarded as by implication conferring the right to have preferred 
stock in thP absence of some positive provision of law conferring this right. 
Tnstearl, therefore, of this phrase having the effect of adopting all of the pro· 
visions of the general corporation act relating to increase of capital stock, 
including both section 8698 and section 865\9 above quoted, it has the effect, in 
my opinion, of adopting so much of those sections, and so much only as is 
appropriate to the acquisition of the kind of capital stock which a banking 
corporation might have in the first instance. 

Now the right to have preferred stock is not expressly conferred upon 
banldng corporations as such by any provision of the chapter relating to such 
corporalions, which ch'apter begins with section 9702 above quoted. The right, 
however, is one conferred upon corporations formed under the general laws 
lJy section 8667, etc., supra. The question is, therefore, as to whether under 
s!1ction 8737 :mel section 9714, above quoted, banking corporations are entitled to 
issue preferred stock. The s1ibst.ance of these two sections considered together 
is that wherevPr a provision of the gPneral corporation act is not inconsistent 
with any provision of the act relating lo the organization and government of 
banldng corporations, or with that act as a whole, such general provisions 
apply to banking corporations. Phrased in another way, the effect of these 
two ser-tions is to declare that it is the legislative intent that matters not 
speeifical!y ,Jealt with by the banking act are to be regarded as covered by 
th~ general act. 'Nhenever, then, a question arises as to whether a particular 
subject h~s be<>n dealt with by the banking act in such manner as to take it, 
so to spP'l.li, out of the provisions of the general act, such question is again 
resolv!1d into the further question as to whether it was the intention of the 
legi~:=lature to deal completely with the given subject in the banking act. 

lf it if; apparent from an examination of any or all of the sections of the 
banking ::tr-t that its provisions were intended to provide a complete scheme 
of procedure or power with regan! to a given subject matter then, in my 
opinion, ;he provi.3iou of the general act relating to the same subject matter, 
or ::t part of it, mu~:=t he rPgarded as "inconsistent" with such provisions of the 
banldng act within the meaning of section 9714 even though they relate to a 
spccifie matter not. expre~sly mentioned in the hanldng sections. Th·at is to 
say, the mPre silence of the banldng sections may in logic establish their incon· 
sisteney with corrf'sponrling provisions of the general act, and it is not necessary 
in order to f'sta.blish f'Uch ineon~:=istency to find in the banking act a positive 
pro'libitio:J of the PX<'rciHP of ]Jowers referred to in the general act; it is 
sufficiPnt if the provisions of the banldnr;- act may fairly be said to embody a 
corr.plPte sehc>me of procedure or power with regard to the particular matter 
nnrlcr consideration. 
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Now the exact question is as to the kinds of capital stock which a banking 
corporation may have. This question is to be answered by an examination of 
tbe statutes anrl not by any supposed considerations of public policy, unless 
the statutes are so ambiguous as to make ner~ssary recourse to supposed public 
policy. 

Examining the relatect sections it appears that sections 9702 and 9703, 
Gen~ral C1Jde, correspond with sections 8625 and 8626, General Code. I think 
that it is clear that upon the principles above stated nothip.g in sections 8625 
and 8626 can he held or deemed to apply to banking corporations because sections 
9702 and 9703 are a complete substitute, so to speak, for the corresponding 
sections of the general corporation act ~ far as banking corporations are con
cerned. 

In lil'e manner section 9730 establishes the legislative policy with regard 
to the voting power of stockholders, and shows that it could not have been the 
legislative intention by virtue of section 9714 that a banking corporation should 
be subject to section 8638, etc., Ge:'leral Code, or that the stocld10lders of a 
banking corporation should have the voting rights conferred upon stockholders 
of a general corporation by section %36. These matters are mentioned by way 
of illustration. They do not in themselves relate to the exact question under 
consideration. 

Now section 8667 •and section 8684, inclusive, General Code, constitute the 
provisions of the general corporation act applicable to capital stock. Solely 
by virtue of these provisions is it possible for any Ohio .corporation organized 
under the general Jaw to have preferred stock. 

Section 9704, together with paragraph "d" of section 9703 are the only 
sections relating to the capital stock of banlring corporations. Paragraph 
"d" of section 9703 corresponds with paragraph 4 of section 8625. 

The question is as to whether or not section 9704 is intended as a complete 
substitute for all the capital stocl' sections of the general corporation act, and 
particularly for section S667 to 8684 inclusive thereof. More accurately stated, 
howev~r. the question is as to whether all of the provisions of the banldng act 
read together show an intention not to incorporate by reference through section 
9714 any of the provisions of the general act relating to capital stock or 
particularly i:o preferred stock. 

The first phrase of section 8667, General Code, is as follows: "If a corpora
tion be organized for profit it must have a capital stock." 

s~ction 9704 is manifestly a substitute for this provision. It not only 
requires that· banking corporations have capital stock but fixes the amount of 
capital stock which each class of banking corporations shall have. 

Section 8669 provides that: 

"A corporation issuing both common and preferred stock may 
create * ~· * voting powers, or restrictions or qualifications thereof, 
in the certificate of i ncorporatiun." 

This provision is clearly inconsistent with section 9730, General Code, 
which fixes the voting nower of each stockholder of a banking corporation. If, 
therefore, a qualified or enlarged voting power be regarded as an essential 
attribute of preferred stock, this fact. would tend to establish the conclusion that 
the general assembly diU not intend that a banking corporation should have 
preferred stock. At least it is cl~ar that the general assemb:y did intend that 
all stockholders of a banking corporation should be on an equality with respect 
to their vot-ing powers. 

Section 8669 also provides that: 
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preferred stock may be made subject to redemption at 
not less than par, at a fixed time and price." 

This provision is inconsistent with the whole spirit of the banking sections, 
anrl particularly v:ith section 9716, etc., above quoted. It seems to be the 
intf'ntion of the banking act that all tbe authorized capital of a bank shall be 
represented by unqualified subscriptions not subject to redemption or cancella· 
tion save for the causes mentioned in section~ 9717 and 9726. If, therefore, 
the right of redemption at a fixed time anrl place is to be considered as an 
essential attribute of preferred stoc!\. these facts would tend to show that the 
general assemuly did not intend that banl\s should have preferred stock. At 
least they establish beyonrl rlonbt that the le>gislatnre did not intend that any 
share of stoc]{ should be redeemable by virtue of any special contract entered 
into betwe>en a banking corporation and the subscribers or shareholders. 

Section 8671, GeneNI Code, provides that: 

"On the insolvenf!y or dissolution of the corporation, the holders 
of prf!ferrerl stocl.; shall be f'ntitled to recf'ive from the assets remaining 
after paying its liahi!ities, the full payment of its par value, before 
anything is paid to the common stock." 

This seems to be inconsistent with section 9751, which together with other 
sections provides for the wiiHling up of_ a banking corporation. It contains 
the following language: 

"* * * The remainder of the proceeds, if any, after the costs and 
expenses of su~h procee>dings anrl all debts and obligations of the 
corporation are satisfier!, shall be paid over to the stockholders of the 
coq1oration, or their legal re>presentativf's or assigns in proportion to 
the stock hy them respectively held." 

If then prf\fercnce to other stockholders, in the event of the winding up 
of a corporation, is an essential attribute of preferred stock, these facts tend 
to show that the general assf'mbly did not intend that a banldng corporation 
should have preferred stock; at least they establish the fact that it was the 
legislative intention that all shareholders should be paid pro rata upon the 
winding np of thP corporation from the assets remaining after the satisfaction 
of debts and the paymenj of f!osts. 

There are minor inconsistencies as between section 8667, etc., and the pro· 
visions of the banY.in~ act applicahle to the capital stocl' of banking corpora· 
tions. TJ,e inconsistency is not complete to be sure. For instance, there is 
nothing in the banldng seetions inconsistent with the creation of preferred 
slod,, the holders of which shall have the right to preferred dividends. I 
thin!{, however, that it may be accepted as self evident that preference in. 
divirlends is but one of the attributes of what is ordinarly denominated pre· 
ferrPd stock. \Yhile it is true that preferred stock is whatever a general 
corporation choosrs to mal'f' it-that is to say the preference may be in pay· 
ment of dividend~, in the redemption at par, in the voting power, in payment 
upon rli:>solution or in all or any one of these things as the corporation chooses, 
yet it could searcf'ly he said that a corporation which was manifestly not 
intended to have the po\\ er to f'reate voting- preferences, redemption rights 
and dissolution preferen<'E'l< f'Onlcl have power to issue "pref"!rred stock" in the 
full sense of the terin. 
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Now, in the light of these facts, it appears to me that the silence of 
the banking sections with respect to !lreferred stock is to be regarded not as 
evidence of an intention, f11rther Pvidenced by section 9714, General Code, that 
as to such stuck banking corporations should have the same powers as general 
c-orporations. On the contrary these facts impress me as establishing beyond 
tlouht the conclusion that the genPral assembly did not intend that banldng 
corporations should have preferred stock. 

But there are other facts not ap11arent upon the face of the related statutes 
which confirm this conclusion. In the first place it is well !mown that preferred 
stock in a bank is almost an unheard of thing. If it had heen the usual thing 
for hanking corporations to have preferred stocl{ then the silence of section 
!l704 as to the kinds of stot:k which a bank might have might have been other~ 
wise construed. Inasmuch as the request of the Spitzer, Rorick Trust Company 
is so nove), however, l think it may fairly be said that the legislature could 
not have had in mind the issuance of preferred stock by a banldng corporation. 
And this inferencP. is· ;;upported by the provh::ions of the statutes to which I 
have referred relating particnlarly to the cancellation of shares, the voting 
power of shareholders and the distribution of assets upon dissolution. These 
provisions were all enacted by a legislature, to the members of which, the idea 
that a bank should have preferred stoc){ never occurred. 

There is still another consideration, however, which impels me to the con
clusion which I have reached. The old law still in force as to existing corpora
tions, which provides for the organization of safe deposit and trust companies, 
expressly authorized thf' issuance of preferred stock by snch' corporations. See 
section 9838, General Code. The banking act of 1!109 was passed in contempla
tion of this existing statute, and of the other statutes relating, for example, 
~o savings and Joan associations, collateral loan companies, title guarantee and 
trnst companies and free banks. S:tch other statntes not only di~ not provide 
for preferred stocl' but contain provisions similar to those above quoted from 
the banking act of 1909 quite inc:>nsif'tent with the idea of preferred stock. 

It would seem, therefore, that in pa~sing t.he so-called Thomas banldng 
act, the legislature must have had its attention called to this very question, 
Pnd that in the light of such a state of facts its silence with respect to pre
ferred stock can only be regarderl in the light of withholding from corporations 
to be created under that act the power to have such preferred stock. 

I have read with interest the ablE' opinion ~uhmitted to me by the! Spitzer, 
Rorick Trust Company. These opinions all aEsume that there is nothing in the 
hanl\ing sections inconsistent with the idea of preferred stock. This assumption, 
however, is manifestlv incorrect for reasons that I have already pointed out. 
Stress is also lairl upon thp point that public policy does not demand that 
corporations be denied the power to issue preferred stock. This is probably 
true. The question, however. is not whether or not JlUblic policy is opposed to 
the exigtence of the power, but rather whether or not public policy requires 

. that the power be held to exist. Tf the power exists at all, it exists by implica
tion, for section 9714 is not in itself an express authorization of the power. In 
seeking for implied meaning of statutes, non-existence of the rule of public 
policy forbidding the implication would seem to be of no assistance one way 
or the other. 'Vhile, therefore, I agree with eminerit counsel who have con
sidered tb.is ma.tter upon the point that public policy is not opposed to the 
<:xistence of the pawPr to issue prefened stock in a banking corporation under 
the Thomas act, yet I feel constrainf'd to remark that I !mow of no public 
policy which requires that the related statutes should be construed so as to 
eonfer the power upon snch corporation. It seems to me that public policy is 
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Cluite immaterial in connection with this question. Corporations have such 
powers, and such only as are expressly, or by necessary implication, conferred 
upon tl1em hy statute. The policy of the state, with respect to corporate 
power, is then to be found in its statutes. The statutes under consideration, 
heing statutes relating to the formation of banking corporations, contain ~everal 
provisions inconsistent with the statutory power existing in favor of general 
corporations to issue preferred stock. Therefore, the existence of such power 
is to be denied, although an opposite holding might not affect the rights of 
depositors or other creditors. 

For all of the foregoing- reasons then, I am of the opinion that a banking 
corporation organized under the Thomas law of 1909 may not in the first 
instan!'e ha,·e preferred stock, and may not acquire the right to issue such 
preferred stock by increasing its authorized capital stock. 

441. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

BANKS AND BANKING-DEPOSITS IN LIQUIDATED BANK COVERED BY 
SECURITIES-POWER OF SUPERINTENDENT TO PAY DEPOSITS TO 
SA VEl LOSS ON SECURITIES. 

When there is on deposit in a bank: undergoing liquidation, fund'fl of a 
city which are secured to said city by bonds of a higher value than the deposits, 
the superintendent under authority given by act of May 10, 1910, "to do such 
other acts as m·e necessary to preserve its assets and business" may pay such 
cleposits ancl redeem the sec:urities if by so doing he can prevent a loss to the 
ban.lf, which WI)U/cl Of'CUr by reason of the forced sale of said securities at a 
saai(ice. 

CoL1J,IB1JS, OrriO, October 31, 1911. 

Hox. F. E. B.\YTJ;R. ~uperintenclent of Banli:s, Columbus, Ohio. 
DE\R Sm:-I have your communication of August 3d, which is as follows: 

"The Guaranty Savings Bank & Trust Company of :\it. Vernon 
was cloged by this department on July 29th. There is on deposit in 
this bank :\It. Vernon city funds amounting to approximately $60,000.00, 
secure,l by certain bonds belonging to the said bank. The city is in 
need of funds for payroll, pavment of interest on outstanding indebted· 
ness and for the redemption of certain of its bonds matured upon 
August 1st. 

"In view of the likelihood of the securities pledged to the city 
being seized and sold to satisfy its claim, and the further likelihood 
of a sacrifice in value if this is done, I would like to inquire of you 
:ts to whether or not I have the right to satisfy the claim of the city 
anrl thereby secure the release of the securities pledged, as soon as I 
am able to realize upon the assets of the bank, or whether such claim 
of the city must stand and be paid under the same process as other 
depositors." 

50-A. G. 
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In a case of this l;:ind, when there are sufficient funds on hand to pay a 
depositor, whose deposit has heen seeured by the bank pledging bonds or other 
security, belongin?: to it, with the depositor, and the bonds or securities so 
pledged are worth more than the amount due the depositor who holds them, 
:mel wl;w has the right, in case of the failure of the bank to pay the deposit
to disposP of the ~aid bonds anrl securities, thereby occasioning a loss to the 
bank, it is my opinion that, under section 742-2 of the act of :\Tay lOth, 1910 
(101 0. L. 278), the first sentence of which is as follows: 

"Upon taking possession of the property and business of such 
<'orporation, company, society or association, the superintendent of 
hanks is anthorizell to collect money due to such corporation, company, 
society or association, and do such other acts as are necessary to pre
serve its assets and business, and shall proceed to liquidate the affairs 
thereof, as hereinafter provided. * * *" 

you have thE' rigl:t and it is your duty to satisfy the claim of the depositor 
and obtain possEssion of the bonds or securities belonging to the bank, if by 
so doing yon can prevent a further loss to the bank which would occur if the 
depositor sold sn.id bonds or securities Ht a sacrifice in order to satisfy its claim. 

443. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BANKS AND BANKING-DUTY OF DIRECTORS TO MAKE REPORTS
PERSONAL LTABTLITY-DUTY OF SUPERINTENDl~NT TO ENFORCE
STATUTORY PENALTIES. 

Failur·e of directors of a bank to make a report of "examining committee" 
as provide(/ in section 9736, General Code, is nut within tho penalty prescribed 
lly section 7419, Gcneml Code. tor failure to make certain reports. Such a,n 
act howeve1·, is a violntinn of duty on the part of a director which would make 
him liable tor any loss suffered by reason thereof. It is the duty of the superin· 
tenclent of banl~s furthermore, to enforce such duties and to remove those who 
violate them. 

CoLu!vmus, OHIO, October 31, 1911. 

Hox. F. E:. B \XTEH, Super·intendent of Banks, Columbus, Ohio. 
"-h;· DEAR Srn:-I am in receipt of your Jetter of October 28th, in which 

yon request my opinion as to the following: 

"Section 741 of the General Code provides a penalty for the failure 
of a bank to make certain reports to this department. Please advise 
me as to whether or not in your opinion this penalty could be applied 
to a bank failing to mal'e report of 'examining committee' as required 
by section 3736.'' 

Section 741 of the General Code must be read in connection with section 
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i37 as it Is for tht' faihu·e to make the reports required by section 737 of the 
General Code that a J1Pnalty wa" provided by section 741. Section 737 of the 
tiPneral CorlP. is as follows: 

"Not less th::m four timE.'s rluring each calendar year each banking 
rcmp<my, savings hank saving~ anrl trust c-ompany, safe deposit 1!-nd 
trust company, society for ~avinl!"s, or ~avings society, chartered or 
incorporated, under any law of this state, and every person or co
partnership doing a banldng- business shall make a report to the 
superintendeni: of banl,s. Such reports shall he made at such times as 
required hy the snpE.'J'intendent on forms prE.'scribed and furnished by 
him. and, so frtr as possible, they shall he made on the same day on 
which rmJorts arf' ren,uirerl ~rom nationrtl banldng associations by the 
comptroller of the currency." 

Sedion 97:lfi of the General Code is as follows: 

"A rommittee of at least two dirl'ctors or stocl,holders annually 
shall he appointf'd by the board of directors to thoroughly examine, or 
to s•1perintend the examination of, thf' assets and liabilities of the 
corporation, and to rE.'port to the hoard of directors the result of such 
examinat:on. A copy thereof attf'sterl and verified under oath by the 
signatures of a majority of such committee forthwith shall be filed witb 
the snperintendent of banks." 

It will he readily sl'en that the report required by section 9736 is entirely 
different from any of the reportR required by section 937 and, therefore, the 
penalty provided by section 741 cannot be inflicted for failure to make the 
report required by s0.ction !)7!ll}. 

~kctinn 9732 of the General Corle is as follows: 

'·J<Jvcry director shall talw and subscribe an oath that he will 
diligently and honestly pf'rform his duties in such office, not knowingly 
violal e. r•r permit to lJP. Yiolated, any provisions of this chapter, and 
that he is the owner in good faith of the number of shares of stock 
of the company required to qualify him for such office, standing in his 
own name, on its bool:s." 

This section rC'qnires evPry director of a bank to take the most solemn 
obligation known to law that he will llili[lently anrl honestly perform the duties 
·nf his oflif'e anr' not knowiu{ll1! 1•iulate, or cause to be violated any of the pro
visions of the cllaptcr of the General Corle governing the organization and 
P01CI't'b of banks. 

Sef'tion 97!l6 of the General CorlE', quoted above, imposes the statutory duty 
upon direeturs of hanl\:; to appoint the committee specifier! therein, and it 
requires a ropy of the report made by ~ueh committee to be filed with the 
superintendent of han!\s. This section is mandatory and if the directors of the 
bank fail to com)Jly with it, thf'y not only violate the oath which they have 
tal,f'n, hut they alRo fail to comply with the positive provisions of the statute 
f'nacterl in the in:erec;t of Rafety of all the depositors and stockholders of the 
bank. In my jnd~·ment, the <lireetors who fail to pE>rform these duties would 
be inrlividually liable in r·asp of loss to any stocl{holder of the bank by reason 
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of their neglect. nither lmowingly or unknowingly, to comply with the pro
visions of this section. 

In addition to this, as the General Code casts upon you the duty of executing 
the laws of this state in relation to banks, it is your duty to see that these 
provisions of the statute are complied with, and upon a failure of the directors 
of any bank to obey your orders in this respect, then to institute proper pro· 
ceedings against the said bank or. against its offending directors to compel 
them to comply with the law. 

445. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BANKS AND BANKING-LIMITATION OF LOANS-SECURITIES 
ENUMERATED. 

A. loan made 1tpon the securities speci(iecl in section 9758, General Oode, 
is in1Jalicl. if by 1·eason of its being in excess o(l 20% of the capital stock anfl 
surplus of a bank, or for any other reason it is made contrary to section 9750, 
General Oode. 

CoLu~mus, OHIO, October 31, 1911. 

Hox. F. E. BAxTEn. Superintendent of Banks, Ooltt11tb1ts, Ohio. 

DEAR Sm:-1 am in receipt of your letter of October 11th, in which you 
a!'k as follows: 

"Please inform me as to whether or not in your opinion a loan 
which is in an amount in excess of 20% of the capital stock and surplus 
of a bank ::tnd is secured by obligations enumerated in paragraphs b, 
c and d of section 975S, is an excessive loan within the meaning of 
section 9750 of the General Code. It is clear to me that there is no 
limit placed by the Jaw upon an investment in the securities named, 
but it is not altogether clear that a loan secured by such securities 
is exempt from the 20% limit." 

Section 9754 of the General Code (I take it that this is the section to which 
you refer instead of 9750) is as follows: 

"A hank doing business as a commercial bank, shall not lend, 
including overdrafts, to any one person, firm or corporation, more than 
twenty per cent. of its paiol-in capital and surplus, unless such loan be 
secured by first mortgage upon improved farm property in a sum not 
to exceed sixty per cent. of its value. The total liabilities, including 
overdrafts, of a person, company, corporation, or firm to any bank, 
either as principal debtor or as security or indorser for others, for 
money horrowed, at no tir.1e shall exceed twenty per cent. of its paid-in 
capital stock and surplus. But the disr.ount of bills of exchange drawn 
against actually existing values, and the discount of commercial or 
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husinE>ss paper actually owned by the person, company, corporation 
or firm negotiating it, shall !lOt he considered as money borrowed." 

789 

It is clear to me that this section is purposely made as broad as possible 
so as to inrlude in its prohibition all loans, whether made to persons, firms 
or corporations, regartlless of thE> manner in which said loans are secured. 

Section n58 of the General Corte, as amended 102 0. L., 173, is as follows: 

"Section 9758. Subject. to the provisions of the preceding section 
commerr,ial bankR may invest their r.apital, surplus and deposits in, or 
loan them upon: 

" (A l Personal or collateral securities. 
"(B) Bonrts or other interE>st bearing obligations of the United 

States, or those for which the faith of the United States is pledged 
to provifle payment of the interest anrt principal, including bonds of 
the District of Columbia; also in honds or other interest bearing obliga· 
tions of any foreign government. 

"(C) Bonds of interest bearing obligations of this or any other 
state of the United States. 

" {D) The legally is<>uerl bonds or interest hearing obligations of 
any c:ty, village, county, township, school district or other district, 
or political subdivision of this or any other state or territory of the 
United States and of Canada." 
• * * * * * * '" .. * * * * " 
(I do not copy divisions (e) and (f) of this section as they have no 

reference to your inquiry). 
In my opinion, this section does not in any way affect the limitations 

prescribed by section !!754, and in rase any of the securities mentioned in 
section 9758. are offerer! as securities for a loan, that fact would not exempt 
the said loan from being classed as excessive under section 9754 if it exceeded 
in amount 20% of the paid-in capital and surplus of the bank making the loan. 

A447. 

Very truly yours, 
TDlOTHY S. HOGAN, 

Attorney General. 

BANKS AND BANKING-FOREIGN TRUST COMPANIES--POWER OF 
SUPERINTENDENT OF BANKS TO ISSUE CERTIFICATES. 

Under section !1715, General Corir. t11e superintendent of banks is empowered 
to issue certi{icotes t'J foreign trust companies when they have complied with 
all legal reqnirements, with particular attention to those of section 9778, Gen
eral Code. 

CoLl:)!BVH, Ouw, November 2, 1911. 

Ho:-<. F. E. DAXTEH, Nu]Jeril1tendent of Banks. Columbus, Ohio. 
DE.\H Sm:-I am in receipt. of yonr inquiry of July 21st, which is as follows: 

"It has bePn the practice of this department to issue certificates 
to fo1·eign trust companies authorizing them to accept and execute 
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trusts in this statP-, in accordance with section 9778 of the General 
Code. The question has arisen as to whether or not this department 
has authority to issue such certificates. and if such deposit with the 
state treasurer as provided in said section 9778 is ·not sufficient without 
any action of this department. It was held by my predecessor, Mr. 
Seymour, that the superintendent of banks being charged with the 
execution of the banking laws of the state made it his duty to issue 
such certificates. 

"Kindly render me an opinion on this question at your early con· 
venience, and oblige." 

Section 9778, General Code,- provides as follows: 

"No such corporation either foreign or domestic shall accept trusts 
which may be vested in, transferred or committed to ·it by an indi
vidual, or court, tmtil its paid-in capital is at least one hundred 
thousand dollars, and until such corporation has deposited with the 
treasurer of state in cash fifty thousanfl dollars if its capital is two 
hundred thousand doll'ars or less, ani! one hundred thousand dollars 
if its capital is more than two hundred thousand dollars, except that, 
the full amount of such cleposit by such corporation may be in bonds 
of the United States, or of this state. or any municipality or county 
therein, or in any other state, or in the first mortgage bonds of any 
railroad corporation that for five years last past paid dividends of at 
least three per eent. on its common stock" 

• 

Section 178. General Code, provides for the issuance by the secretary of 
state of a certificate to a foreign corporation, authorizing it to do business in 
this state. This section is as follows: 

"Before a foreign "orpora.tion for profit transacts business in this 
state, it shall procure from tlH• secretary .of state a certificate that it 
has ~omplied with the requirementR of law to authorize it to do business 
in this statP, and that tbe business of such corporation -to be trans
acted in this state, is such as may be lawfully "..a.rried on by a corpora
tion, organized under the laws of this state for such or similar busi
ness, of it more than one kincl of business, by two or more corpora
tions so incorporated for such kinds of business exclusively. No such 
foreip;n corpo_ration doing business in this state without such certificate 
shall maintain an action in this state upoJ;J. a contract made by it iri 
this ~tate until it h:ts procured such certificate. This section shall not 
apply to foreign banldng, insurance, building and loan, or bond invest
ment corporations." 

You will note that by said section, banldng corporafions are expressly 
exempted; therefore, as it is the policy of this state not to permit foreign 
corporations ~o transact business in this state nntil they obtain authority from 
the proper. source so to do, we must look elsewhere for this authority. 

Trust companies are elassed as banldng companies, under the General 
Code (see section 9702), and, therefore, foreign trust companies would also 
come under this cla.<;s. 

Section 9715, General Code, is as follows: 

"No such corporation shall transact business except such as is 
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inc-idental and necessarily preliminary to its organization, until it has 
hcen au tho! ized tly the superintendent of banks." 

7!11 

Clearly, under this section, no domestic trust company can transact business 
until it ha!> hePn anthorizerl so to do by the superintendent of banks. 

Se~tion 9778, ~hovP. qvoted, mala·s a definite requirement to be exacted from 
a foreign trust company beforP it c_an he authorized to do business in this 
statP; and as secti'Jn 711, General Code, which is as follows: 

"The s~;pP.rintendcnt of banks shall executP the laws in relation to 
hanldng comp•mies, savings hanks, savings societies, societies for 
savin~s. savings and loan as'>ociations, savings and trust companies, 
Eafr> deposit companies anrl trust eompanies and every other corpora
tion or association having the power to receive, and receiving money 
on dP.posit, chartered nr incorporated under the laws of this state. 
Xothing in this chapter contained shall apply to building and loan 
associations." 

•lP.finitf'ly states your duties to exP.cu te the laws of the state relating to the 
companies namcrl therein it ~eems to me thai, taking all the a!Jove quoted 
sections togethe~·. you. as superintendent of hanks, should issue these certificates 
·.vhen the requirements of the statutes have been met. 

4G~. 

Very truly yours, 
Tnro'i'IIY S. HoaAx, 

Attorney General. 

BANKS AND BANKING-POWER OF SAVINGS BANKS '1'0 INVEST IN 
:ITOR'I'GAGE OH GOLLA'rERAL TRUST BONDS OF NON-DIVIDEND 
PAYING C0.:\1PAN!BS--RgVERSAL OF FOR:'.'!ER OPINION. 

Unllcr sn/Jclvisiml of seution :17C5, General Culle, a savings /lank may invest 
in llonrls and note.~ of r:urpnrations rcganlless of their rliviclenrl paying qualities 
1chrn such action is mtlhorizerl /Jy a majority vote of the entire membership 
of the /Joard c,r by an at/irmati.,;e 110te of the e.recutive eommittee of Sllt'h savings 
bank. 

COI.l'~IBl'S, Onw, November 13, 1911. 

ITox. F. E. B.\XTEI: . .'!uperintenrlent of Banl>s, Columbus, Ohio. 
D~-:.\n Sut:-Ou .lnly 25th, 1911, you marle the following request for an 

opinion: 

"Please rt'!nder to me an opinion as to whether or not mortgage 
bonrls or collateral trust bon(ts of any reg-ularly incorporated company 
which has not paid dividf'nds upon its r·a)Jital stock, are legal invest· 
mentr. for a savings bank?" 

On September 12th, 1911, I answered your requPst and said therein: 

"Thf'rPfore, it seems clea1· that nncler thP provisions of subdivision 
"a" of aection !17!;5 and its direct rrfr'rencP. to sf'ction 9758 mortgage 
bond~ or collatf'ral trust hoods of any reg-ularly inrorporated company 
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which has not paid dividends upon its capital stock, for at least four 
years, at the rate of at least 4% of its capital stock, are not legal invest
ments for a snvings bank." 

Some time ago the la.w firm of Sirs Blandin, Rice and Ginn, of Cleveland, 
asked me to reconsider the former opinion upon the ground that I h&d read 
something into the statute that was not there, and that, therefore, the con
clusion to which I had come iri that opinion was wrong. On account of the 
views entertained by Sirs Blandin, Rice and Ginn, and their high standing as 
attorneys, both in respect to distinguished ability and high integrity, I have 
most carefully reconsidered the former opinion, copy of which I attach hereto 
for your convenience. 

It may not be out of place to say that, although we are constantly over
whelmed with work, no opinion leaves the department unless after the most 
careful consiueration and in case of doubt the entire office force is generally 
consulted. However, we are not inerrant. The most careful tribunals have 
sometimes to reverse themselves. Notwithstanding that our department has 
given out almost seven hundred opinions Rince January 9th, this is the ·first 
i.nstance in which I find it necessary to reverse a former opinion, but I feel 
hound in duty so to do. 

I have trespassed thns long in this opinion upon your valuable time in order 
to explain that it is with regret that the slightest error should creep into any 
opinion issuect by this department. 

Reverting now to the question, subdivision (e) of section 9756 is as follows: 

"Mortgage l1ontls or collateral trnst bonds of any regularly in
corporated company, which has paid, for at least fonr years, dividends 
at the rate of at least four per cent. on their capital stock. Such loan 
shall not exceed eight per cent. of the market or actual value of such 
bonds, the purchase of which first has been authorized by the directors. 
All such seeurities having a fixed maturity shall be charged and entered 
upon the books of the bank at their cost to the bank, or at par, when a 
premium is paid, and the superintendent of banks shall have the power 
to require any security to be charged down to such sum as in his 
juctgrnent represents its value. The superintendent of banks may order 
that any such securities which he deems undesirable be sold within six 
months." 

The first paragraph of section 9765-a is as follows: 

"A savings bank may invest the residue of its funds in, or loan 
money on, discount, buy, sell or assign promissory notes, drafts, bills 
of exchange and other evidences of debt and also invest its capital, 
surplus and deposits in, and buy and sell the following: (being sub
division "a" of section 9765) ." 

"The securities m')ntioned in section ninety-seven hundred and 
fifty-eight, subject to the limitations a~d restrictions therein contained, 
except that savings banks may loan not more than seventy-five per 
cent. of the amount of the paid-in capital, surplus and deposits on 
notes secured by mortgage on real estate. * * *" 

It will he seen that up to this point, under subdivision (a) of section 9765, 
a savings bank may invest in mortgage bonds or collateral trust bonds of any 
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regularly incorporated company upon exactly the same terms as commercial 
hanks. This would reqnire as to mortgage honrh; or collateral t1ust bonds 
that they shall have paid for at lea.-;t four years' dividends at the rate of at 
least four per cent. on their capital stock. Such loans further shall not exceed 
eighty per cl!nt. of the market or actual value of such bonds; and further the 
purchase of same shall have been authorized by the directors. This authority 
could be conferred by a majority of a quorum of a board of directors, and should 
a savings hank desire to proceed under subdivision (e) of section 9758, it would, 
of course, be governed by the limitations and restrictions of subdivision (e). 

However, I believe this does not exhaust their power so far as bonds and 
promissory notes of the corporation are concerned. Corporations may proceed 
under subdivision (b) of section 9765 wholly independent of any provisions 
in section 9758. Subdivision (b) of said section 9765 is as follows: 

"Stocks, ¥~hich have paid divirlends for five consecutive years next 
prior to the investment, bonds and promissory notes of corporations, 
when this is authori~ed ·by an affinnath:e vote of a majority of the boarcl 
of directors or b1f the executive committee of such savings bank. 
* ~ *" 

To invest in bonds anrl promissory notes of corporations under this sub
division, it will be noticed, re'Juires an affirmative vote not of a majority of a 
quorum of the directors,· but of a majority of the board of directors, or an 
affirmative vote of the executive committee. of such savings bank. The authority 
behind bonus and p1·omissory notes of corporations mentioned in subdivision 
(b) of section 97G5 is not identical with the authority required to authorize a 
loan based on mortgage bonds or collateral trust bonds of subdivision (e) of 
section 9758. 

I am, therefore, of the opinion that. bonds without any further limitation 
or restrktions, provirled they be of corporations, are legal investments for 
savings banks, provided they hP. purchased agreeably to subdivision (h) of 

-section 9765, and in order that they be legal subjects of purchase, it is not 
necessary that they be the bonds. of regularly incorporated companies which 
have paid dividenl1s upon their capital stock. 

I regret to come to this conclusion because I can hardly understand the 
legislative intent for requiring dividend paying qualities in one case and not 
in the other wi1en the differences in the two provisions as to authorizing the 
purchase are practically immaterial. However, in interpreting a statute we 
must gather its meaning anrl not be governed too mnch by what is sometimes 
called "its spirit." This is well illustrated by what .Judge Hitchcock says in 
the case of State ex rei. vs. Cincinnnati et al, 1 !l Ohio Reports, 197: 

""We n:ay all agree as to the reading of the constitution, and gen
erally as to its meaning, but when we come to talk of its spirit, it is a 
different matter. Then~ is great dangPr that we shall conclude the 
spirit to be in accordance with our preconceived opinion or feelings of 
what it ought to be." 

TherPfore, permit me to concludE' by advising that you be governed by this 
opinion henceforth upon the question at hanrl in lieu of the Ot>inion of 
September 12, 1911. Very truly yours, 

TIMOTHY S. HOGAN, 

.Attorney General. 
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478. 

BANKS AND BANKING-TRUST CD:\IPANIES-STATUTORY REQUIRE· 
:\1ENTS-CERTIFICATION OF BONDS, ETC. 

A fr!lst company is prohibited from certifying to any bond. note. or otlwr 
obligation to e7'idence debt. received by any tntsf, deed or mortgage t£pon, or 
accept any trust concerning property located tcholly or in part within this state o 

until it has corttplied with ihe requirements of sections 9778 ancl 9779, General 
Code. 

CoLU.1lllUS, Ouw, November 21, 1911. 

Ho~. F. K BAxTEJ:. SupeTintenrlent of Ba111<"s, Oolnmbus, Ohio. 
DEAlt Sm:-Replying to your communication of November 6, 1911, wherein 

you state: 

"Please render me an opinion. as to whether a trust company 
accepting a trusteeship under a mortgage and certifies to the bonds as 
being the correct bonds covered by the trust mortgage, sh'all be · 
required to deposit cash or bonds with the treasurer of state as required 
by sections 9778-79-80. 

"This inquiry is made by a newly organized trust company which 
claims that there is no respons(bi!ity attached to the certificate of the 
said bonds." 

Section 9778, 9779 and !)780 of the General Code provides as follows: 

"Section 9778. Jll'o such corporation either foreign or domestic 
shall accept ti:usts which may he vested in, transferred or transmitted 
to it by an individual, or court, until its paid-in capital is at least 
one hundred thousand dollars, ancl until such corporation has deposited 
with the treasurer of state in cash fifty thousand dollars if its capital 

.Js two hundred thousand dollars or less, and one hundred thousand · 
dollars if its capital is more than two hundred thousand dollars, except 
that, t!JC full amount of such deposit by such corporation may be in 
bonds of the Uuited StateR, or of this state, or any municipality ot 
county theroin, or iu any other state, or in the first mortgage bonds of 
any railroad corporation that for five years last past paid dividends 
of at least three per cen.t on its common stock. 

"Section 9779. The treasurer of state shall hold such fund or 
securities deposited wiih him as security for the faithful performance 
of the trusts assumed by S!!Ch corporation, but so long as its continues 
solvent he shall permit it to rollect the interest on its securities so 
deposited. From Lime to time said treasurer shall permit withdrawals 
of such securities or cash, or part thereof, on the deposit with him 
of cash, or other securities of the ldnd heretofore named, so as to 
maintain the value of such deposits as herein provided." 

"SeP-tion 978(!. No such corporation, foreign or domestic, author
ized to accept aud execute trustR, either directly or indirectly through 
any offirer, agent or employe thereof, shall f'ertify to any bond, note 
or other obligation to evidence debt, secured by any trust, deed or 
mortgage upon, or accept any trust concerning, property located wholly 
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or in part in this state without comply with the provisions of this and 
thP two preceding sections. .\ny trust, deed or mortgage given or 
takc>n in Yiolatiou of the provisions thereof shall be null and void." 

705 

The provi!';ions of sef!tion !l780 seem to be plain and comprehensive and, in 
my opinion, a trust company authori7.ed to accept and execute trusts, is pro· 
hibited from certifying to any bond. note or other obligation to evidence debt, 
securer! by any trust. de~rl or· murtgaoe upo11. or accept any trust concerning, 
property located u:holly ur in part in this state until it has complied tcith the 
prorisions of sections !n/·8 and !J"ii!l. abo1·e quuterl. 

481. 

Very truly yours, 
THlOTIIY S. HOGAN, 

Attorney General. 

DANKS AND BANKING--SUPERINTENDENT OF BANKS-POWERS OF 
DEPUTY SUPERINTl'JNDENT OF BANKS. 

l'ipecial rlqmty superintendent of banks appointecl uncler section 742·2, 
General Corle, to act as agent to assist the supcrintenrlcnt in the duty of liquicla· 
tion and rlistribution shonlcl not be employed as attorney tor the sztperintendent, 
within tile scope of his official duties. 

Matters requirin!l tlze services of an attorney shoulrl uncler section 333, 
General Code. be referred to the attonu~y uencral. who may then authorize the 
special deputy so to act. 

CoLI'~IIWS, Onto, December 2, l!lll. 

Hox. F. K B.\xn:n, ~upr.riutcndent of Bnnl.·s. Columbus, Ohio. 

DE\I: Szn:-I have your favor of October 31st, l!lll, which is as follows: 

"Sed ion 742·:! o!' the General Code provides as follows: 

•· 'The superinf.endent of hanlu; may under his hand and 
official <;eal appoint one or more special d«:>puty superintendents 
of banl;s as agent or agents to assist him in the duty of 
l:quirlation anrl rlistribution.' 

"Please advise me af< to whether 01· not, in your opinion, such 
duly appointed special deputy C'an also act as attorney for the depart· 
mE>nt in ~urh snits as may be brought for the purpose of protecting 
and preserving the assets of the bank in process of liquidation in 
his hands." 

There is no provision of the General Code which would inhibit the person 
appointee! by you as agPnt to assist in the dntic>s of liquidation and distribution, 
as proviclecl in section 742·2 of the Code•, from also acting as attorney for you 
in any matters connected with the liqniclation of the bank, on account of his 
acting as such agent, but I fail to find any provision of the General Code which 
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directly authorizes you to employ an attorney, although the first sentence of 
section 742-4, which is as follows, seems to i.mply that you have such authority: 

"Section 742-4. The expenses incurred by the superintendent of 
banhs in the liquidation of any bank in acr.ordance with the provisions 
of this act, shall include the expens<-s of deputy or assistants, clerks 
and examiners employed in such liquidation, together with reason
able attorney fees for counsel employed by said superintendent of 
banks in the course of su~h liquidation." 

I wish, however. to cail your attention to the following sections of the 
General Code, namely; 732, 333 and 336: 

"Section 732. All suits or proceedings brought by the superin
tendent of banks under authority of law, or to collect any penalty or 
forfeiture, shall be brought in the name of the state upon his relation, 
and shall be conducted under the direction and su~rvision of the 
attorney general. 

"Section 333. The attorney general shall be the chief law officer 
for the state and all its departments. No state officer, board, or the 
head of a department or institution of the state shall employ, or be 
represented by, other counsel or attorneys-at-law. The attorney general 
shall appear for the state in the trial and argument of all civil and 
criminal causes in the supreme court in which the state may be directly 
or indirectly interested. When required by the governor or the general 
assembly, he shall appear for the state in any court or tribunal in a 
cause in which the state is a party, or in which the state is directly 
interested. Upon the written request of the governor, he shall prosecute 
any person indicted for a crime. 

"Section 336. H, in his opinion, the interest of the state require 
it, the attorney general may appoint special counsel to represent the 
state in civil actions, criminal prosecutions or other proceedings in 
whicr.. the stat~ is a party or directly interested. Such special counsel 
shall be paid for their services from funds appropriated by the general 
assembly for that purpose." 

In the absence of expressed authority, section 333 of the General Code 
would control. I •.vonld, therefore, suggest that in cases where it is necessary 
for you to have the services of an attorney in the liquidation of banks, or 
otherwise, yon so report to me, giving me the name of the specially appointed 
agent or de)luty whom you wish to act as deputy, so I can authorize him to 
act. His fees, of course, would be paid as provided by section 742-4 of the 
General Code. 

Very truly yours, 
TDIOTHY 8. HOGAN, 

Attorney General. 
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498. 

BANKS AND BAN'KING-·INSOLVENT BANK-CREDITORS OF-INTEREST 
ON ACCOUNTS. 

Creditors of a bani< in process of liquidation by the state superintendent 
of bartks, at"c entitled to legal interest on book arcounts from the date of 
suspension of payment. 

The act of rwing into liquirlatiou dispenses with the necessity of any aemancl 
on the zmrt of the creditors. 

Cm.P)flll'S, Onw, December 21, 1911. 

Hox. F. E. 13.\XTEn, Superintrnrlent of Banks, Columbus, Ohio. 
DJ,,\R Sm:-I am in receipt of your letter of December 13th, in which you 

ask whether the creditors of a bank, which is in proeess of liquidation by your 
department, are entitled to interest on their cla.ims at the rate of six per cent. 
per annum. 

I think the following quotation from the opinion of Mr. Justice Matthews, 
in the case of Hiehmond et al vs. Irons et al, 121 U. S. 27, will answer your 
quPstion: 

"In thl· case of book accounts in favor of depositors, which was 
the nature of the claims in this case, interest would begin to accrue 
as against the bani' from the date of its suspension. The act of going 
into liquidation dispen<>es with the necessity of any demand on the 
part of the creditors. o:- * *" 

The point being decided in this case, in which the above quoted language 
was used by the court, was as to the stockholders' liability for interest, but 
the quotation expresses the view I take f)f this matter. 

I note that you are very anxious to have this opinion at as early a date as 
possible, and I shoulil have answered your request immediately, but when it 
was received I was so busily engaged in the preparation of the case involving 
the constitutionality of thP. ac.t creating the state liability board of awards 
that it was simply impossible for me to consider any requests for opinions 
until now. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the Superintendent of Insurance) 
A-219. 

FIRE INSl1 RANCE CORPORATIONS ORGANIZED PRIOR TO CONSTITU
TION-POWER TO ADOPT EXISTING STATUTES-POWER TO AMEND 
ARTICLES OF INCORPORATION-OHIO FARl\'lERS INSURANCE 
COMPANY. 

Section 8732, General Code. fllVtllg co1·porations created before the adoption 
of the tJresent constitution. the right to adopt th•e prot>isions of existing statutes 
under this title, e.J;tends snch right to the adoption of those p1·ovisions only 
which are not inconsistent with the original charter of the corporation making 
the arloption. The?·efore, the Ohio Farmers Insurance Company, chartered fo?' 
the pur]lose of insuring faTms against loss by {iTe by adopting section 9510, 
General Corle, cannot ar:quire the potcer to conduct a nwrine insurance. The 
arloption of section 9556<~ howeve1·, which confeTs upon all {ire insuTance com
panies the right to insuTe against lightning. explosions, gas, dynamite, gun
powder, etc., extends such Tights to afoTesaid coTporation. 

Sttch co·rpcTation may ar'}uire the ?'ight to engage in nwrine insumnce 
only by amcndin!J its article.- of inrorporation, ttndeT section 8719, General 
Code. 

Counmus, Onw, April 12, 1911. 

Hox. CHARLES C. LE~rERT, Superintendent of Insurance, Columbu.s, Ohio. 

DEAR Sm:--I have your letter of March 31st, '1911, requesting my opm10n 
as to the power of the Ohio Farmers Insurance Company, under the provisions 
of its charter, and under the provi:;ions of section 9510 of the General Code 
adopted by it; and also your letter from Mr. Elliott, containing the following 
statement of facts, upon which your request is based: 

"The Ohio Farme!'S Insurance Company of Leroy, Ohio, was in
corporated and commenced business• in 1848 under a special act of the 
general assem!Jly of Ohio passed February _8, 1848, authorizing it to 
insure farmers' property against loss by fire, etc. At the annual 
meeting of the members of the company in January, 1911, a resolution 
was passed adopting sections 9510, 9511 and 9556 of the G~neral Code 
of Ohio. 

•·on the company applying for admi,;sion to do business in the 
state of New York the question was raised as to whether or not, by the 
adoption of section 9510 the company is not now authorized to do 
o~ean marine insurance as well as fire. 

"The company has never done any business other than that of 
insuring against fire, etc., and has never claimed or sought the right 
to do any other class of business, and section 9510 was adopted only 
with a view that the company's charter would be amended by the 
adoption of this section only so far as to remove the charter restriction 
to insurance of farm property and permit it to insure all kinds of 
property against loss or damage by fire." 

From this letter it will appear that this· company was originally chartered 
in 1848, and consequently prior to the adoption of the present constitution, and 
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that it was chanered for the purpose of insuring farm propf>rty against loss 
by fire; th:lt it has never done any hnsiness other than that of insuring against 
fire, and has never· claimed or sou~ht the right to do any other class of business, 
and that the only additional power sought by it by the adoption of section 9310 
was the right to inl"ure all kincts of property against loss by fire instead of 
heing restricTed to writing insurance 11pon farm property only. 

The first subdivision of section 9fil0 of the General Code (which is the 
only sul>division ne~essary to consider in answering your inquiry) is as follows: 

· "A company may he organized or admitted uncter this chapter to-
"1. Insure houses, lmilctings and all other kinds of property in 

anrl out of the state against loss or· rlamage by fire, lightning and 
torna,loes, anol make all kinds of insurance on goods, merchandise 
anti other propertr in the ro,rrse of transportation, on land, water, or 
on a vessel, IJoat or whatever it may be." 

SePtion \l5fili of the General Corle is as follows: 

"All companies organized tor the puf[Jose of insuring against loss 
or dama~e IJy fire, may insur·e ag:Jinst loss or damage by lightning, 
explosion from gas, dynamite, gunpowder, and other like explosions 
and tornadoes." 

Section 8732 of the General Code expressly provides that a corporation 
created prior to the adotJtion of the present constitution, and now actually 
doing husimess, may accept any of the provisions of title 9, governing private 
rorporations, and is as follows: 

"A Porporation created before the adoption of the present constitu
tion, and now actually doing business, may accept any of the pro· 
vision of this title. When a certified copy of such acceptance is filed 
with the sPc:retary of state, so much of its charter as is inconsistent 
with tllP provisions of this title is hereby repealed." 

My opinion is that said section exprel'ses its purpose plainly, and that it 
was passed for the purpose of giving; corporations which were in existence 
prior to the passage of the general corporation act the right to adopt any of 
the provisions of the title applicable to it and to continue doing business as if 
incorporated under the new aet, but that in no sense could it be considered as 
giving any corporation the power or authority, simply by adopting some pro· 
1·ision of the title to obtain powers or rights inconsistent with the powers 
gran te•l !Jy its original charter. 

ThereforE", it f'eems to me that the Ohio Farmers Insurance Company by 
adopting E<'Ption 9Gl0 ::;imply adopted so much of said section as was applicable 
to it, and was not inconsistent with its original charter, and therefore that in 
its adoption of sai'l section, it simply acquired the power, "to insure houses, 
building<; and all other kinds of property in and out of the state against loss 
or damage IJy fire, lightning and tornadoes," as this is entirely' consistent with 
its original charter :mct is perfectly proper. 

And it iH further my opinion that it eannot by adopting said section, even 
though it sought to do so, aequire the power to insure merchandise and other 
pr·orwrty in thP POUrf'e of transportation on land or water, in other words, 
marin~> insuranr e, as this would lle inPonsistent with its original charter. If 
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it sought to obtain this power the statutes provide how the same may be 
obtained, which would be by amendment of its articles of incorporation. See 
section 8719, General Code: 

"A corporation organized under the general corporation laws of the 
Rtate, may amend its articles of incorporation as follows: 

"1. So as to change its corpor_ate name-but not to one alre'ady 
appropriated; nr to one likely to mislead the public. 

":l. So as to change the place where it is to be located, or its prin
cipal business transacted. 

"il. So as to modify, enlarge or diminish the objects or purposes 
for which it was formed. 

"4. So as to add to them anything qmitted from, or which law
fully might have !Jeen provitled for originally, in such articles. But 
the capital stock of a corporation shall not be increased or diminished, 
by such amendment, nor the purpose of its original organization sub
stantially changed." 

Now, it cannot possibly be held that the legislature intended to give a 
eorporation organized prior to the adoption of the present constitution the 
power to change the purpose for which it was organized by simply adopting 
some provision of the corpol"ation act, while corporations organized subsequently 
were reqPired to proceed in a manner designated by statute. 

Section 9556 of the General Code, which is as follows: 

''All corporationR organized for the purpose of insuring ag-ainst 
loss or damage by fire, may insure against loss or damage by lightning, 
explosions from gas, dynmnite, gunpowder, and other like. explosions 
and tornadoes." 

in my judgment mal,!'s it conclusive that all the Ohio Farmers Insurance Com
pany adopted when it adopted section 9510 was the first part of the first sub
division of said section, to wit: "insure houses, buildings and all other kinds 
of property in and out of the state against loss or. damage by fire, lightning 
and tornadoes;' and that said section 9556 definitely restricts companies 
organized for the purpose of insuring against loss or damage by fire to such 
1mrposes as therein expressed, and that to obtain the power "to make all kinds 
of insurance on goods, merchandise and other property in the r:ourse of transporta
tion, on land, water, or on a vessel, boat or wherever it may be," if such power 
could be given to a company organized for the purpose of insuring against 
loss by fire (which I consider extremely doubtful) would require, at least, that 
the charter or articles of incorporation of said company be amended as pro
vided by law. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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249. 

INSURANCE ASSOCIATIONS, FIRE-ASSESS:\lENTS ON DEPOSIT-EF
FECT OF LAW NOT RETROACTIVF..--BUCKEYE FIRE INSURANCE 
ASSOCIATION ANT> CEN'TRAI.. FIRE INSURANCE ASSOCIATION. 

Fire insurance associations organized under original section 9593, General 
('ode, had the right to receive deposits in advance and rnake assessments upon 
such deposits. The amendment to section 9593, 101 0. L. 294, does not permit 
this right tu assor-iations organizing thereunder. The effect of the amendment 
is not retroactive lwu;evu. and therefore does not take away such right from 
associations formed ~'IUler the original section. 

Cou;:lmrs, Orno, :\lay 11, 1911. 

Hox. E. H. :\TOORE, Superintendent of Insnrance, Columbus. Ohio. 
DEAK Sill :-0n Jan nary 28th, 1911, your predecessor, Hon. Charles C. 

J...emert, sent to this oflice the foliowing communication: 

"I am •mclosing herewith copies of reports of examination of the 
Buckeye Fire Insurance Association and the Central Fire Insurance 
Association of Cincinnati. 

"These associations were organized under section 9593 of the Gen
eral Code. Will you please advise me in view of the amendment to 
section 9593 of G. C. as approved :\fay 17th, 1910, whether these associa
tions are permitted to receive deposits in advance and make assess
ments on and pay them from snch deposits." 

* * * * * * * * * 

In response to this inquiry one of my office force at that time, advised the 
superintendent of insurance verhally that under section 9593 of the General 
Code, the Buckeye Fire Insurance Association of Cincinnati, and other like 
associations, were not authori;r.ed nor permitted to receive deposits in advance 
and make assessments and pay them from the said deposits. 

Accorf!ingly, U!)On this advice, the superintendent of insurance refused to 
i->sue a license to the Buckeye Fire Insurance Association. No formal written 
opinion has been handef! down in reply to this letter, and the matter has again 
been called to my attention. I have now given it careful consideration and I 
am of the opinion that the former advice given to the E>uperintendent of 
insurance was wrong and inadvertently given upon the assumption that these 
associations were fonr,etl under section 95!"!3, G. C., as it now stands, as amended 
in 101 0. I.. .. page 294. 

These companies were not organized under 959::! as it now stands, but they 
were organi:>:ed under ~aid seC'tion as it stood prior to the amendment. (See 
sec. 3686, R. S.) 

The right to receive deposits in advance and make assessments as they 
have been doing under said section 3686, R. S., was questioned in the case State of 
Ohio vs. the Ohio Fire lnsnranC'P Association. That case was decided in favor 
of the said company by the circuit court of Hamilton county, and afterwards 
confirmed without report by the suprPmP. court, the circuit court holding that 
the collection by the dPfentlant corporation from its members of certain sums 
of money in advance of any lo~<g it might sustain and assessments made 
therefor, whether done direetly by the company or through a trustee, is 
authorized by section 3686. 

51-A. G. 
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Therefore, the court having rlecided that such companies have this right, 
nnder section 36Sf. m;tder whkh they were organized, the only question to be 
determined is wheth8r the amendment of May 18, 1910 (101 0. L. 294) abrogates 
this right. This act amending section 9593, G. C. (section 3686, R. S.), is as 
follows: 

"Any number of persons of lawful age, not less th'an ten in number, 
residents of this state, or an adjoining state and owning insurable 
property in this state may flssociate themselves together for the pur· 
pose of insuring eac-h other against loss by fire, and lightning, cyclones, 
tornadoes, or wind storms, hail storms an(! explosions from gas, on 
property in this state, and also assess upon and collect from each other 
such snms of money, from time to time, as are necessary to pay losses 
which occur hy fire and lightning, cyclones, tornadoes, wind storms, 
hail storms and explosions from gas to any members of s;JCh associa· 
tion. 

"The assessment and collection of such sums of money shallo be 
regulated by the constitution and by-laws of the association, which shall 
requiro such assessments to be made directly and specifically upon 
the members and to be paid directly and specifically by them and not 
out of rtny fund deposited with the association or other trustee in 
anticipation of assessments or in any other manner except that any 
surh association may borrow money for the payment of losses and 
expenses, such loans not to be made for a longer period than the 
collection of their next assessment; and such association may also 
accumulate a surplus from its assessment not exceeding $2 for each 
$1,000 of insurance in force, such surplus to be used in paying losses and 
expenses that may occur and if invested to be under the provisions 
of sections ninety-five hundred and eighteen and ninety-five hundred 
and nineteen of the General Code. 

"Sueh associations may also insure farm buildings, detached dwell· 
ings, school houses, ehurches, township buildings, grange buildings, farm 
implements, farm products, live stock, household goods, furniture and 
other property not classfld as extra hazardous and such property may 
be located within or without the limits of any municipality; provided 
that an association who;;c membership is restricted to persons engaged 
in any particular trade or occupation and its insurance confined to 
any particular kind or description of property may insure property 
classed as extra hazardous and located in any county or counties in 
this state." 

It seems to me to be beyond question that this act as it now stands simply 
applies to eowpanies organized under it subsequent to May 18, 1910. Nowhere 
in it. do I find any inhibition by rlirect tflrms or by implication against com
panies organized under the section as it stood prior to the amendment from 
doing bnsiness :1s the court held they were authorized to do under said section. 
Therefore, it is my opinion that in the absence of such expressed or implied 
inhibition and in the absence of any attempt, expressed or implied, to make 
this amendment retroactive so as to reach companies organized under the 
section as it stood prior to the amendment, that it does not affect said com
panies and only applies to companies organized after May 18, 1910. 

I, therefore, recommend that license issue to the Buckeye Fire Insurance 
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Association ancl tl:e Central Fire Insurance Association of Cincinnati if this 
be thP only re:1son thnt would prevent your department from issuing such 
licf>nse. 

B 2i7. 

Very truly yours, 
TD!OTJIY 8. HOGAX, 

Attorney General. 

JNSlJRANCE Co:\TP~\NIES-TRADING STA:\IP AND REDEMPTION BUSI
NESS-INDE:\INITY CONTRACT-'fHE CONSU:\I:ERS REDE:\IPTION 
CO:\TPANY. 

Tl1c Consumers Uetl~mption Company contemplated conducting a general 
tmrlin{l s~amp wul rcclllrtion busin~ss under a methocl tcherein the so-called 

.otarnps or !'O!t]Jons co•tl!l NJt be redeem eel until the lleath of the collector after 
the ha!)]Jening t·f •rhich contingency thc.amount collected teas to be paid to the 
ferson !lesi{ltwterl in the colllract /,etween the company ana the collector. 

Hclrl. that the agreement constituted an inllemnity contract ana that the 
liltsiness 11·as essc•1tially an insurance business antl therefore. subject to the 
tenns uf section GG5, Gcne,·al f!ocle, requiring compliance with the statutes. 

CoLc).mt:s, OHIO, June 15, 1911. 

Ho:;. E. H. Mooru:, Su perintenaent of Insurance, Columbus, Ohio. 

Dt:AH Sm:--On April 28th, 1911, your predecessor, Hon. Chas. C. Lemert, 
sent me a letter from Mr. Almer Thorp, .Jr., of Cincinnati, Ohio, together with 
a synopsis of business proposed to be enterecl into in Cincinnati, Ohio, by the 
Consumers RerlPmptio!l Company, and requesting my opinion as to whether the 
manner of transar:ting business by said company, as disclosed by the said 
synopsis, violates the insurance laws of this state. Mr. Tho•·p in his letter 
statE'S that he wishes to know whether or not the business proposed would be 
an inu::;rancc husinesc; under the purview of the laws of the state of Ohio. I 
herewith copy the portions of the synopsis of business proposed to be entered 
into by said company, which must necessarily be considered in answering the 
questions asked: 

"The purpose of thi~ company briefly is to do a general trading 
stamp and rertemption huRinrss. upon approximately the same lines as 
those employed by other companies now in operation. There are certain 
details, howevPr, which will vary from the plans •generally in use by 
other and competing concerns. 

"The company propO'>t!s to sell to the public at large certain agree
nwnts or contrarts in printed form which !ihall entitle the owner or 
holder thereof to the tJrivilege of collecting the coupons or stamps of 
this company frow dealers or merchants handling the same. This 
t'ontract and its form will bf> more definitely described hereafter. 

"The company will dcpcn•l for its profits not upon money obtained 
from the sale of these contracts but upon commissions or percentages 
JJaid the company by the merchant who is handling and dispensing the 
company's stamr1s or t'oupons. We wish to emphasize this point as it 
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may !lave a decided bParing- upon the status of. the company under 
the Ohio laws. The .,;ole reason for placing a sel-ling price U]X>n the 
contracts distributed to the general public, is to give them an added 
intrinsic value and to oi.Jviate the risk of having the public toss them 
aside as something unworthy of notice, which probably would be the 
result attending a general and promiscuous distribution of the con
tracts from door to door at no cost to the public. 

"The contract to be so disposed of will be printed with blank stubs 
attached, similar in form to an ordinary bond with interest coupons. 
The blank stubs upon these contracts are to be filled in by this com
pany as hereinafter described. 

"'l'hose of the genera.! public owning contracts of this company 
thereby acquire a right to secure from the merchants of whom they 
purchase certain coupons or stamps to the amount of the face value 
of their purchase, which stamps or coupons the merchant has previously 
procured from this company for the purposes of advertising. The mer
chants holding such stamps or cou)Jons agree to pay to this company 
a certain per cent. upon the face value of all coupons or stamps de
livered by him to the purchaser holding contracts of this company. 

"Let us suppose that the contracts of the company are in the hands 
of consumers among the general publie and the stamps or coupons in 
the stores of dealers. Let us now follow the process through. Let 
us understand at this point that no one but a holder and owner of one 
of the contracts of this company has a right to collect the coupons or 
stamps from the dealer and to present them to this company for 
redemption. 'rhe following is a synopsis of the contract to be sold to 
consumers: 

"'This eompany in consirleration of the promises, etc., agrees that 
it will redeem the stamps or co~pons of this company which the 
holder of this contract.. whose name appears herein, h:i.s collected, in 
the following manner and under the following circumstances: 

" 'That if, at the end of each month from the date oJI the contract 
the holder hereof or his agent shall present at the office of the company this 
contract together with the stamps or coupons collected by him during 
that mor._th from dealers or merchants handling said stamps or coupons, 
this company will cause to be noted upon the appropriate stub of this 
contract the amount of the face value of said stamvs or coupons 
collectetl by the holder hereof during that month, and upon the death 
of the owner of this contracl, whose name appears herein, this com
pany will pay to the person or persons designated by the owner and 
holder hereof such a sum of money as shall be represented by the 
amount of stamps or coupons collected during the twelve months 
immediately preceding his death, which amount shall have been n_oted 
by this c-ompany upon the appropriated stub of this contract.' 

"Now let us watch the operation of a concrete case: 
"Mr. A. is the purchaser of one of the company's contracts which 

gives him the rights hereinbefore enumerated. Mr. A. purchases his 
contract. let us say, upon June 1st, 1911, which date appears thereon. 
During the first month after he has purchased the same he procures 
from dealers, butchers, grocers, etc., the stamps or coupons of this 
company with his purchases. Suppose the face value of these stamps 
collected should aggregate an amount of $25.00 during the first month. 
On .July 1st, :Mr. A. brings his contract and the stamps of face value 
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of $2fi.OO to tho:> office of the company, surrenders his stamps or coupons 
and has noteu upon the stub of the contract for the month of June, 
the fact that he has collected $23.00 of stamps during that month. 
Suppose that he collects the same amount during each succeeding 
month up to October 1st, 1912, whereupon ~lr. A. dies. The company 
will immediate!~· pay to the person or persons named by him in his 
contract the amount of $300.1Hl, which sum is the value of the stamps 
or conpons collected by ~1r. A. for the twelve months immediately 
preceding his dPatb. 

"The contract mentioned above is not assignable nor will this 
company loan money npon the same or redeem stamps or coupons of 
the company in any other manner or under any other circumstances 
than herein stated."' 

Section 665 of the General Code is as follows: 

"No company, COJ"!IOration, or association, whether organized in 
this state or elsewhere, shall engage either directly or indirectly in this 
state in the business of insurance, or enter into any contracts sub
stantially amountiug to insurance or in any manner aid therein, or 
engage in .the businf>ss of guaranteeing against liability, loss or damage, 
unlf>ss it is expressly authorized by the Jaws of this state, and the 
laws regulating it and applicable therein have been complied with." 
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Therefore, the sole question to be decided is whether the proposeu manner 
of transacting business hy this company, as disclosed by the foregoing synopsis, 
is insurance, or whether the contract set forth substantially amounts to 
insurance. My opinion is that it does, and, therefore, that this manner of 
transacting business would come undPr the provisions of section 665 of the 
General Code and would be unauthorized unless said company were licensed 
under, and complied with, the laws of Ohio relating to life insurance. 

Mr. May, iu his work on Insurance, at the very beginning, defines the terin 
(section 1, chapter 1, l\Iay on Insurance) as follows: 

"Insurance is a contract whereby one, for a consideration, under
takes to compensate another if he shall suff€'r Joss." 

.Judge Crew of the supreme court says, in delivering the opmwn of the 
~ourt in the case of State ex rei. YS. Lay!in, Secretary of State, 73 0. S., at 
page !:16: 

"While we have in Ohio no general statutory definition of insurance, 
il has been repeatedly held hy this court. in numerous cases, that the 
contract of insurance, is a contract of indemnity." 

:\1r. Vance in his worl{ on Insurance, (chapter 2, page 42) in speaking of 
the nature of a contract of insurance says: 

"The contract of insurance is characterized by the features possessed 
by other contracts * "' * The primary requisites essential to the 
existenre and validity of every cuntract of insurance is the presence 
of a risk of actual loss. The insurer in all cases agrees to assume this 
risk, in return for a valnable consideration paid to him by the insured. 
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'Vherever such an actual risk exists, and that risl' is assured by one of 
the parties to the •;ontract, whatever be the form which the contract 
may wear, or the name which it may bear, it is' in fact a contract for 
insurance." 

The case of Commonwealth ex rei. Hensel, Attorney General vs. Phila
delphifl~ Inquirer, 15 Pa County Court Reports, page 643, is perhaps an apt 
illustration of the application of the definitions above set forth. The first two 
paragraphs of the syllabus of this case are as follows: 

"1. '''hen a person is induced to buy a copy of a newspaper or 
when a subscriber makes his subscription, because of the offer (to pay 
a certain s•Im of money on the happening of a certain contingency) 
contained in each i:,suc, all the elements of a contract of insurance 
are present. 

"2. The consideration, though smali and though paid in part for 
the newspaper, and only in part for the insurance, is yet a real pecuniary 
consideration." 

The facts in this ca::;e were, hrietly: The Philadelphia Inquirer advertised 
th'at it woulrl give five hunrlred ~ollars on a certain day to the legal heir of any 
one who met his death by accident, providing the coupon set forth in the 
advertisE>ment, or a copy oi the Inquirer containing· it, be found on his or her 
person at the time of the accirlent which resulted in death, with his or her 
name signed in full, the offer to hold goorl between the hours of 2:30 a. m., 
March 14, 1892, and 2:30 a. m., March 14, 1893. 

The attorney general bro11ght quo warranto action against the Inquirer 
Company, alleging that it. was nnhtwfull~· exercising a franchise not granted 
by its charter, namel.\·: the making of contracts of insurance. The coi.~rt in 
deciding this case say: (page 4G4): 

"If the tran:;action is closely analyzed it may doubtless be urged 
with some force that for any of the numerous promises which it makes 
in the issue of every day there is no additional consideration beyond 
the annual subscription price already paid or agreed upon, and there
fore the insurance offered is a mere gratuity;· but this applies only to 
subsc-riptions already existing, and with regard to any other of the 
promises made every day it certainly cannot be said. In the case of a 
purchaser who is induced to huy a single copy, or of a subscriber who 
mal;:es his subscription because of the offer contained in each issue, it 
seems to us that all the elements of a contract of insurance are 
presented, namely: a proposition to insure. an acceptance of that 
proposition, and a cnnsidera.tion ·which. though small and though paid 
in part tor tile newspaper ancl only in part tor the insurance is yet a 
Teal pecuniary consicleration." 

I refer to this case for the reason that, though it is the decision of an 
inferior court, it is an extreme and apt case, and for the further reason of its 
succinct statement as to the essentials of a contract of insurance. 

Therefore, taking the definitions above given and the application of the 
same to a concrete case, namely: The Pennsylvania case, and again applying 
them to the concrete case stated by ~lr. Thorp (see statement of the same in 
t]1e synopsis set forth in the first part of this opinion)" it seems that the business 
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r·ontemplared IJ~· gaid ro!Tlp!!n~· dearly amounrs to insurance, and that the con· 
rract i<> r~le.lrly a contract ot insurance. :ur. Thorp in his statement of the 
eoncretc case under the method of transacting business proposed by the said 
~ompany, says: 

":'llr. A. is the purrhaser of one of the company's contracts, which 
gives him the rights hereinbefore enumerated." 

As shown by this, there is a direct purchase by :'llr. A. of a contract from 
the company, and by this contract the company obligates itself to pay the 
persons (beneficiaries) namerl by :'llr. A. in his contract whatever sum is 

. represented by the amount of trading stamps or coupons collected by :'llr. A. 
during the twe!nl months immediately precerling his death. There is really a 
rtouble consideration on the part of the company: first, the consideration it 
received from the actual sale of the contract in the first place, no matter how 
small the amount may be: secon<l, the additional consideration of having a 
large number of its trading stamps used by reason of the inducement held forth 
by its offer to indfmnify in case of the death of a person holding said stamps, 
which were collP.cted during the twelve months immediately preceding his 
death. Further, each t!mr that a holdPr of one of the contracts brings his 
~tamps to the orfire of the comp:my anrl surrenders his stamps and has noted 
upon the stnh of the contract the fact that he has collected a certain amount 
of stamps there i~ a valid and subsisting contraf!t upon the p.ut of the company 
to pay a definite sum, namely: the amonnt noted upon the stub of the contract, 
in case oi the death of the holder within twP.lvP. months. It seems to me that 
this is clParly a contract whereby the company, for a consideration, undertakes 
to compensate anolhP.r if lw SPall suffer loss. 

l return herewith the letter of ;\1r. Thorp to your dep:trtment and the 
synopsis thereto attached. 

A-291. 

Very truly yours, 
TD10TllY S. HOGAX, 

Attorney General. 

INSVRANr.E !:-'OLICIB8-INS1JRABLE: INTEREST OF CHURCH, COLLEGE, 
CORPORATION OR INSTITUTION IN LIFE OF BENEFICIARY. 

4 person may insw·e himself anrl make the polic'Y pa1mble to any one 
regardless of t11e wsurable interest. 

A persrm cannot insure anothe1- lwKever. unless he has an insurable interest 
m the latter. 

[,'nder tllis ntle the question whether or not a college. church. institution 
or a corporation may insare ti'e life of inrlivirlua!s rlepends ll)JOn whetl1er. under 
the circumstances. there e.rists at the time the poliey is iss!tCrl. a pecuniary 
interest or a valid nnr/u:ell fol'nrlerl r:rpel'tation of IJenefit in behalf of the college. 
church. iustitutioa or corporation from tile continuance of the life of the 
insurer!. 

Cm.1·~uws, Omc•. July 10, 1911. 

!Iox. g. H. :'llomw, Nuprrintl'nrlrnt of .Tn.•uranr·c. ('olumlllts. Ollio. 
Jh:.\t: Sm:-On April 22, 1911, your predeceasor, lion. Chas. C. Lemert, sent 

me th" following request for an opinion: 
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"Certain life insurance companies doing business in Ohio are 
issuing policies on the life of an individual payable to a college, church, 
institution or a corporation. Has a college, church, institution or 
corporation, not being a creditor, such an insurable interest in the 
indivirlual as to make such policies, legal under the law?" 

It is necessary in answering this request to subdivide the same as follows: 

"1st. Would a policy of insurance taken out by an individual upon 
his own life and IDR.de payable in case of death to a college, church, 
institution or corporation, such college, church, institution or corpora
tion not being a crerlitor, and the premiums on said policy being paid 
by the insured, be legal? 

"2d. 'Vould a policy of insurance taken out by a college, church, 
institution or corporation, upon the life of an individual, said college, 
church, institution or corporation not being a creditor of such indi
vidual, and the premiums on sai-d policy being paid by such college, 
ehurch, institution or corporation, !Je legal?" 

My answer to the first question is, that in my opinion, such policy would 
be legal. 

In the case of Eckel vs. Renner, 41 0. S. 232, the court held (at page 233) 
that: 

"One who has obtained a valid insurance upon his own life, may 
dispose of it as he sees fit in the absence of prohibitory legislation, or 
contract stipulation. It is immaterial, iu such case, that the assignee 
has no insurable interest in the life." 

In the case of Ryan vR. Rothweiler, 50 0. S. 595, Judge Burkett says (at 
page 601): 

"While a man may cause his own life to be insured for. the benefit 
of a stranger, and the want of insurable interest in the str.tnger will 
not invalidate the policy, a policy taken out by a man for his own 
benefit on the life of a ·stranger would be void for want of insurable 
interest." 

Vance on Insurance, page 127, clearly states tl).e rule as to this class of 
policy: 

"Life policies fall into two general classes. In one class are those 
taken out by the insured upon his own life, either for the benefit of 
himself or of his estate, in case it matures only at his death, or for 
the benefit of any person who may be designated as beneficiary; in the 
other are such policies as are taken out upon the life of another. In the 
first class of policies the question of insurable interest is of so little 
importance as ·to merit scant consideration. It is ordinarily said that 
every man has an insurable interest in his own life. It were more 
accurate to say that the question of insurable interest is immaterial 
when the policy is upon the insurerl's own life. The presence of an 
insurable interest is really required only as evidence of the good faith 
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of the parties. and it is contrary to human experience that a man 
should insure his own life for the purpose of spe!'ulation, or be tempted 
to take his own life in order to secure payment of money, to some 
other, a!thougi1 instances of sur:h gnJesomP. fraurl upon insurers are not 
wanting. Consequently it is uniformly held that the mere fact of a 
man's insuring his own life for the benefit either of himself or of 
another is sufficient evidence of good faith to validate the contract. 
It is not at all necessary that the person designated as beneficiary in 
such policies should have any interest in the life insured. It is tn1e 
that such a beneficiary without interest will be subject to the same 
temptation to terminate unlawfully the life insured as if he himself 
had ta!{en out the policy, and there are cases on record where such 
temptation has been yielded to, but the law considers this danger too 
slight for notice, sin!'e the selection of the beneficiary by the insured is, 
in ordinary cases, sufficient guaranty of the existence of such good faith 
and confidence between them as will sufficiently protect the insured. 

"In fact. in this claRs of policies, the indemnity feature of life 
insurance is so faint a~ to be scarcely traceable, and especially so where 
the policy is on the endowment plan, payable, after a certain period, to 
the insured. Such policies are little more than contracts of invest
ment; and even where the proceeds of the policy are to be paid to 
another than the insured or his representative, the purpose of the 
·agreement is chiefly for the investment and accumulation of the sums 
annually paid as premiums for the use of the designated beneficiary. 
Wherefore, in such cases, considerations touching indemnity and in
suralile interest may be disregarded." 

80!) 

It seems to be settled by the weight of authority, in this country at least, 
that, in the absenr:P. of fraurl, when a pPrson takes oul instiran'ce upon his own 
life an<l designates another as payee, the person as designated may maintain 
an action upon the policy without showing an insurable interest in the life 
of. the insured; briefly, that in the absence of fraud a person may take out 
insurance upon his own life and have the policy made payable to any one. In 
addition to the authorities ahove cited as sustaining this proposition I cite 
Kerr on lnsuran(;e, page 679; Miller vs. Bowman, 119 Ind. 448; Olmstead vs. 
Keyes, 85 N. Y. 593; Insnrance Company vs. Coshocton Glass Company, 13 C. 
C. (N. 8.)229. 

The answer to the second question is more difficult; in the first question 
the matler of insurable intereRt is of so little importance that it can be disre
garded altogether for all prarticable purposes; but in the second question the 
matter of insurable interest becomes all important. Vance on Insurance, page 
129, states: 

"But where one man assumes to insure the life of another the 
questions involved are strikingly different. To allow such insurances 
to be made by persons having no other interest in the continuance of 
the lives insured than springs from the pro!'pePt of maldng gain through 
their early termination wonltl be intolerable. The circumtsanees 
attentling the making of tht> contraPt must be such as to prove the 
E'xistcnee of a bona fi1le desire and an interest on the part of the insurer 
that the life insured :-;hall <'Ontinue during its natural term. The 
cireumstanees that give evidence of such a desire arc said to constitute 
an insurable interest." 
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He further says, as definiqg when an insurable. interest exists, that: 

"An insurable interest exists whenever the relation between. the 
assured and insured. whether by blood, marriage, or commercial inter· 
course, is such that the as!'ured has a reasonable expectation of deriving 
benefit from the continufl.tion of the life of the insured, or of suffering 
detriment or incurring liability through its termination, or, * * * 
the policy of the law requires that the assured shall have an interest 
to preserve the life insured in spite of the insuranee, rather than to 
destroy it because of the insurance." 

Bliss on LHe Insurance, section 21, rlefining insurable interest says: 

''The tendency of the American decisions, especially the more recent 
ones, is to hold that wherever the·re is any well founded expectation 
of, or claim to, any advantage to be derived from the continuation of 
a life, it is an insurable interest in that life, though there may be no 
claim that can be recognized in law or equity." 

In the cases under consideration there is no relation by blood or marriage 
between the insured and the beneficiary, and the question as to whether there 
is an insurable interest on the part of the beneficiary would depend upon the 
relationship which the college, church, institution or corporation bore to the 
individual insured; that is, whether or not there is any well founded expecta
tion of, or claim to, any advantage to be derived by the college, church, institu· 
tion or corporalion from the continuance of the life of the insured. It seems 
clear, and it is noy opinion that in the case of a college or church, or institution .. 
such collPg-e, or church, or institution would have an insurable interest in the 
life of a professor or preacher who served it with ability and credit, and whose 
services tend.erl to increase the membership and the standing of such college, 
church or institution; or in the life of a member of the church, or an alumnus 
of the college, who by interest and donations were accustomed to and did give 
substantial aid to the church or college, which interest or aid would cease 
upon the death of such member or alumnus: but it is equally clear that a 
college or church or institution would not have an insurable interest in the life 
of a mere stranger not connected with it, and from the continuation of whose 
life it could have no expectation of any advantage, and from whom it received 
no benefit. 

The queRtion as to corporations has been passed upon by the circuit court 
of Ohio in the case of the Ncrthwestern :Mutual Life Insurance Company vs. 
the Coshocton Gla<:s Company, 13 C. C. (N. S.) 229, where it is held that the 
corporation has an insurable interest in the life of one of its officers or employes 
from tho fact that it has a pecuniary interest in the continuance of the life of 
such officer or employe, in that he alone had full lmowledge of the business 
and was experienced in i.ts conduct and was giving his whole time to its superin
tendence. I copy herewith: the 4th and 5th paragraphs of the syllabus in this 
case, which clearly state the rule as to such insurance by a corporation of one 
of its officers anrl employes: 

"The right of a corporation to insure the life of an officer or em
ploye of the corporation depends upon the conditions existing at the 
time the policy was is<;ued and the good faith of the transaction. 

"\Vhere a corporation has a pecuniary interest in a continuance of 
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the life of one of it:; officers or employes, due to the fact that he alone 
has a fnll lmowlE'<lg" of t:1c business and is experienced in its conduct 
and is giving his whole time to its supE'rintendence, and the corporation 
is obtaining credit by reason of the fact that its management is in 
his han!!!', and an application is made by him for a policy of insurance 
upon his life made payable to the company and the premiums upon which 
are to be paid by the company, an insurable interE'st is shown and the 
good faith of the transaction must be upheld; and in such a case the 
fact that the in~urE'd left the service of the corporation some time 
before h;s death or.curred, and his executor- is contesting the claims of 
corporation to the proceed~ of the policy is not sufficient to defeat the 
title of the conJOration therE'to." 

811 

Tl:.c circuit court has also held that a corporation has no insurable interest 
in the lives of memhE'rs oi its board of directors who are not indebted to it. 
See Sernrity Mutual Life Insnranr.e Company vs. the .J. M. Schott & Sons Com
pany, 11 C. C. (N. S.) 401. 

It is, therefore, extremely difficult to lay down any hard and fast rule upon 
this subject; each cause mnst depend upon the particular state of facts existing 
when a policy is taken out; ancl if it is clear that at the time the policy is 
issued the college, church, institution or corporation has a pecuniary interest in 
the life of the insured, or a definite, valid and well founded expectation of, or 
claim to, any advantage to be dE'rived from the continuance of the life of the 
insured, thl'n there is an insurable interest in such life; otherwise, not. 

296. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 

NO IUGIIT OF 
SPECTORS. 

SUPERINTENDENT TO WITHHOLD PAY 
AS SET Ol'~F TO MONEYS ILLEGALLY 

FROM IN
DRAWN AS 

EXPENSES-REPORT TO ATTORNEY GENERAL. 

Where the superinten(/ent of insurance is possessefL of information to the 
effect that certain deputy inspectors of bnilcling anfl loan associations under 
llis control are liul11e far certain moneys illegall11 drawn by them tor expenses. 
said supcrintentlent may not withhold moneys now legally clue such inspectors 
as a set off. 

The liabiWy is unliquidated and the moneys now due are liquiclated, the 
two claims an' separ.Itc and ilislinct. so that one could not be pleaclefl as a. 
counter claim tl.• the other. aml tbe departmenfs jurisdiction over the employe's 
pay ceases when payment l1as been 11•n!le. 

'l'he parties liable shoul~l !1e arlvisecl to make report to the attorney general. 

Cor.e:11m:s, Onro, .July 15, 1911. 

1Iox. E. H. MoonE, 8uperintendent of Insurance, Columbus. Ohio. 
DE.\It Sm:-1 beg to acknowledge receipt of your letter of .July 14th, 

requesting my immediate opinion t1110n the following question: 

"A numh<'r of deputy insi>ectors of building and loan associations 
have lJcen founrl by the inspectors and examiners of state offices to be liable 
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to the state for certain moneys illegally drawn by them for expenses 
incurreu in the performance of their duties. Some of these persons 
are still in thP. employ of the department of building and loan associa
tions, and various amounts for salaries and expenses are now due them. 
Is it the duty of the superintendent of insurance to withhold vouchers 
for the salary and expenses now due these individuals until the amounts 
overdrawn by them have been recovered into the state treasury?" 

I cannot hold as a matter of law that it is your duty to withhold the 
salaries now due and the expense money now lawfully due to the individuals 
in question until such time as they have made restitution of the amounts found 
due from them for i!le~al payments to them in the past. The claim of the 
state for such overdrafts is not liquidat~d, whereas the claim of the individuals 
against the state for salary is so far liquidated and due that an action in 
mandamus might in all probability lie to enforce the payment of any such 
claim. In such action, you as defendant, could not, on behalf of the state, 
set off the claim of the state. In other words, the two claims are entirely 
separate and distinct, and the claim of the state, in my judgment, could not be 
pleaded by way of counter claim to the several claims of the various parties, 
and of conrse could not in any event be relied upon as a set off. 

I do not wish to be understood as recommending any particular course of 
action to you in the premises further than that the department's jurisdiction 
over an employe's pay ceases when payment has been made, and the question of 
refunder or reclaimer is one to go through the usual channels. However, you 
will permit me to suggest legall~· that I think it would be wise for you to 
request the parties affeeteu, that are connected with your department, that it 
is their duty to report to the attorney general's office any reasons, if such exist, 
why they should not pay back the proper amount to the state treasurer. 

361. 

Yours very truly, 
T!l\[OTHY S. HOGAN, 

Attorney General. 

BUILDING AND LOAN ASSOCIATIONS- "PROFITS"- "EARNINGS"
MONEYS DUE ON LAND CONTRACT BUT NOT COLLECTED. 

As the word "earnings"' in section 9673, General Code, means "profits" and 
as ''11ro{Us"' means the excess of the sale price of real estate over the origina~ 
cost price, there can, be no profit until the a8sociation has been actually reim
bursed to full extent of the fwtds actually investeci in a land contract trams
action. 

CoLl:)rnus, Onw, September 15, 1911. 

Hox. E. H. Moom;, Inspector of Building ana Loan Associations, Col1tmbus, 
Ohio. 

DEAR Sm:-1 am in receipt of the following communication from you: 

'"In his report of examination of the affairs of the ·west Side 
Building & Loan Assoria.tion, of Hamilton, an examiner of this bureau 
advises, under the head of 'Real Estate Sold on Contract,' as follows: 



A ... '>~>T.\J, REPORT OF TilE .\TTOR::-."'"EY GENERAJJ. 

•· 'It has bt-cn the custom of this association, where a parcel 
of real estate iR sold on contract at a profit, to advance the 
asset value to the amount for which the parcel is sold and 
to credit the amount of profits to earnings. One parcel, No. 
247, was sold at a profit of $155.24 and ~o. 1091 for a profit of 
$43.65. Theze amounts were credited to earnings ·and dis
tributetl.' 

"Will you kindly advise if this association is acting within its 
legal rights in trcat:ng this matter as above outlined prior to the time 
when the amount of 'profit' has be«:>n actually paid in to the company?" 

813 

As I understand the transactions referred to, this building and loan associa
tion, being the owner of a Pertain parcel of real estate in which it has invested 
a certain amount ot its capital, sells said real estate upon contract; that is, 
J presume, a cash payment for part of the consideration, and notes secured by 
mortgage for the balance, and thereupon .credits its earning account with the 
difference between the eontract price for which the property was sold and the 
amount which the association had invested in it. In other words, the profit 
which would accnw to the association in ca~e the purchaser fully completes 
the contract upon his part is immediately credited to the earning account as if 
the purchaser had paid all cash. 

Section 9673 of the General Code is as follows: 

"After payment of expenses and interest, a portion of the earnings 
to be determined by the board of directors, annually or semi-annually, 
shall also be placed in the reserve fund for the payment of contingent 
losses, as hereinbefore provided, and a further portion of such earn
ings to be determined by the board of directors, shall be transferred as 
a dividend annually or semi-annually, in such proportion to the credit 
of all members as the corporation by its constitution and by-laws pro
vides, to be paid to them at such time and in such manner in con
formity with this chapter as the corporation by its constitution and 
by-laws provides. Any residue of such earnings may be held as un
divided prOJ1ts to be used as other earnings, except that such undivided 
profit fund at no time shall exceed three per cent. of the total assets 
of the association." 

This section provides for the application and distribution of the earnings 
of building and loan associations and it refers to actual earnings, not to those 
which will accrue in the future. The word "earnings" as Uf!>ed in this section 
really means "profits," and "profit" as used in the transaction to which you refer 
must necessarily mean the excess of ihe sale price over the original cost o! 
the real estate to the aSsociation, and there can be no profit until the associa
tion is actually reimbursed tQ the full extent of the funds invested in thls 
transaction. Therefore, my opinion is that until the full amount which the 
association has invested in the real estate is repaid to the association there is 
no authority tQI credit the excess of the selling price over the original cost, to 
the earning account of the association. 

Very truly yours, 
Tn!OTHY S. HOGAN, 

Attorney General. 
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A440. 

POWERS OF BUILDING AND LOAN ASSOCIATIONS-REGULATION OF 
DIRECTORS NOT AUTHORIZED BY STATUTE-JEFFREY BUILDING, 
LOAN AND SAVINGS ASSOCIATION. 

Inasmuch as the statutes do not confer ttlJOn builcUng and loan associations 
the power to impose upon dirertors a regulation requiring all such to be em
ployes of 01· in some wny connected wit/1 spevific comtJany. section 7, article 6 
of the constit11fion of the .Jef{1·ey Building, Loan and Savings Association, 
(l.ttmnpling to rnal;e such a regulation is illegal. 

CoLu~mc;s, Onro, October 30, 1911. 

Hox. DA\'lll L. RocKWELL, Deputy ln.~pector Builrling and, Loan Associations, 
Golumbns. Ohio. 

DEAB Sm:-In your letter of Oetober 25th, you ask my opinion as to the 
validity of section 7 of article n of the constitution of the .Jeffrey Building, 
Loan and Savings Association which has been submitted to you for approval. 
Section 7 of article· of the constitution of this association is as follows: 

"No one shall be elected to the board of directors of this association 
who is not an employe of, or uirectly connected with, the Jeffrey 
Manufacturing Company. If at any time a member of the board of 
directors leaves the employ of the .Jeffrey Manufacturing Company, his 
position on the hoard becomes vacant and shall be filled as provided 
for in section 4 of article 6 of this constitution." 

Section 9646 of the General Code is as follows: 

"Directors may be elected for any term, not less than one year nor 
longer than three years. If such term be longer than one year, it 
shall be so arranged that as nearly as may be, the term of office of 
an ecp.Jal number of rlirectors will expire each year." 

Section 9617 of the General Code is as follows: 

"Su<'h corporation shall have all the powers set forth in the follow
ing sections of this chapter." 

There is no provision of this chapter (viz: chapter 1, division 4, title 9 
of the General Code) giving a building and loan association authority to make 
any such regulation as that attempted to be made by the section of the con
stitution of this association above quoted. Therefore, unless this power be 
given hy the general laws governing the organization and powers of corporations 
there wonld be no authority to make such requirement. The general sections 
applicable to directors of corporations are sections 8660 and 8661 of the General 
Code, which are as follows: 

Section 8660, General Code: 

"ThP- corporate powers, business and property of corporations 
formed under this title shall be exercised, conducted, and controlled 
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hy the board of directorc;: or, if there is no capital stoclt, by the board 
of trustees." 

• 
Section SGGl, General Code: 

"A majority of such directors must. he citizens of this state. All 
directors and executive officers shall be holders of stock of the com· 
pany for which they are chosen, in an amount to be fixed by the 
by-laws, ancl trustees of corporations must be members thereof." 

It will be seen from section 8661 that practically the only statutory require
mr>nts as to the qualifications of directors are, 

Fi1·st, that a majority of such directors must be citizens of this state, and, 
Second, that all directors muf?t he holders of stock of the company; and 

the corporation has the power to prescribe that a person must be the holder 
of a ce>rt'l.in number of shares of stock before becoming eligible as a director. 

It is impossible to f•onstrtle any 01' the provisions above quoted so as to 
give a building and loan association the power to make such a requirerpent, 
as to diredors, as that atlempted to he made by this constitution, and nowhere 
in the General Colle rlo I find the authority to make such a regulation. 

My conclusion, therefore, is that this power, if it existed at all, would have 
to be gh·c,n expressly by the statute, and that in the absence of such statutory 
authority this section of the ~onstitution of this company is invalid. 

451. 

Yours very truly, 
Tnro•rrrY S. HOGAX, 

Attorney General. 

BUILDING AND LOA~ ASSOCIATION INSPECTORS-TRAVELING 
EXPENSES-DUTIES IN HOME CITY. 

E:ramine1·s of lntilcling antl loan associaions may make their headquarters 
where di1·ecle(l by t/lei•· superior officers. 

'l'raveling e.cwmses of such officers are cleterminecl on common sense 
principles anrl inrlurlc any expenses incident to their official duties which tcoulcl 
hut for sach duties. nut /Je encounterecl by tllem. Under this !'!lle. certain 
travelinv expense~ ·may be inr.urrerl by an inspector while at work in the city 
11{ his headquarters. 

CoL'G:IlB'GS, OHIO, November 3, 1911. 

Hox. ED:~wxn H. :\1oom:. Inspector of Bnilrlin{l anrl Loan Associations. Columbus, 
nhio. 

Th:An Sm:--1 !Jeg to acknowled~e receipt of your letter of October 13th, 
whiPh in full is as follows: 

"On ::\lay 8th, 1911, you rendered an opinion to this department 
subl"tantially to the following effect, as I interpret it: 

"1. That the law does not prescribe that the examiners of building 
anrl Joan associations shall reside in Columbus. 
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"2. That, therefore, such examiners while examining in their 
home towns are not entitled to traveling expenses. 

•·3. That such examiners not residing in Columbus are entitled to 
such expenses while examining associations in that city. 

'·Is my interpretation of your decision correct? If so, is an 
examiner while examining associations -in his home town entitled to 
charge up as 'travding expenses,' car fare, the payment of which is 
necessarily entailed in the discharge of his duties? 

"It would seem to me that there should be no question that such 
expense is a legitimate charge, but a different impression seems to 
prevail as to the effect of your opinion." 

I heg to state that yon have correctly interpreted my opinion in the eon
rtusion which you reach. It is simply a matter of good sense to hold, for 
instance, that an offieer who has offieial headquarters designated either by law 
or by the valirl orders of his superior, is not entitled to be reimbursed for 
meals and lodg-ing at such headquarters or for traveling expenses incurred in 
~oing to and from from his residenee to sueh headquarters. On the other: hand 
it is equally clear that the mere fact that the offiee of such officer may be located 
in a certain city would not make it unlawful for him to be reimbursed for 
traveling expenses inc1irred in going out from that office to a distant place 
though within the home city. Such traveling expenses might include ear fare, 
and even meals, but of course not lodging. Thus to make a practical applica
tion, if an examiner of your bureau has an office in the city of Cincinnati, 
whieh is designated by the chief inspector as his headquarters, is obliged in 
the course of his rluty to go to a suburb of that city for the purpose of 
inspecting a building and loan association he ought to be reimbursed for his 
ear fare going and coming. Under such eircumstances he ought not to be 
allowed 11 noonday meal, for example, if he is accustomed when en~ged in 
office work to take his noonday meal at a restaurant or club. If, again, his 
headquarters, as designated by the chief inspector is his home, and he ordinarily 
take~ all of his meals there when engaged in inspection work, then if the 
making of ar. inspection in a part of the city too distJant to enable him to 
return for his noonday meal or any other_ meal in the day necessitates an 
outlay on his part for such meal or meals he ought to b~ reimbursed for such 
outlay. 

ThP- whole matter is one, as already suggested, involving the application 
of common sense rather than any technical rule of law. Each case is to be 
determined by its own peculiar cirrumsta.nces. In order to avoid confusion, 
however, it is my opinion that the chief inspector may, within the limitations 
of the law as defined in my previous opinion, prescribes rules for the govern
ment of the examiners in such matters. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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I!\SURANCE-·DEPOSIT A TRUST FUND-EXTRA-STATE POLICY 
HOLDERS. 
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Sections 93G5 a;ul 9373 of the General Code tcere not repealed by the 
amendment to section 656. 

The deposit with the superintendent uf insurance in compliance tcith 
ser:tions 9373 and 9565 of the General Code is a trust fund whose conditions and 
limitations tcere neither enlarged nor tliminisherl by the amenclment to section 
656. Said deposit is absolutely "for the bcne{i.t and security of policy holders 
residing in the United 8tates ancl it cannot be tcithdrawn until all debts and 
liabilities u;hiPl; the deposit is made to secw·e '-' '-' "' are paid and. ex· 
tinguished." 

CoLu~mt:s, Onw, December 27, 1911. 

Hox. E. H. MoonE. 8uperintenclent of Insurance, Columbus, Ohio.· 
Dr.:An Sm:-On account of prPssure of work I find it necessary to defer 

giving you a full written opinion upon the question you submit to me as to 
whether or not you should be g-overned by the act of April 28, 1910, of the Ohio 
general assembly, found in year book 101, page 147 in reference to the delivery 
of securities that are deposited with the superintendent of insurance for the 
benefit of its policy holders residing· in the United States by virtue of section 
9565 but for your convenience I beg to advise that I hereby indicate the con· 
elusions to which I have come after a careful study of the question involved and 
after several conferen~es with yourself. 

The deposit refened to was marle under section 9565, General Code, and 
therefore remains as a trust for the purpose which deposit was made, and 
regardlesE of the purpose of section 656, supra. it cannot have the effect of 
interfering with the rights of those interested which accrue by virtue of 
section 9565, General Code. 

In concur fully in the conclusion to which yon come and in your reasons 
in support thereof as contained in your letter of December 7, 1911, to Hon. 
Frank H. Hardison, insurance commissioner of Boston, Mass., a copy of which 
letter is hereto attached and m[tde a part hereof. 

A little later on I will giye you an opinion at some length stating more 
fully my reasons in support of your conclusion, bnt my opinion as herein given 
is final as to this department upon the question involved. Your conclusion is not 
only, in my judgment, legally sound but morally correct as well. 

Yours very truly, 
TIMOTHY 8. HOGAN; 

Attorney General. 

December 7, 1911. 

Hux. FRANK H. HARDISON, Insurance Commissioner, Boston, Jiass. 
1\'IY DEAH Mn. liAHDismc-Yours of the 5th inst. just received. 
I have not yet received the opinion from our attorney general, referred to. 
I fear that I did not make myself sufficiently clear in my former letter, 

as you did not seem to thoroughly understand my contention, and since you 
say that you, perhaps, will call the matter to the attention of your attorney 
general, even in the event that an opinion be rendered by our own, in line with 

52-A. G. 
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my views, I am going to tal\e the liberty of trespassing my views again upon 
you, together with the reasons for the samP, with a request thll.t you will present 
them to your law officer, in the event that you ask for his opinion. 

1. Section 9565, as well as section 9373, of course, were unrepealed by the 
amendment to section 656. 

Under and by virtue of section 9373, in the case of life insurance companies, 
and of section 9565, in the case of companies other than life, the deposit with 
the superintendent of insurance is made and the trust imposed upon him, 
created. The conditions and limitations of that trust were neither enlarged 
nor diminished by the amendment of section 656. 

The deposit is made not "nominally" as you say, but absolutely, under the 
terms of those sections, "for the benefit and security of policy holders residing 
in the United States," and can be made in no other w~ty. This trust can never 
be dischargPd until all debts ann liabilities which -.:the deposit was made to 
secure, have been paid or extinguished. and so long as the sections relating to 
the method of making the deposit, and thus defining the terms of the trust, 
rem·ain unchanged, any statute not purporting to amend such sections must be 
regarded as merely cumulative. 

2. Section 656 does not undertake to change the manner in which the 
deposit referred to shall be made, but simply to establish the method in which 
such deposit may be withdrawn. 

My predecessor and yourself seemed to assume that the language of that 
section permits of no othP-r construction th'an that of an attempt to authorize 
a violation of the trust imposed by the other sections referred to. 

As I said in my former Jetter, even if the language of the statute would 
admit of that construction only, it would be ineffectual for the purpose so long 
as the other statutes remain unrepealed; but 

3. Yon will pardon me for saying that it seems to me that you entirely 
mistake the plain reading of thE' statutE'. Section 656 not only provides that 
before the superintendent shall pPrmit a withdrawal of the securities, he shall 
be satisfied, by affidavits and examination, that all debts and liabilities due, or 
to become due, upon any contract or agreement made with any citizen or resident 
of the state of Ohio, are paid or extinguished, but in express terms it also pro
vides that before he permits such withdrawal, he must be satisfied "that all 
debts and liabilities which the deposit was made to secure * * * are paid 
and extinguished." 

Since our courts time and again have held that repeals by implication are 
not favored, and since it is clear that the deposits made under section 9373 
and 9565 of the General Code are "made to secure all debts and obligations due 
or to become due to policy holders residing in the United States," as well as 
those resident of Ohio, section 656 must be considered as purely cumulative 
and as intending to provide that the superintendent of insurance shall not per
mit the deposit to be withdrawn until not only all obligations to policy holders 
residing in the United States (including those in Ohio) are extinguished
those being the "debts and liabilities which the deposit was made to secure"
but until all other debts and liabilities upon "any contract or agreement made 
with any citizen or resident of the state of Ohio are pll,id or extinguished." 

Whether section 656 would be effectual thus to extend the condition of the 
trust deposit and to permit the superintendent of insurance to withhold the 
deposits until further obligations not strictly covered by the terms of the trust 
be extinguished, is, to say the least, an open question; although it might, and 
probably would, be contended that the deposit is to be regarded as made in · 
view of all the statutes upon that subject. 
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Be that as it may, however, it is plain that the only sensible constn1ction 
that can he placed upon these statutPR. taken as a whole, so as not to make 
them absolutely contradictory, is the one I contend for. This construction 
does not do violence to the plain language of the statute, and it must be borne 
in mind that stat11tes iu peri materia are to be construed as a whole and be 
made to harmonize, if such construction iR reasonably possible, and that any 
other construction would make the sections referred to wholly conflicting and 
inharmonious. 

Very truly yours, 
SUPEBIXTESIJEST OF lSI:il.:H.\St'E. 
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(To the State Liability Board of A wards) 

APPROPRIATIONS-ADDITIONAL SU:\iS-El\lERGENCY BOARD-NO 
PAYMENT OF SALARIES FROl\1 CONTINGENT FUND. 

Sections 40 and 41 of the act of May 31, 1911, allowing the legislattu-e 
$25,000 and $100,000' as respect-ively for the years of 1911 and 1912 for expenses 
in addition to salary of the board, tvere supersedecl by the acfJ "to rnake sunclry 
appropriat-ions," 102 0. L. 194 tor 1911 ancl the act to rnake general appropria
tions 102 0. L. 1~4 tor 191.2 in which spec·i{ic surns are appropriatecl for salaries 
of employes ancl other expenses, so that the latter acts provicle for the only 
funds available for the use of the board. 

Ftwcls in acldition to those thus rnacle available 1nay be allowed tmcler 

sections 231.2 ancl 2313, General Cocle, through the action of the ernergency 
boarcl, whenever such aclclecl expense is to be deemecl necessm·y to <Jarry mlt the 
intent of the legislature. 

Compensation or salnr11 of a.~sistants may not be 11aicl o1tt of the nppropria
tion clesignatea as "contingent e:J;penses" as such fmu~ refers solely to expenses 
nf a temporary or inciclental nature. 

CoLmrnus, Orrro, September 28, 191.1.. 

STATE LIABILITY BoARD m· AwARDS, Colmnbus, Ohio. 

GEXTLE:IIEX :-I have your letter of August 23d, 1911, which is as follows: 

''The act entitled 'an act to create a state insurance fund for the 
benefit of injured, and the dependents of killed employes, and to pro
vide for the administration of such fund by a state liability board of 
awards,' passed May 31st, 1911, and approved by the governor June 
15th, 1911, provides in sections 40, and 41 thereof as follows: 

"'Sec. 40. The expE'nse of Ruch board in carrying out the 
provisions of this act shall be paid until January 1st, 1912, 
out of the general revenue of the state not otherwise appro
priated. Such expen~e shall not exceed twenty-five thousand 
r!ollars in addition to the salaries of the members of suc)1 
board. 

"'Sec. 41. The expenses of such hoard in carrying out 
the provisions of this act shall be paid from January 1st, 1912, 
to January 1st, l 913, out of the general reven\1e fund of the 
state not otherwise ap11ropriated. Such expense shall not 
exceed one hundred thousand dollars in addition to the salary 
of the members.' 

"On May 31st, 1911, the general assembly passed an act, entitled 
'an act to make sundry appropriations,'· which was approved by the 
governor .June 1st, 1911, Sf)Ction one of which makes a detailed appro
priation 'to be available to pay liabilities on and after February 16, 
1911, as follows: 
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Salaries of members of hoard ................... : .. $10,000 00 
Salary of secretary. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,600 00 
Salary of two expert stenographers at $1,200 00 each 1,600 00 
Salary of actuary. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,600 00 
Salaries of four assistant aetuaries at $1.500 00 each 3,600 00 
Traveling· e:xpenses .............................. ~ 3,500 00 
Contingent CXIJP.llSCR . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,000 00 
Furniture and earpets............................. 1,200 00 
Rent of offices. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,000 00 

$27,100 00 

"On May 31st, 1911, the general assembly also passed an act 
entitled 'an act to mal'e general appropriations,' which was approved 
!Jy the governor .June Hth, 1!:\11, which earries the following appropria
tions available on a.ul after F'ebruary 16th, 1912, viz: 

STATE LIAGILI'IY llO\T:IJ 0~' AWARDS. 

Salaries of members of board ..................... $15,000 00 
Salary of se~retary. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,400 00 
Sa !aries of two expert stenographers at $1,200 00 each 2,400 00 
Salary of actuary. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,400 00 
Salaries of two assistant actuaries at $1,500 00 each 3,000 00 
Salary ·of chief clerk. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,800 00 
Salaries of two clerk:;, at $1,200 00 each........... 2,400 00 
TI'aveling expP.TISPS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,000 00 
Conting,nt expenses ................... :. . . . . . . . . . 4,000 00 
Hen t of otficPR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,500 00 

$39,900 00 

"Se<:tiou 7 of the act to which reference is herein first made pro
vides that :'The board may employ a secretary, actuary, accountants, 
inspectors, e.raminers. experts, clerks, stenogravhers and other assistants 
and fix their f'ompensatiou.' etc., and section :l7 provides that 'the boa.rd 
may pJ.ake nece~sary expenditures to obtain statistical and other 
in format ion to establiHh the classes provided for in section 17,' etc. 

'·It thn~ appears that thP general assembly in plain terms granted 
thP. state liability hoard of awards fnll power and direction to select 
sud1 assistants as it might find necessary, and to fix their salaries 
and ('Ompens'ation, except as limited hy the provisions of sections 40 
ant! 41, of said act, while in thE> appropriation bills hereinbefore referred 
to. spcdfk appropriations were made for the purposes therein 
desiguaied, but any appropriation for 'accountants,' 'inspectors,' 'ex
amincrs,' 'experts' and 'ot he•· employes,' or for 'statistical and other 
information,' was entirely omitted. 

"The foregoing statement suggests the following quPstions, which 
the members of thE: !JOanl desire to submit to your department for 
answer, in order that wP may lJP prnr)('r!y guidPd in the execution of 
the cltJtics devolving upon us: 
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"1. Are the sums of $25,000.00 and $100,000.00 respectively 
mentioned in sections 40 and 41 of said act appropriated and available 
for the expenses of the board? 

"2. If so, are the specific and detailed appropriations contained 
in said appropriation bills inclusive of said amounts? 

"3. If the first question be answered in the negative, is there any 
method by which funds in addition to said specific and detailed appro
priations may be made available for the use of the bo'ard? 

"4. In the event the last preceding question be answered in the 
affirmative, will such additional funds, if made available, be restricted 
to the purposes for which expenditures are authorized in said act, 
and for which no specific appropriations were made in said appropria
tion bills? 

"5. Can any portion of the aj)propriation designated as "con
tingent exp8nses' be used for compensation ~f such assistants as the 
department may lind it necessary to have, and for which no specific 
appropriation has been made?" 

The act to which you refer is found in 102 Ohio Laws, page 524 et seq. 
Section 7 of said act is as follows: 

"The board may employ a secretary, actuary, accountants, in
spectors, examiners, experts, clerks, stenographers and other assistants, 
and fix their eompensation. Such employments and compensation shall 
first be approved by the governor, and shall be paid out of the state 
treasury. The members of the board, actuaries, accountants, inspectors, 
examiners, experts, clerks, stenographers and other assistants that may 
be employed shall b~ entitled to receive from the state treasury their 
actual and necessary expenses while traveling in the business of the 
board. Such expenses shall be itemized and sworn to by the person 
who incurred the expense, and allowed by the board." 

From this section it is clearly the intention of the legislature to give your 
board the power to employ a secretary, an actuary,, accountants, inspectors, 
examiners, experts, elerks, stenographers and other assistants, it being the 
intention of the legislature to give you the authority to employ such officers 
and assistants, etc., as might be necessary to properly carry into effect the 
provisions of said act. 

The original act also gave you authority to fix the compensation of such 
employes, and sections 40 and 41 of said act which are as follows: 

"Section 40. The expense of such board in carrying out the pro
visions of this act shall he ·paid until .January 1, 1912, out of the 
general revenue of the state not otherwise appropriated. Such expense 
shall not exceed twenty-five thousand dollars in addition to the salaries 
of members of such board. 

"Section 41. The expenses of such, board in carrying out the 
provisions of this act shall be paid from .January 1st, 1912, to .January 
1st, 1913, out of the general revenue fund of the state not otherwise 
appropriated. Such expense shall not exceed one hundred thousand 
dollars in addition to the salary of the members." 

indicate that it was the intention of the legislature to provide a general, or 
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lump fund, in a1dition to the salary of the members of your board, out of whlch 
fund all of the salaries of your employes as fixed by you, and all the expenses 
of your board, should be paid. But these sections while clearly indicating the 
intention of the legislature passing this act, was to allow your board twenty
five thousand ~$2fi,000.0•}) dollars for said fund for the year 1911 and one 
huntlred tho~.;sand ($100,000.00) dollars for the year 1912, did not make a specific 
appropriation of said amounts for &aid years, and, therefore, the acts of :\1ay 
:nst, 1 Dll, to which you refer, being un act "to make sundry appropriations" 
102 Ohio Laws 194, and an act to make "general appropriations" 102 Ohio Laws 
393 having made specific ap])ropriations for your board, as set out in your letter, 
must necessarily be lleld to provide the only funds now aV'a.ilable for your use. 

Therefore my answer to your first question: That the sums of twenty-five 
thousand ($25,000.00) dollars and one hundred thousand ($100,000.00) dollars 
mentioned in sections 40 and 41 of said act were not appropriated by the legis
lature and are not' available for the expenses of your board. 

The answer to your first question mal>es the answer to your second question 
unnecessary. 

Tn answer to your third question as to whether funds in addition to the specific 
and detailed appropriations made in said appropriation acts can be made avail
able for the use of your board my answer is yes, and I refer you to sections 
2312 and 2313 of the General Code. 

These sections are as follows: 

"Section 2312. There shall be an emergency board to consist of 
the governor, auditor of state, attorney general, chairman of the senate 
finance committee and chairman of the house finance committee, which 
board may authorize deficiencies to be made. The governor shall be 
president, and the chairman of the house finance committee shall be 
secretary of the board. The secretary shall keep a complete record 
of all its proceedings. The necessary expenses of the chairman of the 
senate artd house finance committees, while engaged in their duties 
as such members, shall be paid from the fund for expenses of legislative 
c-ommittees, upon itemized vouchers approved by themselves, and the 
auditor of state is he:·eby authorized to draw his warrant upon the 
treasurer of state therefor. 

"Section 2~13. In case of an emergency requiring the expenditure 
of a greater sum than the amount appropriated by the general assembly 
for an institution or department of the state in any one year, or for 
the expenditure of money not specifically provided for by law, the 
trustees, managers, directors or superintendent of such institution, or 
the officers of such department, may make application to the board for 
authority to •:reate a deficiency, or to expend money not specifically 
provided for by law. Such officer shall fully set forth to the secretary 
in w!'iting the facts in connection with the case. As soon as can be 
done converriently, the secretary shall arrange for a meeting of the 
board, and Rhall notify such officer of the time and place of the meeting, 
and request hin presence. No permit shall be granted with the approval 
of less than four members of the board, who shall sign it." 

And as section 7 of lhe act creating your board gives you specific authority 
to employ arconntants, inspec·tors, examiners, experts and other assistants, and 
section :l7 l!ivct. your board <;pecific authority to mal[e necessary expenditures 
to obtain statistical and other int'ormation to establish the classes provided for 
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in said section 17 of said act, and as the legislature absolutely failed to make 
any appropriation out of which to pay the salaries or compensation of said 
accountants, in:;pectors, examiners, experts, and other employes, or for paying 
the expenses necessary to obtain statistical and other information as provided 
by section 37, the question simply resolves itself into this: 

If it is necessary in order to carry out the proYisions of the act of May 
31st, 1911 (102 0. L. 524) for your board to employ accountants, inspectors, 
examiners, experts and other employes, and to incur expense in obtaining 
statistical and other information necessary to the proper performance of the 
•luties cast by law upon your said board, then, as the power to make each and 
all of these employments and incur this expense was given you by the legis· 
lature, and as the legislature utterly failed to make any appropriation for so 
doing, it seems to me that it is undoubtedly a proper subject to be brought 
before the emergency board, and that the emergency board upon being satisfied 
that such employments and expenditures are necessary to properly carry into 
effect the provisions of said act, and there is no appropriation available for 
the payment of the compensation and expenses to be incurred, should grant 
you ·authority to create a deficiency, or to expend money in such amounts as 
your statement to said board may show to be necessary. 

Answering your fourth question I would say that the allowance to be made 
to you by the emergency board would be based upon a statement of the amounts 
you would necessarily need, and would probably be a specified sum as com
pensation for a specified employe, and a specified sum for a certain expense, 
and the funds which may be allowed to you by said emergency board would 
not necessarily be restricted to the purposes for which expenditures are 
authorized in said act, and for which no specific appropriations were m'ade in 
1<aid avpropriation bills. In other words, if your board has found upon investi
gation that some item of expense not mentioned by the legislature in passing 
said act is necessary anu essential to carry out the intention of the legislature 
as expressed in said act, then in my opinion the emergency board could make 
you an allowance for said purpose. This act establishes a new board in Ohio 
wl;lich unuoubtedly will be of great benefit to all employes, as well as to em
ployers, who take advaHtage of its provisions, and it would be impossible for 
any legislature to foresee every item of expense that would become necessary 
for the effective administration of such a law, and, therefore, the question to be 
decided is not whether a particular employe or item of expense was mentioned 
by the legislature when it passed the act, but whether such employe or such 
expense is necessary to 11roperly carry into effect the intention of the legislature. 

In answer to yo11r fifth question my answer is that no part of the appro
priation designated as •·contingent expenses" can be used for compensation or 
salary for such assistants, as the department may find it necessary to have, and 
for which no specific appropriation has been made. 

This would have ·to be brought before the emergency board and taken care 
of by it. Contingent expenses refer generally to expenses of a temporary or 
incidental nature. 

Section 3 of the general appropriation act (102 0. L. 412)provides: 

"No bills for clerk hire, for furniture or carpets, or ·for newspapers 
shall be paid out. of appropriatiom; for contingent expenses;" 

Very truly yours, 
'fnroTHY S. HOGA:1<, 

Attorney General. 
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(To the Commissioner of Labor Statistics) 
A 104. 

E:\IPLOY:\TENT AGENCY- LICENSE- INDIVIDUAL DOING BUSINESS 
UNDER OTHER THAN HIS OWN NA:\IE-FALSE AND FRAUDULENT 
XOTICE OR ADVERTTSE:\IENT. 

Licenses to conduct employment agenr-ies may be is.~ued to the person or 
to the finn or to the corporation doing business as an employment agency, anrl 
an inrli11idual person s1.ro~!lrl not be licensed tn do .business in other than his 
indiJ:il]ual name. • 

To license such a business under fhe name uf ''IV. Jf. Polland, doing business 
as ·Jnternatiunal Employment Bureau·" zrould lw a violation of the spirit of 

· section S!l2, Oeileral Col/e. providing against false or fraudulent notice or 
advertising. 

CoLU~I RITR. Onm, February 8, 1911. 

Hox. C. H. WlmtEr., f'011Lmissioncr of Lalior. Columbus, Ohio. 
DL\H Sm:-I am in receipt of your communication enclosing letter dated 

January 31st, signed by '\V. M. Pollard, as manager, in which he asks you to make 
out an employment agency license to him with a designation of "W. M. Pollard, 
doing busines!' as "International Employment Bureau," and "The W. M. Pollard 
Booking Offices." You asl• whethPr such license may be issued by you. 

Section SSG of the General Code, relating to private employment agencies, 
provides that: 

"No person, firm or corporation shall open or maintain a private 
em]lloyment agency for hire, or in which a fee is charged an applicant 
for employment or an applicant fo1· help, without obtaining a license 
from the commissioner of labor statistic;;, a111! paying to him a fee 
according to the population of the munieipa!ity as shown by the last 
prerflding federal census. * * *" 

Neither this section nor the following section relating to employment 
agencies permit the issuing of a license except to a person or to a firm or to a 
corporation, and it appears to mP, as a matter of public policy, and as being 
within the contemplation of the statute, that the license should be made out 
to the per son or to the firm, or to the corporation doing business as an employ
ment agency, and that no indiYidnal person should be licensed to do business 
in any name other than that of his own individual name. Even if Mr. Pollard 
is bPrsonally conducting the two husines!<es referred to, and has the sole interest 
in each of such businesses, it appears to me that he would be violating at least 
the spirit of section 892 of the Gen<>ral Code, which provides that, 

"No licenser! agenry shall publish or cause to be published a false 
or fraudulent notice or advertisement, etc." 

in cnse he was lic<>nscd ns an individual to conduct an employment agency and 
rond•rded snch agency under some business name other than his own personal 
name. Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney General. 
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272. 

:IIE:\1BER OF THE GENERAL ASSE:IIBLY-OFFICE COMPATIBLE WITH 
TEMPORARY POSITION IN BUREAU OF LABOR STATISTICS. 

As the situation r!oes not come within anu prohibition of the statutes, the 
constituti<Jn or any pro1'ision of general law. a member of the last general 
assembly -may holcl a temporary position in the burean of lab01· statistics. 

CoT.l::~tsus, Orrw, June 16, 1911. 

Hox. C. H. Wm~n:r., Commi8sioner ot L!!bnr 8tatistics, Colu?nbus, Ohio. 
DE.\H Suc-I am in receipt of your communication of June 15th, in which 

you request my opinion upon the following: 

"Kindly advise me as to whether a member serving in the last 
general assembly is eligible to hold a temporary position in the bureau 
of lator statistics. The position applied for was not created by the 
recent general assembly." 

and in reply I desire to say that section 1 !l of article 11 of the constitution of 
Ohio provides that: 

"No senator or representative shall, during the term for which 
he shall have been elected, or for one year thereafter, be appointed to 
any r:ivil office under this state, which shall be created or the emolu
ments of which shall have been increased, during the term for which 
he shall have been elected." 

Section 15 of the General Code provides: 

"No member of either house of the general assembly shall be ap
pointed as trustee or manager of a benevolent, educational, penal or 
reformatory institution of the state, supported in whole or in part by 
funrls from the state treasury. * * *" 

In my opinion, a member of the general assembly is eligible to hold a 
temporary position in rhe bureau of labor statistics for the reason that the 
position, as cited in your letter, is not one which comes within the provisions 
of the sections of the constitution and of the General Code above referred to; 

. said position being one that is temporary in its nature only, and for which 
there is no statutory lixell compensation, although compensation may be allowed 
for servkes performed. 

Very truly yours, 
TD!OTIIY S. HOGAN, 

Attorney General. 
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130. 

::\IATTRESSES-LABEL-STATEl\I"ENT OF QUANTITY, QUALITY, AND 
WHETHER "Nl<JW OR SECOND HAND"-STATUTORY REQUIRE:\1ENTS. 

Section 12798-2, General Corle. require.s that all new mattresses be labeled 
tcith a statement: First, of the material of the ''filling" used in the, "manu
facture" of such mattresses: seconrl. whether such material is new or second 
hand in whole or in pm·t: thinl. the quantity anrl quality or grarle of each 
material 1!sec!. 

Cou:~trn:s, OniO, October 19, 1911. 

Hox. FRED LAXGE, Commissioner of Labor Statistics, Columbus, Ohio. 
DEAn Sm:-Your predPcessor, Hon. C. H. '>Virmel, submitted for my con· 

sideration seetion 2 of House Bill 579 to bf'J found in 102 Ohio Laws 519, known 
as secti.on 12798-2 of the General Corle. He desired a construction of said 
section in orcler to ascertain what is necessary to be stated in the label provided 
for in said section in regard to mattresses. 

The act in question is entitled "an act to provide for the branding and 
labeling of mattresses, and to provide against the use of insanitary or unhealthy 
materials in the manufacture of mattresses and to provide against the sale of 
mattresses containing such insanitary or unhealthy materials." 

Section 1 of said act provides: 

"vVhoever manufaclures for sale, offers for sale, sells, delivers or 
has in his possession with intent to sell or deliver any mattress which 
is not properly branded or labeled as hereinafter provided, or which is 
falsely branded m· labeled, or whoever usf's, either in whole or in part, 
in the manufacture of mattresses any cotton or other material which 
has been used or has formed a part of any mattress, pillow or bedding, 
used in or about any public or private hospital, or in. or about any 
person having infections or contagious diseases, or whoever dealing in 
mattresses has a mattress in his possession, for the purpose of sale or 
offers it for sale without a brand or label as herein required or removes, 
conceals or defaces the brand or label thereon, shall be fined not less 
than $25.00 nor more than $500.00, or be imprisoned in the county jail 
not more than six months or both." 

Section 2 of said act in part provides: 

"The brand or label required l.Jy the next preceding section shall 
contain in plain print in the English language a statement of the 
material used in the manufacture of such mattress, whether such 
materials are in whole or in part new or second hand, and the quantities 
and qualities of the material used." 

The l~tbel provided for in section 2 must contain: 
(A) A statement of the material used in the manufacture of such 

mattresses. 
(B) Whether such materials are in whole or in part new or second hand. 
(C) Th~ quantity and quality of the material used. 
As the law requires that the !abel must contain a statement of the materials 

used in the manufacture of mattresses, it is clear that such label is intended 
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to be used wholly upon new mattresses as manufactured, and not upon 
mattresses which are sold as second hand mattresses and not as new mattresses. 

A.. A statement of the material used in the manufacture of such mattresses. 

The title of the act is to provide against the use of insanitary or unhealthy 
materhtls in the manufacture of mattresses and to provide against the sale of 
mattresses containing such insanitary or unhealthy materials. 

The question arises at the outset as to exactly what materials used in the· 
manufacture of mattresses are meant. Does it mean simply the materials which 
are used as a filler for such mattresses, or does it liltewise include the ticking 
which surrounds the filler? In view of the well known fact that all new 
mattresses are covered with new ticking, and further in view of the fact that 
the purpose of the act is to provide against the sale of mattresses containing 
insanit~ry or unh8althy materials, I am of the opinion that the meaning of the 
word "materials" as usell in the mal)ufacture of such mattresses refers to the 
filler, and does not refer to the ticking surrounding such filler. 

Elach and every material used for a filler must be set forth in the label, 
but it is not necessary to set forth anything in reference to the ticking 
surrounding such filler. 

B. ·whether such materials are in whole or in part new or second hand. 
This language is plain and requires that in naming each material which 

goes into the filler of a mattress, it must likewise be stated whether such 
material is wholly new, or whether a part thereof is new and a part thereof 
second hand. 

0. The quantity and quality of the material used. 
(1). The quantity. 
A question has arisen as to how the quantity of tpe materials used in the 

manufacture of mattresses shall be stated. 
I am informed that it is proposed by the manufacturers of mattresses to 

state the gross weight of the mattress and to state the quantity of the various 
materials used therein by p0rcentage. 

I am of the opinion that it would be perfectly proper to state the ~umber 
of J?OUnds of each material used in the filler of the mattress, or to state the 
gross weight of the mattress and give the percentage of each material used 
in the filler from which the exact quantity of each material used may be 
ascertained. 

(2). The quality. 
As I construe the word. "quality" as used in said section 2 it is used in 

the sense which is ordinarily given it, to wit: the meaning of grade. 
I have been informed by mattress manufacturers that it would be difficult 

for them to sta~e the grade of each of the various materials going into the filler 
of a mattress, for the reason that the materials purchased by them as fillers 
are invariably purchased by sample atHl not hy grade, and that to require the 
grade of each and every material going into the filler to be stated would be an 
unjust requirement. 

Such manufacturers further state that they believe such provision as to 
quality only means quality in reference to whether the materials so used are 
new or second hand. 

I am unable tq give any assent to such a construction, for the reason that 
the language as .used in said section 2 distinguishes between quality and 
whether the materials used are new or second hand. 

I am further informed by such .DJanufacturers that several of the materials 
used as fillers are all of one quality, and, consequently, have no commercially 
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!mown grade. In view of these facts such manufacturers claim that they should 
not be required to give the quality of each particular material used. 

I am of the opinion, however, that the plain meaning of the law is that 
the quality, ns ordinarily understood to mean grade, of each material must be 
stated. Of rom-se, if the material so usen has no gradation in the market a 
mere statement of the material so used would be all that is necessary; where, 
however, the rnatel'ial S() use<l is commercially graded the grade thereof must 
be stated. 

Summin~ up, therefore, J am of the opinion that the label used on a 
mattress should state: 

(a) Each material used in the filler; 
(h) The amount of each material either in pounds or by percentage, and 

the quality of each such material. 
(<;) If any of the materials used in the mattress are wholly new such 

fact must be stated; if any one is second hand such fact must be stated; if 
any one is in part new or in part second hand the amount of each must be 
stated. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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148. 

S'l'A.'fE IJIGHW_\Y CO:\I)USSIOXER 

(To the State Highway Commissioner) 

STATE AID-APPLICATION l<~OR SPECIFIC YEAR BY COUNTY 
COMMISSIONERS. 

·when the county commi.ssioners in 1909 ap]Jliecl tor 1910 state aiel andJ 
pa:;sed a 1·esolution clirecting the specific 1tse of such state aicL to a particular 
roacl ·improvement which· roar/. improvement 1cas abanrlonecl ancl another roarl 
improved. instead, and the commissioners have not during 1910 made applicar 
tion tor 1911 state aid, said commissioners 1uill not be entitlecl to a 1911 state 
aiel, for the purpose of making the intenrled first road improvement. 

March) 4, 1911. 

Hox. Cr.IFFOHD SHOE~lAKER, Assistant Engineer, State of Ohio, Highway Depart
ment, Columbus, Ohio. 

DEAR Sm:-Under date of Fe,brnary lOth, you state: 

"The county commissioners of Pike county made application on 
December 7th, 1909, under section 31 of the state highway act, for the 
1911) state aid appropriation to be used for pike repair. On January 
13th, 1910, they applied on the regular form (hereto attached) for the 
improvement of the Jones Chapel road, under the provisions of section 
1219 of the General Code. 

"After survey of the .Tones Chapel road was completed, the com
missioners rlecided not take up the improvement of that road, and on 
September 9th, 1910, they applied for the construction of the Columbus 
and Portsmouth roan. This road was put under contract for construction, 
and the balance of the 1910 appropriation was used for repair, as 
provided in section 1219 of the General Code. 

"During the year 1311) the county commissioner did not apply for 
state air! for 1911, as provided in sections 1185 and 1218 of the General 
Code." 

Attached to your inquiry is a certain resolution passed by the commissioners 
of Pike county at the regular session of December 7th, 1909, wherein the board 
states that it has made application on the same clay as the resolution was passed 
for its portion of the 191.0 state aid money and is desirous of using its part of 
sairl money in construction and the balanee for repairs as provided in section 
31 of the state highway law. This resolution was filed in your office Janu·ary 
13, 1910. 

Also attached is a resolution passed by the county commissioners on the 
20th day of December, 1909, in. pursnance of said resolution of December 7, 
1909, for the construction of said Jones Chapel road, which last resolution was 
filed with the state highway department on .January 6, 1910. 

You inquire whether the 1911 state air! appropriation can be used by the 
county commissioners of said county in the construction of the .Tones Chapel 
road above mentioned, they having failed to apply during the year 1910 for 
the 1911 state aid. 

It is my opinion that the resolution passed December 20, 1909, and filed 
in your office on .January 6th, 1910, is to be considered in connection with the 
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resolution of DecP.mber 7, 1909 (filed in your office .January 13, 1910), and was 
for the purpo~e of using the 1910 state aid money in the construction of said 
Jones Chapel road and for no other purpose, and that, therefore, it cannot he 
considered as such an ap)llication as is provided for under section 1185, 
General Code. 

Therefore, the commissioners of Pilie county, not having applied for the 
state airl for 1911, are not entitled to the 1911 ~tate aid appropriation under the 
Jones Chapel road applira.tion. 

175. 

Very truly yours, 
TD!OTHY S. HOGAX, 

Attorney General. 

SUJi'FICIENCY OF APPLICATIONS FOR STATE AID FILED IN PREVIOUS 
YEAR. 

By reason of the amenclment to section 1189, General Code. applications 
for ~tate aiel for highu;a1-' improvements which ha1Je been {ilecl in years prior to 
the year ne.rt preceding the year in ttJhieh tile appropriation tor the purpose 
IJeeomes available are sufficient basis for the approval of the highway com
missioner. 

Coi.tJWIL'H, Omo, March 10, 1911. 

Hox .• 1.\~It:H C. "\VoxnEHS, Slate Highway C'lmmissioner, Columbus. Ohio. 
DICAH Snc:-I 'liD herewith replyin;,'; to your communication of the 2d inst., 

in whirh .vou cite section 1185 of thf' General Corle, and in reference to which 
section you make t.h<' following inquiry: 

"I would be please•! to be adviser! if suf'h application must be filed 
during the year next prP.cerling the year in which the appropriation 
becomes aYailable, or whether applirat.ions marie in previous years 
can be used." 

It is the opi11ion of this department that a)lplications made in previous 
:;ears can be used anrl that applications nP.ed not he filed during the year next 
precerling thA year in which thP. appropriations become available. We reach 
this conclusion by virtue of the amP.ndment to sertion 1189 of the General Code, 
which said amendment was passed :\lay 10, 1910 and is found in 101 0. L .• page 
286, Ohio Laws. Said amendment, as amended, reads: 

"" " " lf the highway commissioner approves of the construction 
of a highway, he shall certify his approval to the application to the 
county commissioners anrl applimtions nnt so approved shall remain 
on fi!e anrl be at'ailablc for iutu1·e approval until withdrawn with his 
r:onsent or disapprut:ecl lly him."' 

Trusting that this answers your inquiry satisfactorily, I am, 
Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney General. 
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176. 

CONTRACT BY STATE AND COUNTY FOR GRAVF:L ROAD-RIGHT OF 
COUNTY TO :\lAKE SUPPLEMENTAL CONTRACT FOR ASPHALT. 

Where the state ana a county have entered into a contract tor a gravel 
roa!l, the county may ente1· into a supvlemental contnzct with the same con
tractor, for asphalting the roa(~, providing the former contract is not a'ffected 
thereby, 

CoLUliiBUS, Orr1o, March 11, 1911. 

Hox. J. C. Woxu~;Hs, State HiglltvrL11 Commissioner, Colmnbns. Ohio. 
DI,.Ul Sm:-Yonr favor of March 7th has been received. You state: 

"Thf) stale of Ohio and D:u·kc county entered into a contract with 
Baker & Kins0ly on the 3f)th day of September, 1910, for the con
struction of a grav~! road in said county. The consideration in the 
contract was $2,84D.90. 

''I have received a recent letter--copy of which is attached
Rtating that the commissioners of Darke county h'ave entered into a 
supplemental contract with said contractors, providing for the treat
ment of said road with asphalt. The consideration of this supplemental 
contract is $1,645.20. They have asked my approval of their action 
and while I can see no reasonable objection to their maldng a better 
road if they so desire, I do not feel that it would be' proper for me to 
formally approve what they have done but that it will be sufficient if 
I do not interpose an objection. It seems to me that in this way we 
would not waive any rights which the state may have in relation to 
this contract. Kindly advise me as to my duties." 

The ··policy of the state is to improve the highways thr<mghout the state 
and to procure therefor the best materialf' in this construction possible. 

As you say in your letter that the supplemental contract entered into by 
~he county commissioners of Darke county will re~;mlt in a better road than 
that called for in the original contract, r can see no objection w the substitution 
of an asphalt bound road for a water bound road. proYided the state incur no 
additional expense. 

I agree with you th'at it woulcl not be proper for yon to formally approve 
the· supplemental cont.ra~t or in any way waive the rights which the state has 
in relation to the original contract. 

If the road as completecl shall be completPd to your satisfaction, and be in 
<'very way in compliance with the terms of the orig-inal contract, except that it 
be asphalt bound instead of water hound, you wonla be justified in accepting it. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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B 223. 

CONTRACTS BY STA'l'E F'OR PUBLIC 1::\IPROVE:\IENTS-BANKRUPTCY 
OF CONTHACTOR-ASSIGN:\lENT OF CONTRACT TO ONE SURETY
CONSENT OF OTHER SURETY-DISPOSITION OF PROCEEDS OF 
ASSIGNED CONTRACT. 

When a persun who has contracterl 1cith the state. becomes bankrupt, he may 
assign the C'Jntract to a sErety 011 his bond. and the latter may complete the 
contract, be paicl from the estimates clue on the contract such loss _as he may 
suf{(Jr by being compel/eel to take over the same, ancl be compelled to pay the 
balance tu the trustee in 'Jankruptr:y uf the former. Where the assignment is 
to but one of the 8Ureties, however, a consent to the assignment should be pro
cured from the other surety in 01"(/e.r to avoi,z the possibility that a recognition 
/Jy the state, of the assignment to the first suret111 woulcl be taken as a release 
nf the ot11e1· surety. 

CoL"L':.mcs, Onro, April 18, 1911. 

Hox .. LI:IIES C. Woxn~:no;, State Highway Commissioner, Columbus, Ohio. 
DEAI: Sm:-I am in receipt of your favor of ~eeent date in which you state: 

'"On the 25th day of August, 1910, J. P. Warnick, of Cadiz, Ohio, . 
entered into contract with the state of Ohio for the construction of the 
Piedmont road, state highway "D" in :\'[oorefield township, Harrison 
county, the consideration of the contract being $14,847.25. The time 
for the completion of this contract was five months from the date of 
letting, but as the time expired in the winter and the work was uncom
pleted, extension was granted to .July 20, 1911. 

"I have received a letter from the attorneys of Mr. ·warnick, dated 
April 8th, 1.911, to the effect that Mr. Warnick has been forced into 
bankruptcy and that before going into bankruptcy be assigned to 
.lameR 0. Henuen;on, one of the sureties on the said contract, the con
tract for this road improvement. 

"I would he pleased to be advised if I can recognize this assign
ment, and in whose favor estimates shall be drawn." 

It is a well ~established principle of law that sureties on the bond of a 
contractor are permitted, on the contractor's abandoning the contract, to take 
up the work anrl complete the contract in order to save themselves from loss. 

It is also well settled that where such sureties on a contractor's bond 
complete the contract on his abandonment of it, they stand in the position of 
the owner of the vroperty to which the contract relates to the extent at least 
that they are entitled to sufficient of the money to be paid on the contract to 
save themselves from loss on the eontract of suretyship and to the money 
unpaid to the contractor at the time of his abandonment of it so far as necessary 
to" reimburse them from any loss due to their sureties completing the contract. 

The facts as stated by you, to wit: That the contractor has been forced to 
go into bankruptcy, and that before doing so assigned the contract to one of 
the sureties on his bond, would be an abandonment of the contract on his part. 
This wuuhl permit the sureties to go ahead and complete the same in order 
to save themselves from loss. As, however, the assignment of the contract was 
to but one of the sureties on the contractor's bond, and as a recognition of the 

G3-A. G. 
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assignment of the contract might be construed as such a change of. the sureties' 
contract as to release the other surety, I advise that before you recognize the.. 
said assignment you shonlrl require the assent of the other surety on the bond 
to the assignment thereof. Should the other surety assent to such assignment, 
it is my opinion that yon may recognize it. 

Upon receiving the assent of the other surety to such assignment and should 
yon recognize the. same, the estimates should be made out in favor of such 
assignee as surety on the original contract. 

r assume you have paid and will pay only eight per cent. of the cost of 
the construction as the work progresses anrl that you will retain twenty per 
cent. thereof until completion of the worll: as provided under section 1211 of 
the General Corle. "\·Vhen such work is completed you should pay to the surety 
who completes the contra<:t only sufficient of said money as to reimburse him 
for any loss he may have suffered by reason of completing the contract and 
the balance should be paid to the trustee in bankruptey for the benefit of the 
creditors of sueh original contractor. 

As I understand the law, on the failure of the original contractor to 
perform the worlc the sureties may take hold and complete the eontract in 
order to saYe themselves from loss, but they are not entitled thereby to derive 
any profit to themselves in so doing. It wonld, therfore, be perfectly proper for 
you to require the assignee of the eontract to furnish you with suffieient bond 
to hold you harmless in paying to him the eighty ])€r cent. of the cost of the 
remaining construction work upon your recognition of the assignment of the 
contract after receiving the assent ot' the sureties thereto. 

A 242. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

APPLICATION FOR STATE AID-MAILED DEC. 20th BUT NOT RECEIVED 
BY STATE HIGHWAY COMMISSIONER PRIOR TO JAN. 1st-RELIANCE 
UPON AFFIDAVIT OF COUNTY AUDITOR. 

The state higlnray commission may recognize an affidavit of a county auditor 
containing a statement that an application tor state aid tor a road improve
ment harl been mailerl by him in ample time to reach the commissioner on Jan. 
1st in aue c0urse of the 11t.ails. anil thou.oh snch application 1oas not receivea 
before Jan. lst as required by section 1185, General CocLe, may act upon the 
same upon the st?·ength of the aforesaia affidavit. 

May 4, 1911. 

Hox . .J nrEs C. WoxnERS, State Highway Com.rnissioner, Columbus, Ohio. 
D~~AR Sm:-In your favor of April 20th yon state: 

"I am in receipt of an affidavit in which W. A. Wooddell, county 
auditor, of Pike county says that about the 20th day of December, 1910, 
he forwarded the resolution of the commissioners of Pike county for 
the improvement of a road in said county by state aid. 

'·This resolution was not reeeived at this offiee and consequently 
is not in our files, and as the state aid law provides that applications 



.\X:\T \L REPORT OF 1'TTF. .\TTORXEY ClEXER.\JJ. 

fo1· air! in the construction of roads must be filed i.Jpfore January first 
of each year, I would be plPased to be advised if this resolution can 
be ac·te!l upon, under the circumstances, in the same manner as if it 
had teen filPcl het··= ai the- proper time. A copy of the resolution 
aef'ompanicd the affidavit, ancl copies of the same are hereto attached." 

SE'Ption 11 S5, General Code, provicles in part as follows: 

"The commissioners of a county may n.al'e application to the state 
highway commissioner for aid from an avpropriation by the state for 
the construction and repair of highways. Sueh application shall be 
filed with the c:ommissioner heforP thE' first day of January preceding 
the date when such appropriation becomes available." 

It would appear from the affidavit of ,V. A. Wooddell, auditor of Pike 
eounty, that he duly fon\arcletl to your department ahout December, l!HO, the 
proper re~olut.ion of the <'Omrnis~ioners of said countYi for state aid money. It 
would fu:-ther appear from your letter that the same was not received, and 
f'OnseqnPntly is 110! in your files. As the policy of the state is to encourage 
the building of good roads, ar.cl as it woulcl appear from the affidavit of Mr. 
'Voorldell that an application for state aid money had been so as in due course 
of mail to reach your office before .January 1, 1911, I believe you would be 
well within your right shonlcl yol! recogni;o:e this resolution as filed before 
.January l. 1911, and grant said county its share of said state aid money. 

c 257. 

Very' truly yours, 
TDIOTHY S. HOGA;:.I, 

Attorney General. 

SUPERINTENDENT OJi' TIOAD WORK BY ENGINEERS-INSPECTORS 
CANNOT PERFOR:\I. 

Ser:lion 1215, Gencrrrl Code. intcn(ls that all superintendence of works of 
constntf'tion of r-oads shall be .1lone by a I'Om.petent engineer. Such superiJt, 
tendenre may not be performed 7Jy inspectors. 

Cm.u~mus, Onro, May 23, 1911. 

Hox .. LutEs C. 'Voxi!ERH, State High·u-ay Commissioner, Columbus, Ohio. 
DF.AH Srn:--Undcr date of April 27th, you inquire whether it would be 

proper for the state highway eommissioner to employ inspectors to tal{e charge 
of the work of construr:tion of state aid roads, and you call my attention to 
section 1215 of the General Code, stating that it is the only provision for the 
superintpndence of worl< on n statE' aiel road to be' found in the state highway 
law. 

Said section 1215, GenPral CodE', rE'ads as follows: 

"The state hi~hway eommissioner shall use a competent engineer 
to make thr neco?ssary snn·E>ys and plans for a proposed highway im
provo?ment. Such "n!!ineer may also hP. {'ffiployed to superintend the 

• 
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work of construction of ><nch improvement. Such person shall be com
pensaterl for each da;r employed in such service, not to exceed the 
amount allowed by law." 

Section 1211, General Code, as amended 101 0. L. 286, provides in part 
as follows: 

"Payment of the cost of construction of such improvement shall 
be made as the work of c:onstruction progresses, upon estimates made 
by the engineer in charge of the worl' when approved by the state 
highway commissioner." 

While the Rtate highway law imposes the duty of construction of roads 
nnder said law on the state highway <:ommissioner, yet it is the duty of the 
Pommissioner to construct a road st: ictly in accordance with said law. Section 
1215, above quoteo, provides the manner in which the superintendence of the 
work of construction shall lJe mane. Section 1~11, above quoted, provides how 
payments for such worh of cnnstrnction shall he made. In each instance, it is 
clearly expressed th'at the superintendence of the work shall be done by a 
r.ompetent engineer and that the payment for the costs of snell construction 
shall be made upon estimates of such engineer. 

I am, therefore, clea"fiy of the opinion that the state highway commissioner 
is not authorized to employ "insveetors" to superintend the work of con
struction, which you state to have been the opinion of my distinguished 
predecessor. 

As I view the Jaw the legislature intender\ that all superintendence of work 
of construction shall be done by a competent engineer and not by "inspectors." 

285, 

Very truly yours, 
TIMOTHY S. HOGAN, 

.Attorney General. 

INSPECTORS, :!\IATERIALS AND COl'dPLETED ROAD WORK-ENGINEER 
TO INSPECT CO:!I<STRUCTION-ASSTSTANT lNSPFlCTORS TO EN
GINEER. 

The state highway comm.issi.oner may employ inspectors to inspect 
materials and. the work. as rlone. 'l'he worl,, of construction, however, must be 
superintenrled by an engineer and not by inspecto1·s. This rule, however, does 
rwt preclzule the highway commissioner from employing inspectors as supple
mentary to, nn(! as assistants tor, the engineer. 

Cou;:-.mus, OHIO, July 3, 1911. 

Hox . .JUtE>' R. MARKF:n: State Highway Commissioner, Columbus, Ohio. 
DE.\H Sm :..:..-r am in receipt of your favor of .June 28th, calling my attention 

to Senate Bill No. 165 creating a state highway department, which was passed 
hy the i·ecent legislature, anrl In r<>fert>nce to which you ask the following questions: 

"Has the state hi!:\'hway commissioner the authority to appoint 
inspectors on any work arising under this act? 
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'':\lay he f.x their salary anrl may he be allowed to vay them their 
actual and necessary expenses?" 
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Section 6 of said act codified as section 1183, General C.:>de, reads in part 
as follows: 

"'l'hn state highway l'on.missionP.r shall have general supervision 
of the construction, improvP.ment, maintenance and repair of all high
ways, bridgE's and culverts which are constructe[!, improved, main
taincu or rapairl'd hy the' aid of the state money." 

Section 42 of said acL codified as sedion 1215, General Code, reads as 
follows: 

"'fhe statP. highway eommissioner shall use a competent engineer 
and assistants to mal<e the necessary fmrveys and plans for a proposed 
highway improvement. Such engineer may also be employed to superin
tend the work of construction of such improvement, and shall be com
pensated for each 1lay employed in finch service, not to exceed six 
dollars per day, and actual P.Xpenses. All assistants shall receive not 
to exceed three dollars per day and· actual expenses." 

Said section 6 of the state highway law casts upon the state highway com· 
missioner the general supervision of the construction of roads under said act, 
and by necessary implimtion must vest him with the power necessary for the 
proper fulfillment of his duties thereunder. He must see that the contracts 
entered into by him with the various contractors are fully carried out according 
to thE' plans and specifications, and if in order RO to do, it becomes necessary 
to employ on said work inspectors whoso duty it is to oversee the construction 
as it is being placed, it is proper for him so to do. 

As I understand the duties of thl· inspectors, they are to see that the 
conil'il.et entcrerl into is being fully complied with, in that the material used 
and worl' done l.Je fnlly np to thP. stanrlard reqnired by such contract. 

I am, thereforE', of opinion since the law imposes the duty on the state 
highway commissioner to constrt!ct the roads for which state aid money is 
used, it would be prop«'r for him to employ im:pectors to look after the con
struction of said road and pay them a reasonable compensation therefor out 
of the state aid monP.y apportioned. to the county in which said road is being 
built. 

As I view section 42, supra, of said act, it does not limit the power of the 
state hig-h\\ay commissioner to the employmP.nt of an engineer only on the 
work, as snrh en~;ineer is to he employPd for the JlUl'JlOSe of superintending 
the wnrk of construction, wherea8 the tlnties to he performed by the inspector 
is to inspect thP. materials or wor]{ as done. 

In an ovinion rendere(j by this department, bearin~ date ::.\fay 23, 1911, I 
held that T waR ciP.arly of the opinionl that the state highway commissioner is 
not authorized to employ inspectors to superint«'nd the work of constmction. 
further advised in that opinion as follows: 

"As I view the law thP legislature intended that all superintendents 
of worl' of construetion shall IJe done hy a competent engineer . and 
noL hy inspectors." 

Howeve1·, it was not intended thereby to interpret the law as denying to 
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the state highwa~· commissioner the right to employ competent inspectors as 
supplementary to a r:ompetent engineer. The engineer is to do the necessary 
work of S'JperintendencP, while an im~pcctor may be employed to examine and 
report to the engineer just as is being done. In other words, it is a matter 
for the determination of the state highway commissioner as to how long he 
may need the services of an engineer, and at just what time, and it is my 
judgment that he likewise ha;;: the right to employ inspectors for such duties 
as are appropriate, to the end that. the cost of construction may thereby be 
reduced. 

Trusting that I haYe made my position clear on this matter, especially 
indicating my views that no narrow' policy is required of you when your purpose 
is to reduce the expense of construction, I beg to remain, 

G 326. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

STATE AID--APPLICATION BY COUNTY PRIOR TO ACT OF 1911-CONSENT 
OF HIGH'\VAY COMMISSIONER-LIMIT OF APPROPRIATION. 

Under sqction 55 of the act of 102 Ohio Laws. 333, connty commissioneTs 
who hove made applicafi.on toT state airl tor rezmiT of 1·oatls in accordance with 
the torrner laws rnay o7Jtain state aid: for repair this year with consent of the 
high1cay commissio>F!T as in previous yem·s,' proPided 'tT1c legislatnre has appro
priated snfficient funds for the p111·pose. 

CoLt'>mes, Omo, August 22, 1911. 

Hox. J.DtEs R. MAnKE!:, ·:State Highway Commissioner, Colnmbus, Ohio. 
DF;AR Sm:-I am in receipt of your favor of August 4th, wherein you state: 

"County commissioners who have made application (prior to 
January 1, 1911) for st'ate airl in repair of roans in accordance with 
the old Jaw, wish t.o lmow if they ca.n get state aid for repair this 
year, to be used, with the consent of the state highway commissioner, 
as in previous years." 

Section 55 of the act passed by the recent legislature and known as Senate 
Bill 1 G5 ( 102 Ohio Laws 333) at page 348 reads as follows: 

"This act shall not affect pending actions or proceedings, or affect 
0r impair any contract, application now on file, act done, or right 
accruing, accrued or acquirerl, or any penalties or forfeitures incurred 
prior to the time when this act. or any seetion thereof tal{es effect, 
11mler or by virtue of the laws so repealed, and the same may be con
duded or continued in thfl same manner and under the same terms and 
conditions and with the effect as though this act or any part thereof 
harl not been passed." 

Section 6309, Gerlflral Code, in reference to revenues derived from registra
tion fees of motor vPh icles reads as follows: 
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"The revenue~ derivecl by registration fePs provided for in this 
chapter, shall be applied by the secretary of state toward defraying 
the exp~::nses incident to carrying out and enforcing the provisions of 
this chapter, and any surplus thereof shall be paid to him, monthly, 
into the state treasury. All such moneys eoming into the state treasury 
shall be a separate funcl for the improvemPnt, maintenance and repair 
of public roads and highwayr; of this state, and be apportioned as the 
state highway fund is apportioned." 

Rection 1218, General Code, provides: 

"If permanent roads of not le~s than standard width have been 
construrted prior to the establisbm•mt of the state highway department 
and tile materials thereof arP gravel, brick, telford, macadam or material 
of like quality, the connty commissionPrs may mal{e application to the 
state highway eommiRRioner on or before January first of each year, for 
the amount of st3.te funds apportioned to such county. 

"ThPrenpon the amount so apportioned shall be paid to the county 
trPasurer, if the county commissioners of ~>urh county have levied or 
will levy a tax on thC' duplicate of the county sufficient to equal the 
amount so apportioned. S11d1 appropriation ancl levy shall become a 
pr:rt of the pilie rep(Jir fund of the tou-nships, and be apportionecl to the 
ton:nship.s or Toad districts of not less than one township each in pro
portion to the mr.ount nf the f!!ncl collected ~y such levy in each such 
township or road rlistrirt. Township trustees or other authorities having 
charge thereof shall apply such fund to the repair of improved roads 
in the same manner as Qther pi!<e repair funds are applied, but the 
material m-•ecl therefor shall lle equal to the material used in the 
original construction of snch road." 
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The moneys received under section G:JO~. supra, are usually appropriated 
by the lPgislature without any restrictions whatever. The legislature usually 
in appropriating moneys for the state highway department frorn the general 
fund adds to such appropriation certain restrietions upon such department in 
the usc of such money, and, thereforre, the various aPts appropriating such 
money must be consulted in order to decide whether there are moneys which 
can be appropriated under section 1218, General Code, supra, to go into the 
pike repair fund of the various counties. 

As 'lection 55 of the act passed by the recent legislature, 102 Ohio Laws 
:l33, above set forth, specifically provides that such act shall not affect applica
tions now on file, and that the same may be conducterl and continued in the 
same mann8r and under the same terms anrl con<litions with the same effect 
as though surh ar:t had rot bePn paseed, I am of the opinion that the county com· 
missioners who have made application for statP aid for repair of roads in 
acrordanr.€' with the law existing priot· to the enactment of the law set forth 
in 102 Ohio Laws 333, Pan get state aiel for repair this year to be used with 
the consent of the state highway C"ommissionPr as in previous years, provided 
there are funds whir·h have been appropriated by the legislature that can be 
used for that purpose. 

In answering the above, I wish it distinctly understood that I do not pass 
upon the question as to whether or not county commissioners who have made 
appliP<t.tion prior' to .January 1, l!Hl, for state aid in repair of roads in 
accordance with the old law are Pntitled to receive the same for repair this 



840 STATE HIGHWAY COM::\IISSIONER 

year as of right irrespective of the consent of the state highway commissioner 
having been first obtained. As the question propounded by you does not reach 
this proposition I will not answer it until I receive a request for opinion 
thereon. 

A334. 

Very truly yours, 
rniOTHY S. HOGAN, 

Attorney General. 

CONTRACTS ON LEGAL HOLIDAYS-ADVERTISEMENT AND SALE OF 
STATE AID ROAD ON LABOR DAY, LEGAL-PRACTICE DEPRECATED. 

While a proceeding to advertise anc~ sell a state aid road on Labor day wmtlcl 
be valid, the act is one to be rl.eprccated as a violation of the sacredness of the 
day intended to be established, b1! section 5977, General Code. 

CoLu~rnus, Onro, September ( 1911. 

Hox. CLIFFORD SnoE:IrAKEH. Dcp·uty Highway Commissioner, Columbus, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 22d, which 

reads as follows: 

"We would like to know if the proceeding would oo legal to 
advertise and sell a st:ite airl road on the 4th of September, 1911, which 
is Labor day." 

Section G977 of the General Code provides as follows: 

"The first Monday in September of each year shall be !mown as 
'Labor day,' and, for all purposes, shall be considered as the first day 
of the week." 

In Ha.c;tings vs. Columbus and Shuffiin vs. Columbus, 42 0. S. 585, the 
supreme court held: 

"Publication of the preliminary and other ordinances, with respect 
to a street improvement, in a newspaper of general circulation, in 
accordance with the terms of the statute, is a valid and legal publica
tion, although such newspaper is published only on Sunday." 

and Judge Okey, in the opinion, uses the following language: 

"It follows from the· foregoing, irresistibly and necessarily, that a 
summons or notice served by a sheriff, coroner or constable on Sunday, 
is in Ohio lawfully served. In saying so we do not intend to intimate 
that such officer ought, ordinarily, to make such service on Sunday, or 
that he would be guilty of any breach of duty whatever by declining 
to make such service on that day. Nor are we to determine whether 
the law is right or wrong. We have simply to inquire, what is the law? 
and having ascertained th'at, declare the result." 
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Tn the case of Stat~ vs. Thomas, fjl 0. S. 444, Judge Williams, rendering 
the opinion, says: (pp. -165-466) 

"If it be conceded that the statute places Labor day in the same 
category with Sunday for all purposes, does it follow that a grand jury 
impanelled on that day is an illegal body without authority to thereafter 
hear evidence and find imlirtm~nts? The distinctive principle established 
by the case of Bloom vs. RichardG, 2 Ohio State, 387, is, that Sunday 
laws at·e mere civil regulations for the good of society, and not 
designer! to enforce or require any religions observance of the day; and, 
that being penal in theit· nature, such laws will not be extended by 
constrnf'tion bcyon11 their plain import; so that, whatever act may be 
lawfully done on any other day of lhe wee]{, is equally lawful on 
Sunday, nnless its pet·formanct> on that day is forbidden by statute. 
Our statute goes on further than to the prohibition, on that day, of 
common labor, the arrest of persons on civil process. the selling of 
intoxicating liquors, and certain shows, games and sports. It was 
held :n that case that the making of a centrad for the sale of land did 
not come within the prohibtion against common labor on Sunday, and 
the sper·ific perfonnance of such a contract made on that day was 
enforced. The case was thoroughly considered, and it is shown by 
.Judge Thurman, in an opinion of great research, that the principles 
stated are maintained by the great weight of authority in this country, 
and that under constitutions like- ours, an enactment could not be 
sustained whose purposes was simply to enforce the observance of 
Sunday as a religious •luty." 

From the foregoing expressions of the supreme f'onrt I am convinced that 
your itH}niry shonlrl he answered in the affirmative and th,at it would be 
perfectly legal to adverliEe and sell a state aid road on the 4th day of 
September. 1 !'lll, which is Labor' da:•. Very truly yours, 

. \ III>E'\' ne~r. 

TDlO'l'IIY S. HOGAN, 

Attorney General . 

\\'hill' it is held lawful undec this department by virtt:l.' of the decisions 
to advertise and sell a state roarl on the 4th day of September, 1911, which is 
Labor day, the practice is one to be reprehenderl in virtue of the purposes of 
the statute. 

The statute, section 5977, provides as follows: 

"The first Monday in September of each year shall be known as 
'Labor day,' and for all purposes, shall be considered as the first day 
of the wl'elc" 

Whatever might 1Je toltrated with reference to private lmsiness sometimes 
g-rowing out of necessity in rPSJJP.ct to Labor rlay yet unde1· the statutes it is 
entitled to all of the sa~rerlness and dignity of Sunday so far as labor is con
r·erned. The public not only in this state, but in this nation, are more and 
more each year joining- in their tribute to the sacredness and dignity of labor, 
anrl it is especially befitting public rlerlartments of the state to observe in the 
fullness uf the spirit of the statutes its entirp intendment. This department, 
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however, earnestly r0comnoends that the state highway department and all 
other rlevartments of the state government should transact no business on 
Labor day, anrl further that all those under the direction and advice and 
control of said devartments he lil\ewise required to observe the same salutary 
rule. 

:363. 

Yours very truly, 
T!liiOTIIY S. HoGAN, 

Attorney General. 

NATIONAL, COUNTY ANll TOWNSHIP ROADS-NAMES AND CLASSIFICA
TION FURNISHED BY COUNTY COMMISSIONERS. 

The one na.tional road in thi.~ state has been 1·ezeasec£ to the state. 
A r.ounty road is oue establiiiher£ as such lly the C07Lnty cornmissioners ancL 

lyinq wholly ·with·in the counflJ: 01· ·nncler section 6916, ·•a road dedicatecl to the 
P7tblic use or 01Je1·atr:cl ancl user/. tor pnblic 7tse for more than twenty-one yem·s 
as a public highwo.y, and u;hiGh commences in an established road and passes 
through and intersects 1nith anotheT established road." 

A township roa<l is one cstablisherl as snch by the township tnLstees and 
lying 1oholly 1vithin the township. 

The countz' comm-issioners with the assistance of the co1mty S7trveyor should 
be able to furnish info1'mation with rega·rd to the classification of each anrl 
every roa(l. 

Cor.u~IBUS, Onro, September 15, 191.1. 

Hox. J.un:s H. ~L\HKf:ll, State Hightcay Com,ntissione1·, Columb1ts, Ohio. 
DicAu Sue-Under date of July 22cl, you ask for my opinion as follows: 

"I woulu deem it a favor if you will give us as soon as possible 
an opinion on a part of section 10 of the recently enacted state highway 
law (S. B. :Ko. 165), stating clearly what constitutes a national, state, 
county and township road. ·we dP.sire snch opinion that we may send it 
to the eounty and township authorities and thus get a uniform classifica
tion of the roads." 

In reference to a national road, I beg to state that there is but one national 
road in this state, which was a road constructed by the United States govern
ment. and subsequently released to the state. This road begins at Bridgeport, 
in Belmont county, and passes ir. a westerly direction through the counties of 
Belmont, Guernsey, Muskingum, Licking, l<~rank!in, Madison, Clark, Mont
gomery and Preble county. and leaves the state in the county line of Preble 
county aftm· passing through Belfast in said county. 

A state road is defined by Gianque in Ohio Road and Bridge/ Laws as 

''A state road is a road running into or through two or more 
counties." 

which is the definition to be found in State vs. Treasurer of Wood County, 17 
Ohio, 184. 
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A count]/ roar/ is defined by Giauque in Ohio Road and Bridge Laws as: 

"A county road is one established as such by the county com· 
missioners and lying wlwlly within the county." 

This definition ig likewiRE' taken from the case of State vs. TreasurE'!" of 
Wood County, 17 Ohio 184. 

I would lj]{ewise cal! your attention to certain other roads which have 
been deelarprl to he county 1·oads hy virtue of section 6916, General Code, which 
reads as follows: 

"Roads of any width dedieatE'<l to the public use, or opened or nsed 
for puhltc l'Se, for morf' than twenty-onE' years as public highways, ann 
wh;el! ('Onlmenc~ in an esi.n.bl ished road and pass to and intersect with 
another established roarl, shall be county roads and public highways. 
* * *" 

You will observe that the essence of the description of the last mentioned 
co;mty road consists in the al,sence of the word establishment. The road may 
lie wholly within a township or it may run through two or more townships, or 
through a township and a part of another, or through parts of two townships, 
and yet would be a county road, nrovided only that it be dedicated to the public 
use or opened and nsed for the public use for more than twenty-one years as a 
public highway, and which commences in an established road and passes 
tltrough anrl ·i1>terser:ts with another Pstablisherl road. This kind of a road 
generally arises from uses or derlication. 

A towns/! ip roar! is (lefine(l by Giauque as follows: 

"A township road is one establisher! as snch by the township trustees 
any lying wholly within the township." 

The above definitions, I trust you will find sufficiently comprehensive for 
your pu qwses. 

I thi:1k, however, t!::at YO'l will find that thP. county commissioners, with 
the assistance of the county suneyor, will be able from the statistics and in
formation ft>rnished by the township trustee~, to specify exactly in what class
ift('ation each and every road in the various counties belong. 

Very truly yours, 
TD!OTITY s. HOGAN, 

Attorney Geneml. 
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38::!. 

ROAD IMPROVEl\fENTS-DUTY OI<' COl\BHSSIONER, TOWNSHIP TRUSTEES 
AND ROAD f~iJPERINTEND_ENT-EXPENSES-DAMAGES-VIEWERS
COUNTY SURVEYOR. 

f:>cction 3370, Gcne1·a1 Code, p1·ovides that a road superintendent shall be 
hired and employed tor each road district bj! the trustees on each township. 

Upon the filing with the com1nissioners of a petition tor the laying out of a 
county road, 1•i.eu;ers shall first 1Je appointed to act as ai j1Lry to assess an~ 
determine the compensation tor properties to be appropriated, and the surveyo1· 
shall s1~rvey the road, after which the vic1r;crs shall rGport and present the 
report tor the approval of the commissione1·s. The snrvey anfl report shall be 
recorded. 

'l'he damages shall he paid partly from. the county treasury an(l partly by 
the petitioners ·as the commissioners shall cletcrmine. Further than this, the 
cornntissioneTs shall make no expendit1wes. 

Upon certification by the commissi.oners, to the tn~stees of the townships, 
the latter officials shall (li1·ect the roacl superintendent to construct and flrain 
the road, who shall 1tse the labor ancl funds at his disposal to complete the 
con stnwtion. 

CoLU~Hn;s, Onm, September 21, 1911. 

Hox. Cr.rFFOHD SHOKMAJo<En, Dap11ty Highway Commissioner, Columb1~s, Ohio. 

DE-~cn Sm:-I beg to acknowledge receipt of your letter of August 16th, 
referring to me for my opinion thereon the letter addressed to you by Hon. 
Walter M. Beck, assistant prosecuting attorney of Columbiana county. 

The question::; prllsented by Mr. Beck arc as follows: 

"1. Are road SU].J<>rintendcnts to be elected or appointed, under 
. the present law? 

"2. Under what anthority are county roads opened and con
structed, and by whom is the expense of construction and opening paid?" 

As to the first question I heg to statll that section 3370 of the General Code 
is now in force, as found in 101 Ohio Laws 113. 

It explicitly provides that "the trustees of each township shall employ and 
hire for each road district a suitable person * * * who shall be known as 
road superinteni!ent." Thh provision seems to answer the question. 

As to the second l]uestion I beg to state that the following sections outline 
the procedure for opening county roads: 

Section n8fil, General Code, provides for the filing of the petition with the 
county commissioners or the laying out of a county road. Other succeeding 
sections provide for the formalities incident to the filing of such petition. 

Section 6867, General Code, provides for the appointment of viewers "who 
shall also br! a jnry to assess and determine the compensation * * * for 
the properties sought to be appropriated * * * and to assess and determine 
how much les::; valuable * " ,. the land or premises from which appropria
tion may bP. taken will be re;;_r!ered by the opening and construction of the 
road." The section :tlso directs the county s•H"Veyor to survey the road. The 
succeeding sections provide for the proceerlings of the viewers and the surveyor. 
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Section 6S79 provides for the report of the viewers. Section 6880 provides for 
the a]Jproval of the report and the record thereof, together with the survey 
anrl plat. 

Ser-tion IJ88l provides as follows: 

'·Thenf'€'fortll, such road shall be a puhlic highway, and the county 
r~ommissioners 8hall issuP. their order to the trustees of the proper 
township or townships directing it to be opened. "' * "" 

Other provisons of the same chapter, especially section 6883, provide for 
~he assessment of thfl rlamages. The latter section expressly stipulates that 
~uch dama~es shall he paid out of the county treasury, or partly out of the 
county trcas•1ry an'l partly by tl•e pf>titioners for the road, as the commissioners 
may determine. No section of the chaptPr, however, authorizes the commis
sioners ro incur any expense incident to the opening, laying out and establishing 
of the road olher than the payment of damages and of the compensation for 
the !and actually appror1riated. 

This silencn of the statutes, together with the express language of section 
G881, a hove quoted, lead to the conclusion that the county commissioners are 
not liable f<'n· the expenses of laying out, opening and constructing a county 
road. Said :-;erlion 6))S l seems to throw the burdefr of such expenses upon the 
trustees of tbe pi'Oper township or townships. This section, )lowever, is to be 
read in connection with section 7137, whir-h provides in part: 

"A road SUJJf'rintendent .;;hall open or cause to be opened and kept 
in repair the pub! ic roads and highways which are laid out and 
established in his road district and remove or cause to be removed all 
encroachments by fences or otherwise and obstructions that are found 
thereon. * ¢ "" 

The succeeding sections of the chapter, of which this section is the first, 
presr.ribe in delail ll~e powers and duties of the road superintendent iu dis
charging the princip..<tl duty enjoined upon him thereby. 

In view of these provisions it is my opinion that when the county com
missioners have approved the report of the viewers, or reviewers as the case 
may be, ann have determined that a county road which is petitioned for will 
he public utility, and have confirmed the assessment of damages and compensa
tion made by the viewers or reviewers, their function with respect to the 
establishment of the road is discharged. They have thereby created a public 
way, but they have not constructed a public road. It then becomes their duty 
to certify the result of their official action to the township or townships. It 
then becomes the duty uf the trustees to direct the road superintendent to pro
ceed with the construction and drainage of the road. In the discharge of this 
duty thn road superintendent may use the road labor under this control and any 
funds which may be available to him for expenditure. 

This conclusion is not inconsistent with the provisions of the act of May 
18, 1910, J 01 0. L. 292, which act provides in effect that all county roads when 
hiilt shall he subject to the jurisdiction and supervision of the county com
missic,ners and that all township roads shall likewise be under the supervision 
C'f the trustees. The exaet meanin~ of this act is not clear, but in my opinion 
it dnes not iP any way alter the procedure for original opening up and con-
struction of a county road. VPry truly yours, 

TnrOTHY S. HooAx, 
Attorney General. 
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496. 

HIGHWAYS--STATE HIGHWAY CD:\1:\HSSIONER-APPLICATION FOR 
STATE ATD BY COUNTY Co:\11\IISSIONERS. 

Under sect-ion 1218, General Oocle, it is ~andatory nz>on the state highway 
commissioner. v.pon npplication by the county commissioners of a particular 
r:atmty (such county not nav·ing askell frJT construction of improved roads by 
the state. highway department). to zwy to tlle county treasurer of such com!ty 
the nmonnt aP1JOrtioncd IJy the state highu;ay commissioner to such county pro
videcl the county commissio1w1·s of such connty 1J1"0virle a sttm equal to the 
amount so appropriated. 

CoLc:-.tnus, OJito, December 20, 1911. 

Ho~. J.UIES H. lVL\RKEH. State Hi_qhway Commissioner, Col!tmbus, Ohio. 

DEAt\ Sm:-Base1l upon my opinion to yon under date of August 27th, you 
inquire undef date of Dec.,mber 1sl, whether it is mandatory upon the state 
highway commissioner to grant an application for state aid for repair, the 
H.pplication being filed prior to January 1st, 1!111, and being made for the 1911 
funds and otherwise heir.g regular, or whether it is discretionary with the state 
highway commissioner. 

Section J 185, General Code, provides that the county commissioners may 
make application to the state highway commissioner for aid from an appro
priation by the st:'lte for the construction and repair of highways. 

Section 1186 of the General Code provides that each application for state 
aid in the construction of an improvement of highways shall be accompanied 
hy a properly r.ertified resolution of the county commissioners. 

Rection 118!! of the General Coile provides that upon receipt of an applica
tion the state highway f:ommissioner shall determine whether the highway 
sought to be improved is of sufficient public importance to come within the 
purpo,'ls of this chapter. 

The application referred to in section 1189, General Code, is as I construe 
the state highwa.y law the application referred to in section 1186, General Code, 
to wit: au application for the construction of highways. This is more clearly 
shown hy an examinalion of section 1190, General Code, immediately following' 
said section, as it is provirled that if the state highway commissioner approve 
the application hP shall cause a map of the highway in outline and profile to 
be made, and cause l)lans and specifications thereof for telford, macadam or 
gravel roadway. 

The sections following the above up to and including section 1217, General 
Code, deal, as I view it, exclusively with the construction of improvement of 
highways. 

Section 121S, General Code, provides: 

"If permanent roads of not less than standard width have been 
constructed prior to the establishment of the state highway department 
and the materials thereof are gravel, brick, telford, macadam or material 
of like quality, the county commissioners may make application to the 
state highway commissioner on or before January first of each year, 
for the amount of state funds apportioned to' such county. Thereupon 
the amount so apportioned shall be paid to the county treasurer, if the 
county commissioners of such county have lPvierl or will levy a tax on 
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the duplicate of tl:e eount~· sufficient to equal the amount so appropriated. 
Sueh apnropri<ttion :md IPv~· slu• II he~ome a part of thE' pike rE'pair fund 
of thE' townships, and b~-: apportioned to the townships or road districts 
0t not less than one township each in proportion to the amount of the 
fun<! coliE'cte!l by s•tch levy in each such township or road district. 
Township trusteeR o•· other aut!lorities having charge thereof shall apply 
~uch fund to thE' repair of improver! roads in the same manner as other 
pike repair funds are applied, but the material user! therefor shall be 
Pqnal to the material used in the original construction of such road." 

The :tpplication t!H'rein referred to should properly he considered as the 
Rame as an application for repair under scf'tion 11 SG, hPrctofore referred to. 

Said sef'tion l'J18, General Code, provi1les that upon application being made 
thE'l'eupon to the statE' highway commissioner for the amount of the state funds 
apportior.f:'d to a county having permanent roads as therein provided for the 
amount so ap11ortionetl shall be pair! to the county treasurer if the county com
missioners of such county have levied or will levy a tax on the duplicate of 
the connty sufficient to equal the amount so appropriated, and that such appro
priation and levy shn II become a part of the pike repair fund of the township. 

The provisions of such section as above indicated seem to mal'e it mandatory 
utwn the state highway commissioner if he has funds which' under the wording 
of the variovs ap11ropriations are a.pplieable thereto, to pay such funds over to 
the county commissioners upon their application for such money to be used as 
lHtrt of the pike repair funds of the township_ 

The primary object or the stftte highway law is the construction and improve
ment of highways; hut should a f'Onnty not desire to have highways construeted in 
such county by the state highway commisisoner, the commissioners thereof may 
malu:> application for such money to be paid over to the treasurer thereof to be 
used together with an equal amount provided by the county in the repair of 
improved roads as is provided in section 1218, General Code. If the township 
of such county has no improved roads it cannot use its proportion of such funds 
for any other purpose than the construction of improved highways in the 
manner provided in the state highway law. Such provision being found in 
section 1319, General Code. 

Dy reason Of the language used in section 1218, General Code, hereinbefore 
set out in full, I am of the opinion that it is mandatory upon the state highway 
commissioner upon application hy the county commissioners of a particular 
county, snch county not having asl,ed for the construction of improved roads 
by the state highway department, to pay to the county treasurer of such county 
the amount apportioned hy the state highway commissioner to such county if 
the county f'Ommissioners of such county provide a sum equal to the amount 
so appropriated. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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14. 

STATE DO.\HO OF lTE.\UriT 

(To the State Board of Health) 

MANDATORY DUTY OJ~ COUNCIL TO MAKE APPROPRIATION FOR 
EXPE~SES OF BOARD OF HEALTH-MANDAMUS. 

It is manclatory upon the cmmci.l to az1propriate moneys sufficient to pay 
salaric.~ legally fia:efl.. ana expenses irH'II1Terl l!y the IJOan~ of health, and this 
1111ty nw.lf l;e romwmca hy manclamus. 

C'our:~JBUR, Ouro, .January 12, 1911. 

Dn. C. 0. Pno~:s·r, secretary State Bortrrl of Health. Columbus. Ohio. 
D~:AJ: Sllc-Yom"commnnication of .January 9th, 1911, making the following 

inquiry: 

"HaR council anthority to control the compensation fixed by the 
boal'fl of health hy failing to appropriate for the use of the board a 
&ufficient. amonnt to pay the: compensation as fixed by the board?" 

Replying thereto I beg to submit the following opinion: Under section 4404 
of the General Code it is mtmdatory u1fon council to establish a board of health. 

Under section -1408 it becomes a l'luty of the board of health to appoint a 
health officer. 

Sections 4411, 4431 and 4Hi8 of the General Code providt.ls for the appoint
ment of certain ~fficers and employes by the board of health; it is not mandatory 
UDOU the board of health to appoint officers ann employes thereunder unless an 
emergency arises or il' in tileir judgnHmt it is necessary to do so. 

Section 4451 of the General Code proYides for the l)ayment of expenses 
incurred by the l>oard of health; this section I construe to he mandatory. If a 
health officer is employed under section 4408 or other officers and employes are 
appointed or employed un!lRr sections 4411, 4-!31 and 4458 and they renrler services 
it is mandatory upon council to make an appropriation or issue an order for 
the payment of services of sueh officer or officers or employes, and upon their 
refusal so to do, if there be no dispute about the bill mandamus w-ill lie to compel 
them to so act, but. the oxpensf's of tho board of health is subject to the 
restrictions of sections 3785 and 3786 of the General Code. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 



A."'NL'AL REPORT OF THE ATTOR~'EY GENERAL. 849 

23. 

HEALTH OFFICER-POWF:R OF BOARD OF' HE} .. LTH TO APPOIXT, CON
TROL AXD FIX SALARY-NO POWF:R TN COUNCIL TO REDUCE SALARY 
-DUTY OF COUNCIL TO APPROPRIATE :\lONEY FOR PAY.:\1ENT. 

Under section 4412, th_, cvntrol of the health officer and the fixing of his 
wtlary is ves~ecl in tile uorud of llealtl•. nnrl the council nut ouly has no power 
tu rerluce tl'.e salai]! but i.~ obltgaterl to appropriate sufficient sums to pay the 
salary {i..rcd by the bo,1rd. 

CoLnwes, Omo, January 14, 1911. 

Dn. C. 0. PHonsT, Recretary Hlcde Boanl of Health. Cclur.nbus. Ohio. 
DEAl~ Sm :--I am in receipt of your letter of January 5th, 1911, addressed 

to my predecessor in office, Hon. TJ. G. Denman. You request my opinion upon 
the following state of facts: 

"The board of health undm· authority conferred by section 4412 of 
the General Code has appointed a health officer, and fixed his compensa
tion at $45.00 per month. At the time of appropriation of money by 
council in .July, the council attempted to reduce the compensation of 
the health officer to $35.00 a month by appropriating only enough to 
pay that amount. In the appropriation made during the present month, 
council has made another redu"ction which brings the compensation to 
$25.00_ per month. These actions of council have heen protested against by 
the local board of health. 

"I shall IJe glad to !mow if council has the authority to reduce thE' 
compensation of a health officer in this manner, or if, when the com
pensation has bePn fixed by the board of health, it is the duty of council 
to appropriate a sufficient amount to pay the compensation so fixed?" 

In answer to your first inquiry my opinion i~> that council has no authority 
to reduce tha compensation as a health officer in this ma,nner. Section 4412 of 
the GP.neral Code is conclusive as to this, which section is as follows: 

"ThP. board shall have exclusive control of its appointees, define 
their <l.utim; and fix their salaries, but no member of the board of health 
shall be appointed as health officer, nor shall a member of the board 
of bmlth nor the health officer be appointed as one of the ward 
physicians. All such appointees shall serve during the pleasure of the 
board." 

In answer to your second question my opinion is that it is the duty of 
council to appropriate sufficient fund~:; with which to pay the compensation fixed 
1Jy the board of hPalth for the health 0fficer, and that council can be compelled 
by manrlamus to perform this duty. 

In support of my opinion in answPr to eaeh of your questions I refer you 
to the case of State ex rei. :\'[iller vs . .:\1assillon, 14 Circuit decisions, p. 249. The 
court say on page 255: 

"It is not only IlJandatory upon the city council to create the board 
Of health, but it is equally mr_nfl'ltory llpOll the board of health to create 
the office of health officer, and to fix hifl salary. etc. These are things 

54-A. G. 
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:ST.~TE B0.\RD OF llE.\J~TH 

which the legislature of the stat-e has required shall be done; and if 
they are done and the expenses have been incurred' then what is the 
duty of counril under section 2140, R<wised Statutes? That they must 
make appropriation to meet this expense. There is no discretion in it, 
and it is not a subject of contract, but is a mandatory duty cast upon 
the board by the state, and we owe that duty to the state." 

Yours very truly, 
TniOTHY S. HOGAN, 

Attorney General. 

TERM OF OFF'ICE OF VILLAGE HEALTH OFFICER-PLURALITY OF 
VQTES OF COUNCIL SUFFICIENT TO APPOINT. 

· A health officer appointee! by the conncil tor a definite term in place ot the 
board of health. under- section 4404, General Code, is a holder of a public office, 
uncler section 8, Generp.l Coc!e. and remains in such office 1tntil his stwcessor is 
elected and qualified. 

As the statutes clo not e;r.pressl1f Tequirc any special vote for the appoint
ment of such official, a plurality of the co1mcilmen"s votes cast shall be snfficient. 

COLUMBUS, OHIO, February 17, 1911. 

Dn. C. 0. PnonsT, Secretary State Board of Health, Coltt?nbus. Ohio. 

DEAR Sm:-Your letter of the 13th inst., is received in which you state: 

"Under the provisions of section 4404, G. C., council is authorized 
to appoint a health officer in place of the board of health, with the 
proviso that the appointee be approved by the state board of health. 
The section states that council shall fix the salary and term Of office of 
its appointees. Please inform me if a. person appointed under the pro
vission of this section for a definite term, say, one year, would not 
continue to hold his office until his successor has been duly appointed 
and quaEfied? Such has been our position .in regard to this position 
in past inquiries." 

Section 4404 of the General Code provides: 

"The council of each municipality shall establish a board of health, 
composed of five members to be appointed by the mayor and confirmed 
by coundl, who shall serve without compensation and a majority of 
whom shall be a quorum. The mayor shall be president by virtue of 
his office. But in villages the council, if it deems advisable. may appoint 
a health officer, to be approved by the state board of health, who shall 
act instead of a board1 of health, and fix his salary and term of office. 
Such appointee shall have the powers and perform the duties granted 
to or imposed upon boards of health, except that niles, regulations or 
orilers of a general character and required to be published, made by such 
health officer, shall be approved by the state board of health." 

, 
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Section S of th"! Genera! Codr provides: 

"A verson holding an office or public trust shall continue therein 
until his successor is elected or appointed and qualified, unless other~ 
wise provided in the constitution or laws." 
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A health officer ap;1oiuted under thP provi:;ions of section 4404, General 
Code, is distinguished from a mere f'mployment, for he has independent duties 
whieh arc part of the sover~il:;-nty of the state, acting as a board of health might, 
had council apr.ointed a hoarrl of health. This view is sustained by the case 
of State vs. Jenkins, 57 0. S. 415. 

In \'iew of the provisions of the sections above quoted I am of the opinion 
that a person so appointed for a definite term, since the council is authorized 
to fix the salary and term, would hold his office until his successor has been 
duly appointed and qualified. 

You inquire further. 

":\fust the appointe8 receive :J, majority of the votes of all members 
elected to council, or a majority of the quorum present?" 

Since section 4404. General Code, docs not prescribe any specific mode of 
electing the health otficer nor declare what vote is requisite to such election, 
it is my opinion r.hat ::t plurality of the votes cast, so long as a quorum is present, 
is sufficient to elect. The general rule is thus stated in McCrary on Elections, 
paragraph l!J7. 

In the absence of any statutory provision expressly requiring the same, a 
plurality of the votes cast will he sufficient to elect. Also to the same effect in 
Cooley on Const. Lim., page 620, it is said: . 

"Unless the law under which the election is held expressly requires 
more, a plurality of the votes cast will be sufficient to elect." 

Our ::mpreme court in the case of State ex rel. Attorney General vs. Anderson, 
45 0. S. 196, has decided practically this same question. 

Yours very truly, 
TDIOTIIY S. HOGAX, 

Attorney General. 
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127. 

SECRETARY OF STATE BOARD OF HEALTH-TERl\1 OF OFFICE CON· 
TRACTUAL-COl\1PENSATION-NOT A "PUBLIC OFFICER." 

The -~ecretary of the state board of health is not 1·cquir~d to give bond nor 
take oath. nor are any of his duties to be classed as independent public ftwo
tions rlelegated as a pa1·t ot the sovereignty of the state. He is. the1·efore, not 
a "public officer"' 1-0ithin the constitutional prohil>ition against change of term 
or co1npensation. 

His term of office is a matter of contract betn:een himself and the appointing 
power. i. e., the state boaril of health. and his compensation shall be fixerl as 
provided by scctic.n 2250 at tl>.e mte of thirty-five htmdred (/Ollars per year. 

February 23, 1911. 

Hox. Joux M. HILL, Member Ohio State Board. of Health, Cincinnati, Ohio. 
DEAR Sm:--Through Dr. Frank ·warner of Columbus, Ohio, one of the 

members of the state board of health, I have been requested to give an opinion 
as to the construction of section 1234 of the General Code as to tlre term of 
office of set::retary of the board of health. 

Section 1234 of the General Code is as follows: 

''The state board of health shall elect a secretary who shall perform 
the dnties prescribed by the board and the provisions of this chapter. 
He may be removed from office for cause by a vote of· a majority of 
the members of the board. The necessary traveling and other expenses 
incurred by the secretary in· the performance of his official duties shall 
be paid by the state on the warrant of the auditor of state upon the 
certificate of the president of the board." 

The question· to be determinerl is whether or not the secretary provided 
for by said section is a public offif'er. lf he is not an officer he would be classed 
as an employe, and it would be entirely unnecessary (unless the board deemed 
it wise to do so) to fix any time limit to his employment as he could be removed 
at any time. 

There is no general rule which can he applied to rletermine whether a certain 
place or position is or is not a public office. 

In the case of State vs. Jennings, 57 0. S. 424, the court say: 

"That the most general distinction of a public office is, that it em
braces the performance by the incumbent of a public function delegated 
to him as a part of the sovereignty of the state. * * * It is essential 
that certain indepenrlent public duties, a part of the sovereignty of the 
state, should be appointed to it by law, to be exercised by the incumbent, 
in vimte of his eledion or appointment to the office, thus created and 
rlefined, and not as a mere employe, subject to the direction and control 
of someone else." 

And in 23 American and English Encyclopredia of Law 322, second edition, 
it is said: 

"There are numerous criteria which are not in themselves con-
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elusive, yet which aid in rletermining whether the person is an officer 
anrl whether his employment is an office. Thus, a public officer is 
usually reqnired to take an oath and frequently has to give a bond. 
Usually an offiret· is entitled to a salary ot· fees, but this is not 
llflC(lSSary.'' 

853 

'l'he secretary of the state hoard of health is not required to give a bond, 
nor is he reqnirNl to take an oath. Therefore, the only remaining test is 
whether there is any public function rlel<'g-ated to him as a part of the sovereignty 
of the state; this also, it seems to me, must he decided in the negative. Section 
12:14 says: 

'"l'hat he shall pet·form the duties pres<'rihed lJy the board and the 
provbions or this chapter." 

By the provisions of this chapter see section 1232. The secretary is given 
charge of the laboratory authorized by section 1241; and in reality his duties 
are practicalJy all prescribed by the board that appoints him and there is no 
public function delegated to him as part of the sovereignty of the state. 

Therefore, it would be clear that he is not a public officer were it not for 
the provision of section 2250 which provides an annual salary for the secretary 
of the state board of health at thirty-five hundred dollars. But this section does 
not neceflsarily mean that all are officers whose salaries are fixed by such pro· 
vision, for the first sentence of the section is '"the annual salaries of appointive 
state oftlcers and employes herein enumerated shall be as follows." 

Therefore, my opinion is, that the secretary of the state board of health is 
not a public officer and that section 1234 provides all that is necessary as to 
his term; that it is in the nature of employment, the duties of which are not 
ilxed by ::;tatute. but is a matter of contract, and is to con tin 'Je during the will 
of the contracting parties, and is not controlled by the constitution or statutes 
as to tile duries ot' public officers. It might be held that no secretary could be 
elected for a longer period than one year, as the statutes seem to provide for 
an annual reorgani;r,atio~ of the state board of health, but when a secretary is 
once chosen he would continue in his office or position until he be properly 
removed. 

Very truly yours, 
TDIOTHY S. HOGAX, 

Attorney General. 
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140. 

RICK POOR-EXCLUSIVE JURTSDlCTION OF' :MUNICIPAL BOARD OF 
HEALTH TO CARE FOR-"PROPER AUTHORI'l'lES"-CONTRACTS FOR 
MJWICAL RELIEF. 

The board of health is given e::rclugive jurisdiction to care for sick poyr of 
the municipality, 1mcler the stat1ttes, 1chether said ''si.ck poor'' have infectious 
or contagious diseases 01· not. 

If, however, the boarrl of health has not exercisefl its discretion 1mcler section 
4408, General Code, to appoint ward or district physicians possibly undm· section 
3490, General Code, s•Jme· other "JJ1'0pe1· autho1·ities" might contract tor medical 
·relief as provided by these sections. 

Cor.c:mll's, Onw, February 27, 1911 . 

. &tate Board of Henlth. Dn. C. 0. PnonsT, .'-1ecretary, Columbus, Ohio. 

DEAR S111:-I have your letter of the ~Oth inst., requesting my opinion upon 
the following question: 

"The question has been raised as to the authority of the board of 
health, under the provision of sections 4408 and 4410 of the Generaf 
Code, to appoint, with the consent of council, one or more physicians 
to care for the sic!' poor an<l other persons quarantined on account of 
having a contagioi1s or infectious disease. 

''Will you please inform me if the authority above referred to gives 
to a local hoard of health exclusive jurisdiction to care for the sick 
poor within the corporation or whether there is a division of jurisdiction, 
the board of health caring only for persons having contagious or in· 
fectious diseases and some other municipal officer caring for persons 
in need of medical care who do not have a contagious or infectious 
disease? You will notfl the sflction 2115, R. S., from which the sections 
above mentioned originate specified that ward or district physicians 
may be appointed 'for the care of the sick poor.'" (95 0. L. 423.) 

Section 3476, General Code, provides: 

"Subject to the conditions, provisions and limitations herein, the 
trustees of each township or the proper officers of each municipal corpora
tion therein, respectively, shall afford at the expense of such township 
or municipal corporation public support or relief to all persons therein 
who are in condition requiring it." 

Section 3404, General Code, provides for the appointment of a board of 
health by the council of a municipality. 

Section 44.08 provides in part: 

"The board may appoint a cler!{, and with the consent of council, 
as many ward or rlistric>t physician~. or one ward physician for each 
ward in the city as it deems necessary.'' 

Section 4410 provides: 
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"Earli ward or district physician shall ca,re for the sick poor and 
eaPh person quarantined in his ward or district when such person is 
unable to pay for mediPal attendance, and for all persons sent from his 
ward or rUstrict to the municipal pest house when such persons are 
unable to pay for medical attendance." 
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Boards of health are vested with legi!'lative and governmental powers, in 
the exercise of which proceedings oi a most summary character are frequently 
necessary and permissible. Since the board of health is the municipal depart
ment to which all matters pertaining to its duties are referable, including caring 
for the "sick poor," and since they are by statute (see sections 4413 to 4476 
inclusive) given almost plenary power to make and enforce all orders and 
regulations deemed necessa1·y "for its own government, for the public health, the 
prevention and restriction of disease, and the vrevention and abatement and 
suppression of nuisances," I can see no reason why its authority should be shared 
with some other department of the municipal government. 

In the absence of statute to the contrary, and after full consideration of 
the chapter and st~1.tntes governing the duties of the boards of health, as also 
those treating of the poor laws, I am of the opinion that a local board of health 
h'as exclusive jurisdiction to care for the "sick poor" within the corporation, 
whether said "sick poor" have infectious or contagious diseases, or not. 

While it is true that section 3190, General Code, provides in part that: 

"The trustees of a township, or the proper officers of a municipal 
corporation in any county, may contract with one or more competent 
physicians to furnish medical relief and medicines necessary for the 
persons who come unckr their charge under the poor laws, but no 
contract shall extend beyond one year," 

"the proper officers of a municipal corporation" where, under the provisions 
of law, a board of health ha:o been duly appointed, would· be the board of health. 
If in the discretion conferred by section 4408, as above quoted, the board had 
appointed no ward or district physicians, thC'n possibly, the proper officers of a 
municipal corpomtiou, other than the board of health might contract in the 
manner proYided in section 3-l90 and the following sections. But after the 
board of health has appointed war~l and district physicians with the consent of 
council, the duties prescribed in sedion 4410, General Code, tot wit: caring for 
the sick poor and each person q"'arantined in the respective ward or district, 
and proper persons in the pest house, deYolve exclusively upon the board of 
hC'alth, through its appointees. 

Very truly yours, 
TD10THY s. HOGAN, 

Attorney General. 
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153. 

MUNICIPAL CORPORATIONS-POWER TO ISSUE BONDS FOR PURPOSES 
OF SEWERAGE ORDE:RED BY STATE BOARD OF HEALTH-DUTIES 
OF COUNCIL AND PENALTY FOR FAILURE-NO CONFLICT OF 
STATUTES. 

When the state board of health has issued order under the statutes, to a 
municipality to install sewers and sewerage cUsposal, the council may proceed, 
under section 1259, General Code, to issue bonds for such purpose to the amount 
of 5% of the tax rtu.plicate 1Dithout submitting the question of the issuance of 
such bonds to the electors. 

O.fficer·s of a mw~icipality toho fail to provide tor water supply in accordance 
with the orclcr of the board of health an•. liable for the penalty of five hundred 
dollars therein provided. 

As section 1259 deals with an altogether independent subject, it rfoes not 
conflict with either· section 4471, General Code, or sections 3940, 3941, 3942 and 
3948. 

COLU.:11llUS, OHIO, March 7, 1911. 

Hox. Jonx H. KixKAD~:, City Solicitor, Jfarysville, Ohio. 

DEAR Sm:-I beg to ~teknowledge receipt of your favor of March 3d, in 
which you submit the following and request my opinion th&reon: 

"The state board of health under the provisions of sections 1349, 
1250 and 1251, General Corle, has issued an order requi6ng the munic
ipality ol' Marysville, Ohio, to install sewerage and sewage disposal. 

"1. Can tbc council now proceed under section 1259 and issue 
bonds for the purpose of constructing sewers and sewage disposal as 
order€d by the state board of health to the amount of 5% of the tax 
duplicate, withont submitting the question of the issuance of such 
bonds to a vote'? 

•·2. Unless the councilmen act are they, under section 1260, liable 
to a penalty of $500 each? 

"3. Does section 1259 conflict with section 4471 or sections 3940, 
3941, 3912 and 3948, General Code?'' 

Section 1259, General Co.de, provides: 

"Each municipal council, department or officer having jurisdiction 
to provide for the raising of revenues by tax levies, sale of bonds, or 
otherwise, shall take all steps necessary to secure the funds for any 
such purpose or purposes. "'hen so secured, or the bonds thereof have 
been authorized by the proper municipal authority, such funds shall be 
con·sidered as in the treasury and appropriated for such particular 
purpose or purposes, and shall not be used for any other purpose. The 
bonds authori:>:erl to be issued for such purpose shall not exceed five 
per cent. of the totul value of all property in any city or village, as 
listed and assessed for taxation, and may be in addition to the total 
bonded indebtedness otherwise permitted by law. The question of the 
issuance of sueh bonds shall not be required to be submitted to a vote." 
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With respect to the t1rst question I am of the opinion that council has full 
power nuder the authority ot section 125!1 to issue bonds to the amount of five 
per cent. of the tax duplicate without submitting the question of the issuance 
of such bonds to a vote, for 1 hf purposes stated. 

Section 1260, General Code, provides: 

"If a council, department or officer of a municipality, or person or 
private corp0ration fails or refuses for a period of thirty days, after 
notice given him or them by the state board of health of its findings and 
the approval thereof by the governor and attorney general, to perform. 
any act or acts required of him or them by this chapter relating to public 
water supply, the members of such council or department, or such officer 
or officers, person or private corporation shall be personally liable for 
such default, an!l shall forfeit and pay to the state board of health five 
hundred dollars to be deposited with tho state treasurer to the credit of 
the board. The governor and attorney general, upon good cause shown, 
may, in their discretion, remit such penalty, or any part thereof." 

The ohject of the section is to eHforee the provisions of law to insure a 
pr:over public water snpply, and the officers failing to do their duty are subject 
to tho penalty therein provided. 

In my opinion there is no conflict either betwP.en sections 1259 and 4471, or 
1259 and sections 3910, 39·11, 8942 and :~948. Section 4471 provides: 

•·For such purpose the council may use any funds raised and 
necessary therefor, and, in. case no funds are available and no bonds 
have been autho!'iztJd for such purposes and it becomes necessary to 
issue and sell bonds for ~uch purposes, the question of issuing bonds 
of a municipality shall be submitteJ at an election therefor, conducted 
in the same manner as in case of the issue of other bonds of the 
municipality for speci11c purposes in excess of the legal limit. A 
majority of votes ca:;t shall be sufficient to authorize the municipality 

. to issue bonds under this section. The council shall not issue such 
bonds unless a majority of the qualified electors of the municipality 
voting are in favor thereof." 

The purpose referred to in the section just quoted is the maintenance of a 
sanitary plant under section 4467, et seq. It is an entirely different subject 
than that provided for in section 125!), and in no manner conflicts therewith. 

Likewise, sectionr. 894ft, 39-11, 3342 and ~!148 provide a limitation for bonds 
issued for the purposes mflntioned in section 3939, but have no reference to, 
nor can they lw held to he in rontlkt with the provh;ions of section 1259. 

Very truly yours, 
TOI01'IIY S. HOGAN, 

Attorney General. 
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238. 

STATE INSPECTOR OF PLlJ:\'lBING-NO AUTHORITY IN MUNICIPALITIES 
HAVING PLUMBING REGULATIONS-ENFORCE:\I:ENT OF REGULATION 
NOT MATERIAL. 

A state inspector oi plumbing. unlla prov1swn of 101 0. L. 395, section 3, 
may not exerdse the powers of his office ·in a municipality wherein have been 
adoptea regulations prescribing the character of the plumbin!J_ which may bB 
in.~talle<l regardless ot u;lletller or uot proui.~ion is made tor their enforcement. 

CoLminus, Onto, May 3, 1911. 

DR. C. 0. PIWllST, Secretary State Board of Health, Golumbu.q, Ohio. 
DEAH SJ!c-I beg to aclmowleddge receipt of your letter of March 25th, 

asking my opinion as to whether the state inspector of plumbing may exercise 
the powers of his office in a municipality or other political subdivision wherein 
ordinances or reg~1lations have be<>n adopted by the proper authorities regulating 
plumbing or prescrilling the character thereof, which said ordinance, however, 
contain no IJrovision as to penalties for non-compliance therewith, or as to the 
executive autho>ity \Yhich shall carry them into effect, and are consequently 
inoperative. 

The position cf state iusp<'ctor of plumbing is created by virtue ofi the act 
of May 10, 1910, 101 0. L. :395, section a, which provides in part that: 

"* * * Such inspector shall not exercise any authority in munic
ipalities or other politkal subdivisions wherein ordinances or resolutions 
have been adopted by the proper authorities regulating plumbing or 
prescribing the character thereof." 

The powers of the inspector are such as to give rise tO) criminal action in 
case his orders are not complied with. (See section 14 of the act.) 

Tn orcler that the jurisdiction of the inspector in a given community, if any, 
might be effectually exerciser!, it would he necessary for him, therefore, to be 
able successfully to prosecute persons who might disobey his orders. In such a 
prosecution the defenda11t woulrl be entitled to all the protection accorded any 
rlefendant ill a criminal action. "\mong the rules of law designed for the pro
tection of such defenda.nts, is that which applies the rule of strict construction 
to statutes of a penal nature. 

·I incline to the view, therefore, that the above quoted provision of section 
3, which is so intimately related to section 14, and the other sections of the act, 
is not to !Je sevt>rable therefrom and must be strictly construed if, indeed, there 
is room for any construction whatever. 

On the face of the provision the inspector's authority is not to be exercised 
in political subdivisions where ordin'ances regulating plumbing, or prescribing 
the character thereof, have been adopted. No express mention is made of the 
nature of these ordinances and resolutions nor as to their enforcement; it is 
sufficient if they have been adopted. It is probably true that in order to con
stitute a "regulation" within the full meaning of that word a legislative act 
must provide complete machinery for the enforcement of the command embodied 
in it. If the word "regulation" then were the only one used in the section there 
mi£;ht he some warrant for concluding that a mere set of rules promulgated by 
local authorities, without any pi·ovision for the enforcement of such rules would 
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not constitute thE' "rPgulation" of a gi\'E'D subject-matter. However, under the 
statute, it is sufficient to exclndE' the jurisdiction of the state inspector if the 
local authoriti~:-s h:1ve simply "tn·escribed the character" of the plumbing within 
a political subdivision. A provision prescribing the character of plumbing is one 
of different, and &o to speak, weaker character, than a provision regulating 
plumbing. Such a provision neE>d do no more than to define what shall con
stitute a proper and IE>gal nondition of plumbing in a given building and need 
not contain any method of cnforr.ing its command. 

While, therefore, I· can imagine different cases in which under different 
facts, rlifferent Rnswe1·s would have to be given, I feel obliged, in view of the 
rule of strict construction heretofore alluded to, to advise you that the state 
inspector of plumbing may not exercn;e any authority in cities and villages in 
which the proper authorities have adopte.l codes of regulation prescribing the 
charader of tlw plumbing which may be installed therein regardless of whether 
or not such reg1:lations themselves provide a means for the enforcement thereof, 
and regardless funher or whether or not any such provisions are in point of 
fact being enforced. 

B 242. 

Yours very truly, 
TniOTHY S. HooAx, 

Attorney General. 

POWER AND DUTY OF COUNCIL TO ESTABLISH BOARD OF HEALTH AND 
PROVIDE FOR ITS EXPENSES-~0 POWER TO ABOLISH. 

A counctl of a city cannot refuse the compensation of a health officer nor 
refuse to approprinte mrmey to p~y such compensation as fixed by the board of 
health. 

It is 111.andatuty uvon tile council to establish a board of health ana once 
havinu establisher! the same. it is 1cithout authority to abolish the same. 

CoLL\llll'S, Onio, May 4, 1911. 

,<;tate Roarcl ot Henlth, Colum.IJ!ts. Ohio. 

GJ·:xTLE,tF:x :-Beg to arlmowlcdge receipt of your letter of March 4th, 1911, 
wherein you request an opinion from this department upon the following 
question!', viz: 

"1. Can a rity council refuse the compensation of a health officer 
or refuse to appropriate the nere"sary money to pay said officer for 
his services, when determiner! by a boarrl of health, or the state board 
of health? 

"2. Can a city council by any method abolish an established board 
of health?" 

In answer to your first iriquiry beg to advise, that a city council can in 
no way iutf>rfere with the compensation fixe1l by a board of health, or the state 
board of health. and it is mandatory upon said city council to appropriate the 
necrssary miJney to pay thf> se1·vices of said health officer as determined by a 
board of health, or the state hoard of health, v;•hile in regard to the second, I 
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am of the opinion that a board of health having once been established and 
organized the city council is without authority to abolish said board or in any 
manner to interfere with said lloard in the conducting of its office. 

Division V "Organization," subdivision I "Legislative," chapter XI "Board of 
Health," General Code, provides for the organization and defines the duties of o 

boards of health, and in part is as follows: 

"Section No. 4404. Council of earh municipality shall establish a board 
of health, composed of fiye members to be appointed by mayor and con
firmPd by council who shall serve without compensation and the majority 
of whom shall be a quorum. Tlw mayor shall be president by virtue of 
his office. But in villag.~s the council, if it deems advisable may appoint 
a health officer, to be appointed by ti1e state board of health who shall 
act instead of a boarrl of health and fix his salary and term of office. The 
appointee shall have the powers and perform the duties granted to or 
imposed upon boards of health, except that rules, regulations or orders 
of a general character and required to be published, made by such 
health officer, shall be approved by the state board of health. 

"Section No. 4405. If a municipa~ity fails or refuses to establish a 
board of health or appoint a health officer the state board of health 
may appoir.t a health officer therefor and fix his salary and term of 
office. Such health officer shall have the same powers and duties as 
health otficers appointed in villages in place of a board of health, and 
his salary as fixed by the state board of health and all necessary 
expenses incurred by him in performing the duties of a board of health 
shall be paid and be a valid claim against such municipality. 

"Section 4406. The term of office of the board shall be five _years 
from the date of appointment, and until their successors are appointed 
and qualified, except that those fi1·st. appointed shall be classified as 
follows: one to serve for five years, one for four years, one for three 
years, one for two years, and one for one year, ·and thereafter one shall 
be appointed each year. 

"Section No. 4412. The board shall have exclusive control of its 
appointees, tlefine their duties and fix their salaries, but no member of 
the board of health shall be appointed as health officer, nor shall a 
member of the board of health or a health officer be appointed as one of 
the ward physicians, all such appointees shall serve during the pleasure 
of the board." 

These statutes are mandatory, and council must establish a board of health 
as provid~d by section No. 4404, General Code, council being thus required to 
establish a board of health, and having by ordinance complied with the pro
visions of this chapter and the board having been duly appointed and organizer!, 
must look to the general law of the state for their authority. 

The board of health is such an office that it cannot be abolished by the city 
council after having been once established. 

"'Vhere powers and dutles of a public nature are required to be 
performed, by a law of the state, they fix the character of the individual 
authorized to perform them, and whether paid or not, he holds an 
office." 

State ex rei. vs. Kennon, 7 Ohio St. 547. 
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The board of health therefore being offices and deriving their authority 
from th(, general law of the state. which C'Onte>mplate~ the general welfare and 
p-ood he>alth of 1lw C'itizens of the state at largf', and not for a particular district, 
a city c:ounciJ is without authority to abolish such board of health. 

•· It is manda(l)!'y upon council to create a board of health, and it 
i<> manrlatory upon a hoard of health to appoint a health officer and fix 
his salary, anrl the necessary appropriation to meet the expense must 
be made." 

State ex rei. vs. :\lass ilion, 2 C. C. (N. S. 167). 

Thus thp city cm;ncil being without authority to abolish a board of health 
is at the same time required to pay the necessary expenses to carry on the 
businPss of said board of health, and pay the salary of the health officer 
appointed b~· the board of health. Respectfully yours, 

B 360. 

TDfOTHY 8. HOGAX, 

Attorney General. 

NUISANCES UPON STATE PlWPERTY UPON LEWISTOWN RESBRVOIR AND 
BUCKEYE L.-\KE-POWERS OF TOWNSHIP AND STATE BOARDS OF 
HEALTH. 

U1l1Ler section 3392. the boarcl of health of the township is empowered to 
make onlers nnrr rcg11Tations as therein directed for the abatement or suppression 
of !j,uisauces localell 1tpon state property ana may enforce such orclers and abate 
or remove such nuiuances as provirlecl uncler sections 4422 and 4423, General 
Coile. 

Under s.:clion 12:17, General Oocle, the state boarcl of health in cases of 
emergPnc·y, ur 11'/ten tlte loml boards fail to do so. may abate such nuisance ana 
charge the eap~,lse l!tereof to the localities which are guilty of such neglect. 

CoLu:~mus, OHIO, September 15, 1911. 

State Boarcl of Health, Columbus, Ohio. 

Gt:XTLt:)a;x:-Your communication dated l\1ay 27th is received, in which 
you give the following statement of facts: 

"That complaint has been mad<' to your board of the insanitary 
!'Onditions about housE's located UJlOll state property around the Lewis
town n•s"rvoir and Buekeye Lai<e; anrl also that as a rule the local 
hoarrls of health for the respective townships in which said reservoirs 
aforesaid are located are loath to take action for the abatement of 
nuisances located on state property." 

You request my opinion on the following questions: 

"a. What power the local health authorities would have for the 
al.mtf'm£.nt of nuif>ances under such circumstances? 
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"b. Whether the state hoard of health has authority· to adopt 
general rules and regulations governing such matters as to the location, 
construction and cleaning of vaults, the disposal of garbage, house 
drainage, etc., for householders living on state property?" 

In reply I desire to say in answer to ·your first inquiry that the only statute 
it is necessary to consider is section 3392 of the General Code, which provides 
that: 

'"fhe township hoard of health may make such orders and regula
tions as it deems necessary for its own government, for the public 
health, the prevention or restriction of disease, and the prevention, 
abatement, or suppression of all nuisances. * * *" 

Under said section defining the powers of local boards of health I am of 
the opinion that the local health authorities in the townships in which said 
reservoirs are located may make such orders and regulations as it deems necessary 
for its owu government, for the public health, the prevention or restriction of 
disease, and the prevention, abatement or suppression of nuisances. 

I am also of the opinion that under section1 4420 the local board of health 
shall abate and remove all nuisances within its jurisdiction, and it "may by 
order therefor compel the owners, agents, assignees, occupants or tenants of 
any lot, property, building or structure to ai.Jate and remove any nuisance 
therein." and prosecute them for neglect or refusal to obey such order. 

Under section 4422, General Code, it is provided that: 

"\Vlvm snch order of the board of health is neglected or disregarded, 
in whole or in part, the board may elect to cause the arrest and prosecu
tion of all persons offending, or may elect to do and perform, by its 
officers anti employes, what the offending party should have done. If 
the latter course is chosen, before the execution of the order of the 
board is begun, it shall cause a citation to issue, and be served upon 
the persons responsible, if residing within the jurisdiction of the board, 
but if not, shall cause it to be mailed by registered Jetter to such 
person, if the address is known or can be found by ordinary diligence, 
etc." 

Section 4423, General Code, provides that: 

''If the person or persons cited appear, he or they shall be fully 
apprised of the cause of complaint and give!! a fair hearing. The board 
shall then make such order as it deems proper, and if material or 
labor is necessary to satisfy the order, and the person or persons cited 
promise, within a definite and reasonable time, to furnish them, the 
board shall grant such time. If no promise is made. or kept, the board 
shall furnish the material and lahor, cause the work to be done, and 
certify the cost and expense to the auditor of the county. * * * And 
if said amount shall be found by the auditor to be correct he shall 
place the same against the property upon which the material and labor 
were expended and shall, from the date of entry, be a lien upon the 
property to be paid as other taxes are paid." 

It is plain to me that the statutes above quoted give ample authority to 
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local health authorities to ai.Jate nuisancP.s under the circumstances as set forth 
in your l'tatement ot facts. 

In answer to vour second inquiry I desire to say that I am of the opinion 
that unrler section 1237 of the General Code. which defines the general powers 
and duties of the state board of health, your board has authority to adopt any 
special or standing or<ll!rs or re:;ulations covering c;uch matters as to the location, 
co.nstrnl'tion and <'leaning of vaults, the disposal of garbage, house drainage, 
f>tc., for hou~eholcler!' living on state property, and for such other sanitary 
matters as it dt.>ems best to control by a g_,neral rule. 

I might add that seP.tion 1287 provides in the latter part thereof that: 

"(T!1e state board of health) may mal'e and enforce orders in local 
matters when emergency exists, or when the local board of health has 
neglected or refused to act with sufficient promptness or efficiency, or 
when su<:h boarrl has not heen established as provided by Jaw. In such 
cases the necessary expenfle incurred shall he paid by the city, village 
or townshi11 for which the services are rendered." 

The original seclion granting· the power last above referred to to the state 
board flf health provided that your board had those powers when emergencies 
exist and the local board of health refused to [l.<:t, etc. 

H will plainly be seen that the codifying commission changed the word 
"and"' to "or," which now makes it necessary to give a different construction 
to such part of sa iii section: and as it is now found I am of the opinion that 
in case of the neglect of the local board of health to abate such nuisance as 
you refP.r to in your letter, that the state boarrl of health would have the power 
and authority to lal<e action under said section, and do the things which the 
local auttoritif's neglected to do, although no emergency existed for the same. 

Yom·s very truly, 
TDrO'l'IIY S. HOGAX, 

Attorney General. 
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A 376. 

STATE BOARD OF HEALTH-ARATE:\-IENT OF 
CD::IJPEL VILLAGES WITH REFERENCE 
DITCHES, ETC.-LITIGATION PENDING. 

NUISANCES-POWER TO 
TO WATER COURSES, 

The ]Jower of the staie boarcl of health to com pel a village to abate a 
nuisance connected u;Uh a water course being involved in pending litigation, 
abstinance t1·om. any action is advised tmtil the determination of said legal 
proceedings. 

CoLu~mus, OHIO, September 18, 1911. 

8tate Board ot Health, Colt~mbt~s, Ohio. 
GE:\TL~;)n;x :-I beg to acknowledge receipt of your letter of l\Iay 29th, in 

which yot~ request my opinion upon the following question: 

"Has the state board of health authority to compel the village council 
In the village of Leipsic to ('nact and enforce nn ordinance prohibiting the 
use of a storm sewer for domestie purposes us a means of abating a 
nuisance, said nuisance being the unsanitary condition of Hickey ditch 
at Leipsic, the result of using said storm sewer, which empties therein, 
for domestic purposes." 

In reply thereto I desire to say that I have failerl to answer your inquiry 
sooner for the reason that the question therein contained is now in litigation 
in the case of State Board of Health vs. City of Greenville, Ohio, pending in 
the supreme court of Ohio. 

In my opinion, however, the only authority granted under the statute, 
whereby you could compel the village council of Leipsic to abate said nuisance 
would be that under section 1240, et seq, which provii!es for the investigation 
by the state board of health of any nuisance resulting from the discharge of 
any sewage or other waste into a· fltream, water course, etc., by any city, village 
or rorporat.ion, and give to said board, after proreedings therein provided, 
authority to compel a city, villagP or corporation to install works or means 
satisfactory to said board for purifying- or otherwise disposing of such sewage 
or other waste, or to change or enlarge existing works in a manner satisfactory 
to said hoard. 

Under section 6442, Gener'ctl Code, the word "ditch" as used in the chapter 
includes a drain or water course. 

T am, therefore, of the opinion ft·om the statement contained in your inquiry 
that Hicl{ey ditch at Leipsic is a water course and the procedure necessary to 
abate sai<! nuisance, resulting from the unsanitary eondition arising from the 
empting of a public sewer of the village of Leipsic therein, being now in litiga· 
tion, I would advise that your board take no action pending a final decision by 
our supreme court in said case. 

Very tntly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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37!l. 

DISTRICT Tl'BERCULOSIS 
TRL"STEES TO CO::.\IPEL 
TREAT::.\IEXT. 

HOSPITAL-XO PO"WER IX BOARD 
PATIEXTS TO RE:\IAIX-CHARGE 

OF 
FOR 

1V1•cn the commissioners of t1co or 11wre countie~ form a ioint board. and 
establish a district tuber('ulosis hospital. tlzey arc perm itterl to arlmit to such 
hospitals persons zrlw. llJUI!l v··oper investigation sl!OIC need for treatment, ana 
r~quire them to pay not more tl•an $3.011 per 1ceck for treatment. The authorities 
may not tht:refore. r:stablish a rztle requiring patients to remain any definite 
!ength of time. 

CoLU:I!nes, Onw, September 19, 1911. 

Ohio t::tate Roarcl uf Health, Columblls, Ohio. 
GEX'fi.E~lEX :-I am in receipt of your communication of .July 13, in which 

you make the following statement, to wit: Patients who are in indigent circum
stances have been admitted to the district tuberculosis hospital at Lima without 
having been confined in the infirmary; that some four or five persons of this 
charactPr have been admitted who have left the hospital at their discretion, 
without staying a sufflciPnt length of time to be benefitted by the treatment, and 
yon request my opinion upon the following question: 

"Can the trustees of the said district tuberculosis hospital establish 
a rule or regulation by which they can control such patients by keeping 
thE:'m in the institution for a suffiC-ient length of time to determine if 
they wiii be benefitted by the hospital treatmE:'nt and until discharged by 
the board of trustees?" 

In reply to your question 1 desire to say that section 3148 of the General 
Code, which gi\·cs authority to the commissioners of any two or more counties, 
not to exceed five, to form themselves into a joint board for the purpose of 
establishing and maintaining a district hospital for the care and treatment of 
persons suffering from tuberculosis, provides that the saine sha11 be in accordance 
with the purpose, provisions and rPgulations of certain preceding sections, 
namely: 3139 to 31-!7, incln:;ive. 

SP!'tion 3145 of the General Code provides that infirmary directors shall 
investig-ate applicants for admission to the hm'lpital for tuberculosis who are not 
inmates of the county inflrmar!' and requires satisfactory approval that they 
are in m.ed of pro11er •.·are, and have pnlmonary tuberculosis; and they may 
require of any applitant admitter!, a payment of not to exceed $3.00 per week, 
or Jess sum as they rna~· !le!E:'rmine, for hospital care and treatment. 

The authority to create a district tuberculosis hospital was given to two or 
more counties, not to cxr.eed five, and was evidently the intent of the legislature 
in enaeting said section, that !n case said counties would avail themselves of 
the law, that the district hospital should take the place of a county hospital, 
and therefore I am of the opinion that 'laid section just above quoted, viz: 3145, 
is the only JJrovision rE:'~ulating- the admission of any applicant for admission 
to the hospital of the di:<trirt for treatment tiH'rPin, not inmates of the county 
infirmary, tbat being the case, sul'h patient!', therpfore, as referred to in your 
letter 11re. evidE:'ntly, tho:o:e which come within thP provisions and spirit of said 
section: lln!l as the patient may be required to pay for the hospital care and 
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treatment while they would be then!, they could only be subject to their own 
desire of remaining and not subject to any rules or regulations which may be 
formulated by the board of trnstees of the !'::tid hospitaL Such a patient would 
not be a ward of the state in any sensfl, a.nd the only requirement that could be 
made by the board of trustees ~ovP-rning said patient would be such as would 
be adopted by the boaril to govern the conduct of the patient while remaining 
in said institution. To adopt an arbitrary rule of admission requiring a patient 
to consent to remain as long as the boai'cl of trustees might desire him to remain 
would be a rnle which would abrogate the statutrs providing for admission upon 
the payment of a fixed sum to be named by the infirmary direc:;tors, or the board 
that may fix the amount per weel< as provided in section 3145, and therefore 
be voict 

399. 

Very truly yours, 
TDIOTIIY S, HOGAX, 

Attorney General. 

NUISA~CE-DUST ON MUNICIP.<\ L HTGHW A Y THROUGH USE OF LIME
STONE-NO POWER OF BOARD OF HEALTH TO ABATE-GENERAL 
POWERS-INJUNCTION BY PRIVATE INDIVIDUAL. 

There are no p1·ovisions of statutes enabling authorities to dictate the 
material ~chich may llc ttsed in the constntction of a road by the officers of a 
village. 

Unless the raising of e.rcessive dust 'from such a roacl by reason of the use 
of limestone in its construction is such an inconvenience as will s-eriously 
interfere with the health or comfort of the zmblic, generally. the matter may 
not be remedied through the general potcers. of the state boarcl of health. nor 
through similar tJowen of the local health authorities. 

Possibly the matter is of .mch a natztre. ns rnay be enjoinecl by a privata 
incli'vidual. 

CouT~mus, Orrm, September 29, 1911. 

State Boarcl of Health. Columbus, Ohio. 
GEXTLE::o.mx:-1 beg to aclmowledg-e receipt of your letter of May 29th, in 

which you state that complaint has been made to your board of a nuisance 
eausC'd by the excessive awount of dust arising from the use of limestone on a 
highway through an incorporated village, excessive use of the road by auto
mobiles and other vehicles giving rise to the dust of which complaint is made, 
and further, that the coating of limestone which was first put on the highway 
has been worn out and they are now resurfacing the same with limestone, and 
request my opinion upon the following question: 

"What authority would the state hoard of health or the board of 
health or other local authorities in the village have, to require the 
h!ghway to be treated with oil or other substance, to prevent the 
nuisance complained of?" 

In reply I desire to say that there is no restriction placed upon public 
authorities in the erecting or repairing of roads as to what material shall be 
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used, except where repair is madf- un.ller direction of the state highway com
mis!'lionei', in whi<'i1 c::u:e SP(·tion 1214 of thP General Corle provides that, subject 
to the approval of the highway commissioner the county commissioners shall 
select the kind of material for the improvement of a highway. Further, there 
is no statute i~ this btate ma!dng it mandatory upon the municipality or county 
to treat it~ h:l!"hway "l':ith oil or other substance, to prevent the nuisance com
plained of, namPly: the duRt arising from the use of said highway. Section 3751 
il;' a discrPtionary ~tatute, providing that munieiral corporations may treat with 
oil for the purpose of laying the rtust or preserving the surface of streets, alleys, 
SQuares and puhlie roadways. 

The general power given to the board of health under section 4020 of the 
General Code, to abate and remOYE' all nuisances within its jurisdiction, is broad 
and comprehensiv"!. Nevert.hE'less, I am of thP opinion that, in order to become 
a nuisance, the tl.ting complained of must be such as will seriously interfere 
with the health or the convenience of the public generally; and if the matter 
complained of in your letter does not come within this rule it is a matter for a 
private indi l'idual to enjoin the public authorities from using such material, as 
might become a nuisance to their individual property. I am further of the 
opinion that neither your board nor the local health authorities have authority 
to require that the highway be treated with oil or other substance to prevent 
the nuisance complained of. 

401. 

Very truly yours, 
TI:Itu'l'UY S. HOGA~, 

Attorney General. 

CESS POOLS-PO\\'ER OF STATE BOARD OF HEALTH TO DELEGATE 
LOCAL BOARDS TO INVESTIG.'\.TE-APPROVAL OF STATE BOARD 
OF' HEALTH. 

Since the legislature has not provided .~ufficient funds or assistance to enable 
the state board of hcaltn to personally investigate cess pools for the purpose of 
certifying their a]iproval of the same, under 102 0. L. 724, local boards may be 
clelegatell to make the investigations and the state board may base its approval 
upon written information snb1a.itted by the local boards. 

CoLt:\llll'H, Omo, September 30, 1911. 

State Roarrl of Health. Col!lm?nts, Ohio. 
GI·.\TLE~ll·::-- :-1 am in reecipt of your letter of August 1st, in which you 

state that your board has beE>n receiving numerous inquiries in regard to the 
approval of cess. pools as provided for in part 4, title lG of the Ohio Building 
CorlE', 102 0. L., 724-725, and that in passing this act, the legislature made no 
appropriatio~ to enable the board to employ a sufficient force to make a personal 
invefltigation of P::tch case, and that it would bo impossible to do this by the 
foree providf'd by the legislature, and you request my opinion upon the following: 

"Wonlrl it RatiRfy the law if the state board of health adopted 
re!JuirPments fnr the proper constru(·tion and location of cess pools, 
a:1d approve the same upon written information furnished by the local 
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health authorities, certifying that such requirements had been com
plied with?" 

In reply thereto I desire to say that I see no legal objection to your board 
adopting such requirements for the proper construction and location of cess 
pools and delegate to the> local authorities the power to inspect the same and 
certify to your board that the requirements have been complied with in relation 
to the said construction and location as provided by said law, and upon such 
report, your hoard may issue a written permission to so construct the same. 

The said above quoted act provides that cess pools may be used only when 
written permission to that effect has heen issued and therefore that would be an 
implied authority vested in your board to delegate to a local health board to 
investigate and report to your board a finding of the facts precedent to your 
board granting said permission. The legislature having failed to make sufficient 
appropriation for an investigation of each case by your board, there can be no 
legal objection to your following the above course. 

c 405. 

Very truly yours, 
TiliiOTIIY S. HOGAN, 

Attorney General. 

NUISANCE-·-l\1ENACg TO PUBLIC WATER SUPPLY--POWERS OF VILLAGE 
AND TOWNSHIP BOARDS OF HEALTH. 

'l'he abatement of a nuisance 1·esulting from a drain from a privy vault upon 
private property, 'Which from its location acts as a menace to a ptLblic water 
suptJl1t, ma,y be abated under section 12646, General Code, by the village board 
of health or by the township board of health, ttnder section 4420, et seq. The 
latter method, however, is recommended as 1Jreferable. 

CoLU:llBUS, OHIO, October 2, 1911. 

State BoC'rd of Health. Golum~us, Ohio. 
GF.XTLE.\tE:-1 :-I beg to aclmowledge receipt of your letter of June 6th, in" 

which you state that, 

"The state board of health has been asked to approve a public water 
supply for a village, the w:-tter supply being derived from wells located 
outside of the corporation limits. 'l'he approval of the water supply 
has bc<>n withheltl until the local authorities have caused to be removed 
a drain from a privy vault on private property, which the board con
siders to he a menace to one of the SUJl!lly wells. The owner of the 
property has refused to do anything to remove or change the drain." 

and request my opinion upon the following question: 

"Has the board of public affairs or the local board of health, 
authority to cause the drain to be removed or corrected, and if so, what 
proceeding should be followed?" 

In reply thereto I desire to say that section 12646 of the General Code 
defines various nuisances which are made offenses against the public health, 
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and among thPm is dPfincrl thr offen~e of rorrupting or rendering unwholesome 
or impurf', a watPr rourse stream or wat~r. and pro·vides the penalty therefor. 

In my opinion. under the statement of facts contained in your inquiry, the 
owner of the property maintaining the drain referred to, is guilty under the 
aboye quoted sedion of maint.1inin~ ll n11isancc, to wit: corrupting or rendering 
unwholesomP, water which is used to supply the public water for a village, and 
could prose<:uted uy the local hoard of health under said section. 

I am also of the opinion that under SP<:tion 4-120 of the General Code the 
hoard of health of the township in which said drain is maintained, would have 
the authority to abate !!nd remove the same as a nuisance, and should follow 
the procedure set f0rth ~n section 4420, et seq. 

EithPr one of the ::thove mentioned rPmedies affords, in my opinion, the 
relief necessary in this case to abatP said nnisanr:e. 

Very truly yours, 
TD!OTIIY S. HOGAX, 

Attorney General. 
ADDENDUl\I. 

I would recommen•l the second of the foregoing mentioned remedies 
as the:> better one to pursue in orrlPr to bring about practical relief; 
and further, there is not any douht in my mind but that the second remedy 
applies. Although I think section 12646 applies also by reason of the fact that 
the thing therein referred to in your question would -constitute corrupting and 
rendering unwholesome and impure "water," yet the same is not wholly clear. 

B 408. 

BUILDING AND PLll:\lBI~G LAWS-STAT!~ BOARD OF HEALTH MAY NOT 
ENFORCE IN :\1UNICIPALITIES HAVING BUILDING OR HEALTH 
DF.PAR'l'l\lENT-ADOPTION OF :STATE CODE BY :\1UNICIPALITY
PUBLICATION OF ORDINANCE. 

Though the state board of healt7t is granterl authority to enforce state 
building and sa•zitary lllumbing lau;s, 11et ~he act nf 101 0. L. 395 and the act of 
102 0. L. 58fl, section 1, provide t7>at such powers may not be exercised in 
municipalitic,q having building or health departments. 

1Vllen co.mcil passes an orrlinanre adopting a plumbing carle, such onlinance 
in ar:conlauce with section 4227, General Code, m ,,st be published in full. 

·whci! coun< il adopts the state mile and simply makes a few acldition,~ 

1711'rcto. /he rzrl'lifi,,ns iinrsl be pu1Jlis7tcrl, lmt tl1e statutory provisions neccl not 
/Jr pu/lli,q/lcd lli•lcss <·ouncil 7taN .oet tllcm out. t·crbatim in the ordinance. 

Cor.r:11nrs, Orno, October 4, 1911. 

Stair noard of IJealt71, Coll,ml•l!s, Ohio. 

G~:xn.J·:~n-:x :--Under faYor of .Tunc Hi, 1911, C. 0. Probst as secretary of 
your honorahle 1Jo:1rd a!'ked an ovinion of this department upon the following: 

"On :\fay :11·d, 1!111, yo11 suhmittf'rl an cpinion relative to the juris· 
dirtion 0f the s~:tte pluruhing inspePtor to the effect that be had no 
anl hority or jnriH!liPtion in any city or Yillap;e in which a plumbing 
ordinance had been adopted by the proper authority. 
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"Since this opinion was rendered, the legislature has passed the 
state building code giving the st:.tte board of health additional powers. 
'Vill you kindly inform me whether thE' passage of this act alters the 
opinion above referred to. 

"Will you further inform me whethefl it is necessary for a munic
ipality, which has not adoptect a plumbing orctinance or regulations 
but wishes to :ldOJlt the Rtate plumbing code aR passed by the legislature, 
to advertise the state code full or will it he sufficient to simply actver
tise such additions to the state code as they proposE' to make?" 

The opinion of May 3rct, 1911, referred to in the above inquiry held that 
"the state inspActor of plumbing may not exercise any atlthority in cities and 
villages in which the proper authorities have adopted codes of regulation pre
!'cribing the character of thE' plumbing which may be installed' therein regardless 
of whether or not such regulati6ns themselves provide a means for the enforce
ment thereof, and regardless further whether or not any such provisions are in 

' point of fact bAing enforced." 
The part of the statute upon which the above opinion was based was part 

of section 3 of the act of May 10, 1910, 101. Ohio lJaws, page 395, which part 
reads as follows: 

"* * * Such inspector shall not exercisE' any authority in munic
ipalities or other political subdivisions wherein ordinances or resolutions 
have been adopted by the proper authorities regulating plumbing or. 
prescribing the character thPreof." 

This section has not been amencted. 
Section 1 of the state building cocte, 102 Ohio Laws, page 586, provides: 

"It shall be the d~ty of the state fire marshal or fire chief of 
munic-ipalities having fire ctepartments to enforce all the provisions 
herein contained relating to fire prevention. 

"It shall be the duty of the chief inspector of workshops and 
factories or building inspector, or commissioner of buildings in 
municipalities having building departments to enforce all the provisions 
herein contaiued for the construdi-on, arrangement and erection of all 
public buildings or parts thereof, including the sanitary condition of 
the same, in relation to the heating and ventilation thereof. 

"It shall be the cl1tty of the state boarr/. of health or building inspector 
or com.rnissioner or health department of municipalities having building 
or health departm.erds to enforce all the provisions in this act contained, 
in rclntion and pertaining to sanitarJJ plnmbing. But nothing herein 
contained shall be conRtrued to exempt any other officer or department 
from the. obligation of enforcing all exiRting laws in reference to this 
act." 

In order to construe this sPction it will be necessary to ascertain the 
meaning of the word "or" as nsecl between the words "state board of health" and 
"building inf;pertor." anrl also as used between the names of the other officers 
and boards mentioned. 

Section 10213, General Code, provides: 

"In the interpretation of part third, unless the context shows that 
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another sense was· intended, the word "person" includes a private 
corporation; " " * 'and' may be read 'or,' and 'or' may be read 'and' 
if the sense requires it. " " *" 

871 

The above is the rule as laid down for part third of the General Code. The 
act under consideration is found in part fourth, the penal laws of the state. The 
rule of construction is more strict in the interpretation of penal laws. 

Laughlin, .T., on pag-e 100 of the opinion in the case of Koch vs. Fox, 71 
N. Y. App. Div. 9:J, says: 

"* * * It will be observed that the municipal legislators have not 
used appropriate language plainly imposing this duty on both owner 
and contraC'tor. They h:w•~ used the particle or disjunctive conjunction 
'or' which is ordinarily employed to indicate an alternative, as one or 
the other, but not both, of two or more persons or things." 

In the case of Castor vs. McClellan, 132 Iowa 502, Bishop, J., on page 504 
anrl 505, says: 

"This must be true because the word 'or' marks •an alternative and 
generally corresponds in meaning to the word 'either.' It signifies that 
one of two things may be donf', but not both. Webster's dictionary. 
Century dictionary. 6 Words anrl Phrases 5009. * * * 

"* * * Tlms the word 'or' has been construed to mean 'and' and 
vice versa, and the power of the courts to do this in a: proper case 
has never been qt•.cstioned. But a proper case can arise only when from 
a reading of the act as a whole it becomf's apparent that the word used 
was mistakenly used. * * * The general rule is, however, that words 
must be construed according to their natural meaning.'' 

The rule is that if the sense requires it, or if it is apparent that it was 
inserted by mistake, then "or" may he rean as "and.'' There is nothing to show 
that "or" was inserted by mistake, nor is it necessary in order to make sense 
that "or" be read as "ar.d" in thfl statute. The word "or" appears between each 
of the officers or hoards named and it must be concluded that it was 
intentionally used. 

The word "or" therefore must be construed as having been used in its 
ordinary meaning. As used here it means one or the other but not two or more 
of thfl officers named. 

The state board of health is granted authority and jurisdiction to enforce 
thfl state building codo pertaining to sanitary plumbing throughout the state, 
1mt in mnnicipalities having buildiP.g or health departments this authority and 
jurisdiction is pla~ed upon the building inspector, or commissioner, or upon the 
board of health of such municipality. In such cases the state board of health 
has no jurisdiction. 

The powers of the state inspector of plumbing have not been extended to 
snch municipalities by this act and the opinion rendered ::\iay 3fd, 1911, remains 
the proper construction of thfl law. 

A further inquiry is to the arlv<ertisement. of the state plumbing code when 
adopted by ordinancfl. 

Seetion !227, General Code, proyides for publication of ordinances as 
follows: 
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"Ordinances, resolutions and by-laws shali be authenticated by the 
signature_ of the presiding officer and clerk of the council. Ordinances 
of a general nature, or providing for improvements shall be published 
as hereinafter provided before going into operation. No ordinance shall 
take effect until the expiration of ten days after the first publication of 
said notice. As soon as a by-law, resolution or ordinance is passed and 
signen, it shall be rPcorded bY' the clerk in a book to be furnished by 
the council for the purpose." 

All ordinances coming within the prOV!SlOnS of the above section should 
be published in full. An ordinance adopting a plumbing code is one of general 
nature and requires publication. 

The state plumbing code is effecth~e thro11ghout the state and requires no 
action of council. Council may make :tdoitions thereto not in conflict with any 
of thfl provisions of the state plumbing code. 

The acts of the legislature are effective without publication. The additions 
which council makes to the state plumbing code must be published and the 
statutory provisions need not be published unless council unnecessarily insert 
in the ordinance the state plumbing code verbatim, or any part thereof. 

A 411. 

Respectfully, 
TiliiOTHY S. HOGANJ 

Attorney General 

BOARD OF TRUSTEES OF PUBLIC AFFAIRS-F.XISTP.NCE IN MUNIC· 
IPALITY SUPPLIED BY PRIVATE WATER COMPANY-POWER OF 
PRIVATE COMPANY TO POLICE WATER SHEDS-ENFORCEMENT OF 
HEALTH REGULATIONS-POWERS AND DUTIES OF TRUSTEES. 

When a village has contracted with a private water company, said village 
should provide tor a board of trustees of pu,blic affairs as stipulated for i:n 
section 4357, General Code. 

The authority of the village to arlopt rules and regulations tor the pro"
tection of the qualitY' of the 1rater supply and to prosecute acts of contamination 
a8 provided in section 12784, General Code, rests in the board of trustees of 
public affairs, 

Though no e:rpress ,~tatntory mtthority is granted to private toater com· 
panics to p1·otect ils water supply against contamination by means of policing 
its 1oatcr sh9rls. neveTthelcss there is no appare11t objectiom, to sttch a practice, 

COLUMBUS, OHIO, October 5, 1911. 

.«tate Boanl of Health, Colwrnbus, Ohio. 
GEXTLE~!E:\" :-Your letter of June 27th, enclosing a copy of letter sent to 

my pr~deeessor Nov~mber 1, 1910, which letter was as follows: 

"An incoporated village not l>aving any of the public ntiJiities specitied 
in seetion 4357 of the GPneral Code has g!vfln to a priva.te company a 
franchise for furnishing water for domestic and public use. The water 
company secures its supply from surface sources by damming the bed of 
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a small stream. A conrlition of approval of the supply by the state 
bo::trrl of bPalth rc[luirPs thP nolicin~; of the water shcu in order to 
safeguard . the quality of water snrmlied. The questions below asked 
have been raised by the attornr>y for the village and your opinion is 
respr>Ptfully requested. 

"1. Has a village !'npplied with water by a private water com
p1!.ny and· without a water worl,s, eledric light plant, artificial or 
natural gas plant, the :tuthority to provide> for a board of trustees of 
public affairs? 

"2. In the :.>hsenf'e of a board of trustees of public affairs, when 
the \\'ator suppl~· is furnishf'd by a private company, what authority 
wonl!l a vil1age have and in what body or officer would the authority lie 
to l).rlopt rules and rPg-nlations for the protection of the quality of the 
pulJlic water supply :m(l otherwisP to prevent. the contamination of the 
source of said puhlic water ~upply as contemplated in section 12784 of 
the General Code? 

"3. What aHthority, if any, has a private water company to police 
the water shed from whieh its supply is S(lcured and how and by whom 
would prosecution be bron!!;ht for contamination of the'supply?" 

k'i3 

and requPsting me to giv'! you my opinion on the questions raised in the! letter, 
was duly received. 

In reply, I desire to c;ay in answer to the first question that section 4357 
of thP. Genf'ral Code provides as follows: 

"In each village in which water works, an electric light plant, 
artificial or natnral gas plant, or other similar public utility is situated, 
or when council orders water works, an eledric light plant, natural 
or artificial gas plant or other similar public utility, to be constructed 
or to he leased or purchased from any individual, company or corpora
tion, council 1;hall establish nr such time a board of trustees of public 
affairs for the villar;e, which shall consist of three members, residents 
of the village, who ~haJI he Parh elected for a term of two years." 

Sed ion 3981 of the General Code provides: 

";\. municipal corporation rna)~ contr:tct with any individual or 
!nr1ivid11als or an incorporaterl company, for supplying water for fire 
purposes, or for dstems. reservoiril, streets, squares, and other public 
plaN'S within the corporate limits, or for the purpose of supplying the 
ritlz~>ns of su<'h municipal f'Orporation with water for such time, an!! 
upon sneh termR as may be agree•l upon. nut snch contract shall not 
hf' f'xeruierl or hindin~ UJlOn the municipal corporation until it has 
been mtifierl by a vote of the electors thcrrof, at a special or general 
elrPtion, and the mnnicipal corporation shall have the same power to 
protect sneh wJ.ter s•1pp!y anrl prevent the pollution thereof as though 
the watrr works '\'ere owned by such municipal corporation." 

T 7al{e it from thP. inquiry that the villa~e referred to has legally con
trartNl v.-ith a private water company as provided by the above section, and 
that heiw; the ca<;P, J am of the opinion that the village should provide for 
a boarrl of trustees of puhlir. affairs as provided for in sec;tion 4357 of the 
Gen<'r::tl Code, supra. 
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In answer to your second inquiry, the first having been answered in the 
affirmative, I think that the authority of the village to adopt rules and regula
tions for the protection of the quality of the public water supply, _and likewise 
to prevent contamination of the source thereof as contemplated in section 
12734 of the General Corle would rest in the board of trustees of publig affairs. 

In answer to your third inqniry I desire to say that there is no specific 
provision in the code granting authority to private water companies to police 
the water shed . from which its supply is secured, but the jurisdiction of a 
municipal corporation to .enforce the provisions of section 12784 would rest in 
the hoard of trustees of publiC' affairs, and said board would have the authority 
to IJrosecute under said section. However, I can see no legal objectio_n to a 
priYate water company at its own expense protecting its water supply Jrom con
tamination or pollution by any individual or individuals. 

D 412. 

Very truly yours, 
TIMOTHY S. HOGAX, 

Attorney General. 

VILLAGES--POWER TO .CONSTRUCT WATER WORKS-APPROVAL OF 
PLANS BY BOARD OF HEALTH-POLICE REGULATIONS. 

Unrlcr section 1240, General Gotle. a villag/3 may not proceed to construct 
a 1t'ater wo·rlGs 1mtil the plans therefor have l!een submitted to ana. recei!Jed 
the approval of the state boanl of health. Being a police regulation, the rule 
shonlcl be strictly enforced. 

CoLlJ)InUS, OHIO, October 6, 1911. 

Hox. Jonx W. HILL, Member 8tate Board of Health, Cincinnati, Ohio. 
DEAR 811:: -I beg to aclmawledge receipt of your letter of August 24th, in 

which you state that the village attorney of· thP village of Bremen, Fairfield 
county, Ohio, has rendered an opinion that the village council of -said village 
bas a right to proceed with the construction of a new proposed water works, 
notwithstanding the . state board of health has thus far been unwilling to 
approve the source of .supply proposed, and request my opinion as to the 
legality of such action upon the part of the village council of said village, 
without the approval of the state board of health of the source of supply 
proposed being first had. 

In reply thereto I desire to say that section 1240 or the General Code 
provides in part as follows: 

"No city, village, public institution, corporation or person, shall 
prC'vide or install for public use, a 1vater 8upply or sewerage system 
or purification worl\s for a water supply or sewage, of a municipal 
corporation or public institution, or make a change in the water supply, 
water works intake, w;tt!'r purification worl\s of a municipal corpora
tion or public institution, until the plans therefor have been submitted 
to ann approved by the state board of health," 

Under the aboye quoted section it is mandatory for the village above referred 
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to, to first have the plans for the said proposed water works submitted to the 
state board of l)ealth and approvP.rl hy it, before proceeding to construct the 
same, and s)lould thP.y fail to do so the council would be liable under said 
section for a violation thereof. 

I iuu fnrther of the opinion that any person could enjoin the construction 
of said water works, the injunction to be ba~t>d upon the failure of the village to 
have first submitted the plans therefor to the state hoard of public works and 
secured the approval of said board upon said plans. 

I am also of the opinion that said section 1210 i~ a police regulation and 
should he strictly enforced by ,Your board. 

Very truly yours, 
TDiOTHY s. HOGAX, 

Attorney General. 
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(To the Sta:te Medical Board) 
E 222. 

ANAESTHETICS--RIGHT OF OTHER THAN PHYSICIAN TO ADMINISTER 
-QUESTION OF FACT. 

The question whether the act of ad-rninistering an anaesthetic is an acP 
requiring technical skill, or an act of administering a drug tor the cure or 
relief of a wouncl, cUsease, etc., or whether such is a mere ministeria~ act, is a 
question at fact. · 

If it is tme as heTein assumed that the {iTst alternative is correct, then such 
act may not be perfoTmed by any other than a licensed physician, neither under 
the direction of a licensecl physician nor by u;ay of assistance to such non 
othenvise. 

COLUMBUS, 0IIIO, April 14, 1911. 

DR. GEORGE H. 1\fATSON, Sec•-etary Ohio State Medical Board, Columbus, Ohio. 
DEAR SIR:-You have submitted to this department for opinion letter 

addressed to you by Dr. Wlilliam Miller in which Dr. Miller inquires as to 
whether or not it is lawful in this state for a person who is not a registered 
physician to administer an anaesthetic under the direction of a qualified 
physician. 

It is unnecessary for· me to quote the section of the General Code which 
provides that no person shall practice medicine without having received a 
certificate from the state medical board, "The practice of medicine" is defined 
in section 1286 of .the General Code, w.hich provides in part as follows: 

"A person shall be regarded as practicing medicine * * * who 
* * * administers * * * for a fee or compensation of any kind, 
direct or indirect, a drug, or medicine, appliance, application, operation 
or treatment of whatever nature for the cure or relief of a wound, 
fracture or bodily injury, infirmity or disease. * * *" 

Section 1287 provides a number of exceptions to the definitions of section 
1286, but persons administering anaesthetics are not included in the catalog of 
such exceptions. 

The question you submit to me is in the last analysis a question of fact. 
Unless, however, I misapprehend the technical facts in the case, one who gives 
an anaesthetic "administers a drug" and if this is done for a compensation 
whether paid by the patient or not, and if it is done for the care or relief of a 
bodily infirmity, it unquestionably constitutes the practice of medicine or 
surgery. 

From another viewpoint it would seem that the administration of an 
anaesthetic is a part of a· surgical operation and under the law can only be 
performed hy one qualified to perform the remaining steps in the operation. 

The question still remains as to whether 9r not the funcl!ion of administer
ing an anaesthetic might be performed by an unqualified person under the 
personal direction of a qualified physician, and thus, in a sense, indirectly by 
the physician himself. It is perfectly clear that a person need not be qualified 
as a physici"an in order to be permitted under the law to perforin some necessary 
services in connection with an operation under the direction of a physician or a 
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surg:eon. Thus, any person may, under the surgeon's direction, arrange the 
im;trumcnts for him, or hand him such appliances a<> he needs. I do not, 
!wwever, regard the administration of an anaesthetic as such an act as those 
dPscribed. unless I have a wrong impression of the nature of the act. It is 
the act of administering itself the doing of which rf'quires technical knowledge 
nnd professional sliill. That y:m;ld be such an act as could not be, under the 
law, delegated to another by a qualified physician even though the person to 
whom it is delegated acts under the personal direction of the physician. 

As I have al.rE!ldy suggested, the question which yqu submit is more nearly 
a question of fad, requiring expert lmowledgt:> for its solution, than one of law 
anrl if the facts which I have assumed are incorrect, the legal conclusion to 
whiPh l have !Jeen tending· docs not follow. If, however, they are correct, it 
follows that a person not a registered physician may not administer an 
anaesthetic under the supervi~ion of a registered physician. 

387. 

Very truly yours, 
TDlO'l'llY s. HOGAN, 

Attorney General. 

BOND OJ;' TREASURER OF STATE l\[EDICAL BOARD-EXPENSE MAY 
BE PAID BY BOARD. 

A.s sec.:tion 1206, General Co!le, requires the treasurer of the state medical 
board. to furnish IJOncl, and as no compensation is provided for the duties of 
the treasurer, the boarrL would be authorized to allow to such treasurer the 
expense of his bond. 

CoLu~mrs, Ouw, September 22, 1911. 

Dll. u~.oum~ H. MATSOX, Secretary State llfedica1 Board, Columbus, Ohio. 
DEAl! Sue-Under date of September 7th you state as follows: 

"Section 1~66 of the General Code provides that the treasurer of 
the state medical board shall give a bond to the state in the sum of 
$10,000. It has been the custom of the treasurer to secure this bond 
from a bonding company for which a voucher signed by the president 
and sPcretary of the board was issued in llayment therefor. 

"In view of the fact that the board is self s•.1staining and that the 
only funds available are those reeeived from fees and fines, and that 
the treasurer· receives no :>alary whatever for his services, is it not 
proper that the expense of this bond should be met by the board? The 
board unanimously approved the bill and order it paid." 

Section 12G:J of the General Code provides as follows: 

"The state me~Jical board shall organize by the election of a 
presidPnt and a treasurer, who shall he members of the board, and a 
scerP.tar~·. who shall he a Jlhysi<'ian in goorl standing in his profession. 
Bac·h of thP officers so eleeterl shall sen·p for a term of one year, and 
the president and the ~ecretary may administer oaths." 
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Section 1264 of the General Code provides as follows: 

'·Each member of the state medical board shall receive ten dollars 
for each day employed in the discharge of his official duties and his 
necessary expenses so incurred." 

Section 1266. of the General Code provides as follows: 

'"rhe treasnrP.r of the state medical board shall give a bond to the 
state in the sum of ten thousand dollars with two or more ·sureties 
approved by the board conditioned for the faithful disch:arge of the 
duties of his office. Such bond, with the approval of. the board and 
the oath of office indorsed thereon, shall be· deposited with the board 
and kept in its office." 

Section 1263, supra, provides that the president and treasurer of the state 
medical board shall be elected from among the members of the board. 

Section 1264, supra. provides the compensation for each member of the 
board. 

Section 1266, supra, provides for the bond to be given by the treasurer. 
As section 1266, supra. makes it mandatory upon the treasurer of the 

board to give a bond in the sum of $10,000, and as there is no provision in 
the statutes for the payment of any compensation to be paid such treasurer 
for his services a..s such, I am of the opinion that the board would be authorized 
to allow to such treasurer the expE>nse of his bond in order that he may be put 
to no personal expense in the performance of his duties. 

388. 

Yours very truly, 
TIMOTHY S. ROGAN, 

Attorney General. 

MEDICAL EXA~HNATIONS~EDUCA'riONAL REQUIREMENTS OF APPLI
CANTS--STATE MEDICAL BOARD CANNOT DISCRIMINATE AGAINST 
MEDICAL COLLEGES WHICH MATRICULATE UNQUALIFIED STU
DENTS. 

Under section 1272, General Corle. an applicant may not be admitted to the 
state medical e.utminations tG"ithout evidence of certain preliminary educational 
requirements incluAin{l a certificate {rom a medical school of good! standing. 

It is not within the ]Jowers of the board. under the law. however, to refuse 
recognition to meuil'al colleges 1chich matriculate sttulents without requiring 
the preliminary qualifications. 

CoLu:~mus, OHIO, September 22, 1911. 

Du. GEou<.E H. 1\fATHo'O. Secretary State Medical Board, Columbus, Ohio. 
DEAR Sm :-Under date of September 9th you snbmit for my opinion the 

following: 

"Certain preliminary educational requirements are enumerated in 
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sPrtion 1270 of the General Code of Ohio ac: being sufficient upon which 
to issue a C'ertifirate of preliminPry ednC'ation. 

"Is it within the power of lh<' medical board to demand that 
medieal colleges, to receive recognition by the medical board, shall 
nol matriculate students for the degree of ::\1. D. unless their pre
limin'lry C'redentials arc sufficient upon "'hieh to issne such certificate?" 

Section 1271), General Code, provides as follows: 

"The state medical board shall appoint an entrance examiner who 
shall not be directly or indirectly connected with a medical college, 
and who shall .determine the sufficiency of the preliminary education 
of applicants for admission to the examination. The following pre
liminary educational credentials shall be sufficient: 

"A diploma from a reputable college granting the degree of A. B., 
B. S., or eQuivalent degree; 

"A diploma from a legally constituted normal school, high school 
or seminary, issued after four years of study; 

"A teacher's permanent or life certificate; 
"A student's certificate of examination for admission to the fresh

man class of a reputable literary or scientific college. 
"In the absence of the fore~oing qualifications, the entrance 

examiner may examine the applicant in such branches as are required 
for graduation from a first-class high school of this state, and to pass 
such examination shall be sufficient qualification. Such examination 
shall be held simultaneously in Cincinnati, Cleveland, Columbus, and 
Toledo, and th€> queRtions shall be uniform in such places. If the 
entrance examiner finds that the preliminary education of the applicant 
is sufficient, he shall, upon payn,ent to the treasurer of the state 
medical board of a fee of two dollars, issue a certificate thereof, which 
shall be attested by the secretary of the state medical board. 

"The applicant must also produce a certificate issued by the 
entrance examiner and a diploma from a legally chartered medical 
institution in the United States, in goon standing, as defined by the 
board, at the timE' the diploma was issued or a diploma or license 
approved by the board which conferred the full right to practice all 
branche~ of medicine or surgery in a foreign county." 

Section 1272 of the General Code provides as follows: 

"If the state medical board finds that the applic'ant has obtained 
any one of the credentials nPcessary for admission to the examination, 
anti his rliploma is genuin£' and g-ranter! by a legally chartered medical 
institute in the C"nited States in good stanrling as determined by the 
hoard, or that his license is genuine and confers upon him full right 
to practice all branC'hes of medicine or surgery in the foreign country 
in which be obt<Jined it and of a standard approved by the board, 
that the person named in the diploma or li<'ense is the person holding 
and presenting it and i;; of good moral eharacter, the 'board shall admit 
such applicant to an examination." 

879 

By virtue of section 1272, s11pm. it will IJe noted that in order that an 
applicant may be P.,lmittPrl to the medkal Pxamination of the state it is 
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necessary that he obtain the preliminary edtwational credentials mentioned in 
section 1270, and that he llkewise have a diploma of a medical school in good 
~tanding. If tlie applicant for the state medical examination has not the pre· 
liminary ei!ucational credentials provided for in section 1270 he must stand 
an examination before the entrance examiner as to his educational qualifica· 
tions. 

As T view section 1270 this examination before the entrance examiner may 
take place at any time prior to the examination for admission to practice 
medicine in this state. 

You desire to know whether it is within the power of the medical board 
to flemand that medical colleges, to receive recognition from the medical board, 
shall not matriculate students for the degTee of M. D., unless their preliminary 
t· :entials are sufficient upon which to issue such certificate. 

While it is true that section 1270 permits the board to define what is a 
medical institution in good stanrling, yet as I view such provision it means 
that the medical hoard shall inqnire into such medical school and determine 
its standing from the course of study, the equipment and management generally 
of snch school, but that it is not within its power to require that the school 
shall matriculate no one who has not a preliminary education ·equal to that 
of a graduate from a first-class high school 0f this state. 

The law contemplates that at the time a person applies for admission to 
the medic-al examination he shall at that time have a diploma granted by a 
medical institution in the United States in good standing and a preliminary 
educathm equal to that of a graduate from a first·class high school in this state. 
To hold that it is within the powerof the medical board to demand that medical 
colleges shall not matriculate students for the degree of M. D., unless their 
rreliminary educational credentials are sufficient upon which to issue a pre· 
Jiminary 8ducational certific'at.e would be to pervert the intent of the legislature 
in that regard. 

I am, therefore, of the opinion that it fs not within the power of the 
medical board to place any such restriction UJiOn a medical institution in 
defining the standing of such medical institution. 

Yours very truly, 
TDIOTHY S. HOGAX, 

.Attorney General, 
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A271. 

(To the Ohio State Dental Board) 

LICE:\'SE TO PRACTICE DE~TISTRY-OHIO REQl:IRE:\lE~TS-DIPLD:\IA 
FRQ:\1 REPUTABI.$ COLLEGE. 

A person may not l1c nranterl a lir·ense to prar'fir·e dentistry in Ohio, with
o11f as a conditio;• prcr·erlc·lt fl1creto. safisfyin[l the board. tllat 11e is ttt·enty
one yean of ane, &{ goocl moral character anrl a graduate of a reputable dental 
college. 

June 23, 1911. 

Ohio State Dental Board. L. L. YoxKI:H. Secretary, Bowling Green, Ohio. 
DEAl> SIIc-Beg to acknowledge receipt of your letter of June 22d, 1911, 

in which you enclose an application of George Frank Feuerstein, which applica
tion is as follows: 

01[[0 S'l'ATJ·; llE:\"l'AL IlOARD. 

Application for Examiaation: 

I hereby make application for examination for a license entitling 
me to practice dentistry in the state of Ohio as provided in the Revised 
Statutes thereof, and herewith enclose the required fee, twenty-five 
dolla!'s ($25.00)' payable to the secretary of the board. 

Name of Applicant-George Frank Feuerstein. 
P. 0. Address-Columbus, 0. County-Franklin. 
The following information musl be furnished under oath, by the 

applicant: 
Name in Full-George Frank Feuerstein. 
fJate of Birth-~1ay 11th, 1875. 
Stat€ your preliminary education and where obtained, admitting 

you to a rlental colleg;e--T'aro('hial school and public. 
How many years and where have yon been engaged in the study 

of dentistry?-lR yr,ar~. Clcvclanrl, Tolcd.o, Columbus. 
Name of dental ~ollege from which you graduated and date of 

diploma-(No answer). 
Han~ you bPen aetively and legally engaged in the practice of 

dentistry in other states?-No. 
Give particulars-(No anBwer). 
Have you :received a license from any state board of dental 

examiners, by examination, subsequent to receiving your dental de
gree?--No. 

Give particulars-(No answer). 
Of what dental societies, if any, arc you a member?-None. 

AFFlHA\'1'1'. 

State of Ohio ) 
Couni.y of Franklin(ss. 

I. George Frank Feuerstein, being first duly sworn, state that I 
am the person referred to in the above application for license to 
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practice dentistry in the statf' of Ohio and that the statementll therein 
contained are true in every respE'Pt. 

(Signed) 
Subscribed and sworn to before 

(SE>al) 

GI·:or:w·: FuAXK FEt:EHRTEIX. 

me this 15th day of June, 1911. 
(Signed) CnAs. A~tB~;uT, 

Notary Public. 

~;1 JUEXCf: OF <lHAilL\TIOX. · 

(To be certified by the dean of secretary of the dental college.) 
This is to certify that (No name) of .............. has studied 

dentio:try for three full acarlemic years and that he was graduated 
fram. . . . . . . . . . . . . . in the year ..... . 

Date ..................... . 

snean 
.................... l Secretary 

CE!lTil'ICATI' OF ~!OH.\L CJlAH.\CTEH. 

(To he c;igned by not less than two dentistll in good st!anding). 
This is to certify that we have personally known Dr. George 

Frank FeuerstE>in, for 6 years, respectively. and believe him to be of 
good moral character. 

Name-W. N. Morgan. 
P. 0. Address-26 N. High St. 
Grafluafe in the year 18!)1 of 0. College D. S. 
Name-Oscar Miesse. 
P 0. Address-Gay and High Sts 
Gra(1uate in the year 1895, 0. College of D. S. 

anrl. request- this department to furnish a written opm10n as to the legality of 
said application. and what. if any, rights the applicant may have. 

In reply beg to advise that each person who desires to practice dentistry in 
the state of Ohio muii't obtain a license from the state dental board; this is 
required by section 1:;20 of thr> General Code. 

"Unless previou~ly qualifier! as provided by law, no person shall 
practiee dentistry in this state until he has obtained a license from the 
state dental board as hereinafter provided." 

Section 1320, General Code. 

Each person who desires to practic-e dentistry must file a written applica
tion w:th the secretary of the state dental board and he 'must furnish satisfac· 
tory proof that he is at least l wenty·one yean; of age, of good moral character 
and he must further present satisfactory evidence to the board that he is a 
graduate of a I'eputable dental college as defined by the board. These specific 
requirement..<; in tee application of each person who desires to practice dentistry 
within the state of Ohio are set forth in section 1321 of the General Code, 
which is as follows: 

"Each person who desires to practice dentistry within this state 
shall file with the sncretary of the state dental board a written applica· 
tion for a license and furnish satisfactory proof that he is at least 
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twenty-one year!> of age, of good moral eharacter, and present evidence 
Ratisfat!'ory to the hoard that he iR a gndnate of a reputable dental 
eollPge, a<> define'! bv th" board. Such application must be upon the 
form pr~cribt>rl hy the hoard and verified by oath." 

SPction 1321, General Code. 

The application submitted f'Ont:_llins no evidence of graduation and the 
applicant is required by this seetion of the <>tatute to furnish satisfactory 
evidence as to his educational qualifieation~ before he eyen is permitted to 
take the examination Unless the applieation for examination of the applicant 
contains 8atisfactory evidence of graduation or unless he present other evidence 
!'atisfactory to the board that he is a gradu<Jt e of a reputable dental college 
he f'annot be permitted to take an P.xamination, unle8s the applicant comes 
within the exception of the law, where no examination is required as provided 
by section 1324 of the General Code. 

"The state dental hoard may if'.sne a license without examination 
to an applicant who furnishes satisfactory proof that he is a graduate 
from a reputable dental college of a state, territory or district of the 
Unitefl States, and llolds a license from a similar dental board, under 
requirements equal to those of this state, or who, for five consecutive 
yean; next prior to filing his application, has been in the legal and 
reputable practicP. of dentislry in a state, territory or district of the 
United States and holds a license from a similar dental board thereof, 
if in either case the laws of such state, territory or district accord 
equal rights to a dentist of Ohio holding a license from the state dental 
board, who removes to, resides and desires to practiee his profession 
in, such state, territory or 'district. No license shall lJ£• issued under 
this section unless authori·zed by an affirmative vote of all the members 
of the board present at snch meeting." 

Section 1324, General Code. 

Passing upon the application hereinbefore set forth and which I assume 
is the only evidence or graduation that said board had before it in this speC'ifiC' 
case, beg to adYisP that the application does not comply with the statutes and 
the applicant should not be permitted to take an exarnation without first. having 
submitterl to your board fatisfactory evidence that he is a graduate of a 
reputable dental c·ollege as defined by your boarrl. Your authority in this 
matter is final an1l your right to pass upon the qualifications of an applicant 
has be'O'n established by the couns. 

In the case of France YS. Stata of Ohio, 57 Ohio State, page 1, Williams, 
.J., prPsifling, the f'Ourt unanimously held that this elass of legislation is nul 
obnoxious to s~ction 111, artirle 1 of the federal constitution and does not 
infringe upon privileges and immunities and therefore not obnoxious to section 
1, article 4 of the stare constitution. 

From the application I note that the applicant claims to have been engaged 
in the study of drntistrr for 18 yeat·s, but this fact alone does not qualify him 
to take an examination or to engage in the practice without an examination 
hy your hoard and was 1-<o held in the case of State of Ohio ex rei. vs. the Ohio 
.\ledical f~oard, Judge Shauck presi<ling, passing mandamus upon the right of 
a physician to practice medidne, thoroughly flisr.usses this phase of this 
question an1! the ea<:e holrls that although a relator that practiced medicine 
for ten years, if whE>n he entE>retl into ~he practice he was engaging in the 
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illegal practice that this status could not be ch·anged by the laws of time in 
number of years that a person illegally practices dentistry could not possibly 
qualify him for the legal practice of his profession. 

A very similar question was again presented to the supreme court in the 
case of State ex rei. vs. Coleman, 64 Ohio State, page 399, where the court 
referring to their previous decisions upon this same subject announce the 
doctrine. 

"The writ of manuamus will not issue on the relation of a medical 
college to compel the state board of medical registration and examina
tion to recognize the college as a medical institution in good standing 
nor to compel the board to issue certificates to practice medicine in 
this state to holders or diplomas from such college." 

:State ex rei. vs. Coleman, 64 Ohio State, page 377. 

Again we lind a very similar question discussed an(l decided by the supreme 
court in State vs. Cravett, fi5 Ohio State, 289, where the second syllabus is as 
follows: 

"One who has an established. practice in the healing of diseases 
may be required to conform to such reasonable standard respecting 
qualification therefor as the general assembly may prescribe, having 
in view the public health and welfare." 

G4 Ohio State, 289. 

A resume of those authorities and their application to the case now .being 
considered beg to advise, that the state dental board before they can permit 
an examination of an applicant to practice dentistry in the state of Ohio, said 
applicant must present the educational qualifications which by statute are fixed 
as a diploma from a recognized dental school and unless such diploma be 
presented, said state dP.ntal hoard has no authority to permit said applicant 
to proceed with his examination. 

After the application has been filed with the secretary, said board must 
be convinced that the applicant is twenty-one years of age, of good moral 
character and a graduate of a reputable dental college, otherwise they are not 
justified in permitting the applicant to proceed with his examination. 

The application hereinbefore set forth not disclosing these conditions 
upon its face, the same is nol in compliance with the law and until said appli
cant furnishes satisfactory proof to said hoard that he is a grady:;~.te of a 
reputable dental college he cannot legally receive at the hands of the Ohio 
state dental board the right to take an examination or a license to practice 
dentistry within the state. 

Very respectfully yours, 
TDIOTHY S. HOGAN, 

Attorney General. 
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491. 

DENTISTS- EXA:\IIXATION- STATE DENTAL BOARD- APPLICA...'<TS 
!<'OR LICENSE FRO:I.l OTHER STATES. 

·A license to practice dentistry cannot be granted without examination, unless 
by wwniNous vote. The dental boarrl under section 1324, General Code, grants 
such license to one 1cho has practiced for {i1'e years, ana has received- a license 
from a similar board in a .~tate 1clzirll e:derzrls similar courtesies to licensees 
of Ollio. 

Cou;~mus, Orrm, December 13, 1911. 

DR. H. B.\nTn.sox. Member Ohio State Dental Board, 150 East Broad Street, 
Columbus, Ohio. 

DE.\R Sm:-Under llate of December 12th you have requested my opinion 
as follows: 

"Kindly render an opmwn on section 1324, General Code. My 
understanding is, that an applicant from another state can be passed 
without examination under this section but with unanimous vote of 
the board. 'Vith examination, must consist of all defined' in section 1322, 
General Code." 

Section 1322 of the General Code provides: 

"An applicant for a license to practice dentistry shall appear before 
the state dental board at its first meeting after the filing of his applica
tion, and pass a satisfar.tory examination, consisting of practical 
demonstrations and written or oral tests, or both, in the following 
subjects: anatomy, physiology, chemistry, materia medica, therapeutics, 
metallurgy, histology, pathology, bacteriology, prosthetics, operative 
dentistry, oral surgery, anaesthetics, orthodontia and oral hygiene." 

Section 1324 of the General Code provides as follows: 

"ThP state dental board may issue a license without examination 
to an applicant who furnishes satisfactory proof that he is a graduate 
from a reputabiP d.mtal collP.ge of a state, territory or district of the 
Uniterl States, :md holds a license from a similar dental board, under 
requirement:; equal to those of this state, or who, for five consecutive 
y~ars next prior to filing his application, bas been in the legal and 
reputable practice of dentistry in a state, territory or district of the 
United Stat~s. and holds a license from a similar dental board thereof, 
if in either ca~e the la'l':s of such state, territory or district accord 
equal rights to a 1lentist of Ohio holding a license from the state dental 
board, who remoYes to, resides and desires to practice his profession in, 
suPh state, territory or district. No license shall be issued. under this 
!'ection unless authorized by an affirmative vote of all the members of 
the board present at such meeting." 

The provisions of section 1322, General Code, supra, provide the subjects 
in which an applicant for a license to practice dentistry must be examined, 
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and section 1323 of the General Code provides that he shall receive a license 
which shall be conclusive evidenct> of his right to practice dentistry in this 
state. 

Section 1324, General Code, supra, provides for the issuance of a license 
without examination under the provisions therein stated, and that no such 
license shall be issued unJegs authorized by an affirmative vote of all the 
members present at such meeting. 

I am of the opinion tllat the state dental board is without authority to 
issue a license except upon examination in the subjects enumerated in section 
1322, General Code, supra, unless the applicant therefor comes within the pro
visions of section 1324, General Corle, supra, and a license can then be issued 
only when authorized I.Jy ?.n affirmative vote of all the members of the board 
present at the meeting. 

Therefore, an applicant from another state cannot receive a license to 
praetice dentistry in this state without passing an examination as required 
by the provisions of Sf'l'tion 1322 of the General Code, supra, unless he comes 
within the requirPments as set forth in section 1324 of the General Code, and 
unless a license is authorized to be issued to him by the affirmative vote of all 
the members of the hoard prrsent at the meeting as provided in such section 
1324, .General Code. 

Very truly yours, 
TnroTHY S. Hooax, 

.Attornev General. 
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(To the Ohio Board of Pharmacy) 

.\ 268. 

PEROXIDE OF HYDROGF.N-SELLING JN' ORIGINAL PACKAGE--"HOUSE
HOLD RF.::\lEDIES." 

8Pf'fion 12707 8peri{iJ'.~ cl'riain articles 1chich may be solei in original 
packagPs l'ilfl e.l.'lPnrling tue pririll'rtP tu "ofl!er ~imilm· articles." As the only 

r·om mon similarii?J poss!'ssetl by t11e llesignntecl artic:les i.J their nature as 
"lzouseholrl articles·· and as perorirle nf hydrogen is a "householcl article,'' this 

same pririlege may ''e PJ ~ended to that art ide under the restrictions stated 

in the aforesaid statute. 

Cor.r~mus, Orrro, .June 14, 1911. 

8tate Board ot Pharmacy. f!olumbus. Ohio. 
Gt:XTJ.E)Jt;x .-Under datP. of .June 7th you have asked me for my opinion 

as to whether peroxide of hydrogP.n is included in l.he lif't of preparations 
mentioned in section 12707 that may be sold in th~ original package when 
compounrled by a legally registered pharmacist and put up in, bottles or boxes 
bearing the lahel of such ph'armacist or wholesale druggist with the name of 
the artide and directions for its use on each bottle or box. 

Section 12707, General Code, provides in part: 

"The next two preceding sec>tions shall not * * * prohibit a 
person from selling in the original packages, paregoric, essence of 
peppermint, essence of c>innamon, es:>ence of ginger, hive syrup, syrup 
of ipecac, tincture of arnica, syrnp of tolu, syruv of squills, spirits of 
camphor, n11mher Rix,, sweet spirits of nitre, compound C'athartic pills, 
qt:inine pills, and other ~imilar preparations when compounded by a 
legally rf'gistllred pbarmaf'ist and put up in bottles or boxes bearing 
the label of such pharmaeist. or wholesale druggist, with the name of 
the artiele and d!rections for its use on each bottle or box." 

The question to be determined is whether or not peroxide of hydrogen is 
to be included in the words "ani! other similar preparations" as used in said 
statutP.s. You slate in your letter that peroxide of hydrogen is not similar 
in its toxic, medicinal or chemical properties to any of the preparations 
SJVX,ifi•·all~' :;et out in the stJ.tute, and yuu further state that such preparations 
as sPt out in said statute are not simihtr in their toxic, medicinal or chemic3.l 
propertie~ one to the other. 

The term "other similar preparations" is very vague, and should be 
eliminated from the statui''· Having been used in said statute it is necessary 
to giYe then• some meaning if they are capable of being given any meaning. 

I am informed by you that the preparations set out specifically in the 
statute as quoted aiJove are what are !mown as "household remedies" and you 
state in your letter that peroxide of hydrogPn has also become by general use 
a "housPhold remedy." The preparations as set forth in the statute not being 
similar in their toxic, lT'.P.rlkinal or chemical properties, but being similar only 
in that they are what are c·ommonly known as household remedies, I construe 
the words "and other similar preparations" to mean such preparations as have 
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become household remedies, and, therefore, that peroxide of hydrogen might 
well be considered as embracE'd in the term "other similar preparations." 

In coming ;o the foregoing conclusion I am controlled to no little extent by 
your statement that a<; a matter of fact the preparations specifically mentioned 
are not similar in eitl,er their toxic, medicinal or chemical properties, ana 
that, therefnre, "other similar preparations" must refer to household remedie~. 

I regret exceedingly my inability to answer you before the 19th, but it 
was impossible for me to rlo so. 

:~22. 

Very respectfully yours, 
TniOTHY S. HuGAX, 

Attorney General. 

PHARMACISTS--QUAI..1FTCATION OF-EXPENSES OF BOARD, IN DE
TERl\IINING QUALIFICATIONS DEMANDED BY OTHER STATES, 
ALI..OWE:D. 

As it is necessary for m~J'ltliers of the boarcl of pharmacy to cletermine the 
quali(icaf'ions 1·equirerl of pharmacists in other states ancl as such cletermination 
cannot 11e pr011erly mncl~J 1cithout 1wrsonal i1westiyation, the expenses ot making 
such investigation in other state.~ may be lepal!y allowed. 

Cor.u:\mus, OHIO, August 11, 1911. 

State Boarcl ot Pharmacy, Columbus. Ohio.· 

GEX'I'LDJEX :-I am in rePeirJt of your favor of August 7th, wherein you 
state as follows: 

":\Ir. F. H. King, prE'sident of this board, has called my attention 
to a re~ent newspaper article in which you are quoted as saying that 
the expenditure of money by public officers upon any matter, which 
takes them outside of the state of Ohio, is illegal, and asks me to 
inquire if that is your ruling, and if it is to be applied literally to 
this office. 

"Seetion 1305 of the General Code provides that the board may 
register a person as a pharmacist without examination and issue him 
u eertifiP.ate of such registratir>n if he is legally registered as a 
pharmacist and holds a certificate of such registration under the laws 
of another state upon the following conditions: 

"l'Ja"h applicant for such registration shall not be less than twenty
one years of age and be registered after examination in the state from 
which he holds a certificate; and, section 1306 provides that the 
standard of qualification anfj requirement as to competency in another 
state shall at least be as thorough aR that established with the board of 
ph:~rrnacy of this statP. 

··rn order to detflrmine the standard of qualification and require
ment as to competency in another state the board in the past have 
appointerl a committee, from tlw hoard members, to visit the state in 
question and rer.ort to them as to the requirements of the state in-
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ves•igaterl ThC' ,'ommitt€e so appointed charging up their expense for 
railroad fare ::>.nrl hotel bill to the board. 

·'If they ar2 not permitted to charge up this expense for the investi· 
~ation. as above stated, they hardly feel that they would be justified in 
inPurrin~ it, as it is a matter that is solely in the interest of applicants 
for re~stration in this state. and if these p::!rEonal investigations are 
not. made, we ar<' at a !o~s to !;now how the standard of qualification, 
and requirement af'\ to competency in another state can be ascertained, 
as we beliPve that• pf>rsonal investigation is the only way that we can 
ascertain these fact<>. 

"T might sbtc !11Ro <:hat, under the law, members of the board 
receh e five dollars fol' each day employed in the discharge of their 
official rlutie!" anrl their ncc:c<>sary. expPnses while engaged therein, but 
they have never eharged the per diem, only the actual necessary 
expense incurred in the investigation." 

Sef'tion 1305 of the General Code provides: 

'·The r,tate boar;l of pharmacy shall register a person as assistant 
JJhanna~lst without exn.mination and issue him a certificate of such 
registration if he is lct;ally registered by examination as a pharmacist, 
and holds a certificate of snPh registration under the laws of another 
state. The board mr.y register a persou as a pharmacist without 
examination and issue him 'l certifieate of such registration if he is 
legally registered as a pharmacist and holds a certificate of such 
registration under the laws of another state, upon the following con
ditions: Each applicant for such registration shall not be less than 
twenty-one years of age and he registerer] after examination in the state 
from which he holds a certificate." 

Section 1306, · General Code, provides: 

"The standard of qualifiPation and requirement as to competency 
in another state shall at least be as thoroug-h as that CRtablished by the 
board of pharmacy of this stat!'. The board shall not recognize 
certificates of registration granted hy anothf>r state unless recognition 
is given to residents of this state holrling certificates from its board 
of pharmacy." 
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As scf'tion 1306, General Code, declares that the standard of qualification 
and requirement as to CO'llJJetency in another state shall at least be as thorough 
aR th:.>.t eRtahlishe•l by the hoard of vharmac~· of this state, it has placed a 
duty upon the state board of pharmacy to investigate and determine what the 
standard of qualiacation ilnd requirement is in such other state. You state in 
your inquiry that personal inYestigation is the only way for your board to 
ascertain these facts, and that members of the board have never charged a 
per diem but only their actual necessary expenses incurred in investigating 
the standard of qualification and requirement as to competency established by 
other state hoards of pharmacy. 

I am, therefore, of the opinion that as such duty is so imposed by statute 
upon your board it is entirely legal for such board, through a committee 
appoint<!rl for such purpose, to visit the state in question to determine as to 
the requirements of such state, as you state that is the only way such require-
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mcnts can be asc?rtained, and receive the actual necessary expenses incurred 
in sueh investigation. Very truly yours, 

A 435. 

TuroTHY S. HOGA~, 
Attorney General. 

PHARMACISTS-RENEWAL OF CERTIFICATE OF REGISTRATION
NECESSITY FOR RE-EXA::\HNATION-RECOGNITION BY OHIO OF 
CERTIFICATE OF NEW YORK-STATUTES NOT RETROSPECTIVE. 

1Vhcn a person legally recei'L•cd in 1887 a certificate as registered pharmacist 
in Ohio, after due examination, and before the legal expiration of the certificate, 
remo1'ea to ana practicP-d pharmacy in New York under a certificate of that 
state, he was not r.ntitle1l, 11pnn returning to Ohio, in 1902 to a certificate oP 
registration in Ohio. 

The fac~ that New York rlocs not recognize the registration certificate of 
Ohio, affords ample ground in the pol-icy of the law as well as by express pro· 
vision of statute, foT Ohio to 1'efnge to recognize such certificates of that state. 

CoLu~mus, OnTO, October 24, 1911. 

HoN. FRA'\K H. FROST, ,<;ccretaTy State Board of PhaTmacy, Columbus, Ohio. 
DEAR 811::-Umler date of July 15th you Rubmitted for my consideration 

the following: 

"Am directed by the state board of pharmacy to ask you if, under 
the following drcumstances, Mr. A is entitled to a re'registration as 
a pharmacist in this state. Mr. A's application for re-registration is 
verbal and accompanie~ by the following affidavit: 

"'State of Ohio, Franklin Connty, ss: 
"'A, bein~ tluly sworn, deposes and says that the board of 

pharmacy of Ohio issuerl to him, on Decem her 15, 1887, a certificate as 
registered pharmacist, after dtw examination. 

"'In SeptemllE'r. 1890, he removed from the state of Ohio to the 
state of New Yor!{, wherE' he at once cngag:erl in the drug business. A 
certificate of registration by examination by the board of pharmacy of 
the sL<tte of New York, was granted to this affiant. 

"'After practicing pharmacy in the state of New York until 1902, 
he returned to Ohlo and engaged in the clrug business. About two 
weeks after purchasing his storfl in Ohio, this affiant made~ application 
to V\r_ R. O~ier, then se<?retary of the board of pharmacy of Ohio, to 
have his registration reneViccl in the state of Ohio, and was assured that 
the action would be taken. 

"'Not hearing frorr. the hoard, application was again made by this 
affoant in person in 1!11)7 and the claims for registration were stated. 

" 'In Febn1ary, 19(19, apvlicRtion W:.L'> ag-ain made to the board of 
pharmacy of Ohio, sait:1. application being presented to its secretary. 

"'Sworn to before me and signerl in my presence this 20th day of February, A. 
D. 1909. 

"'Notary Publir, Franklin County, Ohio.' 
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"And also by the certifiC'atP which he recPived from the state board 
of pharmacy of Xew Yorlc Said certifirate states that A was licensed 
a<> a pharmacist in the f<tate of Xew: York on the 26th day of February, 
191)1. The records of this office show that on December 15, 1887, a 
certificate as a registered pharmacist, after dne examination, was issued 
to A. The life of said certificate was three years from the date thereof, 
and A failed lo make applico.tion for the renewal of said certificate in 
the time specified by law. 

"I have searched the rePords of the office carefully and failed to 
find any reC'oru for thP renewal of the reg-i!3tration in 1902, as set forth 
in the affidavit. ::\!:r. W. R. Ogier, the former secretary, informs me 
that ::\Jr. A made a verbal application to him and that he, W. R. Ogier, 
informed A that under the law he was not entitled to re-registration. 

"It i8 true that. in 1007 A made an application to the board for re
registration, and said application was refused. A, being informed that 
the only way he conl!l become registered was to apply for, and take 
the nl'xt examination, which he failed to do. I presume that the applica
tion for re-registration is based und0r section 1309 of the General Code, 
hut this section was not in force at lhe time his certificate expired in 
this state, nor was it in force at the time he returned, aSJ set forth in 
his affida\•it. Tn ad1lition, Ohio does not now, nor never did, exchange 
ce:tificates with thP state of New Yorl,, for the reason that New York 
,loes not give any re~ognition to the Ohio certificate, as required by said 
section." 

"ThP. board has no desire to withhold a certificate of registration 
from Mr. A, provided he is entitled to it, but as they construe the law, 
there is no authority ~iven them to re-register a person under these 
conditions." 
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The law in effect at the time the state board of pharmacy issued to Mr. 
A a certificate as registered pharmacist after due examination is found in the 
81 Ohio lawR, page 61. passed May 20, 1884. Ro much of said law as is appli
cable to the facts under discus!'ion is found in section 4407 of said law, on 
page 63 thereof, and reads as follows: 

"Every registered pharmacist, or assistant pharmacist, who desires 
to continue the practice of his profession, shall, triennially thereafter, 
during the time he ,;hall r.ontinue in sur.h practice, on such date as said 
hoard may determine, pay to the 3ecretary of said hoard a registration 
fee, to be fixed by sairl board, hut which shall in no case exceed, if a 
ph:nmacist. one dollar. if assistant pharmacist, fifty cents, for which 
he shall receive a renewal of said registration." 

It will he noterl that the law as then in forC'e required such registered 
ph:>rmacist in order to renPw his reg-istration to pay a certain fee to said 
hoard tri,mnially tb~reafter during the time he shall continue in such practice. 

From the statement of facts contained in your letter it appears that Mr. 
A c!irl not follow the proviEion ahove set forth. There is no provision in said 
Jaw other than as above stated permitting a renewal of registration, and con
sequently, the Pertifir.ate issued to ::\1r. A lapsed. 

The said law memionen ahove was amended on April 21, 1898, in 93 Ohio 
Laws 181. Section 4407 of this law provided: 

··Every person now registered a.'( a pharmacist or assistant 



894 BOARD OF Pll},.R:UACY 

pharmacist under thP- laws of this state, shall be entitled to continue 
in the practice of his profession until his certificate of registration 
shall expire. EYery registPrcrl pharmacist or assistant pharmacist, 
who rlesireR to continue the practice of his profession in this state 
shall, within thirty days next preceding- the expiration of his certificate, 
file with the board an application for a renewal thereof. If the boarrl 
shall find that the applicant has been legally registered in this state, · 
and is entitled to a cenev:al certificate, it shall issue to him, a certificate 
duly signed by its president and secretary. If a registered pharmacist 
or assistant pharmacist fail. for a period of sixty days after the expira
tion of his certificate, to make application to the board for a renewal 
certificate, such person in order to again be registered, shall be 
required to proceed as in the case o~ original registration." 

Section 4407 of the Reviserl Statutes as foregoing set forth continued in 
operation until April 26th, 1906, when it was again amended. Therefore, such 
section covered the period from April 21, 1898, to April 26, 1906. 

From the statement submitted by you it appears that 1\fr. A claims to have 
made his application to the state board of pharmacy for a re-registration 
immediately upon his· return to New York in 1902 to the then secretary of 
the board. 

You further state that you failed to find any record of such application 
but are inform~d by the then secretary that a verbal application was made to 
him at that time. While I do not think a verbal application is such an applica
tion as wonJd be sufficient in law, yet granting that it ~ould be, and that it 
\'.'as duly made as claimed, the said application would be of no force or effect 
for the reason that at the time the same was made there was no provision of 
law aR disclosed by an examination of section 4407 as in force at the time 
for the renewal of the certificate issued to l\Ir. A on December 15, 1887, which 
certificate had expired in 1890. Such law provided that if a registered 
pharmacist for a period of sixty days after the expiration of his certificate 
failed to make application to the hoard for a renewal thereof, he, in order to 
again be registered shall be required to proceed as in the case of original 
registration to wit; by submitting io an examination. 

Said sel!tion 4407, R. S., was again amended in 98 Ohio Laws 207, on April 
26, 1906, and such section, as amended, reads as follows: 

"Every person now registered as a pharmacist or assistant pharma
cist under the laws of this state, shn.ll be entitled to continue in the 
practice of his profesr,io~ until his certificate of registration shall 
expire. Every registerer] pharmacist or assistant pharmacist, who 
desires to continue the practice of his profession, shall, within thirty 
days next preceding the expiration of his certificate, file with the board 
an application for a renewal tMrof. If the board shall find the appli
cant has been legally registered in this state, and is entitled to a 
renev:al certificate, it shall issue to him a certificate, duly signed by 
its president and secretary. The right to obtain a renewal certificate 
shall not be denied any person for a period of three years after his 
certificate of registra.tion has expired, but if any registered person fails 
for a period of sixty days after the expiration Of his certificate to maliC 
application for such renewal he shall then be required to pay to the 
treasurer of -the board of pharmacy the sum of ten dollars in addition 
to the fee prescribed for the renewal of certificates. If a registered 
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pharmaC'ist or assistant pharmacist fails for a period of three years 
after thP Pxpiration of hi~ C'Prtificate, to make application to the board 
for a renen:al C>ertifiC>at~. !illC'h person in orrler to again be registered, 
shall be required to pa:>s an examination. Pro~:ided. hmcecer, that any 
person. 1rho has llcen rl'[}istered under the laws of this state and who 
lw~ after the I'J'}Jircrtion r,f his registmtion continltally practif'erl 
plwrmacJJ i11 .wme other state unr/Pr a r·crti{i.cate issued by authority 
of said other state. may. after said tf'nn nf three years, obtain a reneu:al 
certificate on payment of tF·cnty-{i.re rlollars to the treasurer of tl1e 
board of pltm·macy in addition to tlw fee prescribed for the rene1cal 
of C'ertificatcs." 

895 

The provision of such law above italicb~·~rl I hold not to be retroactive 
in its operation. 

'·Jt is a well settled rule of construction that laws relate to the 
future and are not to be con~t1·nerl rP.trosp!'div!'ly, or to have a retro
specth•e effect unless it shall clearly appear that it was so intended by 
the legislaturE'. and unless such construction is absolutely necessary to 
givP. meaning to the language used." 

American and English Enc. of L.1.w, 2d edition, vol. 6, page 939. 

I, therefore, bold that the provisinf' of section 4407 as above italicized 
do not apply to Mr. A's case, in that his certificate had under prior law already 
lapsed, and it was as if no certificate bad ever been issued to him. 

Furthermore, from your statement of facts I do not find that Mr. A con
tinually practiced pharmacy in New York under a certificate issued by authority 
of New York after the expiration of his registration, he having returned to 
this state, as you !:>tate, in 1902. 

In other words l\fr. A at the time of the passage of the amendment to 
section 4407 in April, 190G, had been engag-Prl in the drug business in this 
state, antl not in the state of Now Yorl( for a perio<l of three or four years, 
to wit: from 1902 to 1906. Conse'}uently, be had not after the expiration of 
his registration in Ohio continually pmeticecl pharmacy in some other state 
np to the time of his application in 1fl07 as set forth in your Jetter, and his 
application of 1907 was properly refus!'d for that reason. 

The above provision of section 4407 wa~ again amended ·in· 99 Ohio Laws 
on page rillG, on May Dth, 190S, bf'ing section n of said act and which reads 
as follows: 

"lf a registered pharmadst or assistant pharmacist fails to mal'e 
application to the hoard for a rf'n!'wal certificate within a period of 
thrPe y!'arf, from the expiration of his certificate, he must pass an 
examination for registration; except that a person, who has been 
re~ist!'red und~r the laws of this statP. and after the expiration of his 
rl'gistralion, has continually practiced pharmacy in another state under 
a certificate i:;~ued by its authority, may obtain a renewal certificate 
upon pa~·ment. to the treasurer of the state boarrl of pharmacy of 
twenty-fil'e dollars in addition to the fee prescribed by law for the 
renewal of certificates." 

FolloYting the rule of construction before stated, I rlo not believe that sairl 
act has any retrospective operation, nor was such application made within three 
years from t.he expiration of certificate issued in 1887 to Mr. A. 
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:\Tr. A's applicution in Fe:1ruary, 1!109, was likewise properly refused for 
the reason stated for the refusal of his application in 1907. 

The provisions of section 73 above stated was carried into the General 
Code, bAing section 1309 thereof. 

I hold that as :\lt·. A (lid not know his certificate as provided by the law 
in effect as set forth in 81 Ohio Laws his certificate absolutely lapsed, and 
there being no provision in said law, nor in the Jaw as found in 93 Ohio Laws, 
for a renewal t.hE'reof he would not be entitled under his alleged application 
of 1902 to a re·registration; that section 73 of the 98th Ohio Laws and sub
f:equeni·. enuctments thereof are not retrospective in their operation, nor from 
the facts stated would :\lr. A he entitled to the provisions thereof even should 
such law L>e RO considered as retrospective in its effect. for the reason that he 
does not come within their provisions. 

Therefore, I am of the opinion that Mr. A is not entitled to a re-1·egistration 
as a pharmacist in this state, but that it is necessary for him to again present 
himself for examination. 

Furthermore, I do not believe that Mr. A is or was at any tiJ?le entitled 
to a certiaeate from thir; state bcr.ause of his having a certificate fro?n the state 
of New York. As stated in your letter, certificates have never been exchanged 
by Ohio with the state of New York, conseqqently there is no duty upon the 
statt' of Ohio to recognize a New York certificate. 

The first enactment t.hat 1 have heen able to find which permits of registra
tion of pharmacist without examination and the issuing of certificate of such 
registration Lo persons legally registered under the laws of another state is 
found in 93 Ohio La.ws 183, whieh was passed April 21, 1898, and which pro
vides in part a<; follows: 

"The standard of qualification and requirement as to competency 
in any state shall be at least as thorough as that established by the 
boarrl of pharmacy of this state. The board shall only recognize 
certificates of registration granted by states wherein like recognition 
is given to persons resident of this state n.nd holding certificates from 
the board of pharmacy thereof." 

This provision of Jaw has in suhstance been carried into the law ever since; 
and is now section 131)1) of the General Code. This provision of law specifically 
rPquires that the board shall not recognize certificates from other states unless 
like recognition is given to Ohio certificates, and as you, in your statement of 
facts, have set out that the state board of ph:1.rmacy of New York has never 
reciprocated with th<' state board of pharmacy of Ohio, I hold that Mr. A is 
not entitled under said section to the granting of a certificate by your board. 

In conclusion, therefore, I beg to state that under neither conclusion at 
which I have arrived is Mr. A entitled to a certificate of re-registration or 
registration without examination qualifying him to receive such certificate. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the State Board of Veterinary Examiners) 
~ss. 

EXPENDITURES TO \V.\RN AND PROSECUTE VIOLATORS OF THE LAW, 
"L'N AUTHORIZED. 

There is no prorision of 1a11; for tlte expenditure by the board, of f'p.nds, 
in its pos•e,<sirm for t!U! p•trpose nf warning and prosecttting those lcho violate 
~he law. 

Counmcs, Ouro. July 7, 1911. 

Ohio State Board 0( Veterinary Examiners . . IIIIi Spring Grot•e Ave., Cincinnati, 
Ohio. 

GEXTJ.E)rE::'i:-lJnder date of May 29th you make the following statement: 

"The Ohio state board of Veterinary examiners has about $2,000.00 
in its treasury, accuruulatetl from fees obtained from applicants, 
examined by the board as prescribed by law. The receipts of the board 
are in excess of its expenses. The law does not impose upon the board 
the duty of w:uning and prosecuting those who violate the law but 
if not enforced the law will, of course, be without effect and of no 
value to the <>tate. The hoard can create some respect for the law 
under which it operates and at least partly enforce it if it legally use 
the funds in its pos~es~ion and above referred to for that purpose." 

The Jaw governing the state board of veterinary examiners is included in 
sections 1171 to 1177, General Co<'le. 

Section 117~ of the General Code reads as foliows: 

"The state boarcl of veterinary examiners shall meet in the city 
of Columhns <luring the months of April and July in each year. The 
board shall organize by the election from its members of a president, 
a secretary aiHl a treasurer, who shall hold their respective offices for 
a tRrm of two years, and until their successors are elected and qualified. 
The secretary shall keep au accurate record of the business trans
acted and of the certificates iRsued by the board. He shall pay to the 
treasurer the fees recdvP.d from the applicants for examination, keep 
an accurate account of thP. moneys received and disbursed, and perform 
snch ot~wr duties as the board may prescribe." 

Section 117:! of the Generlll Code reads as follows: 

"Each memher of the state boarcl of veterinary Pxaminers shall 
receive three dollars for each day during the sessions of the board, and 
his Uf,r.essary traveling expenses. Such compensation and expenses 
shall he pai•l by the treasnrer of the board from the fees received from 
applicants for examina1ion." 

Section 1175 of the General Corle reads as follows: 

".\n applieant for such Pxamination shall present himself at a 
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regu!ur meetin.g of the statf' board of veterinary examiners, and pay 
five dollars for each examination. The fee shall accompany his written 
npplif:ation and l.Je p::~id to the secretary of the l.Joard previous to such 
meeting. One-half the amount of the fee shall be returned to the 
applicant if he fails in an examination, or if a diploma is accepted 
in place of an examination." 

There is no provision in the law which imposes upon the board the duty 
of warning rmd prosecuting those who violate the law, or which permits any 
expenditure by the bo'.ud or its officers of the funds in its possession for the 
enforcement of such law. 

I am, therefore, of the opinion, that surh expenditure cannot be made 
unuer the law as it now stands. If it is the desire of the board that it be 
authorized to expend the surplus in its treasury for such purpose it would be 
necessary tbat the law be so amended by the legislature as to permit of such 
expenditure. 

390. 

Very truly yours, 
TBIOTHY S. HOGAN, 

Attorney General. 

EXAMINATION HELD BY BOARD OF VETERINARY EXAMINERS AT 
OTHER THAN REGULAR :\iEETING ILLEGAL-RIGHTS OF · RE
CEIVERS OF ILLEGAL CERTIFICATES. 

The hoard of veterinary examiners can hold examinations only at regular 
meeting of the IJoard, as a right or license cannot be acquired except as pro· 
11ided 1Jy stat11te. A. certificate issuerZ for an e:r:amination held at another date 
is invalid. 

All applicants u;ho ha'l.te received such illegal certificates must be allowed 
tfJ take another -cxaminat·ion without extra cost. 

COLliMnc:s, OHIO, September 23, 1911. 

Dn. Loms F. CooK. Secretm·y Ohio State Board of Veterinary Examiners, 3116 
Sp;·ing Grove .d. venue, Cincinnati, Ohio. 

DEAR Sm:-I am in receipt of yonr inquiry of August 3d, 1911, in which 
:ron state the following: 

"The state bo·ard of veterinary examiners operating under section 
117-1 of the General Code requests your official opinion and advice on 
the following: 

"l. Cr.n the bo:tnl legally hold special examinations-that is 
Examinations other than the two regular examinations to be held in 
April and .July as fixer! by law? 

"2. Is ::t certificate issued by the boarrl after an applicant has 
passed such specin.l examination valid? 

"3. If certificates so issuer! are not valid what action should the 
bo:1rd take relative to certifiC'ates that have been so isc;ued? 

"In explanation permit me to sa) that the board ':las conducted 
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fonr spe<'i:.tl P'l:amin::rtiens l:eliP\"ing thPt it had a legal right to uo so, 
::>nd belicvine; at the time that the h<'>'t interPsts of the state demanded 
~neil ac-tion. '.VI,at io; ~aid to he a c·opy of au opinion on these points 
hy yon to the prosef'utor of Lomin county has just come to hand. From 
thiP it wonlcl appear t~at l!H' lJoard was in error." 

In rC\ply to ~-onr fir~t quE'stion. section 1175 of the GE-neral Code provides 
as follows: 

"An applicant for stwh examination shall present himself at a 
rE'gnla.r mcctir.~ of tt1e st::.>.te hoard of veterinary examiners and pay five 
rlollars for r>aPh examination. The feP shall accompany his written 
applieation an•! he paid to thE' sPr-retary of the board previous to such 
mE>eting-. Onc-h!!.lf thP amount of the fee shall he retumed to the 
applir'ant if he fails in an examination, or if a diploma is accepted in 
plac·e of an examination." 

Ppon a careful examination I find there is no provision similar to the 
pmvision containe11 in s1.ill o;ection 1175, supra, ir. these section of the General 
Cone which goyern the state ·medical !Jo.ud and the state dental board but on 
the contrary, thosl' sections of the General Codp which provide for examina
tions loy the state mNlical hoar<! ant! tl,e !'tate 1lental lJOard provide in substance 
that the said state medical hoard and d1mtal boaru may hold, in addition to 
their regular meetings, such additional meetings deE'rned necessary by the 
said board. In th!s respPct. section 1175 of the General Code clearly limits 
thl) sfatc board of veterina:·y examiners from holding special examinations by 
the use of the following languag-e: 

"An applicant for surh examination shall present himself at a 
regular meeting of thfl state board of veterinary examiners * 1' *" 

So, I am clearly uT Lhe opinirm that the state board of veterinary examiners 
cannot hold speeial examinations. 

Answering your second question. I am of the opinion that the state board 
of vetP.rinary P.xaminrrs haue not the legal right to issue certificates to appli
cants who llave passed a special examination for the reason that applicants 
for (•ertificate~ to practiel' YP.terinary mE'tlicine and surgery must present them
selves at a: regular examination as required by the statute which I have citell 
above. 

"In no cane _is the practice of mr.dieine a property right." 
(State V'l. State ;"~Tcdicai Board, ~2 ;\linn., 324.) 

":!\"or is the rie;ht to practice me<iirinc a vested right." 
(Dent vs. West Virginia, 9 Sup. Ct. Rept., 351.) 

"But- the rig-J,t to practice mE>dicine is a valuable right and no one 
ran, arhitrDrily and without reason. be deprived of such right." 

(State vs. Oaman, G Ohio Decisions, 2G6.) 

'J'hP rig'Jt to prac t ii'P medicine or surgery is subject to state regulation and 
i» in thE' nnture of a right or frand1iSp granted to the applicant applying 
theref<~r by the sun:reign authority of the state as has been ably expressed 
1Jy t!w supreme court in the foJlowing language: 
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"The ri~ht to prattiN' medicine has been so long and so univer
sally suLje<:t to etate regul'ations that it rnight alrnost be said to be. 
not 'Ill absolute right. but a pririlege or (ranr11ise. Assuming, however, 
that it is an absolute right, it is conceded that it is subject to such 
reasonable regulations or conditions as the state in the exercise of 
the J)O!iee powers may prescribe.'' (State vs. Marble, 72 0. S., 24.) 

Inasmuch as the state has the undoubted right to regulate the practice of 
veterinary medH;ine ami surgery and the manner in which such right, fran
chise or license to so practice :shall lH' required, it necessarily follows that such 
right or license can be acquired only in the manner provided by the statute. 

For the foregoing reasons, I am of the opinion that a certificate, issued by 
the board of veterinary Pxamincrs to an applicant who has passed the examina
tion at a special Bession. is not issued in conformity with the statute and is, 
therefore, invalid. 

In answer to your third questio,n, I am of the opinion that while the 
certificates so i~suect are invalid, nevertheless all applicants who have received 
certificates after having passed a special examination should be given an 
opportunity to take the rr.gular examination at the next regular session of the 
board, but that no charge should be made by the state board of veterinary 
examiners against such applicants so taking the regular examination for the 
rea<;on that the applicants themselves are not at fault in the matter and they 
are equitably entit]P<] to this consideration. 

179. 

Very truly yours, 
TrliiOTHY S. HoGAN, 

Attorney General. 

EXAMINATION FOR VETERINARY-RIGHT OF APPLICANT TO INSPECT 
PAPERS AND RECEIVE COPIES. 

Each applicant for a?1. exf!.rnination befoTe the state board of veterinaTy 
examineTs is entitled to sr·e an£1. inspect his papeTs and to know his grades, 
but is not entitled to a copy of his papers. 

Cou:::lfBUS, OHIO, November 29, 1911. 

DR. LOL'I!'l F. COOK, 8ecTetary State Board of veterinary Examiners, .'1116 Spring 
Grove A'l:enue, Oincir:nati, Ohio. 

DEAn Sm:-I desire herewith to acknowledge receipt of your communica
tion of tt.e 22d, wherein you inquire as follows: 

"A great many applicants who failed to pass their examination 
bPfore the state hoard of vetel'inary examiners demand from the board 
a ropy of their pap0rs together with the grade allowed in each branch. 
Some of the napr.rs are unnecP.Sf<arily lengthy, and so poorly written 
that an exact copy could be made only after close study and at the 
rost of much time. In some cases it would be impossible to make a 
corrert copy at all. 
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"The SE'Cr<'tary of thE' board recE'ives only the per diem of $3.00 
allow!'n b~· la•.v. Two me<'tings a year are held and this means $6.00 
a year for each member. ::\o salary is allowE'it the secretary by the board. 
The routine work of his offiPe requires an average of two hours' work 
rlaily. 

"If all the rE'f)Ue<>ts, ~uch as thE' ahove mentionerl, must be compliE'CI 
with. thP board will be put to considf'rable expense in employing the 
C]PricaJ help i1PCE'SSary. 

"Kindly advise me whether such requests must and should be com
pl;f'll with." 

!.101 

I reply thPreto I am of th<' opinion that whf'n the applicant takes the 
veterinary examination and turns his paper over to the board of examiners, he 
has no further control over such papers. The papers are prepared by such 
applicant for the boarrl of examiners, and after the same are marked and 
graded, I presnmp such papers are filed by the board of veterinary examiners 
for future reference in case it becomes nec€ssary to refer to them. Each applicant 
has a ri;;ht to see anrl inspect his papers after the same are marked and graded 
ann is entitlerl to know the grade given him upon each subject npon which 
hE' is E'xamined, bnt I am of the further opinion that he is not lE'gally entitled 
to a copy of his papE'rs. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the State Board of Embalming Examiners) 

A 323. 

LICENSE TO E:'liBAI_JMERS·-ANNUAL HENEW AL-NO POWER IN BOARD 
TO EXTEND TI;\IE. 

Section 1338, General Code. is mandatory in the respect that it requireS! 
the holrler of c license frmn tlU' board of embalming examiners to pay annually 
a fcc of one dollar for the renewal of such license on or before the elate fixed 
by the boarrl and the bnard is devoicl of any pou:e1· to e.rtencl the time tor the 
reneznrrl of such license. 1t ]Jcrson 1cho so fails to renew in. the mann{Jr pro~ 
vided cannot legally be enlitlrrl to zlractir.G tt'ithou t examination. 

Cor.umwl'. OHIO, August 12, 1911. 

Ho:-:. GE0JWE BILLOW!', Secretary of the State Boarcl of Embalming Examiners, 
Akron, Ohio. 

DE.\H Sw:-I lwrewith beg to aclmowlertge receipt of your communication 
of June 17, 1911, and wish to say as explanatory of the delay in answering 
the same, that such .delay has bPen due entirPly to the large number of m'atters 
to which this department !•as been required to give its attention: Your letter. 
is as follows: 

"Owing to much absence from home and a large amount of pressing 
lmsiness, I was ohliged to delay answer to the Schroyer correspondence 
to you, and by your office referred to me last month, and which I 
herewith return for further instructions. In explanation to same will 
say, that 1 he by-laws adopted by the state board of embalming 
examiners for their government, in compliance with section 1338 in 
ehapter 23 of the GPneral Code of Ohio, provides that ali embalmer's 
license holders shrtll pay eaeh yPar to the secre,tary' of the exnmining board 
qn or before the first day of .January eftch year, one dollar for the 
renewal of their !icPnse. Finding after being appointed a member of 
said board, that it was a habit of tl1e secretary to receive payment for 
the renewal of licensf's which were overdue from one to five years, 
and believing this to be in violation of the law, I appealed to Attorney 
General Denman, after being elected secretary in 1908, to give me his 
interpretation of the !av;, and his ruling thereon, when I was by him 
informeil, that, the seeretary or board was not authorized under the 
law, to accept payment and make such renewals of licenses after the 
f..rst day of January specified in the hy·laws as the date for such pay
ment, and I have since endeavorerl to comply with said ruling, and 
so repeatedly informed M!'. Schroyer. for the return of which to me, 
I will thank you. 

"Respectfnlly submitted for further instructions." 

In renly thereto I wish to say that section 1338 of the General Code (99 
0. L. 508) provides as foJlows: 

"The state hoard of emualming examiners shall meet at least once 
each year at such timP. and pla<~e as it directs, hut at least fifteen 
days' notice thereof shall be given. It shall organize by the election 
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of a presi<i~;nt and 3 ~ef'r~'tary from itR members. The president shall 
serve for a tf':-m of one Y<'ar and until his successor is elected and 
qualified. The secretary shall serve durin~ the pleasure of the board, 
and shall rerform the dutif's of s<'crf'tary anrl treasurer. The board 
may adont such rnlf's an!1 by-lawR for its government as it deems 
propPr, hut three members of the hoard shal! constitute a quorum. 
The president, o1· in his absence a president pro tern. is authorized 
to arlministE'r oaths." 

903 

You will note that the above qnotP.d <;ection provirles in substance that 
the hcarrl of emhalrnin!;' f'xaminf'rs ma11 adopt such ntles and ny-la10s for its 
qovernment as it lleems nroper. 

Unde1· date of March ·!. 19fl!'J. _my prer1ecessor, the Hon. U. G. Denman, 
renderP.d an opinion wherein he construed ~aid section 1338 of the General Code. 
T h<'rewith quote in full the construction which ;lfr. Denman placed upon said 
sedion: 

"(Question) 3. :vlay thf' Ohio state boaro of embalming examiners under 
the last clause of section 3, ehaptP.r 15.1, Revi~erl Statutes of Ohio, 
prl'scribe ::t period of graee for the payment of rrmewals or a forfeiture 
of lif'enRe on failur~; of payment ann restoration of same afterwards 
should mitigating circumstances in the opinion of the bo:trd warrant? .. • .. * * * • * • 

"Answel'ing your third que:;;tion, I beg to arlvise that section 3 of 
chapter 15a, Rev!s0d Statutes of Ohio, does not g;ive the Ohio state 
hoard of embalming examiners the power to presrribe a period of grace 
for the paymfmt or rf'newals or forfeiture of licenses on failure of 
payment and restoration of same afterwards should mitigating circum
r.tances in the opinion of the bonrcl warrant. The prmP.r of the state board 
of embalming examiners in relation to renewals of licenses to practice 
embalming is fmmd in the lasl elause of sPction 6 of sai1l act, which 
is as follows: 

"'All persons recNvm;:!' a licPnse unrler the JlrovisiOns of 
this act, shall r~?gif'tf'r th!' same at the office of the board of 
health, and whf're th!'re is no board of health, with the clerk 
of Ete court of common plea'l of the county, in the jurisdiction 
of which it is proposed to carry on s::J.id practice, and shall 
display said license in :J conspicuous placP. in the office of such 
licentiate, and annually threreafter, on or bPfore a '!ate to be 
fixed by the sa.id state board of embalming examiners, pay to 
the l!!'Cretary-treas11rer the snm of one dollar, for the renewal 
of said license.' 

"The abov<> is mandatory, and if on!' who has received a license 
fails to pay to the secretary-treasurer the sum of $1.00 annually for 
the rene'\·al of said lic'!nse on or before the date fixed by the state 
board of embalming examiners, the license will end on the date fixed 
by th!' board for renewing the same, and it is not within the power 
of the boarJ of embalming examiners to restore the license after such 
failure to ren!'w el'CCJlt by an examination, ~s is provided for obtaining 
a license in the first instance." 
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Section 1338 of th(> General Code, which I have quoted above, clearly pro
vides that the state board of embalming examiners may adopt such rules and 
by-laws for its ~overnment as it rleems proper. Section 1343, General Code, 
provides that "the person to whom a license is issued shall register it with the 
board of health of the city, village or towm;hip in which he proposes to practice. 
He shall also dis~)lay S'ICh license in a conspicuous place in his office, and 
annually thereafter on or before the date fixed by the state board to pay to 
the secretary thereof oue dollar for its renewal." 

Therefore, in conclusion, T heartily concur in the opinion rendered by my 
predecessor, which I have cited and quoted above, for the reason that the 
statutes in !"espect to the matter clearly set forth that any holder. of a license 
to engage in the occupation of embalming shall, on or before the date fixed 
by the st.1.te board, pa:,-· to the secretary thereof, one dollar fol' its renewal. 

I further concur in the opinion of my tlredecessor that it is not within 
the power of the board of embalming examiners to restore the license after 
failure to renew the same, except by an examination, and that the state board 
of embalming examiners has no authority by statute to extend the time for 
making such renewals beyond the date fixed in their by-laws. 

Very truly yours, 
TillfOTHY 8. HOGAN, 

Attorney General. 
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(To the Ohio State Board of Charities) 

A 2::!1. 

CHILDREX'S H0:\1E-LEGAL ST~TTLJ<:::\!F:NT IN COCNTY FOR PURPOSE 
OF' POOR RELIEF-OBLIGATION Ofo' COI'NTY-RIGHT OF RE:\IOVAL 
OF DESTlTL'TE I;HILD BY FOREIGN COT:NTY. 

ll"here a party u:hn has l•arl a legal scttlem£i1t in '"A'' emmty. mot'es into 
"B'' county anrl before the e.rpimtiou of one Y"ar. the r·hilrl of sairl party. 
because of' rle.~tifl(fe circ11mdn>Jces. is p!acerl in a cllilrlrr>n's l!omr> in "B" cozmty. 
such child lzas not arquirrrl (I leoal .~Pttlement in "IJ" county ancl the trustees 
cf the latter county maJt remaN' said child to '"A" county and the authorities 
therein 1cill he ouligetl to -:are for hi111. 

April 28, 1911. 

Hox. H. H. SII mER. Sec;-etrtry Boarrl of State Gl!'!rities. Columbus. Ohio. 
DEAH S1n:-Your letter of April 1st receivE'rl. You statE': 

"I have received an inquiry from a trustPe of one of onr county 
children's 110mes concerning fl. situation which I shall describe 
below. As there are numerous occasions when snPh questions come up 
in our county chiJrlren's ~tOmes, it <sPerns to me that it woulrl be wise 
to have an expression from yon which may serve as a guide in the 
future until we may haYe some judicial interpretation of the provisions 
relating to children's homE'S and care of the poor. The case at issue 
is as follows: 

"Last Deceml,er a family moved from A eounty, in which they 
harl a lPgal settlPmt'nt, to B county. In .Tann:try the hnsbanrl aban
doned his wife. Because of her destitute PirC'nrnstances, she placed 
her chilrlren in thP children's horne of B county. 'I'hP. trustPes of that 
horne are rlemanding that the trustees of thE' children's home of A 
county shall !"eceive thes'l children, claiming that the~· have no legal 
right to carP for them anrl that th'l Retrlement laws require the child 
to be cared for by <\ eounty. The trustees of the childrPn's home of 
A county are resisting thie claim on the e;rounrl that the family left 
with intentions to makP thf'ir re<;idence in B county." 

And you inquire: 

"In which Potmty arP thef>e chilrlren elig-ihle for pnhlic support 
in a r!hildren's home'!" 

Section 3077, General CodP, f't seq., authorizes the establishment of 
childrPn's homes in various counties of the state. 

Section ::!089, General C::ode, provides as follow~: 

"The home shall be an asylum for children undPr the agp of six
teen years, of sound mind and free fr01r. infecliou~ or contagious 
diseases, who have resided in the county not lr.~s than .me year, and 
for such other chi(drPn nn.der suPh age from other counties in the 



!)06 s•r_\TE BO_\RD OF CIL\R!TIES 

state where there i'> no home. as the trustees of such home and the 
persons or authority having the custorly and control 0f such chilrlren, 
by contract agree uvon. who art>, in the opinion of the trustees, suitable 
children for adrni~s:on !Jy reason of 0rphanage, abandonment or 
neglert by parents. or inability of parents to proviri'J for them." 

Sertion 3094, General CodP, provides that tbe trustees may remove any 
child who has become a charge upon the county and who has no legal settle
ment therein, to the county to which it belongs, and all the charges anrl 
f'xpensrs s:> incurred sh'all be paid by the county to which it belongs. 

Yon state in your letter of inquiry thr~t a certa.in family moved from a 
county which you designate "lt" in which they had a legal settlement to 
another county which you refer to as "county R" an<l there the husband 
ahanrlone1l the wife, anrl the wife and family became public charges and the 
chi!Jren were placed il1 the chilrlnm's home of "county B," and the trustees 
of the children's home in the Ja;;t narnPd county are demanding that the trustees 
of the children's horne of "A county" shall rPceive these children, claiming 
they have no legal right to care for them and that the settlement laws require 
the ehildren to be cared for by "A county." 

You will note in sE-ction 31l88, General Corle, it is provided that the home 
shall be an asylum for children ~mder the age of sixteen years of age of sound 
mind and free from infectious or contagious diseases who have Tesirled in the 
county not less than one ycaT, etc .. and that section 3094 referred to above 
~,uthori7.10'S the tnwtees to remove any child from the home who has become 
a charge upon the county and who has no legal settlement therE!in to the county 
to which it belongs. 

Sed ion 3477, General CvdP, df'finr>s "legal ,;ettlement" as follows: 

"Each person shall be considered to havP obtained a legal settle
ment in any county in this st.J.te in which he or she has continuous!Y 
resided, anrl supported him~elf or herself for twelve consecutive 
months, without relief under thr" provisions of Jaw for the relief of the 
poor subject to the following exceptions:" 

The period of "legal s!O'ttlement" as provided in section :3477. supra, 
r:orresponds to the time of rPsidence that .cl1ildren must have in the county 
in whirh the home is ~itnaled under section 3089. 

lt is, therdore, my opinion that thP. chilrlren mentioned in your letter 
not having a legal settlemPnt in "B county" and not having resided there for 
the period of one year that the tr11st~ees of thp children'fi home of "A county" 
must accept and receive and ti:tl'e care of them. 

Respectfully snbmittect, 
TL\lO'l'HY S. HOGAN, 

Attorney General. 
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DOXD OF CASHIER OF BTATE BO.\.RD OF CHARITIES-FOR:\! 
PHESEXTED. 

FonYJ r,f lionrl for msllier of lward CJf state charities. 
Form Sl'limiltrrl by .111. -"hii]JP is applicable to a private employment but 

not for p•tblic office. A z1roprr fo;·,n is herein submitted. 

Cou::.\IBT'H, Onw. :\fay 11, 1911. 

Hn>. H. H. Sun:u:. se1 reta,·y Boartl of .'!tate Charities, Columbus. Ohio. 
DEAR SIR: --1 h~g to acknowledge rPceipt of your letter of :\Jay 4th, 

enclosing bond Pxecnto1l by Ralph :\f. Shupe, ·principal, and the American 
Fidelity Company, as surety, to the state of Ohio. In your letter you state 
that ::lfr. Shupe lms been appointed under the provisions of Jaw recently enacted 
at the present se~sion of the general asseri'tbly to the position of cashier for 
the hoard of state charities, and that the bond is proposed to be given by 
him in such capacity. You request my opinion as to its sufficiency. 

I shall not attempt to quote the bond in full as the provisions are very 
lengthy· suffict> it to say, that it is properly applicable to a private employment 
and in no senHc to a pnblir office. I c-annot approve this bond as sufficient. I 
~uggest that the bond be executed on forms prepared and kept in the office 
of the sel'retary of stale. In the cvent that you are unable to obtain such a 
form I suggest the following as sufficient: 

"Know ye all men by these presents, That Ralph :\1. Shupe, as 
principal, and .............. il~ surety, arp held and firmly bound unto 
the state of Ohio in the penal sum of ten thousand dollars ($10,000) 
for the payment of whi"h well and truly to be mn.de we bind ourselves, 
our heirs, executors, admi:ti~lrators and a.o:;signs firmly by these 
presP.nts. 

"The condition of the above obligation is such that, whereas, the 
sairl Ralph M. Shupr has be1m rluly appointed cashier for the board 
of state charities of the sta.te of Ohio for the term of .... years from 
and after the ...... da~· of. .... .. 

"Now, therefore, if the sairl Ralph ::\f. Shupe shall faithfully per
form thP ctuties of hi,; office af' such cashier for such b03:rd of state 
charities and shall faithfully arrount for and P{t.Y over to' his successor, 
or otherwise as provided I.Jy law, all moneys coming into his hands as 
such cashier then tht>sP. presents Rha]] be void, otherwise, they shall 
remain in full forc-e and effect in lll.w. 

"In witness whereof the said Ralph ::\!. Shupe, as principal, has 
hereunto set his hand and ~eal, and thP. said .............. as surety, 
hy ............ and ............ tbt>retmto dnly authorized, has set its 
hand and affixed its corporate seal this ...... day of. ....... A. D. 1911. 

I cannot approve any form of hond containing conditions other than those 
above expressetl. 

Very truly yours, 
TDIOTIIY S. HOG.\N, 

Attorney General. 
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(To the Ohio State Board of Accountancy) 

234. 

TER~i OF OFFICE OF ME:VlBER OF STA'rF. BOARD OF ACCOUNTANCY-
FILLING OF VACANCY. 

By provi.~ion of section 1371, General Corle. a mem !Jer of the state !Joan! of 
accountancy serves until his successor is elected and quali{iecl. 

CoLr~mt·s, OnTO. May 1, 1911. 

Hox. J. H. KAn·-~1.\X, Secretary State Board of A.ccountancy. Columlms. Ohio. 
DEAU Sue-Some time ago yon requested my opinion upon the following: 

"Referring to the law providing for a state board of accountancy, 
.enacted by the general assembly of Ohio at its session of 1908 (vol. 99, 
page 332), I wish to state that in accordance therewith, the term of a 
member of said board expired on May ::!lst, 1910. The governor has 
not appointed a successor. 

"Question. Is the member referred to a member of the board until 
his successor is appointed and qnalified, or has there been a vacancy 
since said expiration?" 

While it is true that section 2 of the act to establish an Ohio state board 
of accountancy, 99 0. L., pag() 332, provirlefl in part that 

"* * * One member of such board shall be appointed for one 
year, one member for two years and one member for three years, and 
upon the expiration of their re;;pective terms their successors shall be 
appointed for a term of thrre years. * * *" 

and there is no provision in the act in terms providing that the members should 
serve until their successors are duly appointed and qualified, we find that the 
legislature in its last exprcasion in lhe suhject as found in section 1371, General 
Code, hrts fnlly taken care of the matter. Section 1371 of the General Code 
provides as follows: 

"Each year the governor shall appoint one member of the state 
board of accountancy who <;hall serve for a term of three years and 
until his successor is appointed and qna!ifiP.d. A vacancy in the board 
shall he filled by the governor by appointment for the unexpired term." 

·I am therefore of the opinion that the members of your board serve until 
their successors are duly appointed and qualifierl. 

Very truly yours, 
TiliiOTHY s. HOGAN, 

Attorney General. 
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A 328. 

TER:\1 OF OFFICE OF ::.\JE:.\IBER 0!<' BOARD OF ACCOrXTA.~CY-Ql.:-AL
IFIC.\T!OX BY OATH OF OFF'ICE---::'\0 RIGHT FOR OXE BOARD TO 
flURDEX SL"CCESSOR WITH INDEBTEDNESS. 

A member of thp state lu;anl of accountancy serves until his successor is 
eler:terl anti qllCili{lerl. .1 member has not qualified by mere filing of bond or 
by lakin!} part in tlw organization of a board. By taking an oath of office, 
hou.·ever, he is to lle consiilererl qualified. 

A.s a general principle at late. in the absenre of specific authority, a board 
or otJir-er 11!U1J not c1·eate indPbterlness to be sarlrllecl upon its successor, anJd. 
moreor-o1· as the l1oarcl of ar·con;zta,zey is inte1Hled to be self sustainting, while 
it may 1cith reasonab:c r·rrre incur lirrl;ilitieg in e:ucss of the probable income 
of the year. th~? boa;·d may lw restrainerl by proper proceeding, from actin{l 
m·bitral'ily or eJ"travagantly in this reganl. 

CoLC)!BL"s, Onw, August 26, 1911. 

Hox. E. S. Tno~L\s, Jfc,nber Boarrl of A.ccuuntancy, Cincinnati, Ohio. 
DtcAH Sm:-1 beg to aclmowledge receipt of your letter of July 25th, sub

mitting for my opinion thereon the following: 

"On the 15th day of :Ofay, Governor Harmon appointed two mem
bers of the state board of acountancy, I being one of them. The new 
board organized on .June J Oth, although one of the appointees had not 
then received his certificatl). Since that time he has decided to decline 
the appointment. In view ot thesr; far·ts, I would like to know whether 
his declination restores his JH"erlecessor to membership in the board. 

"Had the old board any right to create an indebtedness in excess 
of its income, to the detriment of its successor? If a board can 
anticipate the income for one year, it can do so for any number of 
years; thus depriving subsequent boards of the power to reimburse 
its members for actual outlays on account of traveling expenses, or to 
eompensate them for their servires. 

"Ts there any requirement that the board maintain an office, or 
that the records he kept in Columbus?" 

In answer t0 your first question I beg to state that Section 1371, General 
Corle, specfirally provides that: 

"Each yf'ar the governor shall appoint one member of the state 
boarrl of accountancy who shall serve for a term of three years and 
until his successor is appointed and qualified. "' " *" 

Thf' sole q'lestion 11n:srnted by your first inquiry is as to whether or not 
the appointee in question qualified. The mere failure to receive a certificate 
of appointment would not, in my opinion, he material. The statute does not 
require ·any particular act of qualification, such as the filing of a bond, as a 
conrlition prccerlent to membership oil the bo.lrd of accountancy. 

How<>ver by seetion 2 of the General Code, "Each person chosen or 
appointr>d to an office under the constitut!on or laws of the state * " " 
shall take an oath of office befon· entering upon the rlisrharge of their duties." 
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If the appointee in question tool' the oath of_ office and then participated, 
as you state, in the mPetin~ ::mll or?:anization of the board he would. in my 
opinion, havE' qualified for the positfon hy so doing, and· should he afterward 
resign therE' would he a vacancy in his office to be filled by the governor by 
appointment for the unexpired term as provided in section 1371, General Code. 
If. howcvPr, the a11pointee in question did not take the oath of office, then, in 
my opinion, he failed to qualify desvite his participation in the organization of 
the board. His failure to qualify by virtue of section 1373 above quoted, would 
have the effect of prolonging the incumbency of his predecessor, who would in 
that case retain his membership on the board until his succes-sor be appointed 
and qualified. 

Answering your second question I beg to state that the statutes relating to 
the state board of accountancy are silent as to the right of the board to create 
an indebtedness in excess of its incomE'. Section 1378 of the General Cod!' 
provides that the expenses of the board shall he paid from fees collected under 
this chapter and that in no case shall the expenses of the board he a charge 
against any fund oi" the state. 

The intention i~ manifest, therefore, that the revenues of the state board 
of accountancy shall constitute its sole support. 

Section 12923 of the General Code prohibits state officers from creating 
deficiencies in a11propriations made by the general assembly, and this section 
does not, of course, apply to the expenditure of moneys received by the state 
board of accountancy. 

It is a genf'r'al principle of law that in the absence of specific authority a 
hoard or officer may not hind ils or his successor by the creation of an 
indebtedness. 

This principle is to be applied with very great caution, and subject to 
very many exceptions. 

I am satisfied, however, that it applies in the case you submit for the 
reason that it is the manifest intention of the law that the state board of 
accountancy be self supporting, anil if one board should be permitted to incur 
liability in excess for a given year, one of two results will occur; either the 
state board of acconntancy must he obliged to go out of business, so to speak, 
or it would have t.o apply to the general assembly for an appropriation, which 
the law specifically forbids. 

I am, therefore, of the opinion that while within the given year the state 
board of accountancy may lawfully in the exercise of reasonable care create a 
deficiency and incur liability in excess of the probable income of the year, yet 
when the hoard acts arbitrarily, unreasonably and extravagantly and thus 
attempts to saddle upon its successors a debt which will seriously impair the 
effectiveness of their-administration, snch action would be unlawful, and might 
be restrained by appropriate proceedings. 

In answer to the third question, I b<>g to state that there is no enactment 
of law that the board maintain an office or keep records in Columbus. 

Yours truly, 
TDfOTHY S. HOGAN, 

Attorney General. 
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(To the State Board of A~ri:ultureJ 

2S:!. 

SHm\· LICEXSE FEES·-P·\Y:\TBKT BY COrXTY TREASURER TO CREDIT 
OF AGlUCuLTT;TlAL f•TXD-DU'rY OF STATE AUDITOR AS TO FEES 
FOR:\lERLY XOT CRBDI'l'ED. 

8er'tinn fj:J77 of tile Gr;ncral Code 0/Jligates the tr~asurer of a county, at the 
time of makill[! ltis Allf/!181 g~ttl•'r>tent. f'J ar·r·ount for· all moneys rer·eivell as 
slioic license f-•es. unrler sPctio•l fi374, G;>neral ('orle. anrl pay one-half of such 
funds uz1on tlw draft of t'>.c crur!itor of state into the sta~e treasury. to th'e 
rrerlit of t11e fl[!ricultural fund. 

'fhe aurlitor of staff' shall JJGJI all JI1011P1J.~ rereiverl as such fees since tho 
rmactmcnt of sedion G:l77 in 1SS2, tu tile crerlit of the agricultural fund as 
thPreitl z•rovi£1Pr/. 

CoLl':lllll'S, Omo, June 29, 1911. 

Ho,, A. P. SAX IlLEs. Ser rrtary ncpm·tment of Agriculture. Columbus, Ohio. 

Dt:\n Sm:-·I haY" your favor of .Tune 28th as follows: 

"Section G377, General Code, proyides that. show license fees shall 
he rred i terl to the state agricultural funrl. 

"The auditor of state h';ls eredited ~arne to the general revenue 
fund. 

"The law was enacterl 1882. Should the auditor transfer this to 
agr;c·ultural fnnrl, as provider! hy law?' 
Ple:tse arlvisP. 
Thanks 
Health 
Sneecss 
RPspectfnlly." 

In reply I l.Jeg to adv~se that sel'tion 6377 of the General Code provides 
as follows: 

"Money paid into the treasury of a county, und'er the provisions 
of this chapter, shall he appropriaterl, one-half to the state agricultural 
fund anti one-half to the genera.! county fund. • The trea.surer of such 
county, at the time of making his August settlement each year with 
the auditor of state. shall acrotmt for such money, and pay into the 
state trcalmry, upon the rlraft. of the auditor of state, one-half thereof, 
to he plareu to the credit of such agricultural fund." 

rndcr this section it is the cluty of the treasurer of each county, at the 
time of making his Augu~t settlement earh year with the auditor state, to 
af'r~onnt for all money received !Jy him as license fees under section 6374, 
Gr>neral Corle, to pay into the ~tate trea<;ury, upon the draft of the auditor of 
statr>. onr>-half of fP!rh f"es, to he pl::tcerl to t!Je l'rr>rlit of the agricultural fund. 
I nnrlf'•·stanr~ from your letter that the auditor of state has failed to so credit 
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the money paid in by connty treasurers under saifl sections to the agricultural 
fund, hut has crer!ited the same to the general revenue funds. 

'!'his law was c·nuclNl in 1882, and as thP. provisions are plain, the auditor 
of state should no,,· tranRfe1· all money Jlaifl into the state treasury as license 
fPes under ~ection 637-1 to the Rtate a.:rricultural fund as provided in section 
6377. 
PerfPctly welcomE' 
Health 
Long life 
Success 
Prosperity. 

320. 

Yours very truly, 

TnroTHY S. HOGAN, 

Attorney General. 

FREE TRIP TO OHIO STATF.J FAIR-AGE 01<' BOYS-"BETWEEN FIFTEEN 
AND TWENTY." 

A f.{!rm er bO:IJ who is ove1· fifteen years of age or unrler twent'JI on the date 
of A.ugust 1 !l, 1911, tcill not be entitlecl to tlw _free trip privileges to the Ohio 
state fair. 

Counmus, Onro, August 9, 1911. 

Hox. A. P. 8.\XIlLES, Ser:retary DC]Jartmeut of Agriculture, Columbus. Ohio. 
MY DEAR :\1n. S.\xnu:s :-I be~ to own receipt of your esteemed favor

alw'ays esteemeu and always favors--of the !lth inst., wherein you inquire as 
follows: 

"Enclosed herewith information circular reference boys' free trip 
to Ohio t;tate fair. 

"Your attention i:; directed to rule 2, page 2, which reads as 
follows: 

" 'Boys to be of good character, between the ages of 15 and 20 
yearR.' 

"Grave and serious controversies have arisen in many counties as 
to the proper interpretation of the true meaning and intent of 'between 
the ages oi' 15 and 20 years.' 

"Some of the hoys a few dayR past the maximum and a few days 
under the mininn:m insist. that they are eligible and claim that the 
nearest birthday should govern, while those boys clearly within the 
age limit are r1:sposc<l. to argue that no one is eligible if he is one day 
over tw('nty or one nay under fifteen. 

··Sinre over two thousand boys will be involved in this contest, as 
well as old fulks, preachers, teachers, grangers, politicians, congress· 
men, sisterR, cousins, aunts, Christ!ans and sinners, it is absolutely 
neccssar) that the leg:!! dclJartment of the state of Ohio suspend all 
other business and diligently apply its intellectual powers to properly 
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interpret the constitution, stahHPS, judicial decision!l, past, present 
and future, that in anywisP pfftain to this matter. 

"In order to avoid heated arguments and perhaps pugilistic 
exercises on the part of amiJitious young Americans, I would advise 
that you use all diligence poso:ible to hasten your final conclusions upon 
the issues thus made up.' 

913 

I am interested !n your question as to what is meant by. "between the ages 
of 15 and 20 years." Don't you r!'m!'mher when you were between these ages, 
espPPially when you were rlustering a!Jout twenty? Just now I am inquired of 
whether you were clustering ahout the age of twenty, or twl'nty were clustering 
about you. I note you a!Ro advise that there will be involved old folks, 
preaehers, teachers, grangE>rs, politicians, congressmen, sisters, cousins, aunts, 
Christians and sinners. You don't really think there are any sinners among 
the farmers, do you? I always thought that they were all Christians. 

The legal department of the state in accordance. with your request 
suspended all business as sudrlenly as the street cars stop in the midst of a 
Hibernian pararle in New Yorl{ in order to inquire, investigate, consider and 
determine the rights of the boys, some of whom have "Sandles" and perhaps 
others have not. 

I don't blame the old folks, and the preachers, the teachers, the grangers, the poli· 
ticians, the congressmen, sisters, cousins. aunts, Christians and sinners for wanting 
to come to Columbus when a state fair is to be given under the patronage, favor, 
auspicnf', encouragf'ment, work, efficiency, glory and r-enown of Put Sandles of 
Ottawa. It might be a good iuea if some o{ the wives would come too. 

After looldng over the judicial decision!:' from the Pandects of Justinian 
to the proposP.d "Dean law," and esper.ially aft-er wading through the discussions 
growing out of the constitut.ionai convention of Ohio of 1851 and the discussions 
that are to take place in the constitutional com-ention of 1912, this department 
bas arrived at the conclusi0n that a farmer boy is unforunate that will be 
under fifteen on August 19, 1!H 1, or that will be over twenty on that day. 
Under all the r.irr.~;mRtancec;, ~md although a democrat believing in strict con
struction we will have to leave out the hour of birth and submit that to the 
determination of the head of the department of agriculture for investigation 
amongst the mothers, leaving out the old folks, preachers, teachers, grangers, 
politicians, congressmen, sisters, cousins, aunt'>, Christians and sinners. 

I congratulate the boy that was born in the Augustan period that brings 
him within the "Sandlesian" age, to wit: upwards of fifteen on the glorious 
day of August 19, 1911 and under twenty. 
Thanll:s 
Health 
Success 
Wealth 
Prosperity anrl may yon get every vote here-after for governor of Ohio of the 

eighty-eight "agricolas" who were born when the moon was right. 

3-Vol. II-A. G, 

Sincerely yours, 

TI::IIOTHY s. HOGAN, 

Attorney General. 
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F 468. 

OFFICES COMPATIBLE-LECTURER AT FARMER'S INSTITUTE MAY BE 
A :\'IE~IBER OF GENERAL ASSE:\IBL Y-"E:\1PLOYE"-"OFFICER." 

A lecturer at a farmrJr"s institute appointed and compensated by tlie Ohio 
state board of agriGulture is not an officer but a mere employe and therefor is 
not within the constitutional p;-ohibtion ·against holders of public or state 
offices, becoming a member of the general assembly. 

Corx::nm;s, Ouro, November 17, 1911. 

Hox. A. P. SAxnLES, Secretary Department of A.griculture. Columbus. Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter .of November 1st, 

wherein you inquire as follows: 

"Please advise if ther~ is any legal objection to the Ohio state board 
of agriculture appointing and compensating a member of the 6hio 
legislature, as farmer institute lecturer.:' 

In reply thereto I .-lesire to say that section 4 of article II of the con· 
stitntion of Ohio provi.-les as follows: 

"No person holding office under the authority of the United States, 
or any lucrative office un.-ler- the authority of this state, shall be eligible 
to, or have a seat in, the general assembly; but this provision shall not 
extend to township, officers, justices of the peace, notaries public, or 
officers of the militia." 

<The question presenterl. by you is whether or not a lecturer at a farmers' 
institute, appointed and compemmted hy the Ohio state board of agriculture, 
is an officer coming within any of the provisions ol' sectiou 4, article II of the 
constitution, above quoted. In my opinion, such lecturer, so appointed by the 
Ohio·state board of agric:1ltnre, is not an officer at 'all; he is merely an employe. 
There is, therefore .. no legal objection to the Ohio state board of agriculture 
appointing and compensating a member of the Ohio legislature as a farmer 
institute lecturer. 

Very truly yours, 
TIMOTHY S. HOGAN. 

Attorney General. 
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(To the Ohio Agricultural Experiment Station) 

A 304. 

COl'NTY EXPERDIENT F.\R:\1-PHOCEDCRE FOR ESTABLISH:\IENT
DUTIF.~ .OF BOARD OF COXTROL TO VISIT COUNTY-APPROVAL OF 
BOARD-NECESSITY FOR :\lONEY IN THBASUHY FOR THE PURPOSE. 

l.'nrler section 1165-7, Generrrl Corle. after the procedure provided tor has 
been r:ornpliccl 1cith. it is necessary for the board of control to visit the county 
and assist in !he seledion of a farm to be used- therein for agricultural 
experimr?nt purposes. 

The act of ap;Jroring the purcha.~e of S11:·n land may be made. hon·ever. in 
any place 1rherc t11e whole boarc( happens tn' be legally assembledJ. 

?l'o rtetian may he ta!,:en toward the estaiJlishment of such fann by the 
board of control ·ttntil the funds for the purpose have been deposited ~n the 
county t1·easury and the board of control noti{iecl liy the county commissioners 
of the action taken liy them. 

CoLe:IIBus, OniO, July 26, 1911. 

Hox. CnAm.Es E. Tnonx. Director Ohio Agricultural Experiment Station, 
·wooster. 0hio. 

D1·:.u\ Sm:-1 beg to acknowledge receipt of your communication of April 
13, 1911, and I wi~h to say that the delay in anRwering your inquiry has been 
r!ue entir<'ly to thP. large numhPr of reqnrsts which this office has received for 
consideration. In your communication you inquire as follows: 

"We find that some of the rotmty officers are in doubt as to the 
interpretation of the clause in the county experiment station Jaw which 
requires the approval of tlte majority of both the board of control of the 
experiment station 'ind the board of county commissioners for the pur
chase of land. Th8 point is whether it is necessary for the board of 
contro! to take this action in the county where the land is to be pur
chased, or whether the action may be taken in their ordinary places 
of business and a cP.rtificcl copy sent to the auditor of the county where 
the land is to be bought. Your opinion on this point is desired. 

"I hRve informal notice thRt the eommissioners of Clermont county 
have taken thP necessary step,: for the establishment of ·a county experi
ment farm, their action having been ratified by vote of the people last 
fall, and that they haYP issued and sol<! bonds to the amount of 
$12,000 for th•~ establishment of such a farm. Ou1· board has no official 
notice of this action, but I learn unofficially that the money has not 
been deposited in the conuty treasury, Rnd a citizen of the county has 
requested· that your attention he callPd to the matter." 

In reply to your in[]uiry, sedion 116fi-1 of the General Code provides in 
·.vhat mannPr county experimental farms may be established, as follows: 

"Jn order to clemonstratc the practical application under local con
ditions of the resulta of the investi~ations of the Ohio agricultural 
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experiment station, and for the purpose of increasing the effectiveness 
of the agriculturP of the various counties of the state, the commissioners 
of any county in the state are hen~by authorized and empowered to 
establish an experiwent farm within such county as hereinafter pro
vided for." 

Section 1165-2 provides for what purposes a county experimental farm 
may he established as follows, to wit: 

"The e'tpl'riment farms established under this act shall be used 
for the comparison of varieties and methods of culture of field crops, 
fruits and garden vegetables; fot· the exemplification of methods for 
controlling insect pests, weerls and plant diseases; for experiments in 
the feeding of domestic animals and in the control of animal diseases; 
for illustration of the cnlture of forest trees and the management of 
farm woodlots, and for the demonstration of the effects of drainage, 
crop .rotation, manures and fertilizers, OJ' for such part of the above 
lines of work as it may he practicable to carry on." 

Section 1165-3 provides that upon the filing of a petition with the county 
auditor, etc., the county eommissioners shall submit to the voters of the county 
a proposition to establish an experimental farm within such ~'ounty, as follows: 

"Upon the filing of a petition with the county auditor signed by not 
less than five per cent. of the electors, based upon the vote for governor 
at the last preceding election, residing within thp county, the com
missioners of such county shall submit to the qualified electors of 
such county a proposition to establish an experiment farm within such 
county, and to issue notes or bonds for the purchase and equipment of 
such farm, such proposition to be voted upon at the next general 
ele(!tion following the recei11t of the petition by the commissioners. 
Notice of the intention to submit such proposition shall be published 
by the county commissioners in two newspapers of opposite poltics 
printed and of general circulation in said county, for at least four 
weeks prior to the election at which the proposition is to be voted 
upon, together with a statement of the maximum amount of money 
which is is proposed to expend in the purchase and equipment of such 
farm." 

Sef:'tion 1165-4 provides for the form of ballots, as follows: 

"The county auditor shall file a written request with the board of 
deputy supervisors of elec_tions asking" for the preparation of tfie necessary 
ballots, which ballots shall be separate and apart from all other ballots, 
and which ballots shall have printed thereon "Tax for experiment 
farm-yes:" "Tax for experiment farm-no." The result of such 
election shall he ascertained by the board of deputy supervisors of 
elections and the result thereof certified to the county auditor." 

Section 1165-5 provides for the tax levy as follows: 

"If a majority of the Pler.tors votin!!' on such proposition in the 
county, are in favor of establishing such experiment farm, then the 
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<>ommissionerH of thP county shall Jpvy a tax on all the taxable prop
Prty in su1·h <'Otmty as J!sted for taxa.tion on the county duplicate, which 
levy shall not excer,rl onr-fift h of one mill on the dollar of taxable 
property of the county in any one p~ar, nor shall the aggregate of all 
levies for snell purpose ex•'PPrl two mills on the dollar." 
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SPI'tion 1lll5-G nrovidcs for thP issue of ·bonrls by the county commissioners: 

"To nntieipate the colleetion of thr> tax authorized by this act and 
the uRe of the money to be raised thereby, tlw commissioners are hereby 
authorizer! anrl require11 to issne thP notes or bonds of their county, 
such notes or bonds to bear interP.st at a t·ate not to ;,xceed six per 
cent. per annnm. and not to run to exeeed ten years, and not to be 
sold for less than their par valne, and th<> !lroceeds of the sale thereof 
sha.!l be depo~ited in the rmmty treasury, to be applied by the com
missioners to the pur~'hase anrl equiprilo:!llt. of an experiment farm, con
taining eighty acres or more, as hereinafter provided for." 

Section 1165·7 provides for the purchase of such experiment farm as 
follows: 

"When the funds provided for in this act are deposited in the 
<'Otmiy treasury, thP commissioners shall notify the board of control of 
the Ohio agricuitural experiment station of their action, on receipt of 
whirh noti,.e it shall be the duty of the said board of control to visit 
the county and assist in the selection of a farm to be used for the 
purpose specified in this act, provided that no farm shall be purchased 
except with the approval of the majority of said board of control and 
al;:o of a majority of the board of county eommissioners of the county." 

In answer to your first question, section 1165-7 clearly provides that it is 
the duty of the board of control of the Ohio agricultural e:{periment station, 
upon the receipt of notice of the deposit of funds for establishing such an 
experimental farm-to visit such c·ounties and assist in the selection of a farm 
to be used for sueh vurposes; 'and further provides that sueh farm shall not 
be purchased except upon the approval of the majority of said board of control 
and of the board of county commissioners of the county1 in which said farm is 
to be located. It is certainly not necessary for the board of control to take 
this action in the county where the land is to be purchased. Under the 
~tatutc, section 1165-7, you will notice it is provided that on receipt of which 
notice it shall be the d.uty of the said !Joard of control to viBit the county and 
assist in thP selection of a farm to be used for the purpos~ specified in this 
act, provided no farm shall be vurchased except with the approval of the 
majority of the said hoard of control and also the majority of the board of 
rounty commissioners. 

I do not thin!' the plaec or location 0f the action of the board is a matter 
at all material, provided the whole board anrl their secretary are present. The 
action can he tal,en either at the regular offirP of the board or at any place 
where the board and their H<'cretary may be. · 

I am of the further opinion, under the provisions of the sections cited 
ahovl:' that the board of control has no legal right or authority to take any 
action toward the eslablishment of county Pxperimental farms until the funds 
for the establishment of sueh l'arms have been deposited in the county treasury, 
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and said board of control notified of snch action upon the part of the board of 
county commissioners. 

I believe that l havP. fnlly answered yonr inquiries, and beg to remain, 
Yours very truly, 

F-326. 

TDIO'fHY S. HOGAN, 

Attorney General. 

AGRICULTURAL EXPERIMENT FARMS-PLAN OF PROCEDURE OF 
MIAMI COUNTY COliTMISSIONERS-BOND ISSUE-APPROPRIATIONS
BOARD OF CONTROL. 

The action of the county -commissioners of Miami county in purchasing. 
and paying for. with the approval of the board of control. a farm tor the estab
lishment of a cou!ify eX]Jeriment farm is 1vithin the tttatutes and in every sense. 
legal. 

The bom·a of control may furnish an approximate itemized estimate of the 
r.ost of the buildings, stock and geneml equipment neecled. If they approve this 
estimate, thf' commissioners may appropriate the necessary funds to the board 
of control. 01:1 of the 1'Csirlne of the fu.nd raised by bond or note issue under 
section 11.()5-G, General Code. The board of control may then expend this appro
p?·iation rmcl report to lilt; cornmissioners at the end of the year. 

Tile same p1·ocedm·e ma11 be applied to tunas appropriate(! for annual ?nain
tenance 1tnd.er the provi~ions of section 1165-6. General Cocle. 

CouJ:IInn;, Onro. August 22, 1911. 

MR. CnARLES E. 'l'HoRxE. Director Ohio Agricult1tral Experiment Station, 

Wooster, Ohio. 
DEAR Sm:-1 beg to acknowlectge receipt of your inquiry of May 20th, 1911, 

in which yon inquire as follows: 

"I am instructed by the board of control of this station to request 
your advice on t.he mode of administering the funds proyi<Jed for under 
the law authorizing the establishing of county experiment farms, 
namely: Sections llfi5·8 and 1 H5-12 of the General Code of Ohio. 

"'The commissioner!< of Miami county have proposed the following 
plan: The farm having bnen pnrchaserl and paid for by tbe commis
sioners, with the ap[lroval of the board of control, the board of control 
will furnish an app1 uximatE' itemizerl estimate of the cost of the build
ings, stoel{, implements and other equipment needed. If this estimate 
mE'ets the approYal of the commissioners they will appropriate the 
necessary funus to the bmtrd of control, out of the residue of the fund 
raised under authority of section 1165-6, in amount sufficient to cover 
this E-stimate, which the boarct of control will expenct. reporting to the 
board of commissioners at the end of the year. 

"In a similar manner the funds requirect for annual maintenance, 
provided for under section 1165-8, will be treated. 

"Does this plan meet your approval?" 

In reply to your inquiry I desire to say that section 1165-6, as amended 
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by the 1910 session of the legislature, provides for the issuing of bonds by 
county commissioners for the purchase and equipment of an experiment farm, 
and is as follows: 

"Sec. 1165-•i. To anticipate the collection of the tax authorized by 
this act and the U!'C of the money to be raised thereby, the commis
~ioners a1·e hereby authorized aurl required to issue the notes or bonds 
of their county, such Iiotes or !Jonds to bear interest at a rate not to 
exceed six per cent. per annum, and not to run to exceed ten years, 
and not to be sold for less than their var value, and the proceeds of 
the sale rhereof shall be u~'positP.d in the county treasury, to be applied 
by the commissioners to the purchasP. and equipment of an experiment 
farm, containing eighty acres or more, as hereinafter provided for." 

Section 1165-8 of the G~nf.ral Code, as amended by the 1910 session of the 
legislature, provides for the equipment of such experiment farm, and also pro
vides for the maximum appropriation that may be made by the county com
missioners, ancl is as follows, to wit: 

"Sec. 1165-8. The equipment of an experiment farm shall consist 
of sm:h buildings, drains, fences, implements, live stock, stock feed 
and teams as shall be deemed necessary by the board of control of the 
experiment statiOI; for the succeRsful worl( of such farm, and the initial 
equipment shall be provided by the county in which the farm is estab
lisher!. together with a sullicient fund to pay the wages of the laborers 
required to conduct thf\ work of such farm during the first season. The 
county commissioners shall appropriate for the payment of the wages 
of laborers employed in the management of such farms as may be 
established under this act, and for the purpose of supplies and materials 
necessary to the proper condnet of such farms such sums not exceeding 
two thousa'ld rlollars anmrally for any farm, as may be agreed upon 
bet\veen Rairl cornrnissionPrs anrl the hoard of control of the experiment 
station." 

Section 1165-9 of the GenPral Code, as amended by the 1910 session of the 
legislature, provides for the management of all such experimental farms, and 
is as follows, to wit: 

"Sec. 1165-9. The management of all experiment farms established 
under authority of this a~t shall be vestfld in the director of tho Ohio 
agricultural experiment station, who shall appoint all employes and 
plan and execute the worJ( to be earried on, in snrh manner as in his 
judgment will most Pffectively serve the agricultural interests of the 
county in whi<'h such farm may be located, the director and all employes 
being go\·erned by the general rules and regulations of the board of 
control of !'laid experiment station." 

It appears from your inquiry that the f'ounty commissioners have already 
P'!rchased and paid for the farm with the approval of the board of control, and 
I desire to say that inasmuch as said farm has already been purchased, and 
that the county commissioners have also made the proper appropriation for 
the sam<', I am unable to find any statute which prohibits or prevents the board 
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of control from expenoing the funds so appropriated by the county com
missioners. 

I am furthermore unable to find any statutory law which prohibits the 
board of control from expending the funds required for the annual maintenance 
of such experimental farm, as provided by section 1165-8, cited above. 

Therefore, it is my opinion that inasmuch as the plan of the Miami county 
commissioners, as set forth in your Inquiry, is not prohibited by statute, and 
that it would be legal for the board of control to expend the funds as therein 
set forth, and, this being my conclusion, the plan proposed, as set forth in your 
inquiry, meets with my approval. I am, 

417. 

Very truly your::;, 
TDIOTHY S. HOGAN, 

Attorney General. 

DEEDS AND ABSTRACT OF TITLE OF CERTAIN; LANDS IN MONTGOMERY 
COUNTY PROPOSED 'fO BE PURCHASED FOR EXPERIMENT FARM
DEFECTS AND OMISSIONS. 

Cou;~mus, OHIO, October 10, 1911. 

Hox. W. H. KRA~IER, Bursar, Ohio Agricultural Experiment Station, Wooster, 
Ohio. 

DEAR Sm:--You hava submitted to this department, for an opinion thereon, 
an abstract of title to certain lands in Montgomery county, which it is proposed 
to purchase for an experiment farm. I have carefully examined this abstract 
and shall discuss only the more important defects shown therein. 

The mortgage given by Joel 0. Shoup to John Stump, trustee( No. 8), was 
not released on the records as to the Janel described in this abstract. Said 
mortgage refers to a deed from the Twin Creek Railroad Company to said 
Shoup, which does not appear of record. Both of these errors, I believe, are 
cured by lapse of time. 

The deed from Mary E. Anthony to .John F . .Jacobs fails to disclose whether 
grantor was married. An affidavit should be procured covering this point. If 
she was married, and her husband is still living, a quit-claim deed should be 
obtained from him. 

There are no deeds of record from the grantees in Nos. 23 and 24 to the 
grantor no No. 25. 

Errors of description. occur in Nos. 23, 24, 25, 26, 27 and 28. No. 29 appears 
to have been given to correct all of these defects. 

The estate of Geo. P. Loy does not seem to have been administered, but 
a part of the real estate dP.scribed in this abstract was sold by partition pro
ceedings. The petition contains tile allegation that the persons therein named 
are all hPirs of said George P. Loy. As almost fifty years have elapsed since 
this transaction oceurred, the failurP. to have administration of said estate is 
not now material. 

The deed from Julius L. Stewart to Lewis Huber (No. 38) is defective in 
two rPspects, namely: (1) the spelling of the gTantor's name in the granting 
elause differs from that in the hahPnrlum clause and signature; and (2) there 
is but one witness to the deerl. I am not inclined to attach much importance 
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to the first defef!t. for the re:t~on that the grantPe's name in No. 37, and the 
signature of grantor in Xo. :H arP praC'tirally identical. If possible, however, 
an affida' it "hould be pro1·urf'fl to correct this The !>erond defects above noted 
is correded by the p1ovisions of the ll.d of 1911, founrl in 102 0. L. 4Gl. 

The name of the g-rante~ in No. 10 is spPlle<l ·'<'lwter. and that of the grantor 
in No. 41 is spelled Sr·h uder. The dr!>cription of l>oth deens is the same and I 
l>elieve that this uefect is not matP.rial at this time. 

The deed from .Tohn H. HubPr et al. to Charle!> F. Huber recites that the 
grantors aml grantee therein, •H" all the heirs at law of Lewis Huber, deceased. 
No administration wal' had of the estate of s,tid LP.wis Huber; and as this is of 
r:omparatively recent . date, an aftirlavit should he procured C'overing this 
situation. 

The mo:-tgages, No!;. 52 and ii3, remain unc·anceled on the records, but in 
my opinion, action thereon is barred by the statute of limitations. 

The taxes rtue .Tune 20, 1(111, are unpaid, and the taxes for the year 1911 
are a lien. Th'"se should be pair! before a deed is executed. 

An examination should also he made for liens iru the United States district 
and circnit courts. 

·when the above mentioned errors are corrected I am of the opinion that 
upon the exN!ution of a proper warranty deed, by the present owner, the state 
will aC'quirc a good anrl snffirient title to the real estate in question. 

431. 

I am returning herewith the abstract submitted to me. 
Very truly yours, 

TIMOTHY S. HOOAN, 
Attorney General. 

r;OUNTY EXPERIMENT l<',\R:\1S-DUTIES OF COMMISSIONERS AND 
BOARD OF CONTROL IN :\TAKING APPROPRIATIONS. 

For the 1mrposes of the payment of 1rages of laborers employed on an 
wrpcrirnent farm, wul for the supplies ana materials necessary\ for the conduct 
of such farm. the coanty r·ommissione1s. under section 1165-8, General Code, 
mnu appmpriate any money iu the r·ouaty treastuy out of the general fund. not 
otherwise approprinterl (provirlcrl such appropriation <Loes not exceecl $2,000 
anmwlly), as may be Ill/reed 1171nll bet1ceen the county commissioners and the 

board of control. 

CoJ.c~tm·~. Omo, October 19, 1911. 

Hox. Cn.\s. E. THonxtc. Director IJido Aorir·ultural Experiment Station. 
Wooster, Ohio. 

DE\R 811::-l be;.; to acl;nowledg-e rePeipt of your letter of October lOth, 
in which you inquirp as follows: 

"We desire you•· advir~e on the following point relating to the pro
Yiding of funds for the support of county experiment farms, under 
~eetion 1163-8 of the Gen0ral Code of Ohio: 

":\'Iay the county eommissianers appropriate for the maintenance 
of the experiment. farms, as defined in the latter part of section 11 G5-8, 
any money in the C'Ounty tJ·easury not otherwise appropriated?" 
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In reply thereto, I desire to say that section 1165-8. General Code, to which 
you refer, provides as follows: 

"The equipment of an expPriment farm shall consist of such build
ings, drains, fences, implements. live stock, stocl< feed and teams as shall 
be deemed neces~;ary by th€l board of control of the experiment station 
for the successful wort of such farm. and thP initial equipment shall 
b<' providerl by the co'mty in which the farm is established, together 
with a sufficient fund to 1iatr tl•e u;ages of the laborers required to con
dud the worl~ of such farm during tile first season. The county com
missioners shall appropriat" fpr the payment of the wages of laborers 
emplnved in the management of such farms as may be established under 
this act, and for the purchase of supplies and materials necessary to 
the prover conrlnct of such farms snch sums not exceeding two thousand 
dollars annpally for any farm, as may be agreed upon between said com
missioners and· the board of control of the experiment station." 

By virtue of the provisions contained in the above quoted section, I am 
of the opinion that the connty commissioners can appropriate any money in the 
county treasury, rmt of the general county fnnd, not otherwise appropriated, 
for any of the purposes 0n11merated in said section 1165-8, as follows:. the pay
ment of wages of lal.Jorers employed in the management of such experiment 
farms, and for the purrhase of supplies and materials necessary for the conduct 
of such experiment farms (providen, of conrae, such appropriation does not 
oxceerl $2,001) annually), as may he agreed lljJOn between the county commis
sioners aml the board of control of the ~~xperiment station. 

Very truly yours, 
TIJ\10TIIY S. HOGAN, 

Attorney General. 
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(To the Chief Examiner of Steam Engineers) 

A 290. 

BOARD OF BOILim RULES-CHIEF' BXA \liNER OF STEA~i ENGINEERs
CHIEF !.'\SPECTOR OF' P.OTLERS-F.XTRA CO:\lPENSATTON-TUJE OF 
Ql'ALIFICATION OF :\TE~TBERS OF BOARD. 

The !)rovisions of stal:tte pro1•iding for the performance by the chief 
examiner uf stC'a!i' eu(}ineC'rs. of the fluties of C'hairman of the board of boiler 
rules anrl chief insper·tor of boilers. and authorizing extra compensation fori 
the same. are not in conflict with the constitutional inhibition against change 
of compensation during term 'Jf office. 

The chief inspector is at liberty to give bond at any time after June 14, 
1911, ana u·m ne qualified as soon as bond is given. 

7'he department of boiler rules u;ill be open as soon as the men~bers of the 
board ar,., al'POinted and qualifier!. nnd thei1· salaries shall begin from the elate 
of qualification. 

Cor.r~rnrs, OHIO, July 8, 1911. 

Hox. ,V. E. HAI'WELL. Chief Examiner of Steam Engineers. Columbus, Ohio. 
DEAH S1n:-On acconnt of the great pressure of business in this office 

rluring the past few weeks I have been unable to answer your inquiry of June 
16th nntil now. 

You ask for my opinion as to House Bill No. 248, which provides for the 
inspPction of steam boilers and establishes in your office a department to be 
known as the ""Board of Boiler RnlcR." to consist of the chief examiner of steam 
engineers, who shall be chairman of the board, and four members to be 
appointed by the governor, and which also provides that the chief examiner 
of steam engine~rs shall be chief inspector of steam boilers. Your inquiry is 
as follows: 

"Will you kindly give me your opinion as to what date ttie bond of 
thfl ehipf inspector shall be filed, the new state department opened, 
an•l the salary of the variom; officials, including the chief inspector, as 
namNl by said law, shall begin?" 

This a<:t is quite len.;thy and in answering your inquiry it is unnecessary 
to hPre copy it in full, and I shall only refer to the sections which must be 
necessarily considflred in giving you an answPr. 

Section 1 of the act is as follows: 

"There is hereby established in the office of the chief examiner of 
stf'am eng-inef>l"s, a .)e(lartment to be known as the board of boiler rules, 
to consist of the r:hief cxamini:>r of stPam engineers, who shall be chair· 
man of the board, anrl four mPmllers to be appointed by the governor, 
with the advice anrl consent of the senate, within thirty days after the 
passae;e of this a<"t, one member to be appointed for the term 
of one year, one member for two yPars, one member for three 
years, and on-: memher for fonr years, and, as their terms expira, the 
governor shall appoint a mPmuer for four years. Vacancies shall be 
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filled by appointment hy the governor for the unexpired term. One 
of the 11ersons so appointed shall be an employe of the boiler using 
interests; one shall be an employe of the boiler manufacturing interests; 
one shall be an employe of the boiler insurance interests; and one shall 
be an operating engineer; or the governor, if he deems the same 
advisable, may make such appointments from any class of citizens." 

Section 9 is as follows; 

"In addition to the duties heretofore imposed upon him by law, 
the chief examiner of stP.am engineers Rhall be the head of the depart· 
ment of thP board of boiler rules and chief inspector of steam boilers. 
He shall appoint an a;:sistant chid inspector of steam boilers, and such 
other inspr>ctors, under conditions hereinafter provided, as he may 
deem necessary, together with such number of clerks, one of whom shall 
act as the clerk of the board· of boiler rules, as may be approved by 
the governor; and he may incur such other expenses as may be neces· 
sary to an efficient administration of said department. He shall pay all 
moneys received into tl:Je state treasury, to the credit of the general 
revenue fund, accounting monthly to the auditor of state for all moneys 
re!'eived and paid. His necessary office and traveling expenses, together 
with those of his Pm:vloyes in the discharge of their official duties, 
and the traveling expenses of the members of the board of boiler rules, 
shall be allowed a!ld paid ont of the st!tte treasury upon itemized 
vouchers presenter! to the audit or of sta.te, who shall issue his warrant 
upon the tr~sury theref(H". All apJlointments shall be subject to the 
approval of the gove1·nor." 

Section 10 is as follows; 

'·The chief il1Sl)P.ct.or of steam boilers shall give a bond ].)ayable to 
the state in the s11m of fiv:~ thousand dollars. with surety to be approved 
by the governor, conditioned upon the faithful performance of his duty. 
Like bonds shall be ~iven in the sum of two thousand dollars to be 
approved in the same manner by the assi~tant chief inspector and by 
each general inspector of steam boilers." 

Section ~2 is as follows: 

"The members of the hoard of boiler rules, other than the chairman 
thereof, shall each receJve an annual salar.y of one thousand dollars. The 
clerk of the hoard of boiler rules shall receive an annual salary of 
eighteen hundred dollars. The chief examiner of steam engineers, 
for his services as chairmrtn of the board of boiler rule,:;. and as chief 
inspector of steam boilers, shall receive an additional annual salary 
of twelve hundred dollars. The assistant chief inspector of steam boilers 
shall receive an.' annual salary of three thousand dollars. The general 
inspectors, provided for in this act, shall each receive an annual salary 
of eighteen hundred dollars. Clerks and office employes provided for 
in this act shall receivE'> such comJJensation as may, with the approval 
of the governor, be fixed by the board of boiler rules." 

I presuc1e the language used in section 22, viz; "the chief examiner of 
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!'tE>am engineers, for his snrviees a!' chairman of the board of boiler rules, and 
as chief im;pector of str.am boilers shall receive an additional annual salary of 
twelve hnndrerl dollars," h'l.s raiserl the qu~stion in your mind as to whether 
or not this is an inerease of your salary as chief examiner of steam engineers 
durin~ your term of office. and is therefore inhibited by the constitution, and 
that this is the principal reascn why yon request my opinion. 

You will note in se,.tion 1 that thif' hill creates a dil<tinct and .separate 
department from the department of examiner of steam engineers, and by section 
9 it imposes arlditional rlutieR upon you as hearl of the department of the board 
of boiler rules, and as chief im;pedor of steam boilers. Section 22 provides 
for the salary to be paid to thE' chairman of the bo:ud of boiler rules and chief 
inspector of steam boilers. Tt mi!\'ht bP. held that if the legislature' had passed 
this act as it stanrls with thP ('Xception of seetion 22, and had made no provision 
for any <'xtra ~ompensation, then it. would be presumed that the legislature 
intended you to perform thr. extra rluties cast upon you by this act for the com· 
pensation already provided for yon as chief examiner of steam engineers. But 
it is plain from Rection 22, taken in connection with the other sections I have 
referred to, that the legislative int!'ut was not only to cast new and independent 
duties upon you, but. also to compensate yon for the same. This is not pro· 
hibited by the constitution, and it is only jn,;;t that it should be paid. 

A case almost exaci:ly in point is cited by Mr. Throop in his work on 
pn blic officers, section 468, viz: 

"Where the legislature enacts a statute, imposing upon the attorney 
genera.! the duties of a m!'mher of the hoard of examiners, and he per
forms them, a statute awariling him a compen~ation for the performance 
of such duties. in addition to his salary as attorney general, is not 
within a constitutional prohibition of the increase or diminution of an 
officer's compensation because this was not a duty pertaining to his 
office." 

And he~ cites in support of this proposition the case of Love vs. Baehr, 47 
California 364. 

My opinion, therefore, is that you are entitled to the salary provided by 
this act for the additio·aal duties and services as chairman of the board of 
boiler rules and chief examiner of steam boilers. 

Your next question is as to what date the bond of the chief inspector 
shall be filed. 

This act became a law on the 14th rlay of June, 1911, and by virtue of it 
you became chief inspector of steam boilers, :c!nd under section 10 of the act 
wen' required to give bond to the state in tbe E"um of $5,000. No time is fixed 
within which this bond shonlrl bE' given, therefore you are at liberty to give 
bond at any timE> after .June 14, 1911, anrl as soon as the 'Dame is given and 
approverl you would be qualifiPrl as c-hief inspector of steam boilers and entitled 
to your salary from that date. 

The next question is as to the <late \lpon which the department created by 
this act shall be open. 

Ser.tion 1 of the act bPgins "There is hereby established in the office of 
the chief examiner of steam engineers a department. * * •" There is no 
other proYision as to when the department shall be open, except the provision 
that the four memhPrs of the board o~ boiler rules are to be appointed by the 
governor within thirty days after the passage of tbe act. As the act was passed 
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on the 31st day of :\'lay, 1911, th.en the department should be opened as soon 
as the members of the board are appointed and qualified. 

Your next question is as to the time w:hen the salary of the various officials 
provided for by this art, including the salary of the chief inspector, shall 
begin. 

These salaries woulcl begin from the date upon which the various officials 
qualified, that is in the case of those required to give bond from the date of 
the furnishing and approYal of the bond: in the case of those not required to 
give bond, the salary would date from the date of the appointment. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attornev General. 
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(To the Chief Inspector of ,\lines) 

38. 

l.;SE OF PARAFFI:-\E AS ILLU::\ll:-\A:-\T 1::\' ::\11::\'ES ILLEGAL-SPECIFIC 
GRA \'ITY-STATUTORY REQLIRE:\IENTS. 

8inl·e paraflinP. tn>.r reduced tn a liquid statr is a olineral oil ami contains no 
mzii~al or vcgeta!Jie oil aML since its sped(il· gravity e.t"C"CP.ds hrenty-four clegrees 
Baume seale mea.;ured tlS required '/Jy section 974'-'<of the mining lazes it cannot 
be sold and used us an illuminant tor open lamps. , 

,I 

CoLDIBL"S, Omo, .January 18, 1911. 

:\In. GEO. H. HAnm-;ox. Chief inspector nf Jiines. Colum!Jus. Ohio. 
DE.\B Sm:-Your communication under datp of .January 14th, requesting 

opinion on the provision contained in section 974 of the general mining code, 
received. You inquire: 

"Does paraffine wax reduced to a liquid state and used as an 
illuminant comply with or is it used contrary to the requirements of 
section 97 4 ?" 

Flection 974 of the mining laws of Ohio, relating to illuminating oil for 
mines, is as follows: 

"(Composition of illuminating oil for use in mines.) No person, 
firm or corporation shall compouncl., sell or offer for sale for illu
minating purposes in any coal mine, any oil other than oil composed of 
not less than eighty-four per cent. of pure animal or vegetable oil, or 
hoth, and not more than sixteen per cent. pure mineral oil. The 
gravity of such animal or vegetable oil shall not be Jess than twenty
one and one-half. and not more than twenty-two and one-half degrees 
Baume scale, measured by Tagliallne or other standard hydrometer, 
at a temperature of sixty degrePs Fahrenheit; the gravity of such 
mineral oil shall not be Jess than thirty-four, and ~ot more than thirty
six degrt~s Baume scale, measured by Tagliabue or other standard 
hydrometer, at a temperature of sixty degrees Fahrenheit, and the 
gravity of the mixture shall not exceed twenty-four degrees aaume 
scale, measured by Tagliabue or other standard hydrometer at a temper
ature of sixty degrees Fahrenheit." 

This law was framed with the idea in view of protecting the health of 
miners by eliminating the use of petroleum produets for illuminating purposes 
in mines. The answl•r to your inquiry-does paraffine wax reduced to a liquid 
state and used a,; an i!luminant comply with, or is it used contrary to the 
requirements of the section rPferred to-depends upon the constituent elements 
of, or rather the compo~:;ition of paraffine wax reduced to a liquid state. Paraffine 
wax reduced to a liquid state is a I:lillf~ral oil, and contains no animal or 
yegetable oil; this fact alone, under the provision!'; of sel'tion 974, just quoted, 
would make it unlawful for any person, firm or corporation to sell or offer 
it for sale for illuminating purposes in any coal mine in the state of Ohio; 
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and the use of the same by any person or person for illuminating purposes in 
mines, is prohibited by sE:ction 975 of the mining laws; however, sections 974 and 
975 of the mining laws, relating to the composition of oils for illuminating 
purposes, etc., apply to the sale and use of oil used in lampg for open lights 
only. 

ThP. sale and use of paraffine wax reduced to a liquid state, for illuminating 
purposes in mines, would be prohibited for another reason. Section 974 of the 
Ohio mining laws, provides that the specific gravity of the mixture shall not 
exceed twenty-four degrees Baume sc::tlf', measured by Tagliabue or other 
standard hydrometer at a temperature of sixty degrees Fahrenheit. As reported 
to me by your department, the gravity of paraffine oil is thirty-four Baume 
seal~; therefore, the use of paraffine wax reduced to a liquid state would be 
prohibited for that reason also. 

I am of the npinion that paraffine wax rerluced to a liquid state, cannot 
be sold or twcd as an illuminant in mines for open lamps, because it does not 
come up to the requirements of section 974 of the mining laws of Ohio. 

48. 

Respectfully, 
TBLOTHY S. HOGAX, 

.Attorney General. 

MINING LA WS-POWI:<JRS AND DUTIES OF CHECK WEIGHMAN-MINE 
INSPECTOR. 

.A check 1m~ighman, selectcrr by miners and enwloyed at their own cost1. 

shall hat>e the po11Jers specified in section 970 of the mining laws, which do not 
include, llowet>er. the right to actuallu weigh the coal. 

Section 910 of the minin!J laws empowers such check weighntan as t:he 
"duly authorized representative nf the miners'' to reqtdre the district min~ 
inspectot· to test the mine scales. 

CoLLT ~IIHTS, On10, January 21, 1911. 

Ho:x. Gw. H. HAHHisox, Chief Inspector of Mines, Colltmbus. Ohio. 
DF..\H Sm:-Your favor of .January 18th, asking for the opinion of this 

department as to the duty of check weighman, and a construction of section 
970 of the mining laws of Ohio, received. 

Section !l70 referring to check weighmen for miners is as follows: 

"The miners employed at a mine where the earnings of such miners 
depend upon the weight of coal mined, may, at their' own. cost, designate 
or appoint a competent .person as check weighman, who, at all proper 
times, shall have full right of access to and examination of the scales, 
machinery or apparatus used at such mine to determine the correct 
weight of coal mined, and whose duty it shall be to J?ee the coal weighed 
and to make correct record of such weights. Not more than one perso!l, 
however, on behalf of the miners collectively shall have such right at 
the same time." 

Under the section just quoted, the miners employed in any mine where 
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the earnings of such miners depend upon the "·eight of coal mined, may, at 
their O\•·n co;;t designate or appoint a competent person as check weighman. 
A check weighman selected by the miners, under authority of this section, has 
access to an examination of th<' scales, machinery or apparatus used in such 
mine, to determine weights. He has a right to see the coal weighed and to 
make a record thereof; but he does not have the right to weigh the coal or 
interfere in any manner with the weighing apparatus. 

You also inquire as to whether a chccli weighman can require the district 
mine inspector to test the mine seales, This last question is answered by 
referring to section 910 of the mining code of Ohio, where it provides that, 
the district inspector of mines, upon the written request of the duly authorized 
repr<>sentative of the miners, owner, lessee, agent, etc., shall be required to 
test the accuracy of the scales at any time, and post in the weigh house a 
certificate p1·ovided by the chief in~pe<tor of mines, certifying the condition of 
the sc11.les; provided that such test be made at a reasonable time without 
unnecessary interference with the use of the scales. 

4 -Yo!. II-.\. G. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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(To the State Inspector of Oils) 

A 412. 

OIL INSPECTION-DO:\lESTIC AND EXTRA STATE OILS-FEES
COLLECTION. 

Sections 860 and 865, General Code. contain provisions which require all 
oils whether -manufactured in this state or not, to be inspected anc~ that thB 
fees tor such iuspection shall be a lien on the oils so inspected. The charge• 
tor such fees .~hall be mntlc agai.nst the owner of the oil, and the collection of 
the same may be -made by civil suit or by enforce-ment of the lien. 

COLU~IBUS, 0UIO, October 6, 1911. 

Ho:->. W. L. Fic>LEY, State Oil Inspector. Columbu.~, Ohio. 
DEAn S•w-1 am in receipt of your communication of May 16th, 1911, in 

whirh you submit to me for my opinion the following, to wit: 

"I invite your attention to the enclosed correspondence and respect
fully request your advice as to my' duties in the premises. 

"A:ru I right in insisting upon the payment of inspection fees by 
non-residents of this state on petroleum products shipped into the state? 
If so, what steps shall I take in making this collection? 

"In an opinion rendered to my predecessor in office by your 
predecessor, bearing date of February 23, 1909, the question herein 
raised is dealt with in a general way. But the correspondence here
with provides a specific instance in which to apply the law and I 
hesitate until I ilhall hear from you." 

In reply to your inquiry, section 865 of the General Code provides. as 
follows: 

"Gasoline, petroleum-ether or similar or like substances, under 
whatever name called, whether manufactured within the state of not, 
having a lower flash test than provided in this chapter for illuminating 
oil!:l, shall be im<pected by the state inspector of oils or his deputies. 
Upon inspE'ction, the state inspector or a deputy shall affix by stamp or 
stencil to the package containing such substance a printed inscription 
containing its commercial name, the word 'dangerous,' date of inspection 
and the name and official designation of the officer making the in
spection. For such inspection, the state inspector or his deputy 
shall receive the same fees as for inspection of oil, which shall be 
paid into the state treasury as herein provided for other fees. Such 
feE's shall be a lien on the gasoline, petroleum-ether or similar sub
stance so inspected. For such inspections, deputy inspectors shall receive 
the same fees and shall make monthly report of such inspections, as 
provided herein for the inspection of oils. Whoever sells or offers for 
saiP. any gasoline, petroleum-ether or similar or like substance not 
stamped as provided in this chapter shall be fined not more than one 
thousand dollars or imprisoned· in the county jail not exceeding twenty 
days, or both." 
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SPrtion 81i0 of the General Corle provides: 

"Oil intended for sale for illuminating purpm;es within this state, 
as rlefined herein, shall be inspPP.ted within this state. When con
signed to a distributing station in tank cars, oil shall be inspected at 
the refinery whe•·e manufactured, if located in this state, or at the 
distributing station to which it is con~igned, at the discretion and 
direction of the state inspeetor. \Vh'm inspection is made, the inspector 
or his deputies shall deliver to the owner, or his agent, a certificate of 
inspection which, in addition to the word 'approved,' shall set forth 
the car initials and number, the date of inspection and t]le official 
signatu•·e of the officer mal\ing the inspection. Such certificate shall 
he attached to the car. containing the oil so inspected, or be delivered 
to the owner or his agent at the distributing station, as directed by the 
state inspector. and the oil may then be transferred to a storage or 
rereiving tank from whic·h illuminating oil is distributed to consumers 
or dealers." 

!131 

The latter section refers to and applies to the oils to be used for illum
inating purposes, ami the former sP.ction refers to and applies to all oils to be 
11sed for other purooses than illuminating purposes. In my judgment the two 
sections are and form part of the police regulations of the state and a fair 
interpretation of them means that all oils. whether manufactured in this state 
or not, shall he inspc<:ted, and section ~50 of the General Code further provides 
that the fees for inspection shall be a lien on the oils so inspected. I am of 
the opinion that you are right in insisting upon payment of the inspection 
fees by non-residents of the state; although in the specific instance that you 
cite, I belie\·e and I am of the opinion that the Toledo Disposal Company is 
the owner of the said oils, and is th~refore the proper concern to charge for the 
inspection of tile said oil, for the reason that from the correspondence you 
submitted, that company (the Toledo Disposal Company) seems to be the 
owner from, and even prior to, the time that said oil came into the state. 

I am further of the opininn that you could enforce the collection of your 
fees for inspecting said oil against the Toledo Disposal Company in either of 
the two cases, to wit: either by suit again~t the said company for tbe respective 
fees or by enforcing the lien which you are given by the statutes and selling 
the oil ar.d retaining out of the proceeds your fee for inspecting the same, 
together with all costs, and then turning over the balance, if any, to the 
Toledo Disposal Company. 

I bPlieve thnt I have fully answered your inquiries, and beg to remain, 
Very truly yours, 

TlliiOTHY S. HOGAN, 

Attorney General. 
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(To the Supervisor of Public Printing) 

330. 

GENERAL ASSEMBLY-LEGISLATIVE MANUAL OF RULES AND :\lE:\1-
BERSHIP-BOOK FORM-POWERS OF SUPERVISOR OF PUBLIC 
PRINTING-NO PAYMENT FROM APPROPRIATION FOR STATE 
PRINTING. 

As section 754, General Code. providing for the classes of printing which 
come within the pro1•ince of the department of pziblic printing, in its reference 
to legislative manuals confines thP work of the department tO! "pamphlets" 
anrl as the legislative ·rrcanzwl. containing the rules. membership. pozcers. etc .. 
of the general asseml!ly. in accordance with 102 0. L. 753, 1nust be macle i?t 

book form the same -rnay 11ot be preparecl by tlzrJ aforesai'dl department. 
A.s no appropriation t~>as 81leci(ically made for said manual. its expense may 

not be met from tli e ap]Jropricttf.ons for state printing. 

CoLu1mlls, Onw, August 31, 1911. 

Hox. E. A. CRAWFORD, Snpervisor of Public Printing, Columbus. Ohio. 
D~;An SIH: --You have submitted to this department a verbal request for an 

opinion as to whether you are authorized to have printed and paid for from 
your appropriation for state printing, a legislative manual as provided by 
-Senate Joint Resolution 24, vol. 102, 0. L., 753. Said resolution reads as follows: 

"Be it resolved by the general assembly of the state of Ohio: That 
the assistant clerk of the senate and the assistant clerk of the house 
of representatives be and they are hereby authorized and directed to 
prepare and have printed in book form, bound in cloth, five thousand 
copies of a legislative manual, fifteen hundred copies for the use of the 
senate and thirty-five hundred copies for the use of the house of repre
sentatives. To defray the expense connected with1 the preparation and 
revision of snch manna.! the assistant clerk of the senate and the 
assistant clerk of the house of representatives shall receive five 
hundred dollars each, payable from the contingent funds of the senate 
and house upon vouchers signed by the speaker of the house and the 
presiflent of the senate, and such otficers are hereby authorized and 
rlirected to sign vouchers for said amounts ur1on the completion of such 
manual. The manual ~hall contain the joint rules of the 79th general 
as~__,mbly, the rules of the senate and the house of representatives, 
together with a list of the members and the standing committees of 
each house; section of statute!', state and federal, relating in any way 
to the powers and duties of the general assembly, and such other 
matter as those charged with the preparation of this book may deem 
appropriate." 

Section 754 of the General Code defines the printing that may be done 
through yonr department into seven classes, the first four of which relate 
specifically to the printing of the legislative department of the state govern
ment. Said section, in so far as it relates to the question under consideration, 
reads as follows: 
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"The printing for the state shall be divided into seven classes and 
shall be let in separate contracts as follows: 

"First Class. Bills for the two houses of the general assembly, 
resolutions and other matters ordered by such houses or either of them 
to be printed in bill forru 

"SPcontl Class. The journals of the senate and house of repre
sentat ivcs, and reports, communications and other documents which 
form a part of the journals. 

"Third Class. Reports, communications and other documents 
ordered by the general assembly or either house thereof or by the 
executive departments, to be printed in pamphlet form, not including 
the bulletins of the agricultural experiment station. 

"Fourth Class. General and local laws and joint resolutions." 

!)33 

From a careful reading of the foregoing it is clearly apparent that such 
legislative manual does not fall within either the first, second or fourth classes 
of state printing, and if it is to IJe printed through your department the 
authority therefor, if any exists, must he sought in class three. I invite your 
attention particularly to the wording of class three, which is as follows: 

"Thircl Class. Reports, communications and other documents 
ordered hy the general assembly or either house thereof or by the 
executive departments, to be printed in pamphlet form, not including 
the bulletins of the agrieultural experiment station." 

Yon will notice that the printing provided for in the last quoted provision 
is expressly limiter! to matter "to be printed in pamphlet form." It remains 
to be seen whether the legislative manna! is a pamphlet. 

A "pamphlet" is, described by \Vebster's dictionary as "a small book 
consisting of a sheet, or a few sheets, of paper, stitched together but not bound." 
And by Century dictionary, "a printed work consisting of a few sheets of paper 
attarhed togethP.r, but not bound; now, in a restricted or technical sense, eight 
or more pages of printed matter * * stitched or sewed with or without 
a thin vaper wrapper or cover." 

The resolution above recited provides that such manual shall be "printed 
in book form, bound in cloth," etc. It is, therefore, very clear that such manual 
is not to be printed in pamphlet form, or in other words, it is not a pamphlet 
within the meaning 'lf the foregoing definitions. 

The legislature could have mack an appropriation for this purpose, but I 
am nowhere able to fi11d a specific appropriation therefor. Tn the absence of 
such an appropriation and for reasons heretofore given, I am constrained to 
holrl that the expense of printing snch legislative manual may not be paid from 
yo11r appropriation for state printing. 

Very respertfully yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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337. 

REQUISITIONS FOR PRINTING BY STATE BOARD OF HEALTH, THE 
INSPECTING OF \VORKSHOPS AND FACTORIES AND THE LIABILITY 
BOARD OF' AWARDS-CODE IN PAMPHLET FORM. 

Requisitions upon the department of pnblic printing for the p1·inting in 
pamphlet form of the code pertaining respectively to the state boanl of health, 
the inspector of workshops ancl factorieii. ancl the liability boarcl of awards, 
rnust be recogni.zed and complied with by provision of section 754, Genera,! 
Corle. 1vitll 1·espcct to "<locuments ordered by the executive departments to be 
printecl -in pamphlet form." 

CoLv~mes, OHIO, September 2, 1911. 

Hox. E. A. UnA wFono, Su)wrvisor of Public Printing. Colnmbus. Ohio. 
DE.\H Sue-This department begs leave to own receipt of your Jetter of 

August 18th, containing a request for an opinion as follows: 
"Requisitions have been made upon this department for the print· 

ing, in pamphlet form, of the code pertaining to the following boards: 
"State board of health. 
"Inspector of workshops' and factories. 
"Liability board of awards. 
"Wil you be kind enough to furnish an opinion as to our respon· 

sibility of fulfilling these requisitions?" 

Section 754 of the General Code provides as follows: 

"The printing of the state shall be rlivided into sev~n classes and 
shall be let in separate contracts as follows: 

"First Class. * * * 
"Seeond Class. * * * 
"Third Class. Reporrs, communications and other documents 

ordered by the ;;eneral assembly or either house thereof, or by the 
executive depart?nents, to be printed in pamphlet form, not including 
the bulletins of the agricultural experiment station." 

::'i: * * * * * * .. * 

I take it that it will not be seriously contended that any of the departments 
named in your inquir~·. to wit: the state board of health, the inspector of 
worJ;shops and factories and tbe liability hoard of awards, are not executive 
clepartments. The above quoted part of section 754 of the General Code pro· 
vides for the letting of a contract for the printing of such reports, coromunica· 
tions and other docurnentf" that may he ordered by the "executive departments," 
to be printed in pamphlet form. 

This, hPyond doubt, recognizes the right of the executive departments to 
make the order or requisition, and it has been. the custom, I understand, since 

·the institution of the department of public printing; to accede to such 
requisitions. 

I am, therefore, of the opinion that, in Yiew of the statute herein quoted, 
the construction that has al"·ays been placed upon said statute by successive 
state supervisors of printing, which is in conformity to the policy that demands 
that the work of the various departments be aided and accelerated in every 
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legal manner, requires me to hold that not only are you justified, but in duty 
hound, to fulfil these requisitions so long as the report, communication or 
othf>r dornment ordered to be printetJ by such executive department is to be 
printed in pamphlet form. 

This de!}artment, under the ruling of a former attorney general, as to a 
similar inquiry rr-ferring to ihe hoard of health alone, held practically that 
the printing of said board of health must be under the supervision of the state 
supervisor of public printing. (Attorney General's Report, 1908, page 224.) 

Very truly yours, 
T'DIOTHY S. HOGAX, 

Attorney General. 
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(To the State Board of Par"dons) 

B 304. 

APPLICATIONS FOR PARDON AND COM.l\IUTATION OF SENTENCE
MURDERERS IN FIRST DEGREF.,-APPLICATION OF STATUTE. 

Set;tion 12399, General Gnde, applies only to application for pardons and has 
no reference to "commutation sentence" ancl the restrictions therein provided 
with reference to ·mttnlerers in the first degree do not affect in any way applica
tions tor co1nmutation of sentence. 

CoLUMBUS, OHIO, July 26, 1911. 

Hox. PmLn' Rm;TTIXGEII. Jlember Sta.te Board at Pa1·dons, Cincinnati, Ohio. 
DEAn Sm:-Your communi<'.ation of July 20th received, in which you request 

my opinion upon the follov:ing question, viz: 

"Whether section 12399 of the General Code applies to an. applica
tion for commutation of sentence, or Whether it is limited td the grant
ing of a pardon." 

In reply ther<>to I will say that J am of the legal opinion that said section 
12399 of the General Code does not apply to an application "for commutation of 
sentence." 

Section 90 of the General Code provides as follows: 

"Each application for a pardon, commutation of sentence or reprieve 
of a person convicted of a crime shall be made to the state board of 
pardons, etc." 

Section 11 of article III of the constitution of Ohio provides that: 

"He (meaning the governor) shall have power after conviction, 
to grant 'reprieves,' 'comrnutations,' and 'pardons' for all crimes and 
offenses, except treason and cases of impeachment, upon such con
ditions as he may think proper; subject, however, to such regulations, 
as to the manner of applying for pardons, as may be prescribed by 
law, ete." 

Section 94 of the General Code provides: 

"Applications for the pardon of any person convicted of an offense 
and sentenced to punishment, or for the commutation of such sentence, 
shall be made in the manner and under the restrictions hereinafter 
prescribed." 

"Commutation'' in its legal sense means the 

"Substitution of a less for a greater penalty or punishment." 

"Pardon" in its legal sense means, 

"The remission of the penalty imposed." 
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In view of the distinction between a pardon and a commutation of sentence 
and that the legislature has separately provided for each, and further provided 
in section 12339 for a reBtriction of the powers of the board of pardons relative 
to the granti-eg of theJ same in a murder in the first degree case, I am of the 
opinion, as ahoYe stated, lhat t'aid section does not apply to an application for 
commutation of sentence ann that your hoard could not recommend a pardon 
to the gover'lor in any s1wh case, except upon proof of innocence established 
beyond a re..1.sonable doubt. 

I am also of the opinion that iu order that your board might make a 
recommendation for a commutation of sentence the application must be for such 
and not for a pardon. 

Very truly yours, 
TDWTHY S. HOGAX, 

Attorney General. 
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(To the Ohio Board of Administration) 

271. 

CONTRACTS FOR SUPPLIES FOR VARIOUS INSTITUTIONS-RULES FOR 
COl\IPETITI\'E RIDDING-PROVISIONS FOR INTERVAL FRO:Vl AUGUST 
15th TO TIME OF EXECUTION OF BOARD'S RULEs-EXECUTORY 
CONTRACTS AND RATIFICATION OF BOARD-EMERGENCY PUR
CHASES. 

Un(ler the pro-z;i1;ions of the act crr:atin[J the boartJ, of administration. it. 
has no authority to parole inmates of the reSJICctive institutions under its con
trol until after August 15th. 1911. 

Tile act ]Jrovicles that the present a·uthoTities at the head of tlw respective· 
institutions .•hrr.ll cease to exercise their powers on August 15, 1911, and that 
the board of admi:nistrntion shall conf1·act tor supplies. etc., of such instittttions 
only by cnm.petiti-z;e !Jidding undPr snch rules as the board shall adopt: there
fore duTing the interval' bet?ccen A tt[}ust 15th and such time as the board 'will 
requi.re to pnn·ifie rules and means {o1· their purchase. such sttpplies, etc., may 
be procured only by 1·esort to the two means following: 

First. Under section 17 of the act. the board may authorize the managing 
offices to make "eme1·gency" pnrchases. tor snch 1Jeriod. and 

Fleconcl. By ogreem.ent. the present authorities may make executory con
tracts tor such 81lPJJlies which may l)e ratified lly the board after August 15, 1911. 

CoLl'~IBUH, Onro, June 16, 1911. 

Ohio Boanl of Aclmiuistration. Columbus. Ol!io. 
GicXTu;~IEx:-1 hav~: received your rP.qucst for my opinion upon the follow

ing questions: 

"First. vVhat. powei' or riglll has the board to consider paroles of 
inmates of state institu Lions specified in ser.tion 6 of an act entitled 
'an act to create a board of administration,' etc., passed A. D., 1911, 
prior to Aug·ust 15, 1911, if any? 

"Second. Section 17 of the said act above referred to, provides 
that said boa!'d ·purchase all supplies needed for the proper support 
and maintenance of the said institutions specified in the said act, oy 
competitive bidding. un<ler such rules as the board may adopt,' etc." 

Section 38 of lhe said act provides: 

"On and after Au·gust 15. 1!!11, boards of trustees, boards of man
agers, and building commiss~ons. as the case may be, of the institu
tions named in section four hereof shall have no further legal existence 
except that tt,e aforesaid hoards and commissions within five days 
after said dat£>, shall complete their services by examining and ordering 
paid all approved liabilities contracted by them. The board shall not 
be liable on any Pontrarts made by any hoard o1· commission after the 
enactment of tiJis act, except for permanent construction and to supply 
temporary needs during the interval to August 15, 1911. Full records 
of all existing contracts shall be submitted to the board by said bodies 
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on th11ir retirem~nt from office. The offif'e of each steward or financial 
offirer of !"aid !nstitutions shall t~>nninatc on August 20, 1911." 

Section 39 of the act provides: 

'"To give thf> board adPquate time to prepare the necessary details 
no part of this act relating to said board shall take effect until August 
1:>, l!lll, f>xcept sPctio11s two, tiJref>, four, five, six and seven. but this 
act shall be in full force and effect from and after said date, when 
the hoard shall assum~ all of its <luti('s. Salaries of the members 
and neeessary employes shall be allowed from the organization of the 
hoard and they shall be anowe;l surh expPnses as are incurred there· 
after· in the discharge· of their duties, on the approval, of the board of 
itemized accounts therefor." 

939 

There b('ing no provision made in the! art for the purchase of supplies for 
the maintenance of the state institutions therein designated from August 15, 
1911, the date sairl board assumes all of its duties until the said board has 
ample time to purchase supplif>S for the same by competitive bidding as pro· 
vided by section 17 of the said act; and sueh b!cing the case, what are the 
rights and powers of the board under the said act in relation to the supplies 
.':or thP said institutions during such time or interval? 

In answer to your first question I heg to st.atP. that in view of the fact that 
the respectiYe boards or manngers and trustees of the various penal and 
reformatory !nstitntions not heing abolisherl entil the 15th day of August, 1911, 
as pro,·ided by section 38, and the further fact that the board of administration 
is not empowered to act as a legal board until Aug-ust 15, 1 !lll, in relation to 
the duties other than those specified in the first se' en sections of the act 
referre<:l to, it is my opinion that your board will have no authority to act in 
relation to paroling of prisoners or inmates of the respective institutions until 
after August Hi, 1911. 

In answer to your second question, I dPsire to sa.y that there are two ways 
in my opinion by which your board might. legally meet the emergency referred 
to in your second question, namely: 

First. SP.f'tion 17 of the said act which provides for the purchase of 
~upp!ies needed for the proper support and maintenance of the said institutions 
therein specified, by competitive bidding by such rules as the board may adopt, 
etc., and the latter part of the said section provides, "that it may reject" 
(referring to your board) "any and all bids and secure new bids, if for any 
reason it i!" deemed for the best interest of the state to do so, but it may 
authorize the managing officers of any of the institutions to purchase perish
flhle goorls anrl supplies t01· use in cases of emergency, in which the managing 
officf>rs of the institutions requiring the same shall certify such facts in writing 
and the board shall record t.he rPaRons for such purchase." And the said latter 
proviso SE'f>IllS, hy a liberal construction of this act, to meet the ends of 
securing the operation of saiu institutions unrler the said act as it was doubtless 
thP intent of the lPgislature to meet such an emergency as your board is con· 
fronted with at the inception of its administration; and I believe that your 
boarrl under thP said proviso has the legal authority to authorize the respective 
managing officers of all the institutions to purchase all perishable goods and 
supp!iPs for use in their respective institutions sufficient in amount for the 
demands thereof until your board will have had ample time to adopt such rules 
for compPtitive hiddinl?-' for furnis!Jiing supples needed in the said institutions 
as provided in section 17 of the said act. 
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Second. I am of the opinion that legally your board ha.<> authority to meet 
said emergency referred to in your second question by authorizing the respective 
superintendents o1· managing officers of the said institutions prior to August 
15th, 1911, to contract for supplies and necessaries needed in each institution 
over which they have control, sufficient to give your board ample time to pro
mulgate such rules as may be necessary under said section 17. to carry on the 
purchasing of supplies and necessaries lJy competitive bidding, which may be 
for the ensuing quarter, and have them contract upon the condition that such 
contracts will be executory and lJy so doing your board may legally ratify said 
contracts after August 15, 1911, at which time your said board comes into full 
legal existence and authority. 

While there is a provision in sectiop 38 of the said act which says that, 
"the board shall not be liable on any contracts made by any board or com
mission after the enactment of this act, except for permanent construction and 
to supply temporary n«>erls during the interval to August 15, 1911," I am, 
nevertheless, of opinion that the intent of the legislature in enacting the proviso 
in section 17 above referred to, authori?.ing the board to authorize the managing 
officers of any institution to purchase perishable goods and supplies for use in 
cases of emergency, was to meet the very emergency referred to in your second 
question, and as the state must provide for its wards, and that the latter clause 
of !'ection l of the said act provides that tllis act shall be liberally construed 
to these enas, either of the two ways suggested may be adopted by your board 
and in my opinion would be sustained legally. 

444. 

Very truly yours, 
TnroTnY S. HoGAN, 

Attorney Genem! 

"POLITICAL SUBDIVISIONS"-COUNTIES, SCHOOL DISTRICTS, TOWN
SHIPS, MUNICIPALITIES-POWER OF BOARD OF AD1\1TNIS'l'RATION 
TO COMPEL PURCHASE OF SUPPLIES FROM THE BOARD-RIGHT 
OF BOARD TO MANUFACTURE AND SELL STONE. 

"Political subdivisions" a.~ comprehenderl in the act creating the boar(l of 
administration, are counties. townshi11.s, school districts. and municipalities. all 
of tchich are branches ot the general administratiou ot the state policy, under 
the control of and exercising only powers delegated· by the legislature. 

Under section 14 and 15 of said act. the board of administration is em
pou;ered to compel all stwh divisions ana all state institutions, within the scope 
of their legal powers to purchase all supplies from the boarfl. 

The county comotissioners and municipal officers can be compel/eel to pur
chase crushed stone for road imp1·ovements frO?n the state QtLarries, ana also 
to compel boards of edncation to purchase school aesks and other school sup
plies from the board. 

Under 102 0. L. 106, section 2, the board is authorized to manufactuTe anf~ 
profluce crushed stone and dimension stone and engage in the sale of the same 
in the open market. 

Cor.l'Mm;s, Omo, October 31, 1911. 

The Ohio Boanl of Aftminstration. Columbus. Ohio. 
Gic:'\TLE~IIcX :-I beg to acknowledge receipt of your communication of July 

28, 1911, in which you request my opinion upon the following questions: 
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"1. What interpretation is to be placed on the term 'political 
divisions,' as containt>rJ in <>E'ctions 14 an•l 15 of the act creating 
thl' Ohio board of administration? 

"2. How far rlo the !Jowers of tho board extend under said sections? 
"3. Can the board compel county commissioners and municipal 

officers to ptt!'f'hase crushed stone from the state stone quarry whE'n 
the same is needed hy them in the construction of roads, streets, etr.., 
location and cmwenienc<', of course, being taken into consideration? 

"4. Can the bo:c>.rrl compel boards of education to purchase from 
the. state, school desks, furniture and such other school supplies as 
may be mannfacturl)d by the state?" 

fl41 

In answer to your first question, I think the term "political divisions~' 

as used in sa.id act means. in its legal sE'nse: 
(a) Connties of the state which have been legally defined by the supreme 

court of Ohio as necessary organizations for political purposes, under the 
government of the state. Bealt, et al. vs. Commissioners of 'Villiams County, 
et al., 18 Ohio, lG. 

(b) Townships which are defined by our supreme court as mere sub· 
divisions of the state for political purposes; as mere agencies of the state in 
the administration of public laws. 46 0. S. 96. 

(c)' School districts which have been defined by our supreme court as 
mere subdivisions of the state for political purposes, as mere agencies of the 
state in the administration of public laws. State vs. Powers, 38 0. S. 58. 

(rl) Munir·ipal corporations wbiPh have been defined by our supreme court 
as agencies or instrumentalities to which the general assembly, vested with 
legislatiYe power of the statE', delE'gates a portion of its governmental power, 
in order to meet those local wants of the people in cities and villages, for 
which state laws make only general proYision, leaving a more particular pro· 
vision to loeal council. 41 0. S. 159. 

In its common, as well as it legal meaning, a political division of a state 
may be defined as one which has. principally, for its object, the ;ulministration 
of the government. or to which the powers of government or a part of such 
powers have been delegated. Counties, townships, school districts and munic· 
ipalities are created exdusi\'ely with a view to the policy of the state at large, 
for the purpose of political organization anrl civil administration in matters of 
finance, education, provisions for the poor, military organization and the gen· 
eral administ.tat.ion of jnstke. 

All of the powers and functions of the county, township, school district 
and municipality ha;e a direct anrl exclusive reference to the general policy 
of the statE', and are, i1~ fact, but bran('hes of the general administtation of 
that JlOlicy. In short, the legislature has from the beginning had under its 
control these divisions of the state, granting to them all of the powers that 
they possess, limiting and extending snf!h powers as the benefit of their in
habitants separately or the interest of the state at large require. 

The act creating your hoard shows clearly that the legislature in passing 
it, and the governor in approving the ~arne, recognized or intended to recognize 
the term "poiitiral 1livision~" in its common acceptation. 

The act also f!Ontemplated the furnishing of such articles as your board 
might be preparerl to furnish to the state, to any political division of the state, 
as ahove rnumerat.:-d, and the pt!hlic institutions thereof. 

l.Jnrler the cas~s abo\·e dterl, I am of thE' opinion that the term "political 
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divisions," as used in section 14 of said act, includes counties, townships, school 
districts and municipalities. 

In am;wer to your second QUestion I am of the opinion that your board has 
the legal power and authority umler sairl sections 14 and 15 of said act to 
compel all state institutions, the f'tatP. ;md the political divisions thereof, hereto
~ore enumerated, namely: counties, townships, school districts, and munic
ipalities, to purchase articles needed or to be purchased by them; subject, 
however, to the proviso in scetion 15 of said :>.ct. for the reason that the above 
political divisions are public agencies of the state, and vested by it, of its own 
sovereign will, with their partirular vowers, to assist in the conduct of local 
administration and the execution of its general policy, with no power to decline 
the functions devolving upon them, or to perform them in any other mode 
than that prescribed by the legislature. 

In answer to your third qnestion T am of' the opinion that your board can 
rompel county commissioners and muni.cipal officers to purchase from the state, 
(:rushed stone whieh is manufacture<l at the state stone quarry, under and by 
virtue of the act passed May :l, 1911, 102 0. L., 106, subject to the provisions 
of section 15 of 'the act. 

In answer to your fourth question I woulu say I am of the opinion that 
your board can compel boards of education to purchase school desks and other 
school supplies as may be manufactured hy the state, from your board. 

In addition to the above, I might arlrl that your board is anthorized under 
sald act, passed May 2, 1911, 102 0. L. 106, under section 2 thereof, to mann
facture and produce crn;;hed stone and engage in the salfJ of the same, and 
dimension stone. in the open market. 

B 467. 

Very truly yours, 
Tr:llOTHY S. HOGAN, 

Attorney General. 

EFFECT OF SUSPENDED SENTENCE TO STATE lNSTTTUTION-CONTROL 
OF MANAGERS OF INSTITFTION-COS'l' OF DESCRIPTION AND 
PICTURE OF DEFENDANT NOT PAYABLE FROM STATE TREASURY. 

As there is no authorization in the statute for such action, a sheriff may 
not clraw fro?n the state treasm·y the e:rpenses of obtaining photographs a-ml. 
clescriptio•1s 'Jf partiP..< com;ictecl of crime 1rhose sentence has been suspended. 

TVhen a person has been sentencof, to an instit1Ltion ancl such sentence· 
suspenden, the effect is to place such person under the control of the managers 
of the institution subject to the same rules applicable to paroled prisoners. 

CoT.u~mus, OHIO, November 16, 1911. 

The Ohio Board of Adminstration, Columbus, Ohio. 
GEXTLDJEX :-Your communication f!ated November 3rd, 1911, received, 

wherein your enclose a letter addressed to your board by the superintendent 
of the Ohio State Reformatory, Mr. Leonard, and in which he recommends 
that :vour board authorize him, as superintendent of the reformatory, to have 
photographs made and ·.lescriptions filled out by the sheriffs of the respective 
counties where suspended sentences have been given to parties convicted of 
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crime unrler the proha!ion Jaws, and have this expense made a part of the 
regular cost hill in the ~aid ca~es and 11:>irl from thE" state treasury on the 
wan-ant of the state auditor as provided for the regular cost bill!<. You ask my 
opinion as to whether this ,.an h.e legally don£', and J desire, in answer thereto 
to cite to your hoard, Sl'ction ::!:HfJ, ~t SP.fl., of the General Corle, which provides 
that when a srntence to the penitentiary or reformatory has been imposed, but 
execution thereof has been suspPnde!l and t!JP dl'fendant placed on probation, 
the effect of such order of probat•on shall be to place the defendant under the 
control and management of the hoard of mana~ers of the institution to which 
he is sentenc·cd (that now being your hoarrl) ancl 11e shall be subject to the 
same rules mal regulations as ap;JIL' to prisoners paroled from such institutions. 

SPction 13709 of the General Code t)rovides: 

"'Vhcn it is t~Je jnllgmrnt of tlH' court that the defendant be placed 
upon prohation and mHler th<:l supervision of the penitentiary or the 
reformatory, the clerk flf such court shall forth with make a full copy 
of the jud~ent of the t::ourt, with th~ order for the suspension of 
the execution of sentence thPreunder and the reasons therefor, and 
certify then! to tho warden of the penitentiary or to the superintendent 
of the reformatory, to which the court would have committed the 
defendant but for the suspension of !'entenC'e." 

And section 13710 of the General Code provides: 

"Upon ~ntry in the records of the court of the order for probation 
provided for in the next preceding section, the defendant shall be 
released from custody of the court as soon as the requirernents and 
conditions -required by the bwcrcl of managers have been properly and 
tully rnet." 

I have carefully examined the provisions of the code relative to the fees 
and expcn~es to which a sherifi is entitled in criminal matters and find no 
provision for the expenRe of takin?: photographs of defendants whose sentences 
have heen suspenderl by the respective courts sentencing them under the pro
bation Ia ws above referred to. 

I am, therefore, of the legal opinion, that recommendation of superin
tendent Leonard of the !ltate reformatory, which accompanies your Jetter, could . 
not be legally put into force and thereby have a ~heriff or the respective sheriffs 
draw from the state trea~ury expenses in obtaining photographs and descriptions 
of parties convicted of crime whose sentences have been suspended, because the 
same is not authorized by the General Code. 

Very truly vours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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488. 

LONGVIEW HOSPITAL-STATE INSTITUTION-PO\VERS AND DUTIES 
OF BOARD OF AD:\TINlSTRATION. 

Longview hospital 1::as fowntled in Hamilton county ancl by means of funds 
1·aisecl by lot:al ta:ration upon the property in that city. 

The state board of administration has nothiug to do with the control 

thereof. but must appropriate a definite amount for its maintenance. 

Cof.lT)![ll'S, Onw, December 12, 1911. 

The Ohio Roanl of Administration, Columbus. Ohio. 
GI•::\'TLE~tr:x :-Your communication dated November 20, 1911, in which you 

asl; me to advise you upon the following: 

"What is the exact relationship of the board of administration 
towards the Longview hospital of Cincinnati, Ohio? 

was duly received and I have carefully examined all the acts of the general 
assembly relative to said institution and find the following: 

An act of the general assembly passe<! April lOth, 1856, Ohio Laws, vol. 83, 
Jlage 235, and the following acts amendatory thereto, to wit: 

(a) Ohio Laws, vo:. 54, page 25, passed March lOth, 1857. 
(b) Ohio l.Jaws, vol. 5G, page 174, passed April 5th, 1859. 
(c) Ohio Laws, vol. 58, page 152, passed :B'ebruary 27th, 1861. 
(d) Ohio Laws, vol. 75, page 93, passed April 5th, 1878. 
The last act above referred to was sections 722 to 751, inclusive, of Bates' 

Revised Statutes, or sections 2001 to 2034, inclusive, of the General Code, and 
in fnll force and effect both now and at the time of the rmssage of the act 
creating your board, (102 0. L., 211); none of said sections of the General 
Code just referred to having heen repealed by the said act. (See repealing 
clause of said act, section 41, 102 0. L., page 223.) 

It will be necessary to examine the af't creating your board, and chapter 
9, division II, title V or the General Corte, sections 2004 to 2034, inclusive, to 
determine the exact relationship of your board to said Longview hospitaL 

After a careful examination of said acts and sections of the General Code 
referred to, the following facts are found to exist: 

(a) Tha.t the Longview hospital was erected at the expense of Hamilton 
county. Ohio, and not the state. 

(b) That the county of Hamilton was created a separate district for 
lunatic asylum purposes. 

(c\ That the said asylum should and was supported by funds derived from 
taxes raised by the county of Hamilton and of appropriations made by the 
~tate for the support of the curable lunatics in said asylum, etc. 

( d \ That the control and management of said Longview hospital was 
given to a board of directors. 

The Longview hospital is not "a statP- institution.'' 

ThP supreme court of Ohio in the casG of .James F. Chalfant, et aL vs. the 
State ex rei., 37 Ohio State, 60, so held, and also held that under the acts of 
the general assembly, that Longview asylum was founded by Hamilton county 
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from funds raised by local taxation on the property in that C'Ounty and all 
property belonging- to that imtitntion was owned by the county, and that the 
provisions of the :1.ct of April :>, 187~< (73 0. L., 93), providing for the appoint
ment of directors of the asylnn othPrwi~e than by the governor, is not in con
llict with section z of article VII of the C'onstitution of Ohio. 

This same section, then, construed by our supreme court is still in full 
forC'P. and effect, being sect;on 723, Bates' Revised Statutes, section 2005 of the 
General Code. 

It is evident that the legislature in pa!!sing the act creating your board 
( 102 0. L., 211 l recognized the fact that said asylum is not' a state institution 
under the then existing laws and said der.ision, for in section 4 which pro
vided for your board's assuming the maml~E-ment and control of the institutions 
of the state it dicl not include the Longview hospital, and I am of the legal 
opinion that your boa.rd has nothing to do with the management or control 
of said institution either as to officers, employes or rules and regulations 
governing the same. 

Section 38 of the act creating your board did not terminate or abolish 
any office of the Longview hospital but only those institutions enumerated in 
f'ection 4 of said act. 

There remains but one question for me to advise your board upon relative 
to this institution, namely, "what the powers and duties of your board are 
nnder section 33 of the said act and section 20:33 of th€1 General Code." 

Section :~:.; of the said art makes it mandatory upon the state to assist in 
the maintenance of said Longview hospital and in making estimates for the 
maintenance of the institutions under the control of your board that it shall 
include a suitable amouflt therefor and malu~s it mandatory upon your board 
to apportion a ]Jroper allowance for sairl hospital out of the money appro
priated for the maintenance of state institutions. 

Coming now to the duties of your board in relation to apportioning the 
proper allowanc<:: out of the amounts appropriated by the general assembly 
for the Ohio boarJ of administration on anrJ after February 16, 1912 (102 0. 
L., 407), I desire to say that in mal<ing the appropriations for the fiscal year 
on and after February 16th, 1n2, the legislature divided the same into th;ee 
classes as provided by Recti on 31 of said act creating your board, as follows: 

1. Maintenance. 
2. Ordinary repairs and improvements. 
3. Specific purpo<seR. 

and appropriated ~3,:lfl9,330.00 for maintenance to be apportioned as provided 
by law. 

Section 33 of the said act provides specifically in what division or class 
tJf appmpriations the s..J.id Longview hospital should participate, namely, 
"maintenance" and no other. The legislature did not repeal nor amend section 
2033 of the Gem•ral Cotle which provides as follows: 

"The hospital (Longview hospital) shall be supported, and the 
salaries of its officers paitl, from a fund consisting of moneys which. 
may come into th~ treasury of the county, from whatever source, 
applicable to the support of ins~nc person in the county, and of appro
priations. from time to time, made by the state for the support of this 
hospital, which appropriations for the other hospitals for insane of the 
state, as the vopulation of Hamilton county bears to the population of 

j-\'ol. II-A. G. 
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the state. exclusive of such cour.ty, as ascertained by the federal census 
immediately preceding the making of the appropriation." 
It is evirtent from a careful reading of sPction 33- of the act creating your 

board and section 20:l3 of the General Code that it was the intent of the legis
lature to provide for the assistipg of the maintenance of said hospital by the 
state, and clearly the intent that your board should in apportioning the proper 
allowance out of the total moneys appropriated for the maintenance of state 
institutions to be guided by t\le provisions of section 2033 of the General Code, 
namely that the amount shal! bear the same proportion to the appropriations 
for other hospital» for insane of thp state, as the population of Hamilton county 
bears. to the populatio~; of the state, .cxclnsive of such county, as ascertained 
by the federal ceP.sus immetl.iately preceding thP making of the appropriation, 
and my legal opinion is that effect. 

Section 33 also provides in part: 

"In all matters relating to the expenditure thereof (meaning the 
money apportioned to said af'ylum) the hoard shall have the same 
powers as in lilie institutions." 

Your board having adopted a system of accounting and payment of vouchers 
in conformity to the act ~ to other institutions, I do not deem it necessary 
to advise you further as to the proposition of the method or mode of expendi
tures relative to Longview asylum as tbe statute is so plain on the said subject. 

I have endeavored to fully give your board the exact status of said institu
tion as relates to the powers and duties of it over the same and should you 
rlesire :my further information thereon, I would be pleased to give it to you. 

· Very respectfully, 

494. 

TiliiOTHY s. BOGAN, 

Attorney General. 

BOARD OF ADMINISTRATION-NO PO\VER TO LEASE LANDS FOR OIL 
AND GAS WELLS. 

The boarcl of aclrninistration has no legal power to grant leases of state
lands under its control tor the rmrpo5e of drilling oil and gas wells. 

Po11:ers of thr: /Joanl are lir.titcd to the duties and incidents of manage
ment of instit·utions unclcr its control. 

CoLu::-.mus, Omo, December 18, 1911. 

The Ohio Boarc~ of "'1clministration, Colnmbus. Ohio. 
GEXTIDIEX :-I am in receipt of your letter of November 25th, in which 

you request Jay opinion upon the following question: 

''Has the board of ailministration power to grant leases of the 
state's lands under its control, for the purpose of drilling for oil and 
gas?" 

The act of the legislature establishing your board, 102 0. L., 211, sets forth 
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in section 1 thereof the intent m:cl rmrposE>S of the af'L Said section 1 provides 
in part as follows: 

"The intent and purpos£> of this art are: 
:"; * 

"To secure hy uniform and systematic management, the highest 
attainable del','ree of economy in the administration of the state institu
tions ronsistent \Yith the objects in view: * "' "'" 

Section 8 of said act provides as follows: 

"Th8 hoard on its organi:mtion shall succeed to and be vested with 
the title and all rb;hts of the present boards of trustees, boards of 
manager,:, ancl commissions of and for s'l.id several institutions in and 
to land, money, or other property, real and personal, held for the 
henefit of their respective institutions, or for other public use, with
ont further process of law. but in trm't for the state of Ohio. Said 
se\·eral boards of trustees, hoards of managers, and commissions now 
charged with rluties resp8ding the institutions above named shall on and 
after August 15, 1911, have no further lEg,ti existence and the board 
is herelly autho1·ized and directed to assume and continue, as successor 
thereof, the constrndiun. control and management of said institutions, 
subject to the provisions of this act." 

Section 16 of said ad provides ;tS follows: 

"The board or the several managing officers under its direction, 
shall detenuine and direct what lands belonging to said institutions 
shall he cultivated, the crops to be raised, and the use to be made 
thereof, with power to distribute the products among the different 
institutions. " " "'" 

It is apparent from a ~~reful examination of the act creating your board, 
and of the General Code, that there is no statutory provision granting to your 
board the vowar to sell or lease any of the Iantis under your control, or being 
held by your boarct in trust for the state. The only officers or board authorized, 
under the General Corle, to lease land is the state board of public works; and 
their authority is granted with the proviso that nd land lease or sale of canal 
or state lands shall lte made except upon the written approval of the governor 
and attorney general. S:tid provision relates to canal lands only. 

It was evidently the intention of the legislature in creating your board, 
to vest you with the management of the institutions referred to in said act, 
and to give you all th•J powers necessary, either enumerated or implied, to 
carry into effect the proper management of said institutions. 

I am of the opinion that yon are without authority to lease any of the 
lands of the respective institutions nmler your control, for the purpose of 
drilling oil and gas wells, not only for the reason that there is no power 
delegated to your board by thP. legislature for said purpose, but that you are 
only to hold said lancls in trust for the state of Ohio, and exercise such super
vision over them as is necessary in the way of cultivation, or applying the 
use and purpose of said propP.rty to that end. 

The state of Ohio is vestecl with the title to all lands owned by it, and 
can only bl' depriverl of the title, or the same he leased, by act of the legis-
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lature, either by legislative act or by delegating that power to some officer or 
board of the state; and the legislature not having delegated any such power 
to your board I am of the opinion that yon are without authority to lease any 
of the lands connected with any of the institutions under your supervision, 
for the purpose specified in your communication, or for any other purpose. 
Your board being vestetl with a trust estate, and having the authority to 

• manage s::>.id institutions, as provided in the act creating it, is limited therein 
to the extent that it can only do such :otds in relation to the real estate con
nected with the respective institutions, and to which said lands are contiguous. 
as are incidPntal to the proper management thereof. 

Very truly yours, 
TnroTHY S. HoaAx, 

Attorney General. 

<f 
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(To the State Board of Arbitration) 

A 260. 

POWERS, DUTIES .\ND PROCEDURE OF BOARD-NO BOND FOR :\IE:\1· 
BERS-GENERAL STATUTORY PROVISIONS. 

A ret'ie11; of the gePeral IJOlt'Crs. duties and method of procedure of the 
state board of arb;tration as set nut in the 81atutes. 

There is no prori.~ion in the statutes tor tile giving of bond by members 
of t/1 e board. 

Cot.nmt·s, Omo, :\'lay 27, 1911. 

Hux. D. H. St:LI.I\'.\ 'i, .lf emller .'!tate Boru·.z of Arbitration anrl Conciliation, 
Cnl,trnbus. Ohio. 

MY DEAH Sllt:-In contplianre with your request, I herewith submit the 
following. The ruatters and things pertaining to the state board of arbitration 
and conciliation are found in Yol. 1, title 2, division 2, chapter 14 of the 
General Codf>, in sections 11J59 to 1078 inclusive. 

Section 1059 vrovii!es for the appointment of the state board by the 
governor, one meml,er of which shall he an employer, or selected from an 
association representing employers of labor; one an employe or an employe 
selected from a labor organization. anrl not an employer of labor, and the third 
person shall be appointed upon the recommendation of the other two appointees. 
If the two appointees Jo noi agree within thirty days," the third person shall 
be selected by the ;:;-ovf)rnor. 

Section 1060 provides that the term of each member shall be three years 
and until his successor is appointed and qualified. 

SeC'tion lOGl has to <lo with the organization of the board, the selection 
of one of its members as chairman and another member as secretary. Also 
the establishment of :;uch rules of pn>ce!lnre as the governor may approve. 

Sec·tion 1062 fixe~ the r.ompensation of the members and the expenses of 
the board, to wit: five dollars each for ea('h day of actual service and his 
necc:>ssary traYeliug and other expem:es. 'l'he chairman of the board shall 
certify the amount due each member ea~h quarter and on presentation of such 
certifirate to the Ruditor of state a waiTn.nt for the amount so certified shall 
be drawn. 

Section 1063 provides: 

"When a ('ontroversy or difference, not involving a question which 
may be the subject of an action or proceeding in a court of this state, 
exists hetween an emr1loyer and his employes, upon application as 
hereinafter provirled, anrl as soon thereafter as practicable, the state 
boarrl of arbitration and ~onC'iliation shall visit the locality of the 
dispute, make careful inquiry into the cause thereof, hear all persons 
interested therein who come or are subpoenaed before it, and advise 
the I'espective parties what, it' anything-, ought to he done or submitted 
to by either or both such parties to arljust the dispute." 

Section 1064 provides· 

"If the state board of arbitnJ.tion and conciliation fails to bring 
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about an actjnstment of such differences, it shall immediately make a 
written decision thereon. This decision shall at once be made public, 
be recorded in a proper book of record to be kept by the secretary of 
the'board, and a short statement thereof published in its annual report. 
The board shall alsu caui"e a copy of the decision to be filed with the 
clerk of the county or city in which the business is carried on." 

Section 1065 provines:· 

"An application to Ute state board of arbitration and conciliation 
illay oe made by one or both of the parties to a controversy. It must 
be signed' by the employer or by a majority of his employes in the 
department of bt:siness in which the controversy or difference exists, 
or by the duly authorized agcnt of either or both parties. If an app!ica· 
tion is signed by au agent claiming to represent a majority of such 
Jmployes, the board must be satisfied. that the agent is duly authorized 
in writing to represent such employes, but the names of the employes 
giving the authority shall be l;ept secret by the board." 

Section 1066 provides: 

'"The application shall contain :l concise statement of the grievances 
complained of, and a promise to continue in business, or at work, in 
the same manner as employed at the time of the application until the 
decision of the board. when such decision is rendered within ten days 
from the date of the application. A joint application may contain a 
stipulation that the decision of the board under it shall be binding 
upon the parties to the extent so stipulated, in which case the decision 
to such extent may be made and enforced in the court of common plE'as 
of the county from which snch joint application is presented, in like 
m'anner as upon a statutory award." 

Section 1.067 provides: 

"Upon the receipt of the application, the secretary of the state 
board of arbitration and conciliation shall give public notice of the 
time and the place fur the hearing thereof, unless both parties to the 
controversy join in the application and present therewith a written 
request that. no public notice be given. ·when such request is made, 
notice shall b~:> given to the parties interested in such manner as the 
board orders, and at any time rluring the proceedings the board may 
give public notice, notwithstanding such request.. lf the petitioner 
or petitioners fail to perform the promise made in the application, 
the board shall proceed no further therein without the written consent 
of the adverse party." 

Scc.tion lOGS gives the board authority lo subpoena witnesses and to require 
the production of books or papers containing the record of wages earned or 
paid in any dP.partment involved in a controversy. Subpoenas may be signed 
and oaths administered by any member of the board. 

Section 1069 provides what officers are authorized to serve subpoenas and 
fixes the compensation therefor; also gin's the board power and authority to 
maintain and enforce its orders at its hearings and obedience to its writs of 
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snbpof>n::t similar to po,,·e!"s conferred hy law on the court of common pleas 
for like purposes 

Section 1070 provides for a local hoard of ar!Jitration and conciliation and 
the manner of their seleetion. 

Section 1071 fixPs the powers and juri!'diction of thEse loc::tl boards and 
providPs that a ropy of the:r decisions shall be forwarded to the state board. 

Section 1 07~ fixes tllf> compensation of memlwrs of these local boards. The 
fees are three dollars fnr each day of actual service not exceeding ten days 
for any arb!tratiou if approved in writin~ by the commissioners of the county, 
or council or the proper ollker of a city shall bP paid from the county or city 
in whif'h the controversy exists. 

Section 107:~ provirles that a mayor or probate judge of any county shall 
notify th<: state board when a strike or loclwut is seriously threatened or has 
ach1ally occurred and nl:;o that. whenevEr llnow!Pd~e of such strike or loclwut 
comes to the state bonrd ty suf'h notice or otherwise, the uoard shall enter 
into C'ommunication with the employer and employE's involved. 

Section 107 4 provides: 

"In either case namer1 in the precedin~ section, if practicable, the 
state hoard shall endeavor to affect an amicable settlement between 
the ~mployer and his employes, otherwisP it <;hall endeav::>r to persuade 
them to submit the matter in i\ispute to a lo~al board of arbitration 
or to the state boanl. If it rlePms it a<lvisable the state bo:trd may 
im·estigate the cause of <;;urh controversy and ascertain which party 
thereto is responsible for it" existenC'P or rontinuance. It may make 
and )JUblish a report with a finding ot the cause or c:tuses and the party 
or pJ.rties re:;ponsible therefor. If no settlement or drbitration is 
obtainrd hecm:se ot the oppo~Jtion ot onf' ot the parties to the con
troversy, an im·estigation and pulJiiC'ation shall be made if requested 
by the other party. For the pnl"[lO~es n:1mcd in this section the board 
shall have the same powers a.s 'lre C'Onferren upon it when an applica
tion is maue as provided in the precedin~ seLtions." 

• 
Section -~ 07fi .fixes the fe0s anrl mileage of witnesses anrl provides that the 

<>tate hoard 2hall certify the amcnnt <ll1c e:tch witness and the auditor of the 
f'Otmty in which the eontrovPrsy PXi!'ts "hall i~sne his warrant for the amount 
so P.ertified. The expense of a puhliration authorized by the provisions of this 
chaptPr shall be certified and pa!rl in the same manner. 

Section 107G p;:ovirlrs that if a strike or lo:·lwut extends to several counties 
the expenses not payab!A from the stat<' treasury shall ue apportioned among 
and paid by the eonntirs in such manner as thP ~tate board directs. 

Se<.tion 1077 provides: 

"The term 'employer,' as usP<l in the provisions of this chapter, 
shall mean an indivirlna!, f1 r•o-partnerEhip, or corporation emrloying 
not less than tl':enty-fivP persons in the same e;eneral linP of business 
in this state. The tPrm 'employe>:' shall mran not less thiln twenty-five 
persons directly iiwolvPrl in a controversy or differenc<'. Several em· 
ployes co-operating with respeet to any controversy or difference shall 
be included in the term 'employer' and thP tPrm ·employ<'' ghall include 
aggregations of employes of several emtlloyPrs so co-operating." 
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The final section-1078-provides for the making of the annual report to 
the governor. 

I do not find anywhere in the statutes any provision for giving of bond 
by members of this board. 

Trusting that this fully answers yonr request aihl assnring you that at any 
time I will be pleased to f>xplain furthE>r or be of any assistance as I can to 
you, I am, 

Very truly yours, . 
TDlOTIIY S. HOGAX. 

Attorney General. 

A414. 

SECRTARY OF BOARD-DUTY TO PUBLISH ANNUAL REPORTS OF 
PREDECESSOR. 

The secretary of the stctte boanl of arbitration is obliged to have published 
annual reports of his predecessors to1· forrner years which have not been p7tb
lished. but which have /leen cornpiled and are ready tor the printer. 

CoLU)IBL'S, Orno, October 7, 1911. 

Hox. D. H. SuLT.IL\X, Secretary State Boarcl of Arbitration. Oolurnbus, Ohio. 
DEAn Sm:-I beg to acknowledge receipt of your letter of September 11th, 

in which you inquire as follows: 

"A question of information. Mr. Joseph Bishop, ex-secretary of the 
state board of arbitration, did not have his reports for 1909 and 1910 
published, although the reports are compiled ready for the printer. 
Am I required by law to have those reports printed?" 

In reply thereto, section 1078 of the General Code provides that the state 
board of arbitration shall make an annual report to the governor of the state, 
as follows, to wit: 

"Each year the state board of arbitration and conciliation shall 
make a report to the governor containing such statements, facts and 
explanations as will disclose its methorls and work with such sug
gestions as to legislation conducive to the adjustment of disputes be
tween employers anrl employes as it rleems proper." 

Section 1064, General Code, provides and briefly sets out what matter shall 
be .contained in such annual rE>ports, as follows, to wit: 

"If the state board of arbitration and conciliation fails to bring 
about an adjustment of such differences, it shall immediately make a 
written decision thereon. This decision shall at once be made public, 
be recorded in a proper· book of record to be l{ep~ by the secretary of 
the board, and a short statement thereof published in its annual report. 
The board shall also cause a copy' of the decision to be filed with the 
clerk of the county or city in which the business is carried on." 
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Surh reports of the state board of arbitration are not only of great· im· 
portancP to th!' people of the state generally; but may also be of great aid to 
the people of the stato~ in the adjustment and arbitration of future disputes 
between employers and employes. The decisions of the board of arbitration, 
in its annual reports, would be an aid both to the state board as well as to 
loC'al boards of arbitration, just as the reported decisions of the court are an 
aid to the various courts of our state in solving questions between litigants. 

Such rPports would unrloubtedly have a tendency to lessen the probability 
of disputes arising between employers and employes; and inasmuch as the 
statutes !'eem to provide that the decisions of the state board of arbitration 
shall be published (as provided in section 1064, General Code, supra). I am 
of the opinion that the reports of the state hoard of arbitration for the years 
1909 and 19~.0 should be published; and inasmuch as said re1wrts have not 
IJeen published, you are required by law to have the same published. 

Very truly yours, 
TrliiOTHY 8. HOGAS, 

Attorney General. 
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(To the Officers of the Various State Institutions) 

(To the Girls' Industrial Home) 
123. 

TRAFFIC OVER COUNTY ROADS-HAULING OF COAL FOR HOME-- STAT
UTORY REGULATION-WEIGHT OJ<~ LOAD AND WIDTH OF TIRES. 

The authorities of the home may lawfu/.ly convey thei1· coal to the iustitu
tion over a county road provirlerl the restrict-ions of section. 7459, Gr-neral Corle. 
with reference to tpeights of loarls anrl 1rirlth of tires have been complier£ with. 

CuLt.:~lln;:-;, OHIO, February 17, Hl11. 

Hox. S. D. W~;nu, /:iuperintcnrlent Girls' lnrlustrial Home, Delmcare. OhifJ. 
DI,All SIH:-In -your favo;· of the 15th inst.., you state the following: 

"The road leading from this home to the nearest railroad IJOinl., is 
three and one-fourth miles long, and is almost impassable for heavy 
hauling. 

"This road. I understand, belongs to the state, and the commis
sioners, being unwilling to fix it, in the absence of proper appropriation 
from the state, makes it so it is practically impassable. 

"The r,oad leading from the home to Hyatts station is four and one
fourth miles, and is a good pi!;e, owneq and kept up by Delaware county. 
The commiss:oners will probably object to this home hauling its coal 
from Hyatts station. 

'"Q1wry: It being impossihle for us to haul it over the dirt road 
from the home siding, can the oommissioners legally prevent us from 
hauling this coal over t.he pike which belongs to the county, aiHl .which 
extends from Hyatts station to the home?" 

Section 7459 of the General Code provides: 

"No l;e;·son, firm or corpor.at:on in a county haYing free or toll 
macadamized, graveled or stone roads, shall transport over such roads, 
in a vehicle having a tire of Jess than three inches in width, a bunlen, 
including weight of vehicle, of more th~n thirty-four hundred pounds. 
The county commissioners shall const'tut.e a bo:wd of directors for their 
respective count:c-s, with power to prescribe the increased gross weight 
in quantity greater than thirty-fonr hunrlrefl ponnds that may be car
ried, including weight of vehicles. in vehicles having a width of tire 
three inches or upwards, and cause such regulations to be recorded in 
their journal." 

It is my opinion, therefore, on the facts submitted, that, provided y{)U com
ply with the provisions of the above section, the county commissioners cannot 
legally prevent you from hauling your coal over the pike which belongs to the 
ccunty and which extends from Hyatts station l.o the home. 

Should they object to your doing so, ldmlly advise me of the fact, statin:; 
lhc nature of their objections. 

Yours very truly, 
TDWTHY S. HOGAX, 

Attorney General. 
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219. 

BOXWELL EXA:\ll:-<ATIONS IN DELAWARE COUNTY-RIGHTS 01:-' IN
:\lATES OF GIRLS' INDUSTRIAL HD:'IlF..-LEOAL RESIDE:-.:CE IN 
COUNTY. 

Inmatl's of tllf' Girls' Industrial School not being legal residents of Delaware 
county may not tak1' the Boxtcell cxa1t1inations in said county anlcss they were 
committerl to the home from Delatrare county in the first instant:.:. 

Co!-nun:H, Onro, April 12, 1911. 

:\ln. S. D. \VEnn, Superinlf:nrlent Girls' Ind11strial Home. Dela1carc. Ohio. 
MY D~:AH Sm:-1 am in receipt of your communication of which the fol

lowing is a copy: 

"I think it unnecessary to discuss in this letter the temporary 
residence in J;lelaware county of the inmates of this institution. 

"It is well known that they have been committed from the various 
counties of our state and are confined here in a state institution. 

"We now have a class from our seventh and eighth grad0s that de
sire to take the Boxwell examination in Delaware next Saturday, April 
15, 1911. 

"There seems to be a hesitancy on the part of the school examiners 
of Delaware county to give diplomas to those who succeed at this exam
ination. 

"The examiners are willing to give the grades; but, as I stat~d 

above, are unwilling to issue diplomas anrl they asRign their reason for 
this action that it is unfair for the township (Concord) in which thi>5 
inst!tution is situate,] to stand the expen~e of giving these graduates 
the high school education as provided such graduates by law. 

"You can readily understand that it is not the intention for any l!'irl 
here to be further educated at the expense of Conl!ord township, an1l we 
would be willing to sign an agreement "-hereby this expense would he 
eliminated insofar as it relates to this township or to Delaware 
county. 

"The giving of diplomas to these girls acts as an incentive, not 
only to secure better discipline but better education as well. 

"I would ask that you kin•lly render an opinion to Prof. H. L. 
Main, of Delaware, Ohio, so that he may understand what can be done 
in this matter. 

"[ desire that these girls be given diplomas lil<e other girls and r 
will waive any rights that regular Boxwell graduates of this town
ship might have under the statute." .. * .. " 

In substance your inquiry is, Can the girls of the Delaware ln<htstrial 
Home tal<e the Boxwell examination, and provided they can tal<e snch exam
ination, are they entitled to a diploma? 

As you suggest in your communication, the girls in yom· institution are 
not legal residents of Delaware county or of Concord township of such county. 
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T'hey are sent to same by virtue of section 2107 of the General Code which pro
vides as follows: 

"When a resident citizen files with the probate judge of his county 
his affidavit, charging that a girl above the age of nine years and under 
the age ,of sixteen years, who resides in such county, has committerl an 
offense, punishable by fine or imprisonment, other than imprisonment 
for life, or that she is leading a vicious or criminal life, the judge shall 
fix a ~ime not more than five days from the filing of the affidavit for hear
ing the complaint, and issue a warrant to the sheriff of the county, or 
some other suitable person, commanding him to bring such girl before 
such judge at his office at the time fixed for hearing. At the same time 
he also shall issue an order in writing, addressed to the father of the 
girl, if living and a resident of the county, and, il' not living or so 
resident, then to her mother. if living or so resident, or if there is no 
father or mother so resident, then to her guardian if so resident, and, 
if not, then to the person with whom the girl resides, requiring such 
father, mother, guardian or other person to appear before him at the 
hearing. The judge may continue the proceedings from day to clay 
and -.issue necessary subpoenas for witnesses." 

By reason of that section, the girls are, at the time they are sent to the 
home, residents of the county from which they are sent and legally remain 
residents of such county by virtue of section 2122 of the General Code wherein 
provision is made that such girls may be discharged and returned to the said 
'county from which they are sent. 

Section 7740 of the General Code pnovides: 

"Each board of county school examiners shttll hold examinations of 
pupils of township and special districts in the subjects of orthography, 
reading, writing, arithmetic, English grammar and compos it ion, 
geography, history of the United States including civil government, 
and physiology. Two such examinations must' be held annually, one on 
the third Saturday in April ancl one on the seconcl Saturday in May, 
at such place or places as such board designates." 

Said section means legally that such examination is for the benefit of legal 
residents of the county and therefore the girls at the Girls' Inclustrial School, 
not being legal residents of Delaware county. are not legally entitled to take 
such Boxwell examinations. 

As you request, I am sending a copy of this opinion to Professor H. L. 
Main, Delaware, Ohio. so he may understand what may be done in the matter. 

Very truly yours, 
Tll\IOTHY s. HOGAX, 

Attorney General. 
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327. 

DIS:\ITSSAL OF IN:\IATE- CHANGE OF AGE REQUIRE:\IENT- I~FFECT 
UPON C0:\1.\IJT:\IENT UNDER FOR:\IER REQUIHE:\IENT. 

A rJirl committed to the industrial home unill'r the old law which provi<led 
{or dismissal upon the attainmr.nt of tlle ar}f' of l'iglitPen. ma)J not bl' cletainetl 
after that age u1uler the present lmc providing for rlis11lissal upon tlze attain
me,lt of tzcenty-one years of agl'. 

Cor.r;~rnL:s, OHIO, August 24, 1911. 

l\Jrss CIIAHLOTTE DYE. Chief Matron. Girls' Inllustrial Home. Delau;are. Ohio. 
D~:An l\IAIJA~I :-Your communication dated August 7, 1911, in which you re

quPst my legal opinion upon the following question: 

"As to the legality of holding inmates in JJUllr ·institution. who Wl're 
committed under the olil law whirh gave them their liberty 1chen !hey 
arrived at the age of eightel'l! years." 

was duly received, and in reply I desire to say that section 211.2 of the General 
Code (section 773 of Bates' Revised Statutes), as it now stands was passed April 
23, 1904, and provided in part as follows: 

"A girl duly committed to the home shall be kept there, disciplined, 
instructed, employed and governed under the direction of the trustees, 
until she is either reformed or discharged or bound out by them ac
cording to their by-Jaws, or has attained the age of twenty-one years." 

Prior to the amended law as above quoted the same provided that a girl 
could only be retained in the home until she had attained the age of eight·een 
years. 

Under the above quoted section prior to April 23, 1904, any girl committed 
to your institution could not be detained after she had attained the age of 
eighteen years, although she become eighteen years of age after the amendment 
maldng the age limit twenty-one years of age. 

Any gir.l who had been detained under the old Jaw until eighteen yearn of 
age could not be recommitted to your institution as the law governing admis
sion or eligibility of girls to your institution provides that any girl under the 
age of sixteen years and above the age of nine years, and therefore, any girl 
detained in the home until she was eighteen years under the Jaw prior to the 
amendment above quoted could not after being discharged be recommitted, and 
any detention of a girl committed under the old Jaw after she become eighteen 
years of age would be illegal. 

Very respectfullyy, 
TDlOTHY S. HOGAX. 

Attorney General. 
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448. 

MEDICAL CERTIFICATE NOT NECESSARY WITH COMl\IITl\lENT-PRAC· 
TICE ADVISED. 

' 
The statutes do not make it n~cessary for a meclical CPrtijicate to accompany 

a commitment to the Girls' Industrial Home. ~uch a practice u:ould lir com· 
rnenclatfJry, hotcever, and its adoption is advised. 

Cor.r~mus, Onw, November 2, 1911. 

MISS CHARLOTTE DYE, Chief Matron, Girls' Industrial Home. DelatcqJ;_r. Ollio. 
Dt;AJ~ MAilA~I :-Your communication, dated October 30th, in which yon state: 

"On Friday last, a girl was received into the institution from l\Iont· 
gomery county, and her commitment papers contained no doctor's cer
tificate. Upon asking for it I was told that a communication had l.Jeen 
received from your office to the effect that it is not necessary to have 
a medical certificate to accompany the commitment. iVe have been noti
fied of no such ruling. It seems very necessary to me that a medical 
certificate accompany the commitment of any girl brought to this in
stitution, for reasons which are obvious." 

was received, and in reply I desire to say that I have made no such ruling as 
referred to in the first part of your communication, .but I have construed the, 
statutes providing fees for physicians testifying in hearing before the probate 
judges, relative to girls committed to your institution ?.nd held that a physician 
so testifying sha~l receive the ordinary witness fee and nothing more. 

Section 2108 of the General Code provides as follows: 

"At the time named in the order, the probate judge shall hear the 
testimony provided before him in the case. If it appears to his satisfac
tion that the girl is a suitable subject for the ·inclustrial home, he shall 
commit her thereto, and issue his warrant to the f:heriff of the proper 
county, 'Or to some suitable person to be appointed by him, command
ing him to take charge of the girl, and deliver her without delay t0 the 
superintendent of the home." 

Under the said section just quoted. I am of the legal opinion that the pro
bate judge should and has the right to examine a physician or physicians for 
the purpose of determining the suitability of the girl to become a ward of your 
institution. I can find no provision in the law relative to· commitment papers 
providing for a medical certificate to accompany said commitment papers to 
your institution, but it is my opinion that for the good of the institution that 
rule should be adopted, and to that end I will co-operate with you and with 
the board of administration in carrying it out. However, I might arid that 
there being no provision compelling a probate judge to have a medical certificate 
issued and accompany commitment papers, should they absolutely refuse and 
the commitment papers show, as I apprehend they all do, that the party com
mitted to your institution is a suitable person, then the law technically would 

be carried out. Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney ·General. 
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(To the Ohio PenitcntiarJ) 
G. 

NO POWER IN BOAHD TO PRISONERS TO GIVE CREDIT FOR "LOST 
TI:\lE'' SERVED ON FOR:\IER SENTENCR. 

CoJ.l"~llws. Ouw . .January 11. 1911. 

Han. Board of Managers. Ohio Penitentiary. Coll!!lll!llS. Uhio. 
GEXTU:~n:x: -\\'e have been requested to give an opinio_n as to the jurisdic

tion of the board of managers to give credit for lost time served on a first sen
tence to "apply on a second sentenc-e which a prisone•· is now serving. 

It is the opinion of this detmrtment that the board of managers have no 
jurisdiction or right to give a r»isoner crf'llit for lost time sen·ed on a first sen
tence and apply it on a subsequent sentence, but eaeh sentence must take care 
of itself; and the statutes authori:dng deduction for "good time," etc., apply 
only to the sentPnce which the prisoner may he serving-. 

lG. 

Respectfully, 
TDJOTII Y S. Hou.\X, 

Attorney General. 

PRISONER AS WITNESS-ORAL TESTIMONY ONLY IN COUNTY OF' Il\1-

PRTSONMENT--NATHAN BORMAN. 

Uncler section 11517, General Code. a prisoner can lle proclur('(/ as a witness 
{or oral examination only in the county in which he is imprisonrcl. in all other 
cases, his tcst·imony may l!e taken only by deposition. 

January 13, 1911. 

Hox. T. H. B . .JoxER. Warden Ohio Penitentiary. ColumlJus, Ohio. 
DEAR Sue-Your communication dated January 1:~. 1!\11, in which you seek 

the opinion of this dep·artment upon the following question, to-wit: 

""\Vhether or not a prisoner confined in the Ohio penitentiary can 
be taken by Ieg.il process or agreement to any county in the state 0ther 
than Franklin to testify in any cause hefore any court of this state (in 
civil matters). 

After a thorough investigation of the Jaw it is my opinion .that secti:m 
11517 of the General Code which provides as follows: 

"By order of a court of record a person confined in prison in this 
state may be required to be produced tor oral examination as a wit· 
ness in a case or matter in the county where he is imprisoned, but in all 
other cases his examination must ·be by deposition,'' 

fully settles the inquiry made by you in the negative. The Jaw also pnwides 
for the taldng of a deposition where a prisoner is confined in a penal institu-
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tion, and the only provision of the law where a prisoner can be taken from your 
institution for the purpose of testifying in any case or matter is in criruinal 
eases before the grand jury or the trial of an indictment in counties of this 
state, whereuvon it is your duty, upon order of the court, to produce said pris
oner at the place and time of trial or the meeting of the grand jury designated 
in the order of the court. Therefore, you will have to refuse absolutely to per
mit Nathan Borman, No. 39410, now confined in your institution in the Ohio 
penitentiary, from going to Cuyahoga county, <H being taken to Cnyahog::t 
county to testify in a civil case. 

50. 

Very truly yours, 
TDfOTHY S. HOGAX, 

Attorney General. 

PRISONER SERVING SEPARATE SENTENCES FOR SEPARATE OFFENSES 
-APPLICATION OF "GOOD TIME" AND PAROLE REGULATIO~S. 

1Vhen a p1"isoner has been sentenced to one year tor each of two sez1arate 
offenses. 1cith a stipulat-ion that the second sentence 1cas to begin at the PJ:pim
tion of the first, the sentences may not be combined ancl considered- as a two
yem· sentence for the punJOse of applying parole ancl "goocl time" regulations. 
Each sentence shall stand for itself, with respect to such purposes. 

January 23, Hlll. 

Hox. T. H. B. JoxEs, 1Varclen Ohio Penitentiary, Cohtmll1tS, Ohio. 
DEAR Sue-Your letter of January 19, 1911. received. You inquire as fol

lows: 

"A prisoner is sentenced by the court to serve a certain sentence for 
a certain crime in one case and another certain sentenc£ for another 
cTime in another ca.se with the understanding that the second sentence 
is to begin at the expiration of the first. 

"Can the sentences be added together and the prisoner serve them 
in one lump sum under one number or serve them separately under rtif
ferent numbers, beginning the second after he ha.<> served the first and 
been discharged upon the records? 

"For instance: John Smith is sentenced to serve one year for 
burglary and larceny in one case and one year for burglary and larceny 
in another case with instructions from the court that one sentencE> is to 
begin after the expiration ·of the other. If he senes a two-year ;;en
t€mce (one and one), he gets credit for 144 days good time under our 
present schedule, while if he serves two one-year sentences he gets 
credit for 120 days, or 60 days for each one. You will thus see it mal<es 
a difference of 24 days in this case and much more of a difference in 
other cases where the sentences are greater. 
closed. 

See time card en-

"We have been entering the men for the first sentence and at its 
expiration entering them under a new number for the second. This 
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makes them second termers. ineligible for parole. We now find that in 
former years they were often entered by summing the sentences which 
allowed them to be finally discharged as first termers and made it pos
sible for them to be paroled while serving their term. You will thus 
see the importance of the question to us and our reason for desiring it 
settled beyond a doubt. 

"At the time the prisoner arrives here we receive separate commit
ments for each case, with a notation on one that its sentence is to begin 
at the expiration of the other." 

961 

It is my opinion that it is clearly the intention of the statute that deduc
tions for good time as authorized by !:'ection 2163 of the General Code applies 
to each sep:uate sentence: that is, when .John Smith is sentencecl to serve one 
year for burglary and larceny under authority of section 2163, the board of 
managers, for good behavior. are authorized to deduct sixty days from his sen
tence. He is serving only a term of one year under the order of the court; he 
is also convicted on another ease at the same term of rourt, and sentenced for 
a term of one year, sentence to begin at the conclusion of the first sentel).ce. 
This is also a sentence tor one year and he woud be entitled to deduction for 
sixty days for go.od behavior under this sentence. The sentence is made by the 
court. Smith was not sentenced for two years hy the court but he was sen
tenced for one year in each case. Consequently his deductions for good ·time 
are governed by paragraph one of section 2163. 

Section 2166 provides that a person serving a sentence in the penitentiary 
for two or more separate offenses, where the term of imprisonment for a second 
or further term is ordered by the court to begin at the expiration of the first 
and each succeeding term, may have his sentence terminated as provided by 
law. 

255. 

Respectfully yours, 
TIMOTHY S. HOGAX, 

Attorney General. 

PRISONER SENTENCED TO INDEFINITE 'I'IDRl\f-POWER OF BOARn TO 
RELEASE-FOR:VIER SENTENCE. 

Under section 2160. General Code, the board of mauage;·s is empowered to 
conr:Lit-ionally or absolutely re!f'ase a prisoner con{inecl in the prnit,•ntiary 1tnder 
a general or indefinite sentf'nce, after he has served the minimum time provided 
tor his offense, ancl proviclcd such release is not inf'Ompatihl! 1cith the tc<'lfar(J 
of society. 

The board may take into consirleration the circumstances r:onnectc£l with a 
former imprisonment tor the purpose of forming an opinion as to whef..'ter or 
not snch release is a menace to society. 

CoLU)IBL'H, Onw, May 20, 1911. 

Board of Jfanagers, Ohio Penitentiary. Columbus, Ohio. 
GE~TLk:)lE:'>:-I beg to acknowledge receipt of your Jetter of :\fay lOth, in 

which you request my opinion as follows: 

"On July 13, 1910, one Albert Kayser was received at the Ohio peni-

6-Yol. 11-A. G. 
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tentiary from Lucas county for burglary and larceny to serve an in
determinate sentence as per enclosed commitment paper. 

"Has the board of managers authority to fix the sentence of this 
prisoner, it having been reported on many sides that the sentence is an 
illegitimate one because of the fact that Kayser had served in a penal 
institution prior to the time of this sentence?" 

Section 2160 of the General Code provides that th<> board of managers shall 
provide for the conditional or absolute release of prisoners under a general 
sentence of imprisonment and their arrest and return to custody within the 
penitentiary. It further providt>s that a prisoner shall ·not )Jc released condi
tionally or absolutely unless in the judgment of the managers there are r<Ja.son
able grounds to believe that his release is not incompatible with the welfare of 
society. The last clause of said section provides that a prisoner under general 
sentence to the penitentiary shall not be released therefrom until he has serveli 
the minimum term provided by law for the crime of which he was convicted; 
and he shall not be kept in the penitentiary beyond the maximum term provided 
by law for such ,offense. 

It is my opinion that your board has no right to fix the sentence of a pris
oner as that authority and power is vested in the court; but unlier the sec
tion above referred to I am of the opinion that in this and any other case where 
the prisoner is confined in your institution under a general or indefinite sen
tence your board has the right to conditionally or absolutely release said pris
oner at any time after he bas served the minimum term provided by law for, 
the crime of which he was convicted, provided you are of the opinion or have 
reasonable grounds to believe that said prisoner's release is not incompatible 
with the welfare of society. 

I may add that I am also of the opinion that in arriving at a decision of 
the question as to whether or not the release of a prisoner under such sen
tence would not be incompatible with the welfare of society, your board has 
the right to go into any matters relative to a prior imprisonment in any penal 
institution or to secure any and all information from whatever source it may 
be obtained in order tG enlighten your board so that it might arrive at a just 
and proper conclusion. 

A27L 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

PRISONERS SERVING AS WITNESSES IN SPECIAL CASES- WITNESS 
FEE NOT ALLOWED-FEES FOR WI'f'NES~ES "UNDER SUBPOENA" 
ONLY. 

As the statutes provid-ing tor the payment of 1vit11ess tees, relate solely to 
tvitness "under subpoena" and as prisoners in the penitentiary 11Jho serve as wit-. 
nesses in special cases are not served by subpoena, no 1vitness fees can be al
lowed to them. 

CoLu::~mus, Omo, June 16, 1911. 

HoN. T. H. B. JoNES, Warden Ohio Penitentiary, Oolttmbtt~l, Ohio. 
DEAR Sm:-Your letter of May 10th, in which you state that during the trial 

of the different persons at Newark, Ohio, in connection with the "lynching" 
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cases there, the state has had occasion to call three prisoners confined in your 
institution to that city to testify, and that they were refused witness fpes for 
so testifying, and requesting my opinion as to whether or not persons confined 
in your institution and taken therefrom to courts in the state to testify in crim: 
ina/ cases are entitled to tees, was duly received, and in reply thereto desire to 
say that section 3014 of the General Code provides that: 

"Each witness attending 
the court of common pleas, 
lowed the following fees "' 

.. .. .. 

*.'' 

under * ''' '' subpoena bP.fore 
in criminal causes, shall be al· 

and the procedure defined in sections 13665 to 13667 inclusive as to how the 
testimony of a prisoner confined in a penal institution in this state may be ob· 
tained is a special one. Its processes are exclusive and the feet" therein pro· 
vided for are the only ones which may be paid. The witness in such a case 
attends not by virtue of the subpoena, but because he is in the custody of the 
officer therein designated. Under section 13665, General Code, the subpoena ib 
issued and directed to the warden of such penitentiary, or superintendent or 
keeper of such workhouse or prison, commanding him to bring the person named 
therein before the court. By virtue of section 13667, General Code, the ex
penses of the officer in transporting him (the prisoner) to and from such court, 
including compensation for the guard or atte11dant of such prisoner not ex
ceeding the per diem salary of such guard for the time he was kept from the 
penitentiary, should be allowed by the court and taxed and paid as other costs 
against the state. These seem to be all of the provisions with reference to the 
subject. 

In view of the fact that the sections above referred to do not provide any 
witness fees for the prisoner who is to testify, and that section 3014 of the 
General Code only provides fees for witnesses attending unaer snhpoena, my 
opinion is that there is no legal authority for the payment of witness fees to 
prisoners who may be taken fr·om the penitentiary to testify in criminal cases 
in any county in this state. Very truly yours, 

A 312. 

TilllOTHY S. HOGAN, 

Attorney Genera!. 

PRISONER- INELIGIBILITY FOR PAROLE ON ACCOUN'l' OF FORMER 
SENTENCE FOR FELONY-LAW NOT RETROSPECTIVE. 

A prisoner serviniJ a term in the penitentiary for a felony, who has con
victed of a felony twenty-eight years af}f.l and sentencecL at that time to one year 
in the penitentiary ancl who for that offense served five days in the penitcntia1'y 
from which place hr was transferrea to LaucastP.r. is ineligible to apply for 

·parole uncler the terrns of section 2169, General Corle. 
A prisoner who 1cas confiner/, however. at the time this section of tile Code 

zcas passed, woulcl not be prejudiced thereby. 

CoLr~wt·s, 01110. August 1, 1911. 

Board of Manarwrs. Ohio Penitentiary. Columbus. Ohio. 
GE:sTJ.E~rE:>:-I beg to arknowledge receipt of your letter of July 21st, in 

which you submit the following state of facts, viz: 
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"One, Morris Collins, was convicted of grand larceny and sentenced 
to serve one year in the Ohio penitentiary twenty-eight years ago. He 
was confined in the penitentiary five days and then transferred to 
Lancaster. He is now serving three years in the penitentiary for the 
commission of another felony and wishes to make application for 
parole." 

and ask my opmwn as to whether or not said prisoner under said statement 
of facts is eJigible to be paroled by your board under the provisions of section 
2169, General Code. · 

In reply I desire to say that said section is by its. terms applicable only 
to prisoners who have not previously been convicted of a felony and served 
a term in a penal institution. From t)le facts submitted in your letter Morris 
Collins, the prisoner desiri.ng to make application to your board for parole 
under said section had previously been convicted of a felony and sentenced and 
confined in the Ohio penitentiary for the commission of the same prior to tne 
crime for which he is now incarcerated. A careful reading of the statute leads 
me to the opinion that this prisoner is disqualified to be paroled. Having been 
convicted for a felony, sentenced to the Ohio penitentiary and later transferred 
under the law to the Boys' Industria) School at Lancaster, makes his case 
amenable, the same having occurred before the second conviction and imprison
ment was had. The natural and obvious meaning of the language of the statute 
seems to be that the person must have been previously convicted of a felony 
for which he previously served a term of imprisonment. 

In the case referred to in your inquiry the prisoner was convicted and evi
dently fu,lly served his term under the first sentence and is now serving a dis
tinct and separate term under sentence for another crime. 

I am also of the opinion that the provisions of said section relative to the 
parole of prisoners have no application to any prisoner, who at the date of the 
passage of said Code section was under sentence for a definite term of impris· 
onment in the penitentiary, having been previously convicted of a felony or 
having served a term in a penal institution. 

B 436. 

Very truly yours, 
TI]I[OTHY S. HooAN, 

Attorney General. 

PAROLE OF PRISONER-NECESSITY FOR APPLICANT TO BECOME EM
PLOYED-RULE OF BOARD. 

There is no statntory Tequircment tlwt a pri.~oner applying tor parole have 
some one to employ him. Where such rnle is one wh-ich the board has adopted 
under its anthorized zwwer, a departure therefrom is possible only by amend
ment to the rule. 

CoLUJ\lBus. Onro, October 25, 1911. 

Hox. Gt:oRGE U. MAnnx. Parole Clerk. Ohio Penitent1ary, Golnrnbus. Ohio. 
DEAR SIR:-I beg to acknowledge receipt of your letter of October 16th, en

closing a letter from E. S. Wertz, relative to the requirements of the board of 
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administration in regard to the varoling of one, :\lr. Slutz, now confinerl in the 
Ohio penitentiary. 

In reply I desire to say that section 2169, General Code, proyides that the 
board of managers shall establish rules. and regulations by which a prisoner 
under sentence other than for murder in the first or second degree, having 
served the minimum term provided by law for the crime of which he was con
victed. and not previously f!onvicted of a felony, and not having served a term 
in a penal institution, etc., may be allowed to go upon parole outside· the build: 
ings and enclosures of the !}enitentiary. Full power is conferrerl upon the board 
to enforce such rules, but the concurrence of every member is necessary for the 
parole of a prisoner. 

There is no statutory requirement that a person applying for parole have 
some person agree to employ him; and such rule is evidently one of those 
adopted by the board of managers or the present board of administration, its 
successor, for the granting of parole, and, hence. there can be no legal question 
raised for me to decide in the premises. 

In answer to your inquiry I would say that the only way in which the ap
plicant could be paroled, if there are no exceptions to the rules and regulations 
now in force, would be for the board of administration to so amend this rule. 
Under the present rule the applicant, in my opinion, would be obliged to have 
an employer sign the employment agreement. However, I can see no reason 
for such rule where a person confined in the penitentiary and subject to parole 
is a property owner or an employer of men himself. 

Very truly yours, 
TIMOTHY S. HOG.AX, 

Attorney General. 
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(To the Ohio State Universities) 

185. 
(To the Ohio State University) 

MECHANIC'S LIEN LAW-NOT APPLICABLE T'O STATE OR ITS INSTITU· 
TIONS-SUBCONTRACTOR. 

The mechanic's lien law is nut by its terms or othPrwise, made applicable to 
the state or its inst·itutions ancz therefore the t-nrstPes uf the 1wivcr.~ity neecl not 
recognize a sworn statement filccl by a s1tbcontracto1·, against n party engagecl 
in a contract for switch construction with the nniversity. 

Cor.u~mus, Onm, March 21, 1911. 

Hox. CARL E. STEEB, Secretary Board of Trustees, Ohio State Uni1;ersity. Cnzum
bns, Ohio. 

DEAR Sm:-You inform me that a contract was entered into some time ago 
by and between the board of trustees of the Ohio State University and a cer
tain partnership for doing the grading required for the construction of a spur 
track or a switch from the Hocking Valley Railroad to the coal bins of the Ohio 
State University; that a balance is now due the said ·eontractor, which balance, 
the trustees desire to pay over and have the matter closed up; but that the 
trustees have recently been served with what purports to be a sworn stateme'nt 
of an alleged subcon~ractor who claims to have performed work under the said 
principal contractor upon the improvement referred to, and to be entitled to 
have a part of the balance due the principal contraetor retained by the board 
under the provisions of ·sections 8324 and 8325 of the General Code. Upon the 
above statement of facts you have requested my opinion as to the duty of the 
board to withhold the payment of any portion of the balance due the principal 
contractor by virtue of the alleged subcontractor's lien.· 

This department has been of the opinion that neither of the sections of the 
General Code above referred to authorized the perfecting of a mechanie's or 
subcontractor's lien as against the state or any of its institutions. This view 
of the law has been followed in other states by courts of last resort under sim
ilar statutes, and in this state by the common pleas court of Greene county in 
the case of State ex rei. vs. Morrow, et a!., decided September 8, 1910, hut not 
reported so far as I am informed. 

The reasoning of all the decisions is, that in statutes like the one at hand 
the state must be specifically mentioned and that where reference is made to 
"public improvements" and "public authorities" such phrases must be deemed 
to refer to, the officers of subdivisions of the state, which said subdivisions are 
themselves capable. of being sued. In other words, such statutes will not be 
held app,licable to state institutions and to the state itself except when the 
language clearly refers to the 'State. 

For this reason I advise that the board of trustees of the Ohio State Uni· 
versity is not obliged to retain money due the principal contractor under the 
circumstances above set forth. 

Very truly yours, 
Til\iOTHY s. HOGAN, 

Attorney General. 
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273. 

CO:'\STRUCTIOX OF LIBRARY BUILDING-BOOK STACKS-APPROPRIA
TIONS FOR "COXSTRUCTIOX'' AXD "EQGIP~lEXT"- Ql'ESTIOX OF 
FACT-PLANS AND ESTIMATES. 

The question u;hethcr the book stach·s in the library are of such a nature 
as to form a part of the ··construction of the building .. so as to be estimated 
and paid for out at the fund for that purpose, or zchcther they are to be co,z
siderecl as ana paid from the fund tor .. equipments'' Is largely a question at fact. 
If it is t1·ue that the foundation of such stacks must be built in the concrete floor 
construction, such foundation at least may be proz:ided tor tram the appropria
tion tor ·'construction." 

At any rate, the plans and estimates may be drawn tor such purposes ancl 
the tcork completecL and the csti11:ates paid 1chen the respective appropriations 
become available. 

COLU:IlDUS, OHIO, June 20, 1911. 

Dn. W. 0. Tno:~trsox, President Ohio &tate University, Columbus, Ohio. 
;\I:Y DEAR Sm:-I am in receipt of two letters from you under date of June 

19th, in which you state the following facts: The trustees of the Ohio State 
University have in process of construction a library building. In 1910 the gen
eral assembly appropriated $125,000.00 toward the construction of this building, 
the total cost of whieh was to he $250,000.00. At its last session, in 1911, the 
general assembly provided for the completion and equipment of this building 
as follows: In an act entitled, "An act to make appropriations for the last 
three quarters of the fiscal year ending November 15, 1911, and the first quarter 
of the fiscal year ending February 15, 1912," the sum of $100,000.00 toward the 
completion of the building was appropriated. 

In an act entitled "An act to make appropriations for the last three quarters 
of the fiscal year ending NovembPr 15, 1911, and the first quarter of the fiscal 
year ending February 1::i, 1912," the sums of $2ii,OOO.OO toward the completion, 
and the sum of $50,000.00 for the equipment of the building were appropriated. 

Section 2 of the act last aboYe desrribed provides in part that "the moneys 
appropriated in the preceding section (in which the specific appropriation in 
question was included) shall not be in any way expended to pay liabilities or 
deficiencies existing prior to February 15, 1 912." 

The most important item of equipment of the library building is the book 
stacks, which are fixtures of a permanent nature so embedded in the floors of 
the building as to require as a practical proposition that the foundations thereof 
be constructed at the time the floors are laid. In the judgment of the archi
tects, it is necessary that this he done and that the plans for the equipment of 
the building he now drawn and approved so that so much of the same as af
fects the manner of the construction of the floors of the buildings may be pro
vided for at th.is time, and so that the construction of the entire building may 
proceed in an orderly manner. 

If the plans for the stacks and othed like permanent equipment are not now 
drawn and approved and if so much of the con~truction of such permanent equip
ment as affects the construction of the building itself is not completed at the 
time the building is completed, great inconvenience and considerable expense 
will, in the judgment of the architects, ensue. As a matter of fact., it will be 
practirally impossible to proceed with the completion of the building itself un
less the plans for the permanent equipment are made and approved, and unless 
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so much of the same as affects the construction of the IJuilding itself is installed 
as the const;ruction of the building proper proceeds. 

You request my opinion as to whether or not, in view of the inclusion of 
the entire appropriation for equipment in what is popularly termed "the 1912 
appropriation act" and particularly in view of the above quoted provision of 
section 2 thereof, the board of trustees of the university may now lawfully 
cause to be prepared and appToved the plans for the equipment, and cause to 
be installed so much of the same as necessarily affects the construction of the 
building itself. 

So far as the law in the case is concerned. it is ciP-ar in my opinion that 
by virtue of the above provisions of secti.on 2 of the 1912 appropriation act, if 
for no other reason, tbe trusteen of the university are without power to incur 
any expense for the installation of equipment in the library building prior to 
February 15, 1912; in other words, as you put it in your Jetter, the fund for 
equipment purposes does not become available until that date. 

The question, however, is not purely one of law; a question of faet is pre
sented, namely, as to whether or not under all the circumstances the book stacks 
are in whole or in part items of equipment purely. It would seem-though I 
cannot, of course, express an- opinion upon thi11 point, as it is a question calling 
for the application of expert knowledge-that if the foundations for the stacks 
must be installed as a part of the floors of the building, such foundations are 
to be regarded for all purposes as parts of the floors and not as things separate 
therefrom. 

While you do not so state in your letter, I am informed that the floors of 
this building are to be of concrete and that it is absolutely~ essential that they 
be so prepared as to receive the stacks; or, in other words, that the stack foun
dations shall lie inserted in the floors at the time the latter are laid. If this 
is the case, it would foUow, of course, that once they are inserted in the floors, 
these foundations are inseparable from the floors and become part of them. 

If my assumptions are all correct, in fact, I think it would follow as a con
clusion of law, that the stack foundations must be regarded not as equipment, 
but as an item of original construction. 

If the stack foundations are to be regarded as an item of the original con
struction then, of course, they may be installed at the present time as the build
ing progresses. and the money appropriated for building purposes may lawfully 
be applied in their installation. 

The only difficult problem in connection with your question is as to whether 
or not the preparation of the plans for the book stackc;, which is an item of ex
pense which must be defrayed out of one or the other of the appropriations 
above referred to, shall be paid for out of the appropriation for the general con
struction or out of that for the equipment. In my judgment, it would be best 
to divide this work and to have detail plans made at this time for the founda
tions only, so that the worl>: of drawing the complete plans and preparing the 
complete specifications faT the superstructure of the stacks may be deferred 
until after February 15, 1912. In matters of this sort. however, it is not neces
sary to be too technical. I see no real objection to having complete plans and 
specifications for the book stacks drawn at this time and to paying a part only 
of the expenses of preparing such plans out of the appropriation for the general 
construction; the remainder of the expense of preparing the plans and specifica
tions and the expense of installing the superstructure of the stacks could then 
with perfect propriety be paid after February 15, 1912, out of the appropriation 
for equipment. Very truly yours, 

TL'IfOTHY S. HOGAN, 

Attorney General. 
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302. 

ABSTRACT OF PRE:\ITSES IN CENTER TOWNSHIP, FRANKLIN COL'NTY, 
OHIQ-LISLE'S SUBDlVISIOl.';-DEFEC'I'S AND 0:\lJSSIONS. 

'l'he state may ce>ntract to pay taxes ana assessments on renl estate only 
through the general assembly or officers duly authorized. .'iueh covrnailt s1.ould 
be omittefl therefor. in a deed to the uniL·er.~ity and the purchase price so atl· 
justed as to compensate the venflor tor assuming such IJurrlens. 

CoLe~uws. Omo . .July 21, 1911. 

Ho.\'. CAHL E. Sn:EH, 8ecretary Board of 'l'rustees. Ohio State Univer.~ity. Co!urn· 
bus. Ohio. 

DEAn S1n:-I have examined the abstract ot title of the following described 
iJremises in Center township, Franl,lin county. Ohio, being the south half of lot 
No. 12 of .J. 0. Lisle's subdivision as shown on plat book No. 5, page 431, re
corder's office, Franklin cou.nty, Ohio; and the deed from William J. G1·een and 
wife to the state of Ohio for said premises executed July 17, 1911, and I find 
that the premises stand charged for taxation on the grand duplicate of F'ranklin 
county in the name of \Villiam .T. Green. 

Many defects are disclosed by the abstract in the early history of the title 
to these premises. It appears, however, by section !2 of the abstract th!\t 
Robert Lisle acquired title to the premises including those under consirleration 
in the year 1823, and that he apparently occllpied the same until the year 18G2. 
at which time he died testate, having devised the south half of the premises 
owned by him, and including those under consideration to his grandson Jeremiah 
Lisle. This person may fairly be presumed to be t.he Jeremiah 0. Lisle whose 
title to the premises under consideration was divested by the court proceerl
ings shown at section 22 and succeeding sections of the abstr~ct and in par
ticular by the deed of Charles A. Pearce, sheriff, to William .T. Green, executed 
August 11, 1911, and shown at section 29 of the abstract. The identity of these 
two parties is, I thinl,, sufficiently clear to obviate the necessity of an affidavit 
on this point. 

I have carefully examined the abstract of foreclosure proceeding to which 
I have referred and in particular the order of subdivision and sale issued by 
the court in the course thereof. In my judgment the same are in all respects 
regular and the said sheriff's deed vested in "'illiam J. Oreen a good and per
fect title to the premises under consideration. I find no present encumbrance,; 
to be disclosed by the abstract. William .J. Green is shown by section 43 of 
the abstract to have become liable for the sum of $13.72 as costs upon a default 
judgment taken by him but this liability, in my opinion, has not become a lien 
upon the premises while in his possession in so far as the abstract shows the 
facts applicable thereto. 

No examination has been madP for liens arising from snits in court!" of- the 
United States. 

The last half of taxes for the year 1911 and all assessments falling due and 
payable after December 20, 1911, are expressly assumed by the grantee: the 
taxes for the first half of the year 1911 and the assessment dne on December 
20, 1911, are to be paid by the grantor. 

There being no encumbrances upon the property. under consideration, an<l 
taxes and assessments being fully accounted for by the recitals of the deed, I 
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am of the opinion that a proper deed from 'Villiam J. Green and his wife would 
vest in the state of Ohio a good and perfect title to the above described prem
ises. 

The deed submitted to me is regular in all respects save one, vi~: 'l'he state 
of Ohio as the grantee of the deed is represented in the covenant ~lanse as 
agreeing to pay certain taxes and assessments. The state may covenant or con
tract only through its general assembly or its officers thereunto duly authorized. 
I suggest that this portion of the covenant be stricken from the deed; that the 
grantor assume all the taxes for the year, and that the purchase price be ad
justed so as to compensate him for such additional expenditnre as he woulrl 
incur thereby. 

435. 

Yours very truly, 
TIMOTHY S. HOGAN,

Attorney General. 

UNIVERSITY BOILEIRS NOT EXEMPTED FROM INSPECTION. 

The legislature has expressed its intention in section 1058-7. General Code. 
to subject all boilers to inspection except tho.~e expr·csszy l'xernpterl in t-he act. 
and as the boilers of tl!e Ohio State University are not so excepted, they are sub
jf'ct to the provisions of this section. 

Cor.t:)rnn;. Onm. October 2:3, 191J. 

Ho:.... CARL E. STEEn, Secretary of tl:e BoarcZ of Trustees, Ohio State University. 
Columbus, Ohio. 
DEAR S1n:-I beg to aclmowlcdge receipt of your inquiry of September lG. 

191J. in which you ask as follows: 

"Our attention has been called to an act of the last legislature fo1· 
the inspection of steam boilers, as contained in House Bill No. 248. 

"The university would be pleased to have a ruling from the attornf'y 
general as to whether or not the boilers of the Ohio State University, 
both in its power house and laboratories, must be inspected 'as outlined 
in the above mentioned act." 

In reply to your inquiry I desire to say that House Bill No. 248, to which 
you refer, created the board of boiler rules and provides for the inspection of 
boilers. Section 1058-7 of the General Code (section 2 of the said act) sets 
forth and states just what boilers are required to be inspected, as follows: 

"On and after January 1, 1912, ali steam boilers and their appur
tenances, except boiler>: of railroad locomotives, portable boilers nserl 
in pumping, heating, steaming and drilling, in the open field, for water, 
gas and oil, and portable boilers used for agricultural purposes, and in 
construction of and repairs to public roads, railroad and bridges, boj)ers 
on automobiles. boilers of steam fire engines brought into the state for 
temporary use in times of emergency for the purpose of checking con
flagrations, boilers carrying pressures of Jess than fifteen pounds per 
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square inch, which are equipped with safety devices approved by the 
board of boiler rules, and boilers under the jurisdiction of the L'nited 
States, shall be thoroughly inspected, intP.rnally and externally, and 
under operating conditions at intervals of not more than one year, and 
shall not be operated at pressure in excess of the safe working pres~nre 
stated in the certificate of inspection hereinafter mcntioJ,ed. All shall 
he equipped with such appliances to insure safety of operation as shall 
be prescribed by the board of boiler rules." 

9i1 

I infer that your chief purpose in making the inquiry is to determine whether 
or not the university is required to permit an inspection of any of its prop
erty on the theory that it has exclusive control oi its own affairs. I have be
fore me now the question of whether a municipal corporation may, through 
ordinance, assume for any purpose jurisdiction over property of the state-a 
question of supreme delicacy. However, the principles appliP.d in the deter
mination of that have no relation to the question you ask me. 

The legislature itself is speaking directly through Honse> Bill No. 248, and 
thereby authorizing the inspection of all steam boilers described in the bill. It 
will embrace all the steam boilers within the state, with the exceptions therein 
specifically named, regardless of whether such boilers be the property of the 
state of Ohio. As to the character of the boilers named in the exceptions, this 
is a question of fact the answer to which, I assume, will give you no trouble 
inasmuch as your engineer can give you the information. 

Trusting that I have answered your inquiry, I beg to remain, 
Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 
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277. 
(To the Ohio University) 

ABSTRACT OF PROPERTY OF G. H. BUSH, LOCATED IN ATHENS, OHIO-
DEFECTS AND OMISSIONS. . 

CoLu:unus, Onro, June 26, 1911. 

DR. Ar.sTox ELLIS, President Ohio University, i!thens. Ohio. 
DEAR Sm:-I have examined the abstract of title to a certain tract of land 

situated in the village of Athens, Athens county, Ohio, and bounded and de
·scribed as follows, to-wit: 

"That portion of inlot No. 12 beginning 41 feet from the northeast 
corner ·of said lot on the east line thereof and being the south line of 
F. L. Preston's lot; thence south 56 feet along the east line of said inlot 
No. 12; thence west 36 feet and 7 inches; thence north parallel to the 
east line of said inlot No. 12, 56 feet to the south line of Fred L. Pres
ton's lot; thence east 313 feet and 7 inches to the place of beginning." 

I find that Georgia Hall Bush has a good and perfect title in and to said 
property su)Jject to the interest therein already owned by the president and 
trustees of the Ohio University. 

Said title is unincumbered excepting by current taxes amounting to $6.52; 
taxes for the year 1911 amount undetermined and possibly municipal and other 
special assessments and pending suits and judgments in the circuit court and 
districts courts of the United States for which, so far as disclosed by the all
stractor's certificate no examination has been made. 

The incumbrances and possible incumbrances herein before alluded to do 
not seriously affect the_title sought to be conveyed to the Ohio University by dee•l 
of Georgia Hall Bush, anrl I therefore advise that the same be accepted. 

278. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney G(Jneral. 

ABSTRACT OF PROPERTY OF FRANK P. McVAY, LOCATED AT A'f'HENS, 
OHIO. 

CoLu~wus, Onro, June 26, 1911. 

DR. ALsTox E'LLIS, President Ohio University, A.thens. Ohio. 
DEAR Sm:-1 have examined the abstract of title to a certain tract of land 

situated in the village of Athens. Athens county, Ohio, and hounded and de· 
scribed as follows, to-wit: 

"Beginning 104.62. feet north of the southwest cornor of inlot No. 
12 in the said village of Athens, Ohio; thence north 28 feet to the north 
side of the south curve of the alley running east and west; thence east 
parallel to the south line of said inlot No. 12, 81 feet; thence south 28 
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feet parallel to the west line of said in lot No. 12; thence west to the 
place of beginning." 

973 

I find that Frank P. :\1cVay has a good and perfect title in and to said prop
erty subject to the interest therein already owned by the president and trustees 
of the Ohio University. 

The mortgage of Frank P. McVay and wife to Ulrica D. Pierce, trustee, is 
an incumbrance upon the said premises and arrangement should be made to 
remove the same. 

With this exception said title is unincumbered excepting by current taxes 
amounting to $13.50; taxes for the year 1911, amount undetermined, and pos· 
sible municipal and other special assessments and pending suits and judgments 
in the circuit and district courts of the United States for which, so far as dis
closed by the abstractor's certificate, no examination has been made. 

The incumbrances and possible incumbrances hereinbefore alluded to do not 
seriously affect the title sought to be conveyed to the Ohio University by deed 
of Frank P. McVay, and I therefore advise that the same be accepted. 

279. 

Yours very truly, 
TI!IIOTIIY S. HOGAX, 

Attorney General. 

ABSTRACT OF PROPER'I'Y OF STELLA McGRATH MOORE, LOCATED AT 
ATHE'NS, OHIO. 

Counums, OHIO, .June 26, 1911. 

DR. ALsTox ELLis. Presirlent Ohio University, Athens, Ohio. 
DEAn SIR:-I have examined the abstract of title to a certain tract of land 

situated in the village of Athens, Athens· county, Ohio, and bounded and de
scribed as follows, to-wit: 

"That portion of inlot No. 12 beginning 70 feet north of the south
west corner of inlot No. 12 on the west line thereof: thence east parallel 
with the south line of said lot No. 12, 118.8 feet to the east line of Rairl 
inlot; thence north on the east line of said inlot 15.4 feet: thence west 
parallel to the south line of said in lot No. 12, 36 feet and 7 inches; 
thence north parallel with the west line of said inlot No. 12, 19 feet: 
thence west parallel to the south line of said inlot 81 feet to the west 
line of said inlot; thence south 34.4 feet to the place of beginning." 

I find that Stella McGrath Moore has a good and perfect title in and to said 
property subject to the interest therein already owned by the president and 
trustees of the Ohio University. 

Said title is unincumbered excepting by current taxes amounting to $9.00; 
taxes for the year 1911, amount undetermined, and possible municipal and other 
special assessments and pending suits and judgments in the circuit court and 
district courts of the United States for which, so far as disclosed by the ab
stractor's certificate, no examination has been made. 

The incumbrances and possible incumbrances hereinbefore alluded to do 
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not seriously affect the title sought to be conveyed to the Ohio University by 
deed of Stella McGrath Moore, and I therefore advise that the same be ac
cepted. 

507. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

ABSTRACT OF PROPERTY LOCATED A'I' ATHENS, 01-IIO-;-TAXES FOR 
1911 A LIEN. 

Cor,u:~rnus, Onro, December 27, 1911. 

HoP. ALSTON ELUS, Presiclent Ohio University, Athens, Ohio. 
DEAR Sm:-1 have carefully examined title and abstract pr,esented to me to 

one hundred and fifty-two feet off the north end of inlot 457 in the village of 
Athens, Athens county, Ohio. Such examination discloses that the taxes for 
the year 1911 amounting to $60.00 is a lien upon said premises, and that other 
than the above lien title to said property is clear, free and unincumbered, anc'l 
upon the discharge of said lien the president and trustees of Ohio UniYersity 
will, by the deed set forth on page 49 of said abstract, acquire a good and suf
ficient title in fee simple to said premises. 

Very truly yours. 
TrllfOTHY S. HouAx, 

Attorney General. 



,\NNU.\J, REPOR'l' OJ.' TilE .tTTORNEY GENERAL. 975 

(To the Board of Trustees of the State Normal Schools) 

B-317. 
(To the Board of Trustees of State :'1/ormal School, Kent, Ohio) 

EXPENSES OF TREASURER'S Sl:RETY BOND-NO CO:\lPENSATION FOR 
TREASURER OF BOARD. 

As there is provision to tlte e(fr'ct that thr' l1uarrl of trusti'<'S of a .~tate normal 
selwol shall serve u-ithout compensation and as tlu~ trPa~t!rer is to lie clwsr'n 
from among thr' members of the board. that official may not be a/lotced co;;:pf'l!· 
sation for his services. 

The expense of the surl'ty bonrl required of such treasun:r could be alluu;('(/ 
out of funds appropriated (or the _reasonable expenses incun·ea by the board in 
the performance of its official duties. No appropriation for such pm·pose ltas 11er:n 
made, hou;ever. 

CoLlJ~IllLTS, On10. August 8, l!lll. 

Hux. Junx A. :\lcDmn:u., Truster:, State Xonnal School, Kent, Ohio, Ashland, 
Oh·io. 
DK\H SIH:-Under date of July 12th you state: 

"I am writing for information desired by thC> bo::trd of trustees of 
the State Normal School, Kent, Ohio. ·we wish to know if the board has 
authority to pay the insurance fee for an indemnity bond for the treas
urer of the board, out of the funds appropriate.d by the legislature. If 
not, is the treasurer entitled to a fee for handling the funds?" 

The act under which your board of trustees was appointed is found in 101 
Ohio Laws, page 320. Section 4 of said act says: 

"Each board of trustees shall organize immediately after its appoint
ment by the election from its members of a president, a secretary and a 
treasurer. The treasurer, before entering upon the discharge of his 
duties shaU give bond to the state {)f Ohio for the faithful performance 
of his duties, and the proper accounting for all moneys coming into his 
car~. The amount of said bond shall he detE>rmincd by the trustees, but 
shall not be for a less sum than the estimated amount which may come 
into his .control at any one time. * * * They (the trustees) shall 
serve without compensation other than the reasonable and necessary 
expenses while engaged in the discharge of thpir official duties. 
$ * *" 

As the laws of Ohio 1}()rmit the giving of surety company bonds in place of 
personal bonds, and as the members of the board of trnstE>es arc required to 
serve without compensation other than their reasonable and necC>s~ary expenses, 
and as the treasurer of such hoard is required to give bond, I am of the opinion 
that such bond may be considered as a reasonable expense of the treasurer in 
the discharge of his official duties, and that, therefore, it may be paid out of any 
funds appropriated by the legislature to cover the expenses of said board. 

Section 1 of House Bill No. 112 (102 0. L. 57) passed by thf' recent legis
lature, appropriated fifty thousand ($50,000) dollars (or the erection of witaiJle 
buildings on the site selected {o1· the normal Sf'hool to be locat~'rl at K1·nt. i11 
the northeastern part· of Ohio. Section 1 of House Bill No. li17 ( 102 0. L. 391) 
passed by the last legislature, ap!}ropriated fifty thousand ( $50,000) dollars ··For 
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construction at Kent," and section 1 of House Bill No. fi66 (102 0. L. 411), 
passed by the last legislature, appropriated fifty thousand ( $50,000) dollars 
"For construction at Kent." I do not know of any aJl!H'OPriation that was made 
to cover the reasonable and necessary expenses of the trustees. There being 
no appropriation so made, it follows that there is no fund out of which the 
same can be paid. 

In reference to your inqniry as to whether the treasurer is entitled to a fee 
for handling the funds, I desire to say that as the law enjoins upon the trustees 
that they serve without compensation other than their reasonable and ner.es
sary expenses, and as the law further provides that the treasurer shall he chosen 
from among the members of the board, I am of the opinion that the treasure1· 
is not entitled to a fee for handling the funds. 

Very truly yours, 
TBL01'HY s. HOGAX, 

Attorney Geneml. 
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(To the Board of Trustees,
1 

Bowling Green Normal School) 

A326. 

DUTY OF CITY TO CARE FOR SEWERS FRQ;\I NOR:'IIAL SCHOOL BLlLJJING 
UPON CHANGE OF SE~'.\'ERAGE SYSTE:'II-CONTRACT FOR SC"CH PUR· 
POSE VOID-POWID~ OI<' BOARD TO INCUR CLERICAL EXPENSE-EX· 
PENSES OF BOARD IN VISITING ::IIODEL BUILDINGS- SALARY OF 
SUPERINTENDENT OF BUILDINGS AS EXPENSE OF CONSTRUC· 
TION. 

The seu;ers from buildiags u;ltich are to be erectt"d by the board of trustees 
of Bowling Green Sonnal 8c1wol are to b<' connected 1cith the pre.<ent- se.zcerage 
system of the city. Sho1tld the city change the scu;eragc system. it u;ill be ollliged 
to care for all seu;ers drained into the present sysff'm and a contract entered 
into between the city anrl the aforesaid boara tor snch express purpogc would 
be both useless and void for u:ant of power. 

The board is to be allozced all necessary e:rpenses incurred in the exercise 
of their official duties a.nd out of appropriatiuns made to1· this purpose, may l:e 
allowed expenses for necessary clerical help. 

Provisions for an approp1·iation tor this pnrpose, huzccver. are not to be 
found. 

Out of any money so appropriated. the board could incur and be allowecl 
expenses for the purpose of visiting model school buildings, to obtain inf(lnna
tion as an aiel in the adoption of plans tor contemplated buildings. 

The salary of a superintendent of buildings during construction. may be 
allowed out of the appropriation made for "Construction" of said builclings. 

Cor,TniRU>', OHIO, August 18, 1911. 

Hox. D. C. Bnowx. Secretary. Boarcl of TrnstPcs, Bowling Green Normal School, 
Napoleon, Ohio. 

DEAR Sm:-Under date of July 15th you have submitted to me foT opinion 
the following questions: 

"(1) 
board. 

"(2) 
"(3) 

aid it. 

As to the title to the property to he turned over to your 

As to the sewage system in the city of Bowling Green. 
Whether the board of trustees can employ clerical hfllp to 

" ( 4) As to whether or not your board can be allowed expenses 
for trips for purpose of investigating model school buildings." 

(1) In answer to your first question, as above stated, to-wit: In regard 
to the title to the lands which arc to he turned over by the city of Bowling 
Green, being about eighty-two and five-tenths (82.5) acres, I beg to statP. that 
an abstract of title of such lands was submitted to me, and I indicated to the 
abstractor what deeds and other documents I would require in OTder to pass 
the title to the several Jots. As yet I have not heard anything further in re· 
gard thereto. 

(2) In answer to your second question in reference to the sewage sys. 
tern of the city of Bowling Green which you state drains into an open ditch, and 

7-Yol. II-A. G. 
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concerning which you understand there has been some complaint, you havb 
asked me whether a contract can be entered into between your board and the 
city council, should a new sewage system be adopted to take care of the sewage 
from the buildings of the normal school to be established. As I understand 
it, the sewers from the buildings which you are to erect will be connected with 
the present sewage system of the city of Bowling Green. Such being the case, 
I do not see the necessity of any contract between your board and the city in 
reference to the disposal of the sewage of said city as the city would be com
pelled by law to take care of all the sewage that drains into its present sewer 
system upon the establishment of a new system. 

Furthermore, I do not believe that it would be within the power of the 
council of said city to enter into any such contract, and consequently any 
such attempted contract would be null and void and of no force or effect. 

(3) In reference to whether the board of "trustees can employ clerical 
help to aid it, I beg to st.."tte tbat as the members of the board are allowed by 
virtue of the provisions of the act found il). 101 Ohio Laws, 320, their reasonable 
and necessary expenses while engaged in the discharge 'of their official duty, 
I am of opinion that in the discharge of such official duties thfly are fully 
authorized to employ such clerical help as may be necessary in the performance 
of their official duties, said sum to be paid out of any appropriation that may 
have been made to cover the expenses of said board. 

I do not find, however, that the legislature has appropriated any money for 
such purposes. 

( 4) As to whether or not your board can be allowed expenses for trips 
for purpose of investigating model school buildings preparatory to adopting 

• plans for the erection of the buildings under the charge of your board, I beg 
to state that it is my opinion that as the board is directed under said 101 Ohio 
Laws, 320, to erect suitable and substantial buildings on the site selected by the 
commission appointed to select the site, the board, or a committee thereof, 
would be fully authorized as one of the necessary and reasonable expenses in
curred in the discharge of their official duties, to pay for such expenses out of 
any moneys that may be appropriated to meet the expenses of the board. 

Mr. J. E. Collins has submitted to !Ile under date of August 2d two fur
ther questions, to-wit: 

As to whether under the appropriations made by the last legislature of 
$150,000.00, being $50,000 appropriated, 102 Ohio Laws, page 57, "For the erec
tion of suitable buildings on the site selected for the normal school to be 
located at Bowling Green," and $50,000.00 "For construction at Bowling Green" 
by act found in 102 Ohio Laws, 391, and the last $50,000.00 "For construction 
at Bowling Green" by act found in 102 Ohio Laws, page 411, can be used for 
the payment of salary of the president, and 

Secondly, as to the salary of the superintendent of the buildings and grounds, 
who is also to do the local clerical work for the board. 

In regard to the first question above stated I herewith hand you copy of an 
opinion rendered by me to the board of trustees of the Kent Normal School 
which I think will fully answer such question. 

In regard to the second question above stated I am of opinion that the 
salary of the superintendent of buildings and grounds may well be considered 
as a part of the expenses of construction of said buildings, if I understand cor
rectly that the superintendent of buildings is the person who is to superintend 
the actual building while being built, and may come out of the appropriation 
for the construction of such buildings. If I am wrong in this, and the snperin
tendent of buildings and grounds refers to a person who is to superintend the 
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same after the construction of ~uch buildings, I am of opinion that as the board 
of trustees is authorized to do any and all things necessary for the proper main
tenance and continuous operation of said normal school that such superintendent 
may be appointed under such provision, but as there has been no appropriation 
made to meet the expenses of the school when completed, there would be no 
fund out of which said superintendent could be paid. 

Trusting that the above fully covers the various questions you have sub
mitted, I am, 

Yours very truly. 
TIMOTHY 8. HooA;o;, 

Attorney General. 
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(To the Institution for Feeble=Minded) 
A 316. 

PER CAPITA CHARGES TO COUNTIES LIMITED TO ACTUAL COST-DUTY 
TO RECEIVE PUBLIC CHARGES AND PERSONS Cm\e\1I'ITED BY PRO· 
BATE COURT. 

• The Institution for Feeble-JJfincled mau not charge against the respective 
cou1~ties for inmates received there{rmn. a greater sum than the actual per
capita cost of such to the institution even though the county infirmary estimates 
a higher per capita cost. 

The trustees of the instit1ttion may not receive as inmates of the custodial 
departments, persons over thr. age of fifteen whose parents are able, or whose 
estate is sufficient to support them e:rccpt ttpon due com.m.itmPnt from a probate 
judge, after proper proceeclings, ana a certificate from medical witncs~es to the 
effect that such person is feeble·ndndea ana of inottensiv1; habits. 

CoLu:o.mus, OHio, August 7, 1911. 

DR. E. J. E:~IERICK, Superintendent Institttlion for Feeble-Minded Youth. Colum
bus. Ohio. 
DEAR Sm:-I beg to acknowledge receipt of copy of an opinion addressed 

to you by Hon. W. H. Miller, assistant attorney general, on Augnst 31, 1 no, and 
copies of communications addressed to you by Hon. F. M. Sayre, auditor of 
Franklin county. In connection with these papers yon submit for my opinion 
thereon the following questions: 

"1. What is the measure of the authority of the superintendent 
of the Institution for Feeble-Minded Youth to charge against the several 
counties the cost of supporting persons over the age of fifteen years in 
the custodial department of the institution, in cases in which the lJer 
capita cost at the institution is less than that at the county infirmary? 

"2. May the trustees of the institution receive, as inmates of the 
custodial department, persons over the age of fifteen years whose par
ents may be able, or whose estate may be sufficient, to· support them?" 

In connection with the first question it seems that the auditor of Franklin 
county has been advise« by the prosecuting attorney of that county that the 
superintendent of tile institution may not charge against the county a sum 
greater than the aetna! per capita cost to the institution, of persons over fif. 
teen years of age, in the custodial rlepartment thereof; so that, if the per capita 
cost of maintaining inmates at the institution is less than the per capita cost 
of maintaining persons at the infirmary, the latter could not be made the 
measure of the financial officer's draft against ihe county. Through the 
courtesy of the prosecuting attorney I have been furnished with a copy of .the 
opinion of his department to the county auditor. Upon careful consideration 
I am inclined to agree with the prosecuting attorney. While section 1898, Gen
eral Code, appears to authorize the trustees and superintendent in the exercise 
of discretion to charge any sum not exceeding the per capita cost to the county 
for supporting inmates in its county infirmary against such county, yet the 
statute is fairly susceptible of both suggested constructions. There being, then, 
some ambiguity in the section I am of the opinion that the same ought to be 
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resolved in accordance with the manifest intention of the general assembly in 
enacting said section 1898, which is to make the custodial department of the 
institution self-supporting. 

With respect to your second question J beg to state that section 1901 of the 
General Code provides that: 

"The trustees shall recei\·e as inmates of thR custodial department,
feeble-minded children. residents of this state, under the ag-e of fifteen 
years, who are incapable of receiving instruction in the common schools 
of the state, and adults of the same class, over this age, 1clw are pub

lic charges. " * *" 

Section 1902, the meaning of which is not entirely clear, provides: 

"Feeble-minded adults of such inoffensive habits as to make them 
proper subjects for classification and discipline in the institution may 
be admitted, on pursuing the same course of IE>gal commitment as goY
ern admission to the state hospitals for the insane." 

Section 1903 provides in part as follows: 

"* * * the probate judge shall state whether or not surh person 
has an est:lte of sufficient value, or a parent or parents of sufficient 
finanr.ial ability, to defray the ex11ense, in whole or in part, of support-
ing such person in the institution, " *" 

Section 1904 provides in part that: 

"In accepting an application fo,r the artmission of a person, the 
trustees shall fix the amount * * " to be paid for such support, 
* :(: *" 

The italicized portion of section 1901 would seem to be somewh~t incon
sistent with the provisions of sections 1902, 1903 and 1904 as above quoted. 'I'hat 
is to say, by the plain provisions of section 1901 it is made the duly of the 
trustees to receive as inmates of the custodial department, such adults of the 
class named, over the age of fifteen years, who arP. public chargrs: If this sec
t ion stood alone. there would be no doubt that the trustees would have no 
authority to admit as inmates of this department, persons over the a1=e of fif
teen years whose means, or the means of whose parents, were sufficiem to sup
port thPm. On the other hand, however, sections 1902, et seq., seem to authori?.e 
legal commitment to the institution of certain feeble-minded adults whose means 
are sufficient wholly or in part to pay for their support at the institution. These 
seemingly conflicting provisions may be reconciled it seems to me, as fol
lows: 

The trustees are empowered to accept without legal commitment 11ersons 
over the age of fifteen years, incapable of receiving instruction in the common 
schools, who are public charges. For such admission the formalities prescriber! 
in section 1901 are sufficient. On the other ·hand, the trustees must admit into 
the custodial department, feeble-minded adults committed by proc!'edings unrle1 
sections 1903, et seq., General Code, if the trustees are satisfied that they are 
of such inoffensive habits as to make them proper subjects of classification and 
discipline in the institution. But the trustees neither have authority, nor may 
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they be compelled, to admit into the custodial department, persons over the 
age of fifteen years who are not public charges, and who are not sent to the 
institution upon formal commitment. That is to say, the trustees may not re
ceive adu,lts who are not public charges upon mere application papers indorsed 
by the probate judge. Such persons must be received. if at all, only after af
fidavit is filed with the probate judge, witnesses are subpoenaed. a hearing i~ 

had, and a certificate signed by two medical witnesses duly qualifiPd, to the 
effect that the subject of the inquest is feeble-minded and of inoffensive habits. 

I herewith return the papers submitted to me. 

B 392. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

ADOPTION OF METHOD OF COUNTY INFIRMARIES FOR CALCULATION 
OF PElR CAPITA COST OF INMA'f'ES-RULES FOR ADMISSION OF IN
MATES-"PUBLIC CHARGES"-cOMMITMENT BY PROBATE COURT. 

In determining the per cajJita cost of inmates for t"{!e purpose. of certifying 
a charge to the county tro1n 1ohich such inmates come, the superintrmdent of 
the institution tot- fceble-mindea should a(l01Jt the same standards of calcula
tion as those employea in ascertaining such per capita cost, by infirmary (li1·ee
tors in the respective c01mties. 

Feeble-minCLed persons over fifteen years of age. who are not public charges, 
may be aCLmittea to the instit1tt-ion only upon commitment by a. probate judge 
after proper proceedings, toith a certificate of medical witnesses to the effect 
that the person is feeble-minded and of ino(fensil'e habits. 

A. "public charge'' may be admitt-ed upon application. Persons having means 
of support, however, arc not "lntblic charges·• withi.n the meaning of the stat
ute. 

CoLu:c~mus, OHIO, September 25, 1911. 

DR. E. J. E111ERICK, Superintendent Institution for Feeble-Mindea, Columbus. 
Ohio. 
DEAR Sm:-I beg to acknowledge receipt of two letters from you unrler date 

of August 18th, requesting my opinion upon the following questions: 

"1. In ascertaining the per capita cost at the institution for feeble
minded for the purpose of determining the amount chargeable against 
the county for each person over the age of fifteen years in the cus
todial department of the institution from said county, in cases in which 
the per capita cost at the institution is less than that at the county 
infirmary, should the superintendent take into consideration the entire 
cost of maintenance, including the book value, so to speak, of products 
of the farm maintained in connection with the institution, or should 
said per capita cost of maintaining such inmates at the institution bP
determined solely by the amount shown by the report of the board of 
state charities, which said amount is based exclusively upon the 
amount heretofore drawn from the state treasury for the support of 
the institution? 
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"2. :\lay feeble-minded persons over fifteen years of age who are 
not public charges be admitted on application to the institution?'' 
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Your questions involve the application of my opinion of August 7th to 

Answering your first question I beg to advise that in my judgment the per 
capita cost of maintaining inmates at the institution should be ascertained as 
nearly as possible by the same rule as the per capita cost of maintf!ining ver· 
sons in the county infirmary is ascertained. I thin!' that it is true as a gen· 
era! rule that most, if not all of the county infirmaries of the state, are 
situated upon farms which are operated in connection with them. If in a given 
ease the }Jroducts of such infirmary farms are taken into consideration at their 
book value in ascertaining the per capita cost of supporting inmates as re· 
ported to the board of state charities, then, for purposes of comparison, the 
superintendent ought, in determining the amount chargeable against such a 
county, to. take into consideration the same elements. Inasmuch as the amount 
chargeable against each separate county is a distinct problem in itsell, and 
inasmuch as under my former opinion, the superintendent is limited to charg. 
ing the amount of the actual per capita cost of maintaining inmates in the 
institution, it is my judgment that it is incumbent upon the superintendent to 
apply the same rule in .each case to the ascertainment of what constitutes the 
per capita cost of maintaining inmates in the institution as that employed by 
the infirmary directors or the superintendent in ascertaining the per capita 
cost of maintaining persons in the county infirmary. This may of course re· 
suit in establishing different sums as the per capita cost of maintaining in· 
mates in the institution for use in determining the amounts chargeable against 
different counties and seems on its fact to be a violation of uniform rule. In 
reality, however, it is the only way to seeure a uniform method of opera· 
tion. 

Answering your second question I beg lo slate that in my opinion of August 
7th I held that persons of the class to which you refer can only be admitted 
to the institution by commitment by a probate judge after witnesses are sub
poenaed, the hearing is had and a certificate is signed by two medical wit· 
nesses duly qualified, to the effect that the subject of the inquisition is feeble
minded and of inoffensive habits. Persons who arE' public charges may be 
admitted upon simple application, but when a person has an estate sufficient 
to provide for him, or parents able to care for him, he iR not a "public charge" 
within the meaning of the phrase as used in the statute. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the State Hospitals) 

(To the Dayton State Hospital) 
145. 

DUTY OF STATID AUDITOR TO HONOR VOUCHER DRAWN FOR .ME.l\IBER 
SHIP IN HOLSTEIN-FRIESIAN ASSOCIATION -(aEGISTR,\'I'ION OF 
CATTLE OF INSTITUTION. 

1Vhen a vo1tcher, in payment tor a membership in an association entitling 
the member to registration of catt-le belonging to the statr hospital is rlruu:n 
by the superintenclent, ancl approved by the stc10ard ancl board of fn!stees ot 
the hospital, such voucher shoulcl be honorecl by the aztclitor and paicl tor from 
the approp1·iation tor current expenses. 

CoLUMBus. Omo. March 3, 1911. 

A. F. SHEPARD, M. D., Superintendent· Dayton State Hospital. Dayton, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of you:- letter of .January 30th, 

and in apology for the delay which has ensued in answering the same, ·wish to 
state that the pressure of business i;n this department has been such as to pre
vent prompt attention to correspondence during the past few weeks. 

In your letter you state that the auditor of state, on advice of :1 member 
of this dep!lrtment, has refused to pay a voucher for $25.00, drawn by you and 
approved by the steward and board of trustees of the Day~on State Hospital. 
for member.ship in the Holstein-Friesian Association. You request my opin:on 
first, as to whether this bill may properly be paid out of the appropriation for 
current <€xpenses of the Dayton State Hospital, and further as to whether tho 
auditor of state may lawfully refuse to honor a voucher approved by the proper 
officers of a state institution in a matter of this kind. 

Answering your second question first, I beg to state section 243 of the 
General Code provides that: 

"The auditor· of state shall examine each claim presented for pay
ment from the state treasury, and, if he finds it legally due and that 
there is money in the treasury duly appropriated to pay it, he shall 
issue * * * a warrant on the treasurer of state for the amonnt 
found clue * * " He shall draw no warrant on the treasurer of 
state for any claim unless he finds it legal * * *." 

'J'he partial appropriation bill, passed by the last session of the general 
assembly, 101 0. L., 18, contains the following item: 

"DAYTOX STATE HOSPITAL. 

"Current expenses, receipts from clothing, miscellaneous receipts 
and . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $40,000.00" 

Section 3 of the bill, however, provides in part that: 

"No expenses of officers of any benevolent * '" "' institution for 
attending any state, interstate or national association or conferenre 
shall be paid from the appropriations of such benevolent, " * * 
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institution, unless the authority to attend such association or confer· 
ence is granted at a meeting of the bo3.rd of trustees or managers of 
such institution, upon a written resolution. adopted by the board, which 
shall state the purpo~e. time and place of such meeting of snch associa· 
tion or conference, and the reason the attendance at the same is deempf! 
necessary and advisable, and said resolution, if adopted, shall then be 
submitted to the governor for his written approval, and, if he does not 
approve the same, the expenses for attending such association or eon
ference shall not be paid from the appropriations of such benevolent 
* " " institution, " " * such institutions ':' * ¢ shall be sub
ject to- inspection by the auditor of statE'; and it shall be the duty of 
the auditor of state to sE>e that these proyisions are complied with, 
:) $ *" 
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It is clear from the above quoted provisions of section 3 that the authority 
generally iillposed upon the auditor of state by section 243, General Code, above 
quoted, is amplified and made specifically applicable to the Dayton StatE
Hospital, by the provisions of the appropriation law. 

With rE>spect to your llrst question, I bog to state that I am informed that 
when the matter was first presented to this office, the voucher, payment of which 
was refused, seemed, on its face, to indicate that the association mentioned 
therein was an association sueh as those enumerated in section 3 of the act 
above quoted and, the voucher not being accompanied by a certificatE' of the 
approval of the governor, it was thought best to refnse payment of the same. 
Your letter, however, while not on its face disclosing the exact naturE> of the 
assoc:ation, has lead me to cause inquiry to be marie RS a result of which I am 
s:1tisfietl that membership in the Holstein-Friesian Association is not governed 
by the provisions of section 3 of the appropriation law above quoted. Jt seems 
that. while the institution is styled an association; the object of the expenditure 
is really to cbtain registration for a herd of cattle owned by the institution, 
and membership in the association does not imply any obligation to attend con· 
ferences. The reglstration of the cattle owned by the institution is a matter of 
policy, rather than of law, and is not prohibited hy any proyision of the a;Jpro
priation law above cited. 

I am, therefore. of the opinion, upon fu]] consideration of the question, 
and upon the information that I have secured, that the auditor of st:ltP may 
lawfully honor the voueher submitted to him by you, and ai10Ye ;eferr·~d to 

and described. 
I am transmitting a copy of this letter to the auditor of state for his 

guidance. 
Very truly yours, 

TnwTHY S. HoGA:I", 

Attorney General. 
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(To the Columbus State Hospital) 
189. 

CONTRACT FOR COAL AT SLIDING PRICE-LIABILITY OF STATE HOS
PITAL FOR ADVANCED PRICE. 

·where a coal company enters into a contract with a state hospital which 
contract stipulates (01· a sliding scale price based- upon the t·ise and dr.cline of 
market price, and- tlte company after a rise in coal, neglects to place the ad
vancca price upon bills rendered and later sends bill for the difference between 
the bill presented and the advancer! price; held that the Pquity zras 1dtit the 
company and that the hospital should aliow the rlitference. 

CoLDIBl.:S. Orrro, l\iarch 22, l!lll. 

Hox. W. P. MILLEn, Financial Officer, Columbus State Hospital, Columbus, Ohio. 
DEAn Sllc-Y0\1 have submitted to me the contract entered into by you on 

behalf of the Columbus State Hospital on February 1, UllO, with the Columbu;; 
& Hocking Cual & Iron Company, together with a lett<>r addressed to l\lr. A. 
L. Thurman, receiver of said the Columbus & Hocldng Coal & Iron Company by 
the general manager of said company. containing what I assume to he a co·;·
rect statement of facts as follows: 

"We entered into a contract with the Columlms State Hospital, a 
copy of. which is attached hereto, on February 1, 1910, to furnish them 
with their requirements of coal for the ensuing year. on a basis of 
$1.75 per ton f. o. h. cars, Columbus, Ohio, for steam lump coal. 

"In this contract appears the following clause: 'All the priceo: 
named in this contract are based on the present pick mining rate on 
lump coal of ninety cents per ton, shall advance, or decline, as said 
mining rate may advance or decline during the life of this contract.' 

"On April 1, 1910, a contract was entered into between the United 
Mine Workers and the coal operators of Ohio, wherein the price of pick 
mined coal advanced from ninety cents per ton to ninety-five cents per 
ton, and of course this being true, we were, and are entitled to an in
crease on all coal sold under the contract after April 1, 1910, of five 
cents per ton. 

"It appears that our accounting department did not exercise our 
right to bill at the advanced price of $1.8(1 per ton f. o. b. cars, Colum
bus, Ohio, until February 1, 1911, when inYoice covering the advance 
was rendered for all coal shipped from April 1, 1910, up to and including 
January 31, 1911, as follows: 

"12,891.25 tons at $0.05 per ton, equals $644.56. On February 28, 
1911, invoice was rendered for shipments during the month of Feb
ruary, 1911, as follows: 

"914.70 tons, at $1.80 per ton, $1,646.46. The latter invoice being 
billed at the advanced price.'' 

Without expressing any opinion as to the right or advisability of your en
tering into any contract calling for a sliding scale of prices, and assuming it 
it to be a fact that the price of pick mining was advanced on April 1, 1910, 
froUJ 90 cents to 95 cent'S, as stated, and further assuming that all other condi
tions have been met by said Columbus & Hocking Coal & Iron Company, and 
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that the amount of coal furnished is correctly stated, it is mr opinion that the 
equity of the case is with the said the Columbus & Hocking Coal & Iron Com
pany. The mere fact that said company did not bill the coal to you at the 
advanced price at the time the price of pick mining was advanced would not 
relieve your institution from the obligation to pay such advanced pricE> under 
the contract. 

I would, therefore, advise that the difference in price between $1.75 and 
$1.80 on the coal shipped during the life of the contract, after the increased 
price for pick mining went into effect. should be paid. 

c 222. 

Yours very truly, 
TUloTHY 8. HOGAN, 

Attorney General. 

RECORDS OF S'I'ATE HOSPITAL OPEN TO PUBLIC INSPECTION-NO DUTY 
TO SUPPLY COPIES. 

lfPconls of state hospital are public anrL may be inspected b11 one 1w1·ing a 
pecuniary interPst therein m· desiring to promote justice thereby_ 

A person is not entitlctl to a copJJ but may I! imself make r''JPiPs of such 
1·econls. 

CoLu~racs. Omo, April 17, 1911. 

DR. C. F. GILLIUI, Superint-endent Colurnbns State Hospital, Columbus. Ohio. 
DEAR Sm:-1 am informed by Ron. H . .J. Booth, attorney at law of this 

city, who represents the defendant in two cases which were brought against one 
of his clients because of injuries received by one John Kelly, who was a patient 
in your institution, that you desire my opinion as to your right to allow him 
to inspect the records in our office, as such superintendent, which relate to said 
John Kelly and also as to your right to permit him to make copies of them. 

In my view of tbe law, the papers relating to patients in your institution 
are public records, because of the fact that the state hospital is a public institu
tion, maintained at public expense. Such records, being public record!'>, are 
open for inspection to any one who shows that he has a pecuniary interest in 
such records, especially when it appears that it will be in furtherance of jus
tice to permit such inspection. The right of inspection includes the rigbt to 
make copies of such records. I do not think, however, that it is your rtuty to 
make certified copies of such records, as there is no provision of law that I 
can find which authorizes you so to do. 

Yours very truly, 
TIMOTHY 8. HOGAN, 

Attorney General. 
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(To the Ohio State Sanatorium) 
82. 

POWER OF INSTITUTION TO EMPLOY PATIENTS AND EX-PATIENTS
ALLOWANCE FOR BOARD, LAUNDRY, ETC. 

Patients at the sanatorium may be cmplo11ed at indoor work as their condi
tion permits and be allowed tor bom·d, room and launclry as compensation there
for. 

Ex-patients ma11 be employed so long as they are p1·oper1y distributeiJ. among 
the counties in accorclauce with section 1823, General Code. 

January 30, 1911. 

DR. C. B. CoNWELL, Superintenclent Ohio State ·sanatorium. Jft. Vernon, Ohio. 
DEAR S1n:-I beg to acknowledge receipt of your letter of January 11th, in 

which you request my opinion as to whether you may lawfully employ a patient 
of your institution, whose condition is such as to permit such employment, as 
a stenographer and allow for compensation hoard, room and laundry only, and 
as to whether you may employ ex-patients at any time after their discharge in 
such capacity as their capabilities may admit, compensating them at the regular 
rate allowed for such services as fixed by the board of trustees under authority 
of law. 

vVith respect to yotfr first question while sections 2069 of the General Code 
authorizes the superintendent, with the approval of the trustees. "to provide 
suitable outdoor employment for patients and allow such compensation for 
work done as they deem proper, not to exceed $5.00 per week in any case, to be 
deducted from the weekly charge for residence at the sanatorium," this provi
sion does not of itself prohibit the employment of a patient at indoor work 
when his condition in the judgment of the superintendent and trustees permit 
such work to be done by such patient to the extent to which it is allotted to 
him. The power to allow board, room and laundry in payment of such services 
is sufficiently conferred in my opinion by the general clause under section 2066. 
Upon the non;lination of the superintendent the trustees may appoint employes 
for the proper conduct of the sanatorium and fix the eompensation of each not 
exceeding the maximum prescribed by law. 

In respect to the second question I beg to state that employes may be se
lected from ex-patients without violating any provision of law so long as they 
are properly distributed among the counties of the state as required by ser.tion 
1823 of the General Code. 

Very truly yours, 
TD10THY s. HOGAN. 

A.ttornev General. 
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E 394. 

COUNTY Co::.\1:\IISSIONERS-EXPENSE OF T"L'BERCCLAR PATIENTS. 

Tlze county commissioners have been granted no statutory authority to pro· 
vide for expenses of tubercular patients from their county at the Ohio State 
Sanatorium. 

CoLL"~IIll"S. Ouw, September 26, l!lll. 

Hox. C. B. CoxwELL, 8uperintendl'nt Ohio State Sanatorium. Jft. VP1·non. Ohio. 
DEAR Sll!:-I beg to acknowledge receipt of your request for an opinion 

upon the following question: 

"Will you please name the reference and quote the authority which 
grants the county commissioners privi113ge to provide for the cost at the 
state sanatorium of tubercular patients from their respective coun· 
ties?" 

After an exhaustive search of the statutes relating to the powers and duties 
of county commissioners with respect to tuberculosis hospitals I am unable to 
find any authority which grants the county commissioners the power to pro· 
vide for the expenses of tubercular patients from their n~spective counties at 
the Ohio State Sanatorium. 

Very truly yours, 
TniOTHY S. HOGAN, 

Attorney General. 



990 BOYS' INDUSTRIAL SCHOOL 

(To the Boys' Industrial School) 
F 222. 

WITNESS FEES FOR IN~IATES-FEES FOR GUARDS CONDUCTING IN
MATES 'I'O TRIAL-CIVIL AND CRIMINAL CASES-QUTSIDE COUN
TIES. 

An officer ot the Boys' Industrial School who is ordered to conduct an in
mate to appear as a witness in a civil case in the county in which said instit·u
tiun is located, cannot receive any tees tor such serriccs tor the reason that 
there are no statutory provisions tor the same. 'l'hc contrm·y is t1·ue, however, 
with regard t·o such services in criminal cases. 

The inmate may receive o1·dinary witness fees tor testifying in such cases. 
When the case is tried Otttside of the county of the institution, however, the 
testimony ot inmates must be taken by deposition. 

April 14, 1911. 

MAJOR F. C. G:ERLACH, Superintendent Boys' Industrifl;l School, Lancaster, Ohio. 
DEAR Sm:-I herewith acknowledge receipt of your communication which 

was received some time ago, and wish to explain that the delay in answering 
your inquiry has been due to the large volume of inquiries which this depart
ment has received for consideration, and although I have made an effort to 
do so, I have not been able as yet to get caught up with the work in this de
partment. 

In your communication you submit the following inquiry for our consid
eration: 

"Please advise what fees are due an officer and inmate of this insti
tution when they are ordered to appear in a civil court, the inmate ap
pearing as a witness, the officer accompanying him, necessitating travel 
and other expenses." 

While your inquiry is in respect to fees due an officer and inmate of your 
institution when they are ordered to appear in a civil court, I am, nevertheless, 
going to cite the statutes which bear upon the question of fees for the officer 
and inmate of the penitentiary, workhouse or prison when such inmate is re
quired to ·testify in criminal matters. 

Section 13665 of the General Code provides as follows: 

"When it is necessary to procure the testimony of a person impris
oned in the penitentiary, a workhouse or prison, on the trial of an issue 
upon an indictment, or upon a hearing before a grand jury, the court 
of a judge in vacation may order a subpoena to be issued, directed to 
the warden of such penitentiary or superintendent or keeper of such 
workhouse or prison, commanding him to bring the person named there
in before the court." 

Section 13666 of the General Code provides: 

"The warden, superintendent or keeper, upon receiVIng such sub
poena, shall take such witness, or cause him to be taken before such 
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court, at the time and place named in such subpoena, and hold him 
until he is discharged by the court. When so discharged, he shall be re
turned, in the custody of such officer, to the place of imprisonment from 
which he was taken and the officer may command such assistance as he 
deems proper for the transportation of such witness." 

Section 13667 of the General Code provides: 

"\Vhen such witness is in attendance upon a court, he may he 
placed in the jail of the county. The expenses of the officer in tran.-
porting him to and from such court, including compensat:on for the 
guard or attendant of such prisoner not exceeding the per diem salary 
of such guard for the time he is kept from the penitentiary, sha]] be al
lowed by the court and taxed and paid as other costs against thP 
state." 

9!:11 

The above sections were originally enacted in 187a and appear in 70 0. L., 
78, and said sections were amended in 1898, 93 0. L., 224, so as to cause spction 
13667 of the General Code (section 7292 Bates' RevisPd Statutes) to read as it 
at present stands on the statute books. 

Prior to the date of the last mentioned amendment, to-wit: on ;\larch 2::i, 
188!1, this department rendered the follGwing opinion: 

"CoLTDIBCS, Ou10, i\1arch 25, 1885. 
"B .. J. ;\lcKr:-;:-;w;-, EHQ .. Ollie{ Gle~·k of Auditor of Rtate. 

"D~;AH S11c-In reply to your favor of the 24th inst.. I have to 
say: 

"1. In my opinion, a convict in the penitentiary who is bronght 
before a court to testify in a criminal ease, in pursuance of sections 
7290 and 7291, Revised Statutes, is not entitled to any fees or mileage, 
for the reason that the special statutes upon this subject make no pro
vision for such allowance. 

"2. Neither is the officer who transports such prisoner from the 
penitentiary to the court, entitled to receive any per diem or other POm
pensation for his services in that behalf. Section 7292 provideR merely 

• that the expenses of the officer iu transporting the prisoner to and from 
the court shall be allowed by the court and taxed and paid as oth('r 
costs against the state." 

I concur in that opinion in respect to said section as it read prio1· t0 the 
last amendment thereof. It seemed to be thP. intent of the legislature to cure 
the defect existing in the original enactment. so as to provide. in addition to 
the expenses of the officer in transporting snell inmate to and from conrt, for 
compensation for such guard or attendant, hut not to exeoed the per diem ;;alary 
of such guard for the time he is l{ept from the penitentiary. worl{house or 
prison. 

The above sections a])lJly only in criminal matters, and prior to the- last 
amendment of said sections the officer was not legally entitled to receivP. any 
fees or mileage for his service in taking a f'OnYict before a court to testify in 
criminal matters. 

Turning to the sections which apply in civil matters, S('ction 1 Hi17, General 
Code. provides as follows: 

"By order of a court of record, a person confined in prison in this 
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state, may be required to be produced for oral examination as a witness 
in any case or matter in the county where he is imprisoned; but in all 
other cases his examination must be by deposition." 

\Vhere an inmate of a prison or benevolent institution is ordered to appear 
in court in a civil matter under charge of an officer, and there is no st01tutory 
provision for the payment of any fees to the officer, by analogy of reawning, 
if such officer was not entitled to fees in a criminal matter prior to the last 
amendment of said section 13667 of the General Code as cited above, and there 
being likewise no statutory provisions for fees of such officer in reS]Jeet to tak
ing sueh inmate before a civil court, it is'my conclusion that an officer of your 
institution is not entitled to fees where such inmate appears in a civil court 
under charge of the proper officer. 

As to the other· branch of your inquiry, to-wit: \Vhat fees are due an in
mate of your institution when ordered to appear in a civil court, I am of the 
opinion that by virtue of section 11517, cited above, such inmate cannot be 
taken into a court outside of the county where he is imprisoned, but that in 
such event his examination must be by deposition as therein provided. 

Section 3012 of the General Code provides: 

"Each witness in civil causes shall receive the following fees: For 
each day's allowance at a court of record, to be paid on demand by 
the party at whose instance he is summoned, and taxerl in the bill of 
costs, one dollar, and five cents for each mile from his place of resi
dence to the place of holding such court, and return:" 

I therefore take it and am of the opinion that said section clearly means 
that whenever such inmate does appear in any civil cause in the county wherein 
he is confined he shall receive therefor the fees as provided in said section 
which clearly says: 

"Each witness in civil causes shall receive the following fees. 
etc.," 

I trust that this answers your inquiry. 
Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 
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(To the Ohio State Reformatory) 

75. 

REPORTS TO GOVERNOR BY OHIO STATE REFOR.'IIATORY-REPEALS B'Y 
1:\IPLICATIO:X-REPORTS AS CORRECTIOXAL INSTITUTIOX. 

Section 1871, Genaal Code, provicles for reports to the govr:ruor /Jy cor-
1'ectional institutions and sillCI' its al!ll'ndment in 1908 includes reports from thP. 
Ohio State Reformatory. Section 2148, General Code, expressly requires a report 
to the gr,t·emor from the Ohio State Reformatory. 

Repeals by implication are not fat•ored aud as the rP.ports rel]ttired by these 
statutes arc not identical, the institution lcill be obliged to comply with the 
provisions of both statutes. 

CoLt::III:es, Onw, January 26, 1911. 

:\1r. C. H. HcsTox, secretary, Boarcl of Managers, Ohio State Refonnatory. Jfans
{ield, Ohio. 
DEAn SIR:-Your letter of December 19th, addressed to this department wa~ 

mislaid for a time. I regret that this misfortune has occasioned some delay 
in replying thereto. 

You request my opinion as to whethCT the board of managers of the Ohio 
State Reformatory shall malie biennial reports to the governor, as for a cor
rectional institution under section 1871, or make annual r_eports to the gov
ernor as for a "penal institution" under section 2148, General Code. 

Section 1871, General Code, provides, in part, as follows: 

"After the close of the fiscal year next preceding the regular ses
sion of the general assembly, the board of trustees or managers of each 
benevolent and correctional institution shall make a report to the gov-
ernor. .. *" 

Section 2148 of the General Code is in the chapter relating to the Ohio 
State Reformatory; it provides that 

"The board (of managers of the Ohio State Reformatory) shall make 
to the governor an annual report of its transactions ¢: ., 

It would seem that it is not intended that the mana~ers of any one institution 
shalJ make both of these classes of reports. Inasmuch as section 2148, aboYe 
quoted, in turn, applies to the board of managers of the Ohio St~te Reformatory, 
the question would seem to be easily answered. You point out, however, that 
it has been the understanding of the board of managers of the reformatory 
that that insLitution should not properly be classed as a "penal institution" 
but that its object, being reformatory, it is rather to be considered a correc
ticnal institution within the meaning of section 1871 quoted. 

While this view of the character and scope of the institution known as the 
Ohio State Reformatory is undoubtedly rorrect as evidenced by a consideration 
of section 21:~6, General Code, which provides that 

"The discipline to be observed in the institution shall be reformatory 

-Yol. Ir-A. G. 
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and the board of managers shall employ such means for reformation 
or improvement as may be expedient." 

yet, for the purpose at hand, this fact is not conclusive. 
Section 1871, General Code, was originally section 645, Revised Statutes. 

This section was amended as pointed out by you by the act of l\lay 9, H•08, 99 
0. L., 324. Such amendment contains some evidence of a legislative intent to 
enlarge the scope of the section and to make it applieable to iustitntions to 
which it was formerly inapplicable. Originally, section 645, Revised Statutes, 
was included in the chapter relating to trustees of benevolent institutions; the 
first section of that chapter was section 634, Revised Statutes, which provided 
that: 

"Both the control and management of the state benevolent institu
tions, including the Boys·' Industrial School and the Girls' Industrial 
Home, are under a board of five trustees for each institution, etc. 
* * *" 

Original section 645 referred then to the boards of trustees of the benevolent 
institutions of the state. and of two institutions which might properly be deemed 
correctional. However, all the institution·s, to. which t~e ·original section; 643 
related, were managed by boards of trustees, not by boards of managers. The 
amendment of 1908 then in addition to providing for biennial instead of an
nual reports, further amended original section 645 ·by inserting the words 
"board of managers." As you point out this phrase in connection with the 
phrase "correctional institution," it could designate no institution in the state 
excepting the Ohio State Reformatory. It was therefore proper for the board 
of managers of the reformatory to make biennial reports required by the pres
ent secti.on 1871 of the General Code from and after its amendment in 1908. 

It does not, by any means, follow, however, from the foregoing that the 
board of managers of the Ohio State Reformatory are no longer required to 
make an annual report nuder present section 2148, General Code. This ·section 
was .a,riginally section 2 of the act of April 24, 1891, entitled "An act to change 
the name of the intermediate penitentiary to that of the Ohio State Reformatory, 
and to organize anu govern the same." Such section 2 provided in part that: 

"The managers shall * * * make an annual report thereof (re
ferring to the financial transactions of the institution) to the governor 
on o.r before the 15th day of November of each year; and in said an
nual report the board shall give a classification of all ·the prisone,rs, 
show their ages, term of sentence, offense committed, etc. * * *" 

This section has never been repealed unless it was repealed by implication 
by the above cited amendment of section 645, Revised Statutes. In my opinion, 
such a repeal by implication was not effected. It is well settled that repeals by 
implication are not favored and will not be unheld unless a later act is so ir· 
reconcilably inconsistent with an earlier one that both cannot stand. This is 
not the case with respect to the two acts now under consideration. As you sug
gest, it is not at all clear that the two reports are the same and the assump
tion herein above made. that it would not seem reasonable that one institution 
should be required to make both reports must be abandoned in face of the ex· 
pli~it provisions of the two statutes. Without burdening this opinion with a 
full quotation of the lengthy section 1871, suffice it to say that it contemplates 
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a full and detailed repo1·t of the fiscal transactions of the board required to 
make it, and to that extent it is similar to the report required to he madt> 
under present section 2148 of the General Code. 

Section 2148, however, requires in addition to surh items: 

"A classification of all prisoners, their acts, terms of sentenres, 
offenses committed, causes of crime, habits, education, industrial train
ing and pursuits and such other information and recommendation.> as 
the board deems proper for the information of the governor and the 
general assembly." 

It is apparent, therefore, that the two reports are far from being the 
same. 

· In view of the fact that the General Code, as adopted by the general as
sembly, applit:s the term "correctional institutions'' only to the Boys' Indus
trial School and the Girls' Industrial Home, only there is some foundation for 
holding that the board of managers of the Ohio State Reformatory are not with
in the contemplation of sertion 1871 above. Be that as it may, howevrr, it is 
clear that such boards of managers must comply witb sertions 2148 above quoted. 
It is. therefore, my opinion, that in order to comply with what seems to have 
been the intent of section 1871 in its· original form, the board of managC:rs of 
the Ohio State Reformatory should make such biennial reports as are therein 
provided for; and that they must make an annual report to the governor as 
provided in section 2148. 

Very truly yours, 
TnroTrrY S. HOGAN, 

Attorney General. 
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(To the Commissions) 

280. 
(To the Columbus Centennial Commission) 

APPROPRIATION ACT- LEGISLATIVE INTENT TO RECOGNIZE EXIST· 
ENCE AND AUTHORITY OF CONIMISSON. 

The ac~ appropriating the sum of $25,000 for the ··colnmlms Centennial Com· 
mission'" expresses the legislative intent to recognize the legal ea:istence of that 
committee ana its authority to dratc lran·ants to be issurrl by the auditor on the 
state treas1trer. 

CoLG~lllUS, Onw, June 27, 1911. 

MR. L. M. BonA, Secretm·y ColumllUS Centennial Commission. Southe1·n '/'heater. 
Columbus, Ohio. 
DEAR Sm:-You have submitted to me for my opinion the following ques· 

tion: 
"Is the Columbus centennial commission, appointed in pursuance 

to a joint resolution of the general assembly passed March 9, 1909, a 
legal commission now in existenc~. and as such authorized to spend the 
amount of $25,000.00 appropriated by the seventy-ninth general as
sembly (Senate Bill No. 107) for the purpose of carrying on said cele
bration referred to in the said act?" 

and in reply to your inquiry I desire to say that in order to answer the question 
submitted by you it is necessary to tal{e the joint resolution and the act ap
propriating the said amount of $25,000 in conjunction and construe them to
gether. 

The joint resolution conferring the power to appoint your commission spe
cifically set forth therein the rluties of the commission, viz: To investigate the 
question of a befitting celebration for this occasion and report its findings to 
the governor who, in turn, would presenb them to the next regular meeting of 
the general assembly with such recommendations a.'l in his opinion seemed best. 

The act of the seventy-ninth general assembly appropriating the sum of 
$25,000.00 (Senate Bill No. 107) provided in section 1 that, out of money in the 
treasury, not otherwise appropriated, the sum of $25,000.00 for the use of "'l'he 
Columbus Centennial Oo1nm.ission,'" appointed under the joint resolut~on adopted 
March 9, 1909, in preparing and carrying out plans foT the celebration, in the 
year 1912, in the city of Columbus, of the one hundredth anniversary of the 
permanent location of the seat of government of the state. And section 2 pro
vided that "said sum hereby appropriated shall be paid out of the treasury 
upon the warrant of the auditor of state, on the treasurer, on proper vouchers 
signed by the president and secretary of the Columbus centennial commission, 
which vouchers shall contain itemized statements of accounts, proper.ly veri
fied." 

The legislature, by the enactment of the law above referred to, rerognir.es 
your commission as a legal existing centennial commission, and the jo:nt reso
lution authorizing the appointment of your board did not contain any clause 
specifying the life of your commission, but only the duties thereof. and in view 
of the said fact, and of the rule that in order to give proper construction to any 
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resolution or act of the general assembly-it is the int,·ntion of thr legislature 
that is to b£ tal\en into consideration-! am of the legal opinion that your 
commission is a legally appointed body and that the appropriation wa..« legally 
made. and the act itself so specific and clear as to the inte>nt of the legislature 
to provide said sum to be used hy your commission for the purposes specified, 
that there can be no doubt of your legal existfmce as a commission and authority, 
through your president and secretary, to demand that warrants be i~sued by 
the auditor of state on the state treasurer as in said act specified. 

Very truly yours, 
TD10THY S. HOGAX, 

.A.ttorne'V General. 
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B 356 .. 
(To the Ohio River Sanitary Commission) 

ACTUAL EXPENSES OF SECRETARY-FAILURE TO MAKE APPROPRIA
TION. 

The resolution prot:iding tor the Ohio river sanitary commission provides 
that actual and necessary expenses shall be paid. 

As there has been no appropriation made, however. the commission may not 
allow the secretary his expenses except in anticipation of a future appropria
tion by the legislature tor the purpose. 

CoLu;~Inus, Omo, September 12, l!l11. 

Hox. EDWAHD E. ConN, President Ohio Rive1· Sanitary Commission, Ironton, Ohio. 
DEAH S1n:-I beg to acknowledge receipt of your letter of September 2d in 

which you ask whether the Ohio river sanitary commission may appoint a sec
retary who is not one of the members of the commission and pay his expenses
not his compensation--out of the funds available for the use of the board. 

The Ohio river sanitary commission was created by joint resolution, 99 0. 
L., 637. This resolution provides that the "actual and necessary expenses" of 
the persons constituting the commission shall be paid. It is binding upon the 
conscience of the legislature only as no appropriation is contained in the joint 
resolution, nor could an appropriation be made in this manner. 'f'he authority, 
if any, of the Ohio river sanitary commission to expend money would be found 
in an act of tlie general assembly appropriating money for the use of the com
mission. I do not find that any money has been appropriated for this purpose. 
It seems to me that as a strict matter of law the commi·ssion has no right to 
spend any money at all, or rather to bind the ~tate by any expenditure it may 
make. It would be proper, however, for the commission to anticipate favorable 
action by the legislature and for the members and secretary of the commission 
personally to incur any expense which they might see fit to incur in connection 
with their work, subject, so to speak, to the approval of the general assembly. 

If I have overlooked an appropriation act I should. be glad to have my at
tention called to it. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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429. 
(To the Perry's Victory Centennial Commission) 

APROPRIATIO;'I;S POH "SITE" AND FOR "EXPENSES" A";'I;D THEIR AP
PLICATIO-:-:-ASSISTANCE TO INTERSTA'IE BOARD. 

'l'he legislature made a specific appropriation of $5,000 for the purchase of 
a site tor the Perry centennial celebration and another appropl'iatiun of $25,000 
tor the "e.rpenses" of the commission. 'l'he actual e.rpl'nse of r:unrll',nlwtion lli"U· 

ceedinqs anrl general c'Jsts in prac1tring the site teas $15,227, zchich throug/4 
donations tro1'n the board of trade u·as reduced to $6,402. Held: 

First-'l'hat the term "expenses" zws broad enough to pc,-m it c,f payi,tg from 
the appropriation tor that tJUrpose, the excess costs of procuring the site over 
and above the amount specifically appropriated tor the purpose of pru!:uring a 
site. 

8cconcl-'l'he commission could not draw, tor the Pxpense of pror·uring a site. 
t,-um the appropriation tor "expenses·· hou;ever, until the full amount of the al'· 
propriation tor the "site·· has been exhausted. 

Third-The commission may not from tltf' appropriation for "f'xpenses'" con
tribute to the funds in the hanrls of the treasurer of the interstate board tor the 
reason that such action would effect a di!.•ersion from the purposes of the ap
propriation. 

CoLniz:cs, Onw, October 18, 1911. 

Ho:>. \Vz.;n:-;n;n P Ht.:~Tl:>GTOX. Sf'crPtary Perry's 1'ictory Centennial Commissiofl 
331 Federal Building, Cleveland, Ohio. 

DEAR Sw:-I have your letter of September 18, 1911, rcqnest:ng my opinion 
upon the following propositions: 

"Proposition No. 1 .. The awards and costs in our eon~emnation lliO· 

c€edings at Port Clinton aggregated $15,227. The commisRioners had 
agreed to pay for the property beforE> the suit was brought the sum of 
$8,825. At our late meeting. the board of trade of Put-in-Bay generously 
tendered the cash representing the difference between the awards and 
the amount which we had offered, this difference bein:s $f\,40!!, which is 
ready to be paid over. 

"The commissioners wish to pay their share of $8,825 from our various 
appropriations as follows: From the appropriation of $5,1JOIJ by the 
seventy-ninth general assembly exclusively for a Rite, $4,500. From th€' 
appropriation of the seventy-ninth general assembly of $25,000, in the 
general appropriation hill, the sum of $4,325, under your ruling as given 
in the Hayes matter that this appropriation is for the general expenses 
of the centennial celebration and memorial. ·we wish to draw only $4,-
500 from the site fund of $5,000 at the present time, because we ass11me 
that by leaving a balanee in this fund our power to condemn property 
will continue under the act. 

"Proposition No. 2. At our recent annual meeting, at the sugg-rcs
tion of the finance committee, the commissioners representing Ohio, 
Pennsylvania and Wisconsin voted to withdraw $5,000 each from their 
~everal appropriations and place the total of $15,000 under bond in the 
hands of our treasurer general, Hon. A. E. Sisson, who is the auditor 
general of Pennsylvania, as a general expense fund. This measure is 
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adopted in order that the general expenses may be equally divided !Je
tween the states having already made appropr-iations, so that the state 
of Ohio will no longer continne to advance all of the funds fo; promo
tion and current expenses. Other states will join in maldng up the same 
general fund as their appropriations are made, and such part of the fund 
of $250,000 already appropriated by congress, as may be necessary, will 
be added when the certificate of its availability is made to the secre
tary of the treasury of the United States by the United States commis
sioners. 

"We therefore wish to make three vouchers at the present time as 
follows: 

"First: A voucher of $4,500 from the site fund of $5,000, appro· 
priated by the seventy-ninth general assembly, payable to Lawrence C. 
Rupp, probate judge M Ottawa county. Ohio. 

"Second: A voucher of $4,325, from the appropriation of $25,')00 
by the same genera,! assembly, under the terms of the item 'To be dis
bursed by the Ohio· Commissioners of the Perry's Victory Centennial,' 
payable to Lawrence C. Rupp, probate judge of Ottawa county, Ohio. 

"Third: A voucher of $5,000 from the appropriation of $25,000, 
last named, payable to, or to be endorsed over -to, A. E. Sisson, treasurer 
general of the interstate board of the Perry's victory centennial com
missioners. 

"I hope you will advise me at your earliest convenience whether 
these funds may be drawn upon as aforesaid and that you will notify 
the auditor of state of your decision at the same time." 

Senate Bill No. 77, passed May 2, 1911, 102 Ohio Laws, 103, is entitled "An 
act to provide for the purchase of a site for the Perry's victory centennial cele
bration at Put-in-Bay, Ohio." 

Section 1 of this act provides as follows: 

"That there be and is hereby appropriated out of any moneys in 
the state treasury, to the credit of the general revenue fund, not other
wise appropriated, the sum of five thousand ($5,000) dollars, for the 
purchase of a site for the Perry's victory c<?ntennial celej:Jration, to be 
held at Put-in-Bay, Ohio, in the year 1913, to be disbursed by the Ohio 
commission of the Perry's victory cente'nnial." 

House Bill No. 566, being the act to make general appropriations, passed 
May 31, 1911, 102 Ohio Laws, 373, at page 391, makes the following appropria
tion for the Perry's victory centennial commission of Ohio: 

"Expenses Perry memorial and centennial celebration at Put-in
Bay, to be disbursed by Perry's victory centennial commission of 
Ohio ..................................................... $25,000.00." 

The answers to all of your questions depend upon the construction to be 
given the acts making the above appropriations. I note in proposition one that 
while the legislature appropriated only five thousand ($5,000) dollars to be 
used in purchasing a site for the Perry's victory centennial celebration, the 
amount necessary to be expended to obtain the site selected by your commis
sion, including the costs of condemnation. amounts to $15,227. 
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The first question that arises is whether the specific aPI>ropriation fo,· the 
purclmse of the site being insufficient, the additional amonnt, or any part of 
the same, required to purchase said site, can be paid out of the general appro
priation of $23,000.00. 

In maldng this second appropriation the legislature limited it to "Ex· 
penses Perry memorial and centennial celebration at Put-in-Bay." 

Section 2 of this act provides: 

"That the moneys appropriated in the preceding section shall ue 
available to pay liabilities incurred on and aft~r February 1(), 1911. hut 
shall not in any way be expended to pay liabilities or deficiencies exist
ing prior to February 16, 1911, nor shall they be used or paid out for 
purposes other than those for which said sums are specifically appro· 
priated, as aforesaid." 

The specific appropriation in this act being for expenses it br>come;; neceti· 
sary to tlecide whether the amount necessary to be expender! over and above the 
five thousand ($5,000) dollars appropriated by Senate Bill No. 77 can be rla~sed 
as an expense of "the Perry memorial and centennial celebration at Put-in
Bay." 

"The word 'expense' may be defined as the disbursement of 
money." 

Words and Phrase·s, vol 3, p. 2590. 

"The word 'expense' means expenditure, outlay, disbursement of 
money." 

American and English Enc. of Law. 

ThPrefore, as this term is so hroarl and in orrler to erect a memorial on 
Put-in-Bay island, it is necessary to have a site upon which to erect the same. 
were it not fC'r the specific appropriation made by the act found on page 103 
in 102 Ohio Law!;, undoubtedly the costs of said site could be includecl under 
the head of "expenses" of this memorial. It has been suggested, however. that 
the legislature, having marie a specific appropriation, to-wit· Five thousanrl 
dollars, said five thousand dollars is the only fund which can be used fot· sa!d 
purpose, and the second apvrapriation of twenty-five thousand doll:lrn for ex
penses cannot be drawn upon for any part of the sum required to be paiL! for 
the site. In my opinion this does not necessarily follow. The word "exppnses" 
as used by the legislature being so broad my opinion is that as it is nec:essary 
to pay for said site an additional sum in excess of said $5,000, said excess may 
properly be paid from the appropriation of $25,00(1. 

:\1y conclusion as to this is made the strongpr because the amount which 
your commission is to pay for said site is tb0 compensation awarrled by a jury 
in an action brought to appropriate said property, and the act pro' iding an 
appropriation of five thousand dollars to be used in paying for suc:h site gave 
your commission power and provided the manner in which you should !ll'oceed 
to appropriate the real estate to be chosen by your board on Put-in-Bay island 
as a site for the Perry's victory memorial. It is so clear that all of the ex· 
penses incurred by way of costs in this appropriation ran be paid out of the 
fund appropriated for ext)ensc~ that I deem it unnecessary to further refer to 
this branch. 

Further referring to your statement in your first proposition that you wish 
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to pay "From the appropriation of $5,000 by the seventy-ninth general assembly 
exclusively for a site. $4,500," mv opinion is th:ct as the amount assessed by 
the jury as compensation for th~ real estate appropriated by y~1 as thP sit"! 
for the memorial amounts to more than $5,000, that yon must nse the entire 
$5,000 appropriated by the legislature for this purpose. before you can draw 
f.rom the appropriation m:~de for expenses. In other words, the appropriation 
made for expensEs does not become available for the expenses of obtaining a 
site, until tbe specific appropriation made for that purpose is exhausted. 

As to your second proposition my o'J)inion is that there is no authority fo;· 
your commission to withdraw five thousand dollars from the appronrLltion 
made for expenses of the memorial and centennial, now in the state tnmsury. 
and place the same in the hands of the treasurer of the interstate bo:trd as a 
part of the general expense fund as outlined in your letter. This would b:l 
using and paying out part of said appropriation not for the purpose specifiell" 
in said act, but fer another purpose, namely, withdrawing from the treasury 
and using to constitute part of another fund which would not be under the coli
trol and disbursed by the Perry's victory centennial commission of Ohio. 'l'his 
cannot be done. 

My opinion, therefore, as to the issuance of the three vouchers enumPrated 
by you, is as follows: 

1. This voucher should be for the sum of five thousand ($5,000.00) dollars 
instead of the sum of four thousand and five hundred ($4,500.00) dollars men
tioned in your letter. 

2. T'his voucher should be for the difference between five thousand ($5-
000.00) dollars and the amount which your commission is to pay on account of 
the awards made by ·the jury in the condemnation cases. 

-rect. 
Except as to the amount yonr spedficat!ons as to these vouchers are cor-

3. The vouchers here referred to cannot he issued. 
Very truly yours, 

Tr:~roTHY S. HoaAx, 
Attorney General. 
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(To the Judicial Officers) 

(To the Probate Judge) 
A 215. 

JUVENILE DELINQUENTS--EXPENSES FOR TRANSPORTATION TO RELA
TIVES OUT OF STATE NOT ALLO\YJ'lO. 

The statutes do not authorize the payment from the county treasury of the 
expenses of transporting juvenile delinquents to relatives outside of the state. 

Bection 1682 authorizing expensPs in such cases is confinecl to the transpor
tation of such children to institutions or citizens within this state. 

CoLtDlBUH, 01110, April 8, 1 !lll. 

Hox. S. L. BLACK, Probate htdgc, Columbus, Ohio. 
MY DEAR Juum::-I acknowledge receipt of your letter received sometime ago 

wherein you state: 

"We have in the custody of the juvenile court of this county two 
young girls, aged fifteen and eight years respectively. Their father 
is dead. Their mother is a white woman, but claims to have married a 
colored man of the lowest type. The children were found in an !l.lley 
in this city living with their mother and this colored man in a very low
down colored boarding house. We have taken the children away from 
their mother. 

"We are now in correspondence with relatives of the children in 
Paintsville. Ky. The relatives are anxious to have the children. anti 
desire them senl !Jack. We would like very much to send them bac!i:, 
as we believe after a careful investigation it would be the best thing 
for the interests of the children. 

"Query: Can we under the provisions of the juvenile court law 
of Ohio. pay the expenses of these children back to their relatives in 
Kentucky?" 

I am thankful to you for calling my attention to the sections of the Code 
applicable and have given them due consideration. 

Section 1653 of the General Code provides: 

"'Vhen a minor under the age of sPVPnteen years is found to be 
dependent or neglected, the judge may make an order committing 
such child to the care of some suitable state or county institution, or 
to the care of some reputable citizen of good moral character, or to 
the care of some training school or an industrial school, as provided 
by Jaw, or to the care of some association willing to receive it, which 
embraces within its objects the purposes of caring for or obtaining 
homes for dependent, neglected or delinquent children or any of them, 
and which has been accredited as hereinafter provided. When the 
health or condition of the child shall require it, the judge may cause 
the child to be placed in a public hospital or institution for treahwmt 
or special care, or in a private hospital or institution whir.h will rf)
ceive it for like purposes without r.harge." 
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I am of opinion that the provisions of the section just quot€'d are cxclu<>ive 
as to whom the care of such child may be committed, to-wit: The institutions 
named therein, or "some reputable citizen of good moral -character_" Inasmuch 
as section 1643 of the General Code provides that such child eoming into the 
custody of your court continue for all necessary purposes of discipline and 
protection a ward of the court until he or she attains the age of twE'nty-one 
years. 

I am constrained to believe that the institutions spoken of in section 165::1 
as also the "reputable citizen" to whom the commitment can be made, must 
have their domicile within the confines of this state. 

Section 1682 of the General Code provides: 

"Fees and costs in ali such cases with such sums as are necessary 
for the incidental expenses of the court and its officers, and the costs 
of transportation of children to places to which they have been com
mitted, shall be paid frGm the county treasury upon itemized vouchers, 
certified to by the judge of the court." 

The provisions for the payment of costs of transportation for such children 
seems to be limited to the "places·• to which they have been committed. Since 
section 1683 states "This chapter shall be liberally construed * * *" l am 
inclined to the view that the costs of transportation of such children to the clif
ferent· institutions to which they may be committed, or to the residence of the 
reputable citizen provided for in section 1653, where it is necessary to send 
them to such citizen, may be paid for from the county treasury as provided in 
said section 1682. 

I can well understand that it undoubtedly wonld be for the best interests 
of the children in the case you mention to have them sent back to· their rela
tives in Kentucky. Still there may be cases whE're it would be best for the 
welfare of delinquent children to send them to relatives in foreign land~. lmt 
aside from the necessity under the law of retaining them within the jurisdic
tion of your caurt, I do not think that the legislature intended to foist l!pon 
the county any chance of having to meet the expenses of foreign travel. I 
trust that this fully answers your inquiry. 

Yours very truly, 
TDWTITY S. HOGAX; 

Attorney General. 
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(To the Justice of the Peace) 

282. 

TOW:-.:SHIPS "CIVIL" AXD "ORIGINAL SCRVEYED"- FILLIXG OF VA
CANCY IN BOARD OF TRUSTEES OF CIVIL TOWNSHIP BY JGSTICE 
OF PEACE. 

Mections 3181-3191, Genr>ral Code, deals 1dth the trustees of ""original sur
veyed tou:ilships"" prot'ifl<'rl for by thr· orclinanre of 1787, v;hieh trusters 7'WY 

1!1' appo-inted unllr'r these statutes fm· the trusts relating to sur·h tozcnsllips. 

'l'he trustees of ""C'iril tozcnsl,ips:· hmre1·cr, are governed by section 3262, 
General Code. u;hich provides for the filling of a vacancy in such board by a 
justice of the peace llolrling the oldest commission or by the oldest of sevaal 
justices holding eommissions of equal a(le. 

Cor.t:)!Bl:S, OHIO, June 29, 1911. 

Hox. OscAR REIHHXG, Justice of tllr Peace, West Toledo. Ohio. 

DEAlt Sile-r am in receipt of your favor of the 22d inst., wherein you ask 
me as to who has the power to fill a vacancy in the board of trustees caused hy 
the death of one of its members, and you call my attention to sections 318G and 
3262 of the General Code. 

Section 3186 applies solely to a vacancy occurring in the office of trustee 
or treasurer of what is known as trustees of original surveyed township. 

Section 3262 applies· only to civil' township. 

There is a difference between an "original surveyed and a civil township. 
The original surveyed township was laid out in accordance with the ordinance 
of May 20, 1787, passed by congress, subdividing the territory nor-thwest of the 
Ohio river into townships six miles square ea<'h, beginning at the Ohio river 
running due north to Lake Erie. In such townships the United States reserved 
lots numbered eight (8), eleven (11), twenty-six (26) and twenty-nine (29) for 
future sale, and reserved lot number sixteen (16) of each said townships for 
the maintenance of public schools within said townships. See volume 1, United 
States Laws, page 563. 

Later on lot number twenty-nine (29) was reserved in each township for the 
purposes of religion. These are the townships that are known as the original 
surveyed townships, and for the purpose of carrying out the trust in relation 
to lots numbered twenty-nine (29) and sixtE'en (16), trustees may be appointed 
under sections 3181 to 3191 inclusive, and in reference to it, as I have stated, 
section 3186 provides for the filling of vacancies in the office of trustees. 

Such township is not what we ordinarily know as a township, though the 
territory of each may be co-extensive. What is usually designatt~d as a town
ship in our laws is the civil township, which is trPated of under title IT, diYi
sion 2 of the General Code, and which is r;overned by a board of township trus
tees. 

Section 3262 of the General Code provii!E's: 

"When for any cause a township is without a board of tru~tees or 
there is a vac:mcy in such beard, the justi<'e of the peace of such town· 
ship holding the oldest <'ommission, or in case the Pommission of two 
or more of such justices bear even date, the justiPe oldf'st in years, shall 
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appoint a suitable person or persons, having the qualifications of elec
tors in the township to fill such vacancy or vaeanries for the •mexpirE'd 
term." 

It is my opm10n, therefore, that a vacancy occurring in· the board of trus
tees of a civil township is to be filled for the unexpired term by the jm~tice of 
the l>eace holding the oldest commission. 

Very truly yours, 
TDIOTHY S. HOGAX, 

Attm·ney General. 
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(To the Common Pleas Judge) 

ADDITIONAL .JUDGE OF SEVENTH .JUDICIAL DISTRICT-CQ:\DIENCE
:\lENT AND EXPIRATIO:'\ OF TER:\1-CONSTITUTIO:'\AL.. PROVlSION
SPECIAL LEGISLATIVE PROVISIONS-

To e(feet the purposes of the amendm••nt, article XVII of the eonstitution 
rrquiriny common pleas judges to be elertnl in the e"''il years and fixin!) for 
thPse of!l<:ials a si.r-y1 ar term of office. the act of 98 0. L .. 119, u:as passed tchich 
extended ··e:ristiny" terms of such jurlges as e:rpirerL in even numbers of years to 
tile first day of .January of the stu·ceerling odrl nu;nb••re!l year. .~ttch act ex
pressly exdttcles its operation. hozcever, fmm a(fedin[l terms of of!lc·e fixed by 
sper:ial acts ut the seventy-seventh general osse"T"!.bly. 

Inasmuch thl'retore as til•: act providing tor an aclrlitional iudge tor the 
seventh judicial district together with the judgeship thereby crenterl. hacl been 
repealed by act cf .April 18. l !10·!, anrl was thaPforP. not in "e:risten1·e" ll'aving 
only the "term"" of the e:J:isting inr•1.tmlient which teas to expire July 6, 1!108, thP 
act of 98 0. L .. 119, aforesaid. does not extenrl the term of said incumbent. 

A.nd as the act r••creatin.Q such arlrlitional judgeship teas passecl by the "sev
enty-seventh geneml assembl1/ ... anrl as this art was passed after the act of 98 0. 
D. 119, aforesaid. anrl the aclclitional judgeship tltercfore not in ""r:ristenee"' at 
this t·ime, the r·ommencement of the term of such arlrlitional jl"l{J•'ship is there
fore not affected by act of 98 0. h 119. 

The act recrl'ating s11ch jurloeship. hO!P<'Ver. in 98 0. D. 148. anrl also section 
1532, General Cocle, as amencll'rl. ooverns in its provision that such term shall 
commence at the e:rpiration of the term of the abolished judgeship (July 6, 1908), 
and continue for six 11ears therefrom uncler article X.Vll, tohich applies to all 
juclgeships created after its passagP.. 

COLUMBUS, OHIO, September 8, 1911. 

Hox. D. W .. JoxEs. Common Pleas Jurlge, Marietta, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 29th and 

I hasten to give it early attention. You state that you are the incumbent of an 
office of common pleas judge, created by the act of the general assembly, found 
in 98 0. L., 148. You as]{ when your present term expires, and when your suc
r,essor will be elected. In this connection you call my attention to the act found 
in 98 0. L. 119-120, to s!'ction 1532, and to the same section as amended, 102 0. 
L. 51. 

The first act to which you rnfer, creates, as you state, an additional common 
pleas judgeship in the seventh judicial district for the first subdivision thereof. 
Section two of said act provide'> as follows: 

"The first election of said additional judge herein provided for shall 
be held at the general ele'ction on the first Tnf'sday after the first ~ion
day in November, 1906, and his term of office shall begin at the expira
tion of the term of the incumbent judge of said subdivision who wa<; 

elected and is now serving ,. "' • to-wit: on .Tu!y 6, 1908, at which 
time said term ceases and is terminated hy repeal under the act of 
April 18, 1904." 

Your statement of facts supports the recital of section 2. That is, you st9.te 
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that there was formerly an additional judge, the act providing for which was 
repealed in 1904, and that the term of office of the then incumbent expired on 
.July 6, 1908. 

The act found in 98 0. L. 11!!, is entitled "An act fixing the terms of judges 
of the court of common pleas, prescribing when they shall be elected and ex
tending certain of their terms, so as to offect the purpose of section 1, article 
XVII of the constitution." Section 2 of said act provides as follows: 

"The existing term of office of any judge or aclclitional judge of said 
court which would otherwise expire i!l any even nuwbered year 
'' * * shall be and is hereby extended to the first day of January 
of the odd numbered year n~>xt succeeding such expiration, and thf: in
cumbent of said office at the time when such existing term would other
wise expire shall hold the same nnt;l the expiration of ~aid term as 
so extended; subject to all the provisions of the constitution or laws. 

* * * 
"Prnvided that nothing contained in this act shall affect the terms 

of office or extensions thereof fixed by any special act passer! by the 
seventy-seventh general assembly." 

Clearly, as yon suggest, this act did not extend the tenure of office of the 
judge holding under the repealed act of 1904. At the time the general as~emb.ly 
passed the act of Mr-rch 22, 1906, that judgeship was out of existence, except 
only that the incumbent was entitled to serve out his term. 

Does section 2, as above quoted, apply to the term of offiee commencing 
en .July 6, 1908, as provided by the_ act of March 22, 1906? In my opinion it 
does not. There are two very good reasons for so holding. In the first plaee. 
the proviso of section 2 would seem aptly to apply to the term in question. 
T'he term commencing on .July 6, 1908, is a term "fixed by a special act passcu 
by the seventy-seventh general assembly." The legislature has exprE.ssly de
clared in the proviso referred to that it did not intend that its extension provi
sion should affect any such term of office. 

In the second place, section two applies only to existing terms of office. 
The term of office commencing on .July 6, 1908, did not "exist" on March 22, 
1906. In fact, it might seriously be questioned whether ·or not the general 
assembly had any power at all to extend terms that dirl not exist at t.he time. 
of its session in 1906. Article XVII, of the constitution, adopted in 1905, ex
pressly conferred upon the legislature the power to "so extend existing terms 
of office as to effect the purposes of secUon one of this article."' 

This power, however, while liberally construed in a sen::>e, is nevertheless 
essentially subject to strict construction in that the terms of office of common 
pleas judges, for example, are fixed by the constitution, and to extend such 
terms, so fixed, bey,ond the period so fixed, would be prima facie a violation of 
the constitution which would have to be justified by the plain language of that· 
instrument itself. 

Inasmuch, therefore, as the judgeship which you now occU])Y was created 
after the adoption of article XVII of the constitution. inasmuch :1s it did not 
"exist" at the time of the passage of the act of ·March 22, 1906. and inasmu~h 
further as its term was "fixed by special act passed by the g<meral assembly" 
I am of the opinion that it was not extended by the act of l\'lar('h 22, 1906, to 
.January 1, 1915. 

But while section 2 of the act of l.Vlarch 22, 1906. did not at the t;me of it.'i 
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passage apply to your position I am of the opinion lhat section 1 of that act 
would so apply. That section provided in part as follows: 

"Every judge or additional judge of the court of common ple:ts 
hereafter elected shall hold his office for six years (the constitutional 
term) commencing on the expiration of the term of his prcdec:f'ssor as 
fixed by law " "' " and shall be elected at the election for state and 
county officers next preceding the commencement of his said term.'' 

This language of section 1 of the act of 1906 was, as you state, omitted 
from the tl:eneral Code. Instead section 1532 of the Code provided thflt "each 
judge of the court of common pleas shall be chosen in an even numbered year 
and hold his office for six years commencing on the first day of January follow· 
ing his election." This section was amended, 102 0. L. 51, so as to read as 
follows: 

"Each judge of the court of common pleas shall be chosen in an 
even numbered year and hold his office for six years commencing after 
the expiration of the term of his predecessor as fixed by law." 

This language is substantially that of section 1 of the act of 1906. 
This amendment was in my judgment unnecessary. The act of 19()6 has 

never been repealed and is still the law. T'he Code of 1910 is justly entitled a 
"general" code. Its provisions are intended to set forth rules applicable genet· 
ally through the state. Special cases are excluded from it and left in the ap
pendix which is not yet printed. You have yourself discovered that the act 
of 1906 was not repealed by the repealing clause of the General Code, either by. 
its session law designation or by the number given to it in Bates' Annotated 
Statutes. 

It is a general principle of statutory construction that the adoption of a 
code has no implied repealing effect. 'l'hat is to say, wherE\ an expr!'ss rPpeal is 
made the s:1me is effective--although even here verbal changP.s are pr8sumed 
not to involve changes of substance. But where an existing law is not repealed 
and a part of its subject-matter is included in a gfmeral code the part left 
out of the general codP. remains the law. 

I think there is no doubt as to the correctness of this principle. The ac
tion of the last session of the legislature was then a mere excess of caution. 

For the foregoing reasons then, I am of the opiriion that the law at all 
times applicable to the judgeship which you hold was and is that yonr suc
cessor's term of office shall commence at the expiration of your term, and that 
he shall be elected at the election for state and county officers next preceding 
the expiration of your term. 

To recapitulate, then, it is my opinion that your term of office was not ex
tended by the act of :lfarch 22. 190G; that it will expire on July 8, 1914; that 
your successor must be elected at the general election for state anrl county of
fi<'ers in the year 1912 and will tf_!.kc office on .July 6, 1914. 

9 -Yo!. H-A. G. 

Very truly yours, 
TDIOTHY S. HOGAX, 

Attorney General. 
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(To the Prosecuting Attorneys) 
1. 

COUNTY INFIRMA;RY DIRECTORS-CONTRACTS FOR MEDICAL SERVJCJ~8 
-ADVERr.riSE:\IENT AND BIDS. 

Section 2546, General Code, reqnircs county infirmary t:tirectors to advertise 
for bids tor medical services and limits S1LCh contracts ·to one year. 

When the directo1-s advertised tor bids and made a contract tor the yem
encUng July 10, ancl atto· said July 10 re-engaged the same services tor the !Jal
ance of their term 1.cithout aclvertising for bids, snell engagement is illl'gnl. 

But inasmttch as the contract teas made in good faith, and tile ccu.nty has 
received the benefit, payment by the county is rerommencled. 

CoLU:IIBus, OnJO, January 2, 1911. 

Hox. JosEPH C. R1L~:1, Prosecuting Attorney. Ironton, Ohio. 
D~:An Sm:-1 have your letter of December 31st in which yon submit to 

me for an opinion the following state of facts and questions ariRing there
under: 

"The county infirmary directors on July 10. 1909, after advertising 
for bids contracted for medical services for one year or until .July 10, 
1910, and at the expiration of the advertised year, contracted for the 
same medical services for the same price for the balance of the year 
1910, the life of the present board, and said board of infirmary directors 
allowed the bill for medical services, for the balance of" the year 1 !llO, 
at the same rate as had been fixed and paid as arlvE>\'tised, and the 
county auditor has refused to pay the bill for medical services for the 
balance of the year from July, 1910, upon the ground that he claims it 
illegal to allow and pay for medical services for the county infirmary 
board without advertising. 

"Question 1. Does section 2546 of the General Code of Ohio re
quire county infirmary directors to advertise for bids for medical 
services? 

"Question 2. Under the state of facts as above set forth is it legal 
and proper for the auditor to pay a bill for medical services from July 
10, 1910, the balance of the year, after the count~· infirmary directors 
have contracted and allowed the bill at the same rate as above staterl 
and have received the medical services?" 

Section 2546 of the General Code provides: 

"Infirmary directors may contract with one or more competent 
physicians to furnish medical relief and medicine necessary for the per
sons of their respective townships, who come under their charge, but 
no contract shall extend beyond one year_ Such contract shall be given 
to the lowest competent bidder, the directors reserving the right to re
ject any or all bids. The physicians shall report quarterly to the in
firmary directors on blanks furnished by the directors, the names of all 
rersons to whom they have furnished medical relief or medicines, the 
number of visits made in attending such persons, the character of 'the 
disease, and such other information as may be required by the direc-
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tors. The directors may discharge any such physicians for IHOJJPr 
cause." 

The section above quoted authorizes the infirmary directors to contract 
with a physician for medical services but prescribes that the contract shall not 
be for a longer term than one year. Therefore, under the state of fact.;; sub
mitted, the contract entered into by the infirmary directors on July 10, 1910. 
was a new contract, and to come strictly within the prodsions of the statute 
such contract must have been given to the lowest competent bidder. The sec
tion does not specifically provide for advertis!ng, but it is clearly the meaning 
of the statute that the infirmary directors shall give notice in some way for bid3, 
fo1· the reason that it would be impossible for them to receive competitive !;ids 
from competent physicians unless the matter was brought to tbe:r attention 
by some sort of a notice. Under the statute, inasmuch as it is not provided in 
what way the notice shall be given, I am of the opinion that any reasonable 
notice will be sufficient. The infirmary directors may advertise in a newspaper, 
distribute circulars or personally notify the physicians who would be competent 
bidders under the statute. 

The circuit court of Huron county, in the case of .J. F. :\filler et al., vs. the 
Board of Infirmary Directors of Huron county, in construing section 975, Re
vised Statutes, section 2546 of the General Code, said: 

"It contains the limitation that said contract shall be given to the 
lowest competent bidder and it seems to contemplate no other form of 
entering into a contract with physicians by the infirmary directors than 
submitting the matter to competition and award to the lowest responsible 
bidder." 

I am, therefore, of the opmwn, replying to your first question, that section 
2546 of the General Code of Ohio does require, by implication, the infirmary di
rectors to give reasonable n.otice in some way for bids for medical sen·ices, al
though the manner in which the noticP. shall be given is not covered in any way 
by the section. 

Replying to your second question under the state of facts presented the 
medical services were contracted for by the infirmary directors in good faith 
and under the same conditions as the contract had previously been le?;ally made 
for the year next preceding their new contract. The evident intention of the 
directors was to provide for medical care for the infirmary inmates of L:J.wrence 
county for the remainder of the term of the directors then in office. The county 
has received the services and, owing to the existing state of facts anti in the 
absence of fraud or collusion. the services ought to be paid for. In the future, 
however, contracts must be made for not more than one year and awarded to 
the lowest competent bidder after reasonable notice has been given to those 
who might wish to submit their bids and who would be competent bidders 
under secticn 2546 of th\l General Code. 

The contract of .July 10, 1910, is not technically binding on the count~·. but 
inasmuch as the contract was made in good faith, without fraud or collusion, 
and the services have been rendered, under the contract, I recommend th'lt 
the C"onnty pay for the services so rendered. 

Yours very truly, 
TDIOTHY S. HOGA:S, 

Attorney General. 
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8. 

FORl\I OF CONCLUSION OF INDICTMENTS-CONSTITUTIONAL PRO· 
VISION. 

CoLF~IBes, Onw. January 11, 1911. 

MR. GEORGE D. KLEIX, Prosecnting Att.ontey, Coshocton, Ohio. 
DEAR SJR:-1 am in receipt of your letter of .January 5, 1911, inquiring a·s 

to the proper form for conclusion of indictments under the Gene1;al Code. 
do not understand that the General Code made any change in the avermEnts 
required in the formal parts of indictments and you will be safe in following 
section 20 of article 4 of the constitution which provides, "All indictments 
shall conclude 'against the peace and dignity of the state of Ohio.'" 

I do not regard it as essential to make the other averments yon refer 
to. 

9. 

Yours truly, 
TniOTHY S. HOGAN, 

Attorney General. 

POOR RELIEF-ISSUE OF BONDS !<'OR-BONDS FOR REPLENISHING 
POOR FUND. 

Bonds tor the real purpose of replenishing the poor fund cannot be isst~ed 

under section 2434, General Code, which provicles tor bonds "to .. the relief and 
support of the poor.'' 

Cou·~IHUS. Onro. January 11, 1911. 

Hox. D. W. Ml'RPHY. Prosecuting Attorney, Clermont County. Ratat•ia, Ohio. 
DEAR Sm:-I have your letter of January 9th, in which you state that: 

"The infirmary fund in Clermont county is overdrawn to the ex
tent of $7,000.00, and the estimated amount of taxes to be derived for 
the year 1910, which taxes will be distributed in February and August, 
1911, will not equal this amount." 

You request my opinion as, to whether, under section 2434 of the General 
Code, the commissioners of Clermont county can issue bonds to borrow money 
to replenish this fund under the theory that they are borrowing money for 
relief and support of the poor, as set forth in section 2434, General Corle. 

It ls my opinion that bonds cannot be issued by the commissioners. under 
the facts above detailed, under section 2434 of the General Code, as that sec
tion provides, among other things, that such tlonds may be issued '·for the re· 
lief and support of the poor," while, in fact, these bonds, if issued, would be 
for the purpose of replenishing the poor fund, which has been overdrawn, and 
would not be for the purpose provided by the statute. 

Yours very truly, 
TD10THY S. HOGAX. 

Attorney General. 



ANNCAL REPORT OF THE ATTORNEY GENER~L. 1013 

10. 

TAXES AND T AXATIOil:- INTOXICATING LIQCORS- NO POWERS IN 
PROSECUTING ATTORNEY OR TREASURER TO SETTLE OR C0::.\1· 
PRO:.\liSE TAXES. 

The prosecuting attonzey or treasurer is not authorizr,z to compromise or 
settle for reduced amounts, claims for taxes due unrler section 6080, General 
Code, for traffic in intoxicating liquors. 

CoLIJ:\lBL"S, Onro. January 11, 1911. 

Hox. B. F. Exos. Prosecuting Attorney, Cambridge, Ohio. 
DEAn Sm:-You have submitted to this office, for a legal opinion concern· 

ing the same, the following question: 

"Where the amount due under section 6080 of the General Code 
has been placed on the tax duplicate against the real estate in which 
such traffic is carried on and an action having been brought by the 
caunty treasurer to collect •the same, has the pl'Osecuting attorney of 
such county any right or authority to make settlement of any such 
claim out of court for less than the amount named in section 6072 of 
the General Code?" 

The law specifically provides what the tax shall be and how it shall be col· 
lected, giving no authority to the prosecuting attorney or treasurer to accept 
less or compromise with the party against whom said t:tx is Jevil'!rl. there,fore 
my opinion is that you haYe no authority to settle or compromise any such 
case. 

11. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

SCHOOL DISTRICTS-BOND ISSUES-FORMAL REQUIREl\1ENTS-NECES· 
SITY FOR AUDITOR'S CER'I'U~ICATE THAT MONJ!W IS AVAILABLE. 

By virtue of section 5660, General Corle. the board of education of a school 
c/istrict cannot enter into a ~100,000 coniract tor sehoul builrliilgs u;ithout rz cer· 
ti{icate that the arnoun t is in t11 r t reasw·y. The boa f"rl may, ho1rcvf'r. lf't the 
contract in distinct sections tor less amounts of money and issue bonds tor each 
such contract after completion of forntrr sections. 

CoLv~wes, Onro, January 12, '1911. 

:\lH. 0. \V. KEHXH. AttfJrney, Van Wert, Ohio. 
DEAR Sue-Your communication of recent date, stating: 

"We have a school district in this county that voted to issue one 
hundred thousand dollars of bonds. for the purpose of erecting and 
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equipping a new school building. The board of education desires to 
issue these bonds in installments of from twenty-five to fifty thousand 

· doHars and thus save paying interest on full amount of one hundrprl 
thousand dollars for a long time before they could use the money." 

And inquiring: 

"Can the board enter into a contract without a certificate that the 
money is in the treasury for the full amount of the contract anrl then 
issue the bonds from time to time as the work progresses and the 
money is needed for paying the contractor?" 

Replying thereto I beg to submit the following opinion. Section 5Gil0 of 
the General Code provides that: 

"The commissioners of a. county, the trustees of a township and 
the board of education of a school district shall not enter into any con
tract, agreement or obligation involving the expenditure of mouey, or 
pass any resolutions or order for the appropriation or expenditure of 
money, unless the auditor or clerk thereof, respectively, first certifies 
that the money required for the payment of such obligation or appro
priation is in the treasury to the credit of the fund from which it is 
to be drawn, or has been levied and placed on the duplicate, and in 
process of collection and not appropriated for any other purpose. 
Such' certificate shall be filed and forthwith recorded, and the sums so 
certified shall not thereafter be considered unappropriated until the 
county, township or board of education is fully discharged from the 
contract, agreement or obligation, or as long as the order or resolution 
is in force." 

The only exceptions thereto are found in section 5661 of the General Code, 
which is as follows: 

"All contracts, agreements or obligations and orders or resolu
tions entered into or passed contrary to the provisions of the next 
preceding section, shall be void, but such section shall not apply to the 
contracts authorized to be made by other provisions of law for the em
ployment of teachers, officers and other school employes of bo.uds of 
education." 

In view of the above, I am of the OtHnlOn that the board cannot enter into 
the contract mentioned without a certificate that the money is in the treas
ury for the full amount of the contract, and cannot issue the bonds from time 
to time as the work progresses and as the money is needed for paying the con
tractor as it does not come within the exceptions provided in section 5661 of 
the General Code. However. if you can let the contract into spctions of from 
$25,000 to $65,000 and complete each section before another section is let. you 
could arrange to issue the $100,000 bonds as you suggest. 

Respectfully, 
TIMOTHY S. HOGA~, 

Attorney General. 
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12. 

$1,000,000 LDIITATIOX UPON DEPQ.SIT I"!'; PUBLIC DEPOSITORY. 

Cou:~mus, OHIO, January 12, 1911. 

Hox. RALPH A. B~:.\lw. Prosecl!ting Attorney. Youngsto!l:n, Ohio. 
Dt:.\R Sue-Your letter of December 21, 1910, addressPd to my predecessor, 

lion. U. G. Denman, has been ref€'rred to me. You state that- there is a dis-
1- ute between the bankers and treasurer of your county as to tne amount of 

money that can be deposited in any one bank as a depositoty after the law 
providing for a public depository has been complied with. 

I beg to advise you that by the act of the legislature passed :Vlay 10, 1910. 
found in volume 101 0. L., page 353, it is provided that no bar.!{ or tntRt com
p:my designated as a depository shall ''hceh·e a larger deposit than one million 
( $1,000,000) dollars. 

13. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TOWNSHIP BOND ISSUES FOR ROAD I~I:PROVE:\lENTS-VOTE OF ELEC
TORS-CHANGE OF LAW LIMITING AGGREGATE OUTSTANDING 
BONDS, BETWEEN PETITION AND ELECTION. 

Inasmuch as the petition toT a 'Vote of the I'!Pctm·s upon the question of 
issuing bonds for tou;nship Toad improt•em Pnts is a part and parcel of the elec
tion proceedings, when such petition is fi,lcfl U1Hler a law limiting the total out
stancUng bond issue to $50.000, an clectimi lzelfl in cousequence nf such v.-:tition 
will nut be clecm.:cl to authoTize an out-standing bona issue nf $100,000 by reason 
cf tile fal't that the law l'Jas amenclecl so as to authorize that ar.wunt dui'ing the; 
term interveniny between the filing of the pf'iiUon and aclvertisr:ment of notice, 
ancl the time of the rlection. 

CoLe:unus, OniO, .January 22, 1911. 

Hox. ::lALI'II A. BEAno. Prosecuting Attorney, Younustou;n, Ohio. 
DEAR Sue -In your letter of January 11th you state that at an election 

held .\pril 11th, 190R, people of Poland township, :\1a.honing county, Ohio, voted 
in favor of improving the township roadE under the provi'lions of sections 4686-1 
to 25 of the Revised Statutes; that prior to April 10, 1!108, sPrtion 4686-17, Re
vi~ed Statutes, prcvided that "the aggregate amount of the bonds of any town
ship, at any one time outstanding, shall not exc<'ed $50,000; '' that by the act 
of 99 0. L., 102, approved April 10, 1908, such sPction 17 was amended by rais
ing such $30,000 limit to $100,000. 

You ask whether on the basis of such election, April 11th. 1!)08, the trus
tees of Poland township may issue bonds up to the limit of $100,000. 

Section 4686-1, Revised Statutes, provides that: 

"The trustees of any township in this state shall, when _the 11eti-
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tion of one hundred or more of the taxpayers of such to·wnship is pre
sented to them, praying for the improvement of the public roads within 
such township and including any road running into or through any 
village or city, submit the question of the improvement of said roads 
to the qualified electors of such township at the next general election 
or at a special election, held after the presentation of such petition."' 

Section 468G-2 provides that upon presentation of the petition provided 
for in section 4686-1: 

"The township trustees shall cause notice of said election to be pub
lished in two newspapers in general circulation, if such are printed in 
said township, for at least ten days, and shall also cause hand bills an
nouncing the same to be posted at the 1JSUal places of holding elections, 
at each precinct in such township Ht least ten days previous to such 
election." 

It appears from the abo-ve that the petition provided for in section 4686-l 
was presented to the township trustees and the notice provided for in section 
4686-2 was published and posted prior to the approval of the act of 99 0. L., 102. 
It was therefore the intention of those petitioning and the unclerst3.nding of 
the electors of the township vrior to April 10, 1908, that the total amount of 
bonds which were to be issued upon an affirmative vote at the election held ill 
pursuance of such petition -should not exceed in the aggregate amount $50,000, 
as provided by section 4686-17. 

If, therefore, it were claimed that an affirmative vote of such election 
authorized the issuance of bonds of the amount of $100,000, such claim could be 
sustained only in case the act of 99 0. L., 102, in its affect amended the PEtition 
filed and the notice of election published, or, in case the election of April 11th 
may be considered absolutely independent of the petition or the publication of 
notice prior to such election. 

It appears to me that a pre-sentation of the petition provided for in section 
4686-1 and the publication of notice as provided for in section 4686-2 are a neces
sary part of the proceedings authorizing the issuance of bonds and that they 
are inseparable from the election. It is not the election merely but rather the 
entire proceedings prior to and including the election that autho-rizes the 
issuance of bonds. 

Since, therefore, the petition was filed and notice thereof given prior to the 
act of 99 0. L., 102, and since such petition and notice related to the i;;f'uance 
of bonds not exceeding an aggregate of $50,000, I am of the opinion that the 
election of April 11, 1908, authorized the issuance of bonds in an agg-regate 
amount not exceeding $50,000, and that no such election under the above provi
sions of the Revised ·statutes could authorize the issuance of bonos in an amount 
authorized by the act of April 10, 1908, unless the filing of the petition, the pub
lication of notice and all necessary legal steps prior to an election upon this 
question were completed subsequent to the approval of the act of 99 0. L., 
102. 

Very truly yours, 
TU!OTHY S. HOGAN, 

Attorney General. 
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17. 

IXFIR:\IARY DIRECTORS-POWER AFTER RESIGXAT!OX TO IJE AP
POINTED SUPERil'."rENDENT OF THE IXFIR:\lARY-APPLICA'flON 
OF STATUTORY RESTRICTIONS TO "APPOINTIVE" AND "ELECTIVE" 
OFFICIALS. 

Section 1843, General Cocle. placing limitations upon the potcrrs of c·f'rtaill 
officials ot ceduin state institutions. to hold employments or to appoint rela
tives to such employments applies only to "appointive" officirrl.~ anrl therefore an 
infirmary clircctor u;ho u;as "electea · an(/ has resign eel tram his position is not 
prohibitecl tram obtaining tlte position ot superintendent of the in.firmary tcithin 
a year atter his resignation. 

As such appointments are against tile general policy ot tile statute~. hou:
ever, they shoulcl be macle tcith caution. 

Coix~un::-;, Omo . .January 1:~. 1911. 

Hox. LY~JAX B. CRncnFJELD. Pro.~ccuting A.ttorney. Wooster, Ohio. 
DEAR Sm:-In yonr letter of .January 7, 1911. receipt of which we acknowl

edge, you ask whether section 1843 of the General Code, which is as follows: 

"No trustees, commissioner, manager or director of a benevolent, 
correctional or penal institution of the state or of a county shall be 
eligible to the office of superintendent or steward, as an employe of such 
institution during the term for which ht> was appointed, or within one 
year after his term expires, nor shall any officer or employe of such in
stitution be related by blood or marriage to him." 

applies to the following statement of facts which yon state exist in your county, 
viz: 

"One of our county infirmary directors who was elected in Novem
ber, 1910, to tal\e his office on the first :\londay of .January, 1911. for a 
period of two· years, was duly r·ommissioncd, g1ve his bond and took the 
oath of office. He resigned his office on the third day of .January, l!lll, 
his res'gnation was accE'pterl, and his "Successor was appointed, com
missioned. gave his bond, took his oath, and is now acting. 

"The infirmary director who resigned is an applic<J.nt for the ap
r.aintment of superintendent of the infirmary in onr county, said ap
pointment to be made by the board of infirmary directo;-s. 

"The question al'ise!;', Is he eligible to the appointment of superin
tendent of the infirmary at this time?'' 

Section 1843, quoted above, in my 011inion only applies to officials who have 
been appointed. 

There seems to be a clear distinction in Ohio between officials who are ap
pointed to office and those who are elected. In the case of State vs. :\icCollister. 
11 Ohio Rep., page 46. the conrt say on page 32: 

"The constitution of the state contemplate~' two different morlcs of 
conferring office, one is by appointment, the other by election." 

And again on page 53 the court say: 

"But the framE'rs of the constitution 11nqnesionably understood that 
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there was a difference in filling an office by appointment and by election, 
and where either of these words are used in a statute Jaw under that 
constitution, this court ought not, unless for strong powerful reasons, to 
give to the word a different meaning from that which it plainly im
parts, as used in that instrument." 

In this cmse the court construed the statute p;·oh:biting a citizen of the state 
from holding by appointml'nt, at the same period of time, more than one certain 
specified offi::e,. and the court held that the defendant in said case holding two 
of said officEs by election, and not by appointment, was not within the prohibi
tion of said statute. Therefore, it seems clear that the legislature has clearly 
said in section 1843 that said section shall apply only to persons who have 
been appointed to office, as the words "or elected" have been omitted from this 
section. 

This construction is further strengthened by sections 12910 and 12911 of 
the General Code providing penalties for officers interested in contracts, and in 
each of said sections the language is, "whoever, holding an office of trust or 
profit by ei'ecticm or appointment," showing that the legislature distinctly recog
nized the_ two cllsses of offices, and included both in these sections. 

Therefore I am of the opinion that the infirmary director you refer to hav
ing been elected to an office, and not appointed, does not come nnder the inhibi
tion of section 1843. 

It is further my opinion, however, that appointments of this character arliJ 
in reality contrary to the spirit of the laws of Ohio~ and should only be made 
when there is no doubt that such appointmflnt will be for the best interest of 
the public. 

18. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

EOARDS OF EDUCATION-DUTIES AND POWERS TO REFUSE OR ADMIT 
CHILDREN TO SCHOOLS AFTER SESSION OPENED-AGE LIMITS. 

The board of education is not vf'stea u:ith any powe1· to refuse admission tu 
pupils who have attainea the age of six years, (luring the session of a school 
term. 

CoLE~muH. OHIO, January 13, 1911. 

Hox. G~;uHG~; D. KL~>I x. Proser:uting A ttnrney. Cnsllocton, Ohio. 
Dt;AH Sn::-You have submitted to this <lepartment for a legal opinion 

thereon, the following question, to-wit: 

•·whether or not a board of cdncation of an incorporated village 
has the legal authority to refuse to admit pupils, who become six years 
of age in the middle of the school term after the holidays, to the first 
grade:" 

Upon careful investigation it is the opmwn of this department that nnder 
se~tion 7681 of the General Code, which provides: 

"The schools of each district shall be free to all youth between 
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six and twenty-one years of age, who are childr.en, wards or apprentices 
of actual residents of the district, including children of proper age who 
are inmates of a county or district children's home located in such a 
school district, at the discretion of the board of education, etc." 

there is no power given to the board of edu<'..ation in any district to refuse the 
right of admi~sicn to any pupil of school age to P.nter such school upon becom
ing of said lawful age. 

Further under section 4705 of the General Code thP. board or boards of educa
tion have the statutory authority to mai{e such rules and regulations as it deems 
necessary for its government and the government. of its employes and the pupils 
of the schools, but it does not give authority to the board of education to make 
any rule which will devrive a student of the proper school age, under said sec
tion above referred to, admission to said school. 

25. 

Yours very truly, 
TUIOTIIY S. HOGAX, 

Attorney General. 

BOARDS OF EDUCATION-VOTE OF ELECTORS ON BOND JSSUE-CAN
V ASS OF VOTE AND DECLARATION OF RESUI,TS BY BOARD. 

When an election is held by a 1iillage school digtlict upon the question of 
issuing bonds tor school building purposes, it is prupP.r for the judges and clerks 
of election to make thr. retnrns to saicl boarrl ot erlucation, anll for the lloanl 
to canvass the vote ancl clcclarc the resnlt. 

January 14, 1911. 

Hox. JA~IES F. BnL, Proseculiing Attorney llfaclison Go,mty, London, Ohio. 
DEAl! S11c-I am in receipt of your favor of .January 11, 1911. requbsting 

my opinion upon the following statement of facts: 

"On October 18, 1910, at a regular meeting, the board of education 
of the London village school district, under section 7625 of the General 
Code, passed the following resolution: 

" 'Resolvccl, By the board of education of London village school 
district, Madison county, Ohio, that it is neces>;ary for the proper ac-
commodation of the schools of said district, that a new high school 
building be erected, and equipped and other school buildings be im
proved, that it will require eighty thousand ($80,000.00\ dollars, to 
make said improvement, that the funds at the disposal of sai,l board, 
or that can be raised under the provision of sections 76:!fJ and 7630 of 
the General Code of Ohio, are not sufficient to accomplish said purpose 
and that a bond issue is n~?cessar:v, it is therefore further 

" 'Resolved, That an election be held in said school district OP the 
the question of Issuing bonils, in the sum of eighty thousand ($80,-
000.00) dollars for the purpose herein specified on the 6th day of De
cember, 1910, and that the clerk of the board be directed to forward a 
copy of these resolutions to the deputy state supervisors of elrctions and 
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request said supervisors to provide election supplies and conduct said 
election, and that the clerk be also directed to publish the notices of 
said election as provided by law.' 

"Said resolution was duly certified to the board of deputy state 
supervisors of elections of this county, which board provided the elec
tion supplies. 

"The notice of said election was duly published and the election 
held on said 6th day of December, 1910. 

"'I'he returns of said election were made by the judges and clerks 
of each precinct to the clerk of said board of education, as provided 
for in school elections under section 5120 of the General Code. 

"On December 19, 1910 (being tl)e second Monday after said elec
tion), said board of education held a meeting and canvassed the vote and 
declared the result of the election, which was in favor of the bond 
issue. 

"The board of education is now up to the point of passing a reso
lution to issue and sell the bonds." 

Your first question is: 

"Was it right for the judges and clerks of election to make the re
turns to said board of education, and for said board to canvass the vote 
and declare the result?" 

My answer to this question is "Yes." 
Your second and third questions are as follows: 

"Should the returns have been made to the deputy state super
visors of elections of this county, and the canvass made by them and 
the result certified to the board of education? 

"If the former method, which was followed, is wrong, is there any 
remedy now for the erroneous proceeding without holding another 
election?" 

That you may know my reason for answering your questions as I have 
done, I inclose you herewith a co.py of my opinion rendered this day to Hon. 
John W. Zeller, State Commissioner of Common Schools of Ohio, upon the 
exact point upon which yon request information. 

I wish to express to you my appreciation of the lawyer-like manner in 
which you prepared your statement of facts and request for an opinion in this 
case. When an important question, such as this is. is presented in such a clear 
and comprehensive manner our inYestigation is greatly facilitated. 

Yours truly, 
Tr:.WTHY S. Hoo.\x, 

Atto-rney General. 
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2G. 

OFFICES IXCO:\lPATIBLE. VILLAGE COrNCIL:\IAX AND :\IE:\lBF.It OF 
BOARD OF EDUCATION-EFFECT OF INTEREST OF COUNCIL:\IAN IX 
LICENSE TO FEHRY BOAT BY COUNCIL. 

A membr'rship on, the school board is tcithin the statz(tory prohibitions 
against a village councilman holding "'any other public office or employment· 
and a councilman 1cho rdain.~ such membaship forfeits his position an the l'illage 

I'OUncil. 
The fact that membe;s of the council are interested in a "license" grantctl 

by the council to a ferry boat i~; not within the prohibitions of section 1213 
against interest in any '"r·ontrart"' of thP village. 

January 16, 1n1. 

Hox . .JosEPH c. Rru:Y. Prosecuting Attorney. Ironton. Ohio. 
DEAH Sue-Your communication of January 11, 1911, received. You state 

that at the November elec-tion in 1909 George Smith and Ed. Smith were elected 
members of the council of the village of Proctorville, Ohio, and at the same 
November election in l!l09 George Smith was elected as a member of the beard 
of education tn said village of Proctorsville; both of said Smiths qualified and 
are holding the offices for which they were elected. You also state that the 
said George Smith and Edward Smith own a steam ferry boat which operates 
between said village of Proctorville and Guyandotte, W. Va., and by Jaw must 
obtain a franchise from the village council of Proctorville dnring their said 
term of office as councilmen. You inquire first can a person hold the offices 
of member of council and member of the school board at the same time, and if 
not, what effect does the above section have upon the separate offices. I beg 
to call yDur attention to the provisions of the Gene~al Code rP!ating to that 
matter, which is as follows: 

"Every member of council shall be an elector of the city, and shall 
not hold any other public office or employment except that of notary pub· 
lie or state militia." 

By the provisions of the General Code the section just quoted applies to 
villages as well as to cities, and that section specifically provides that a member 
of council may hold no other public office or employment except the ones 
enumerated in the General Code. 

I am therefore of the opinion that George Smith cannot hold the two of· 
flees named, and if he desires to remain in council he must resign as mPmber 
of the school board, or if he desires to remain a member of the school board 
the office of councilman held by him is vacated. 

Question two of your inquiry is as follows: 

"What effect does holding and obtaining a ferry JicenRe under :sPc· 
tions 3640, 3641 and 3642 of the General Code by the said GeorgE' Srnitb 
and EdwaTd Smith have upon the qualifications of said Smiths as cnun· 
cilmen of said village of ProctorsvillE', nnder Rection 4218 of the General 
Code of Ohio?" 

Section 4218 of the General Code provides that no member of Pound) shall 
hold any other public office or be interested in any contract with the villagP. 
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Any member who ceases to possess any of the qualifications herein required, or 
remove from the village, shall forfeit his office. The section last named ex· 
pressly provides: 

"That no member of council shall be interested in any contract 
with the village." 

The question that now presents itself is a ferry liceJse issued under the 
authority of sections 3640, 3641 and 3642 of the General Code by the council oi 
the village of Proctorville to George Smith and Edward Smith a contrar·. 
within the meaning of the section just quoted, an interest in which would fOI· 
feit the right of George Smith and Edward Smith to hold the office of council
men? 

The supreme court of Ohio, 1 0. S., 655, distinguishes between a license 
and a contract and uses the following language: 

"The distinction between a license and a contract has hef'n dwelt 
on in many ca·ses. A contract is an engagement entered into between 
two competent parties, in relation to something which is a competent 
subject-matter of contract, upon a mutual legal consideration, and with 
a mutuality of obligation. The constitution of the United 8tates ex
pressly provides that 'no state shall pass any law impairing the obliga
tion of contracts.' Licenses are grants of especial and exclusive rights 
and privileges, under authority of law for stipulated sums of money 
and usually for specified period of time. They are franchises, and par
take much of the 'nature of contracts. A !though th0 effect of a license 
gives to the license something of an exclusive character, and incidentally 
confers valuable privileges, it is not its design to confer any vested 
rights. Yet the constitutional authority of the legislature to control 
them by an amendment or repeal of the law regulating them, or t:o 
absolutely revoke or annul them, with a view to the overruling con
siderations of the public interest, is unquestionable. It has frequently 
been helu that acts amending and repealing laws regulating exclnsive 
rights and privileges secured by licensees or absolutely revoking and 
annuling such privileges, did not impair or destroy thB obligation of 
contracts; and that a tax upon such as are licensed is not violation of 
a contract. Toledo Bank vs. Bond, 1 0. St., 623-655." 

It is therefore my opinion that a ferry license issued undet' sections 3610, 3641 
and 3642 is not such a contract, an interest in which held by any councilm:tn 
forfeits his right of office under section 4218 of the General C.ode. 

You inquire in question three as follows: 

"If George Smith and Edward Smith have either or both forfe~ted 
their office as councilmen or member of the board of education or both 
and are still attempting to act as such officerR can or c:mnot the re
maining members of the separate boards fil! the vacancies without 
further action?" 

'I'he answer to question two disposes in part of question three, in that the 
holding of a ferry license does not forfeit the right of office. However. under 
section 4218, above quoted, they cannot hold any other public office or employ
ment, and if George Smith claims to be a member of the board of education 
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that fact in itself would vacate the office of councilman and council may f:.,rth· 
with proceed to fill the vac.ancy as provided hy the General Code. 

29. 

Yours truly, 
TDIOTHY S. HOGAX, 

Attorney General. 

COUNTY CO:\DIISSIONERS-THANSFE~S TO FEE FUNDS DURING YEAR 
ENDING APRIL 1, 1911-DATES ARE DIRECTORY PROVISIONS. 

'l'he stipulatic.n of section 2984. General Code. u;ith refaenr·,· to t,·ansfcrts 
by the county commissionr•r.s from other county ftwds tu the fee funfls. for 
needs of the ensu,ing quarter on the first Jfonday of· .4.pril, July, October and 
January, for a year after the first Monday uf April. 1910, are flirectory provisions 
merely antl when thr commissioners fail tn makr Sltr'h transfers IJil the first 
Monday of October, t-hey may, tchen the neerl arises. for the ensuing quartrr. 
make such transfer on any date prior to A pdf 1, 1911. 

Cm.e~11n:H, Olllo, January lG, 1911. 

Hox. ·w. J. Scnw~:xcK. Prosecutin!l Attorney. Rucyrus. Ohio. 
D~:Att Site-Replying to your favor of January Hth, inquiring whether or 

not the commissioners of your county may legally adopt a resolution, a copy of 
which is set out below, under and !Jy virtue of section 2984 of the General 
Code, as amended April 30, 1910, 101 0. L., page 200: 

''\VIIEIH:As, There is a deficiency in the clerk of court fee fund for 
the past quarter, ending on December 31, 1910, and, 

''WimHEAH, The proper officers neglected to provide for s:tid de
fi~ieni'y on the first Monday in October, 1910, as provided for by section 
2984 of the General Code, and, 

"WnEHEAS, Said clerk and his deputies have not received any com· 
pensation for their services for such clerk and deputy for the last quar
ter of the year 1910, and, 

"WHEREAS, It is here and now desired to provide for such deficiency 
in said fund to pay officers for and during said last quarter of the year 
1910; therefore, be it 

"Resolved, By the board of county commissioners of Crawford 
county, Ohio, in due session this first Monday in .January, A. D. 1911, all 
the members of said board being present. that there be transfprred 
under and by virtue of section 2984 of .the General Code of Ohio as 
amended April 30, 1910, to the clerk of court fee fund the snm of 
$., ............ from the ....................... fnnd of said county. 
That the amount so transferred be for tbe purpose of making payment 
to the said officer and his deputy and other assistants of all amounts 
due and owing them under the law and the allowance made by the 
board of county commissioners for the last quarter. And the county 
auditor is authorizE-d to mal\e such transfer in manner and form as 
provided by law." 

The resolution sPts forth that there is a deficienry in the i'lerk of court 
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fee fund for the quarter ending December 31, 1910, and that the proper officers 
nEglected to provide for said deficiency on the first ""Ionday of October, 1910. 
as provided by law. It also sets forth that the clerk of courts and the deputy 
have not received any compensation for their services as such clerk and deputy 
for the last quarter <Jf the year 1910. 

Sections 2893 anrl 2894 of the General Code were amended as follows: 

"At the end of each quarter, each such officer shall pay into the 
county treasury on the warrant of the county auditor, all fees, costs, 
penalties, percentages, allowances and perquisites of whatever kind col· 
lected by his official services, which money shall be l{ept in separate 
funds by the county treasurer, and credited to the office .from which they 
were received, and he shal! also, at the end of each year of his in
cumbency in office and at the close of the term for which he shall have 
been elected, make and file a sworn statement with the county commis
sioners, of all fees, costs, penalties, percentages, allowances and per
quisites of whatever kind, which are due his office and unpaid." 

Section 2984, General Code: 

"On the first Monday of April, .July, October and .January, whenever 
necessary, during one year after April 1, 1910, the county commissioners 
by order entered on their journal, shall transfer from any other f11nd 

or funds of the county officer's fee fund, such sums as are necessary to 
make good any deficiency in such fee fund likely to arise during the 
ensuing quarter in consequence of the payment of such officer, deputies, 
assistants, bookkeepers, clerks or other employes during such period 
from the amounts then in or estimated to come into such fee fund for 
that period from such office. Provided that the aggregate amounts so 
transferred to the fee fund of any such officer, except the county clerk, 
probate judge and sheriff, shall not exceed the aggregate amounts paid 
into or authorized to be paid into the general fund from the fee fund 
of such officer during such period." 

101 0. L., pp. 199-200. 

Section 2984. as amended, extended the time for the period of one year or 
until April 1, 1911, guaranteeing the salaries of the various county officers under 
the county salary act, and provided that on the first Monday of April. .July. 
October and .January, whenever necessary, during one year after April 1. 1910, 
the county commissioners, by order entered on their journal, shall transfer 
from any other fund or funds of the county, in their discretion to any county 
officer's fee fund, such sums as are necessary to make good any deficiency in 
~UC'h fee fund likely .to arise during the ensuing quarter in consequence of the 
payment of such officer, deputies, etc., or other employes during such period 
from the amounts then in or estimated tor come into such fee fund for that 
period from such office, etc. 

It is my opinion tliat the statute naming the first :Monday of April. .July, 
o~tober and .January, whenever necessary, etc., is only directory. That is, the 
romm'ssioners on such dates can provide hy resolution for a transfer from any 
ether fund to the county officers fee fund, such sums as are necessary to make 
good any deficiency in such fee fund, and on their failure so to do on the dates 
mentioned at the beginning of any quarter, that they can provide at anv timA 
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within the year ending April 1, 1911, for such a transfer of fund that may be 
necessary to meet deficiencies in the fee fund. I therefore hold that the county 
commissioners may legally adopt the above resolution. 

Yours very truly, 
TDIOTHY S. HOGAN, 

• Attorney General . 

31. 

COUNTY CLERK-ALLOWANCE OF AGGREGATE EXPENSES AS FIXED 
BY COl\1:\IISSIONERS, FINAL·-DATE OF COMMISSIONERS' ACTION, 
DIREC'I'ORY. 

The stipulation of sr:ction 2980, General Code, requtrzag thr~ commissioners 
to fix the aggregate allowance of thr county clerk "within five days'' after the 
filing of the required statement by tha~ oflicial is directory only and sueh action 
taken by the commissioners at a later period is none the less valid. 

The allo1cance once fixed by such action and entrred upon the journal is 
final as to the a{lm·egate sum permitted and after such action the commissioners 
are not empowered to make further allowances. 

CoLU.\mus, Onro, January 17, 1911. 

Hox. F. A. SHIVELEY, Prosecuting Attorney, 'West Union, Ohio. 
D~;AR Sm:-You state that on November 20, 1910, the! county clerk of Adams 

county filed with the county commissioners the )Statement provided for in sec
tion 2980 of the General Code; that such statement was considered at a meet
ing of the county commissioners held November 2:ld, and action taken as shown 
by the following journal entry of the county commissioners: 

"The matter of making deputy allowance for 1911, came up and 
the same being discussed fully, and as Commissioner Lewis not being 
present, it was moved by Ramsey and seconded by l\IcCormick that we 
lay the matter over to our regular meeting in December." 

That on December 6th action was taken as shown by the following journal 
entry of the board of county commissioners: 

"ln compliance with section 3 of the act of the general assembly 
of Ohio, passed :\larch 23, 1906, the various county officials filed on 
November 20, 1910, with the county auditor of Adams county, Ohio. their 
sworn statement of the amount required for the payment of deputies, 
clerks, book){eepers and assistants for the year of 1911, and after said 
statements had been examined by the board of county commissioners, it 
was moved by Ramsey, seconded by Lewis, that the following sums be 
fixed and determined as the aggregate sum to be expended by said respec
tive officials for all deputies, assistants, bookkeepers and clerks or oth('r 
employes of their respective offices for the year beginning January 1. 
1911. County clerk the sum of $200 for the year 1911. * * *" 

And that subsequent to such action of December 6, 1910, the county clerk 

10-Vol. II-A. G. 
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has asked for a sum of money in addition to the amount fixed at the meeting of 
the county commissioners on December 6th for the employment of additional 
help in the office of the county clerk for the coming year. You ask: 

"1. After the county commissioners have bona fide made an allow
ance or appropriation to be expended for clerk and deputy hire in the 
county clerk's office upon a requisition duly and legally made by said 
clerk and within the time specified by lav.-, can they at their next _meet· 
ing rescind such action and make another and greater allowance? 

"2. Whether the action of the county commissioners on December 
6th in fixing the aggregate sum to be expended for the year 1911 is 
valid? 

"3. Whether the county commissioners can act only once under sec
tion 2980 or whether they may from time to time make allowance of 
such amount as the commissioners deem sufficient? 

"·L ·whether the county commissioners may make an allowance 
under section 2980 to cover a deficit created in a previous year, when 
the allowance for such previous year has been marle and exhausted?" 

Section 2980 of the General Code provides as follows: 

"On the twentieth of each November, such officers shall prepare and 
file with the county commissioners a detailed statement of the probable 
amount necessary to be expended for deputies, assistants, bool{keepers, 
clerks and .other employes of t)?.eir respective offices, showing in detail 
the requirements of their offices for the year beginning .January first 
next thereafter with a sworn statement of the amount expended by 
them for such assistance for the preceding year. Not later than five 
days after the filing of such statement, the county commissioners shall 
fix an aggregate smn to be expended for such period for the compensa
tion of such deputies, assistants, bookkeepers, clerks or other employes 
of such officer, which sum shall be reasonable and proper, and slurll 
enter such find'ing upon the'ir journal." 

Section 2981, General Code, provides as follows: 

"Such officers may appoint and employ necessary deputies, as
sistants, clerlis. bookkeepers or other employes for their respective of
fices, fix their compensation and discharge them, and shall file with the 
county auditor certificates of such action. Such compensation s~wll 

nat exceed in the ag_qregate for each office the amount fixed by the com
missioners for s1~ch of{ice. When so fixed, the compensation of each 
duly appointed- or employed deputy, assistant, bookkeeper, clerk and 
other employe shall be paid monthly from the county treasury, upon 
the warrant of the county auditor." 

Section 2989, Genera\ Code, provides as follows: 

"After deducting from the proper fee fund the compem;ation of all 
deputies, assistant'>, clerks, bookl,eepers and other employes, as fixed 
and authorized herein, each county officer herein named shall receive 
from the balance therein the annual salary hereinafter provided, pay
able monthly upon warrant of the county auditor." 
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Section 2999, General Code, provides as follows: 

"l';othing in this chapter shall be construed to make a county, or 
an officer thereof, liable to any of the officers named herein or his depu
ties, assistants, clerks, bookkeepers or other employes, for the payment 
of compensation in excess of the amount herein authorized, or except 
in the manner herein provided." 

Since the county commissioners are public offieers they haYe only !mch 
powers as are conferred upon them by statute, either expressly or by implica
tion. Unless, therefore, statutory autharity, express or implied. can be found 
authorizing any action, the county commissioners are not authorized by law 
to take such action. 

Under section 2980 of the General Code it was the duty of the county clerk 
to file a statement with the county commissioners on the 20th of November. 
This he has done in this case. It is also the duty of the county commissioners, 
under such section, to fix the aggregate sum to be expended during the year 
1911 by the county clerk within five days after the filing of such statement. In 
case the county clerk fails to file his statement at the time prescribed, or in 
case the county commissioners fail tu act within five days, they can be com
pelled by law to perform the duties prescribed for them by statute. 

It has been held. however, in numerous cases that in case such action is 
not taken within the statutory time, the statute will be construed as directory 
to the extent that the action taken will be deemed legal and binding. When, 
therefore, the county commissioners took the action above described on De
cember 6th, they were derelict in their duty in that they acted more than five 
days subsequent to the filing of the statement, hut their action was neverthe
less legal and binding. 

The question thereupon arises whether when the county commissioners 
have once acted and entered their findings upon their journal, as provided in 
section 2980, any additional appropriation can be made in excess of the aggre
gate sum thus fixed. 

So far as section 2980 is concerned, no authority is given to change the 
aggregate sum fixed as provided in such section. 

The language of section 2981, "such compensation shall not exceed in the 
aggregate for each office the amount fixed by the commissioners for such of
fice," seems to indicate that the action tal,en under section 2980 is final. 

Of similar purpor·t is the language "as fixed and authorized herein." as 
found in section 2989, and the language "in excess of the amount herein 
authorized, or except in the manner herein provided," as found in section 
2999. 

Unless, therefore, we find some statutory authority elsewhere we must 
conclude that the action taken under section 2980 is final. 

I find upon investigation that certain sections of the statute provide for 
giving additional amounts to various county officers. For example, section 
2629 provides for additional allowance to the county auditor under certain cir
cumstances. Section 2998 provides for an additional allowance to the sheriff, 
etc. I am unable, however, to find any provision of law expressly or impliedly 
authorizing any additional allowance for the county clerk. The absence of 
any statute of this ldnd relating to the county clerl,, togf!ther with the pres
P.nce of specific statutes on this snb!P.ct relating- to other officers, leads me to 
believe that the general assembly intended that no additional allowance should 
be made for the county clerk, and that the action of the county commissioners 
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on December 6, 1910, is complete and final so far as the year 1910 is con
cerned. 

I am, therefore, of the opinion, first, that the county commissioners can
not rescind the action tal,en on December 6th in allowing $200 for the year 
1911; second, that while it is the duty of the county commissioners to act 
under section 2980 within five days, their action is legal if taken subsequent 
to the expiration of such five days; third, that the action of the county com
missioners on December 6th is final. and that they may make no allowance for 
the county clerk from time to time, and fourth, that since section 2980 pro
vides only for the fixing of an aggregate sum "for the year beginning. January 
first next thereafter," the county commissioners are not authorized to make 
an allowance to cover the deficit created in a year prior to the year for which 
such aggregate sum to be expended, is fixed. 

I appreciate that the opinions herein expressed may work a hardship in 
the particular case presented to me, but the remedy lies with the general as
sembly. I suggest as a means for providing for such contingencies that the 
general assembly enact a law authorizing the oounty commissioners in such 
cases as this to file a petition in the common pleas court, asking for authority 
to make allowances in excess of the sum fixed by them as provided in seetion 
2980 of the General Code. 

40. 

Yours very truly, 
TilliOTHY S. HOGAN, 

Attorney General. 

RIGHT'S AND DUTIES OF COUNTY COMMISSIONERS AND COUNTY. CI...RRK 
WITH REFERENCE TO SUPPLIES FOR LATTER. 

Under section 2872, General Colle, the commissioners are em.powerea to 
purchase and furnish supplies tor the clerk. When they fail so to clo, however. 
the clerk may procure such articles and upon his certificate shall /Je allOW!:'(L for
the same by the commissioners. 

January 19, 1911. 

F. A. SHt\'ELY, Esq., Prosecuting Attorney, West. Union, Ohio. 
D~;AR SJR:-Your letter of .January 17th, requesting construction of section 

2872 of the General Code received. You also inquire: 

"First: If the county commissipners actually furnish, or offer to 
furnish all such supplies for the clerk is the clerk hound to acce11t same 
or may he disregard the wishes of the commissioners in the matter and 
buy from whom and at what prices he pleases? 

"Second: Is the clerk the sole judge of what supplies he shall 
purchase, and what remedy have the commissioners if ·he becomes 
exorbitant or exacting in such matters?" 

Section 2872 of the General Code is as follows: 

"The county commissioneTs shall furnish tlle clerk ali blanks, 
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books, including printed trial docl{ets, blanks, stationery, and all things 
necessary for the prompt discharge of his duty. The clerk may pro{'nre 
all such articles and upon his certificate shall be allowed therefor." 

It is my opinion that under section 2872 of the General Code just quoted 
if the county commissioners actually furnish or offer to furnish the neressary 
supplies for the clerk of the court, the clerk is bound to accept the same as it 
becomes the duty of the county commissioners under section 2872 of the 
General Code to furnish the clerk all blank books, trial dockets, blanks and 
stationery and all things necessary for the prompt discharge of his duty. 

However, if the commissioners at any time fail to supply the neresRary 
books, stationery and supplies the clerk may procure such articles and upon 
his certificate shall be allowed therefor. Yonr ~e('oncl inquiry is ansv.•ered by 
the reply to the first in that it is the primary duty of the county commissioners 
to furnish supplies and the clerk therefore is not 'the sole judge of what l'mp
plies he shall purchase, and the commissioners have the power to determine 
what are the needs of his office. 

However, the commissioners should consult the clerk and determine what 
supplies he may need for the prompt disrharge of his duties. 

44. 

Yours respectfully, 
TnwTHY S. HoGA::-1, 

Attorney General. 

TAXES AND TAXATION-HOUSES FOR PUBLIC WORSHIP-INS'I'ITUTION 
OF PURELY PUBLIC CHARITY. 

A house, owned by a private individual and usecl exclusively ns a place tor 
public meetings anil tor addresses, the owner receiving no pf'ctmiary gain then•
from, is not a h01tse used exclusively to~ "public 1rorship'' nor an ''institution of 
purely public charity," within the comprcllension of article 12, section 2 ot the 
constitution nor of sections 5345 and 5353, General Gocle, prodding for e.J:emp
tions from taxation. 

Corx~lllL'H, Onro, January 20, 1911. 

Hox. FHAXK H. FHEBIH, Prosecuting Attorney, Georgetou;n, Ohio. 
Dt:An Srn:-You state that from the years 184R to 1901 certain prOI•erty at 

Ripley, Ohio, was occupied by the Christian church for religious purvos~s of 
the church building construrted thereon; that no taxes during thh; period were 
paid on such property; that in 1901, the church having disbanded, this prop
erty was sold to an individual and conveyed to him by deed, and that from 1!101 

until about one year ago this property was used only for religious meetings, W. 
C. T. U. meeting; as a public meeting place and as a place for the delivery of 
addresses upon public questions, the owner of the property receiving no re1•enuc 
from such property in return for such uSCfl of the same. 

Yen ask whether or not the owner of such property is exempt from paying 
taxes on the same from the time of his acquisition of such property since 1901. 
Article 12, section 2 of the constitution provides that: 

"Houses used exclusively for public worship, institutions of purely 
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public charity, public property used exclusively for any public purpose, 
and personal property, to an amount not exceeding in value two hundred 
dollars, for each individual, may, by general laws, be exempterl from 
taxation." 

Section 5349 of the General Code provides that: 

"Houses used exclusively for public worship, the books and furni
ture therein and the ground attacherl to such building necessary for the 
proper occupancy, use and enjoyment thereof and not leased or othPr
wise used with a view to profit * * *, shall be exempted from taxa
tion." 

Section 5353 of the General Code provides that: 

"Property belonging to institutions of public charity only, shall be 
exempt from taxation." 

Since the persons owning the above exempted classes of property, enjoy
ing benefits arising from the taxation of property without being themselves 
taxed, and since exempted property enjoys such advantages at the expense of 
the property not exempted, it would be' an injustice to the public at large to 
give any particular property the special privileges of exemption from taxa
tion unless such property clearly falls within the exempted class. 

The above property cannot be described as property belonging to an insti
tution of public charity only, because an individual cannot he an institution and 
because such property was not set aside for public charity only in such a man
ner that it could not' at any moment be used by the owner for a different pur
pose. The owner, in fact, continued to exercise full control over this prop
erty, and may, so far as we know, have been holding such property as an in
vestment with a view to selling the same at a profit, or may have permitted its 
occupancy upon certain conditions as to the care or custody of the same, which 
conditions might amount to an adequate consideration for the nse of such prop
erty. At any rate the ownership and control of such property was Yested in an 
individual instead of in an organization or corporation which might be classed 
as an institution of public charity only, and such individual coulrl use or dis
pose of such property at any time in any manner he rlesired without taldng 
into consideration anything except his own individual profit. 

This property cannot be classed as under the heading "houses used ex
clusively for public worship," because it was owned by an individual and used, 
not merely for public worship, but also as a public meeting house and a place 
for W. C. T. U. meetings and a place for the delivery of addresses. Even if 
such a building were used exclusively for reli!!ious purposes, it might be 
claimed that the individual owner might be compelled to pay taxes for such 
property unless the property were owned by the particular persons or organiza
tions using such property for public worship. 

Since, therefore, the property described by you does not fall within the 
two classes above named as exempt or within any other classes of exempterl 
property, I am of the opinion. from the facts presented, that the owner of 
such property is liable for taxes thereon from the date of his purchase in 
1901. 

Very truly yours, 
TiliiOTHY s. HOOAN, 

Attorney General. 
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45. 

COL'X'I'Y PROSECL'TOR-CRUIIXAL PROCEDL'RE-EXPE~SE OF BRI~G
ING WITNESS FR0:\1 ANOTHER STATE, ALLOWED BY CO:\U1ISSION
ERS-ORDER OF COURT. 

L'ncler authority of section 3004. Grneral Code, authorizing the county com
missioners to allotc exprnses incurrPd by thP county prnsecutor in furtherance 
of justice. the ac-tual expenses of brit~ging a 1citness for the state in a criminal 
case together u;ith a necrssary companion. from the state of Illinois, may be 
advanced by the proser·utor and reimbursement 11zay be made by tile cou,tty cum
missioners. 

It tvouza be tcell, huwei;er, to have a special orcler of the court for the pur
pose. 

January 20. 1911. 

Hox. CHARLES H. DUXCAX, Prosecuting Attorney, Urbana, Ohio. 
DEAR SJR:-Your letter of January 18, 1911, requesting my opinion on the 

following state of facts received: 

"In the case of State vs. Brannon, now pending in the court of 
common pleas of this county, the defendant is charged with first rlegree 
murder. The only witness available for the st9.te and one without which 
it cannot safely go to trial is a resident of Illinois. This witness is 
willing to come here and testify at the trial provided her expenses are 
paid. Her condition is such that she cannot and will not travel with
out a compa~ion. Am I authorized under section 3004 of the General 
Code to advance to this witness her actual expenses incurred in coming 
here to testify, including the traveling expenses of her companion, 
less, of oourse, such sum as she may lawfully draw as witness fees and 
mileage to the state line, and incluue sum so advanced in my monthly 
expense account? The phrase 'in furtherance of justice' would seem 
to be broad enough to inC'lude such an item of expense." 

Section 10 of the Bill of Rights provides that in any trial in any court the 
party accused shall be allowed to demand the nature and eause of the accusa
tion against him, and have a copy thereof, to meet the witness face to face, 
and to have compulsory process to secure the attendance of witnesses in his 
behalf. 

Under section 13668 of the General Code it provides 

"That if a material witness for the defendant resides out of the 
state, etc.," 

the procedure necessary to secure the attendance of surh witness, but there 
seems to be no section of the General Code that expressly authorizes the ex
penditure of money to secure the attendanre of witnesses for the state who 
reside outside of the state. 

The 'section of the Bill of Rights just referred to gives the accused the abso
lute right to meet the witnesses against him face to face; thPn in the proper 
administration of justice there should be a statute authorizing the incurring 
of expenses under conditions named by you in your letter. I believe there is. 



1032 PROSECUTING ATTORNEYS 

To hold otherwise it would retard and sometimes defeat the administration of 
justice. 

Section 1024 of the Revised Statutes, now section 2570 of the General Code, 
formerly section 12 of Swan's Statutes amended, provides as follows: 

"Except moneys due the state, which shall be paid out upon the war
rant of the auditor of state, the county auditor shali issue warrants 
on the county treasurer for all moneys payable from such treasury, 
upon presentation of the proper order or voucher therefor, and keep a 
record of all such warrants showing the number, date of issue, amount 
for which drawn, in whose favor, for what purpose and on what fnnd. 
He shall not issue a warrant for the payment of any claim against the 
county, unless allowed by the county commissioners, except where the 
amount due is fixed by law or is allowed by an officer or trilnmal 
authorized by law so to do." 

The statute just quoted authorizes the auditor to issue county warrants 
fer the payment of any claim against the company where the amount due is 
fixed by law, or allowed by an officer or tribunal authorized by law !lO to do. 
In the case of the State ex rei. Cooper vs. Armstrong, Auditor, found in 19 
Ohio Reports, page 116, the sheriff of Hamilton county, during the May term 
of 1850, expended the sum of $174.17 in and about the boarding and care of two 
traverse juries, impanelled to try a person charged in two indictments, with the 
crime of murder, there being no statutory provision at that time providing for 
the payment of such expenses. This money was expended by the sheriff in 
obedience to the order of the court made necessary in the administration of 
justice in a criminal proceeding. The auditor refused to mal;e an allo•wance 
for this bill and mandamus was brought by the sheriff against him seel;ing to 
compel him to allow this bill. 

The supreme court in passing upon the qnestion said: 

"There is no difference of opin-ion amongst our number, in res11ect 
to the juatice of this claim, and the propriety of the expenditure by the 
sheriff, under the circumstances .. 

"Indeed we would with one voice unite in advising the defendant 
to audit and allow the account as a proper charge against the county 
of Hamilton, but we do not see the way clear to carry out the remedy 
by mandamus, as the law no where, in express teqns, makes it the 
duty of the auditor to act npon the allowance of the conrt, in cases of 
this sort. 

"A majority of the court, however, believe it to be a necessary in
cident to their authority, to make a provision for the sustenance and 
cue of juries when called to administer the criminal laws of the state, 
in any county; and as the speediest way of reimbursing the sheriff for 
maney advanced by him for this salutary purpose. they will direct the 
county auditor to consider an account of this character, audited and al
lowed by the court as 'a just demand against the county, settled and al
lowed by a tribunal authorized by law to do so.'" 

While there has been no ruling of this department upon the identical ques
tion involved, but I am informed that it has been the custom of the state ac
counting bureau to hold that expenses irrcurred under !il;e circumstances set 
forth in your letter were lawfully incurred by the prosecuting attorney under 
section 3004 cited by you and a proper subject for allowance by the county com-
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missioners. It is, therefore, my opinion that the prosecuting attorney can incur 
the expenses referred to in your letter under authority of section 3004 of the 
General Code, and the same should be allowed by the county commissioners. 
I, however, advise that you also secure a special order of the court authcrizing 
you to incur the expenses stating in the entry the same is necessary for the 
purpose of administration of justice in the case referred to. 

47. 

Very truly yours, 
TDWTHY S. HoG \X, 

Attorney General. 

Co:\IMISSION, "OLDEST" OF .JUSTICE OF THE PEACE-DATE OF SIGN
ING AND ISSUE. 

The "Oldest commission" tor the purpose of determining the justice of the 
peace who shall fill a vacancy in the hoard of trustees. is one bearing the 
earliest rlate of signing and issue. 

Counwus. Onro, January 21, l:H 1. 

Hox. DA\'ID A. \VF.nSTF.R. ProseczLting Attorney of Williams Co•mty. Bryan. Ohio. 
DEAR S11c-Your favor of .January 4, 1!!11, addressed to my predecessor, 

Hen. U. G. Denman, has been referred to me. 
You ask for a construction of section 1452 of Bates' Revised Statutes. am: 

an answer to the following question: 

"Does the oldest commission refer to the date of the commission. 
as signed by the governor or the date of the term beginning under the 
commission?'·' 

Section 3263 of the General Code, whkh was formerly section 1452, Re
vised Statutes, reads as follows: 

"When for any cause a township is without a board of trustees or 
there is a vacancy in such board, the justice of the peace of such town
ship holding the oldest commission, or in case the commission of two 
or more of such justices bear even date, the justice oldest in years, shall 
appoint a suitable person or persons, having the qualifications of elec:tors 
in the township to fill such vacancy or vacancies for the unexpired 
term." 

-:'lfy opinion is that the words "oldest commission" undoubtedly refer to the 
rlate upon which the commission was signed ann issued. Yon state that one 
~ommission is dated NoYernber 29, 1909. and that the other commis~don is dated 
December 21, 1909; therefore, under section :1262, the olde<;t commission iR the 
one dated November 29, 1909. 

Very truly yours, 
TnJoTnY S. HoG.\X, 

Attorne11 (!eneral. 
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49. 

ASSESS:\1ENTS ON SCHOOL LANDS VESTED BY CONGRESS IN LEGIS
LATL'RE IN TRUST FOR SCHOOL PURPOSI<:S ILLEGAL--SECTION 16; 
l\IARION TOWNSHIP. 

Section 16 of scliOJ)l lands in Marion township 1eas 1>estecl in the state in 
trust fo·r school purposes. b11 act of con!}ress. There is no special statutory pro
dsion making such lanrls rzmenable to nssessments fm· pilce improvements and 
such an asse~sment ·•conlrl furthermore lle a violation of thP. trust cle{inecl bY. 
agreement betu·een the stnte and the United States. 

No1· are the trustees of sa·id sec:tion mttl:orized o,· giren any power to consent 

to such an assessment. 

COLL',tm:s, Onro, January 21, 1911. 

Hox . .J. R. S-rtLLJ.\GR, P1·osecuting Att01·ney, Kenton, Ohio. 
DEAR Sw:-Y0u state that .Marion township in your county still owns 

original srhool section sixteen, and that under sections 7181, ct seq., of the 
General Code, an assessment for the construction of a pil'e has been levied 
against such section of school lands. Yon ask whether such assessment is 
valirt, and whether the trustees of the original township are authorized to pay 
such assessment if they so desire. 

In the case of Lessee, etc., vs. Campbell, et al., 17 Ohio, 267, the court say·: 

'·Section sixteen by act of congress, passed March 3, 180.3, was 
vesterl in the leuislature of the state in tntst for the use of schook 
By a law of Ohio, relating to original surveyed townships, provision 
is made tllat three trustees and a treasurer shall be elected for the 
purp0se of taldng into their care the school lands." 

In the case of Trustees, etc., vs. Campbell. et al., 16 0. S., 11, the court ·say: 

"By the ordinance and resolution 11assed hy the convention of Ohio, 
November 29, 1802, modifying the propositions made by congress, in the 
act of April 30th of the same year, it was required that all lands to be 
appropriated by the united States for the support of schools should be 
veste(l in the l~gislatu1·e of tl1is state. in trust tor said purpose. Con
gress, by act approved l\·Iarch :3, 1803, confirmed its propositions to the 
requirements of the orrlinance, and declared that section sixteen, and 
the other lands appropriated for the use of schools in the state of Ohio, 
should be vested in the legislature of the state, in trust for the use of 
scl-Jools, and for no other ?tse, intent, or purpose whatever * * *. The 
vesting of these lands, by i he act of congress, in the legislature, in pur
suance of the ordinance of this state, is the same in legal effect as if 
the title had beeu vested in the state, co nomine. They thereby became 
the property of the state, in trnst for the townships or districts for 
which they were designed." 

The court ftirther held that the management of such lands by officers pro
vided for by laws of the state "in no way lessens the rights or responsibilities 
of the state, or changes its relations to the property," and that the legislature 
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itself has taken this view, in a number of actR. by describing such school prop
erty as "the property of tlw state." 

The principles abo1·e cited from 16 0. S., 11, are reiterated in the case of 
Seeley vs. Thomas, 31 0. S., :301, in whirh case it is held that the statute of 
limitations does not O[Jeratc as to school lands, for the reason that such lands 
belong- to the state in trust. 

It is conceded that, under article 12, seetion 2 of the constitution and section 
5349, General Code, school lands are pxempt from taxation. However, the point 
is raised in this ense thH.t, an assessment under sections 7181, et seq., is not a 
tax under· the above provisions of the constitution, and section 5349, General 
Code; and the case of Lima vs. CemPtery Assoeiation, 42 0. S., 128, is cited in 
support of this viP.w. In commenting UJlOn such case, the court, in the case 
of Poock, Treasurer, vs. Ely, eta!., 4 C. C. R., 41, used the following language: 

"T~ that case the lands were the property of a private corporation, 
which but for the express exemption by law, would have been liable for 
taxes. In other worus, it is only by virtue of the statute that cemeteries 
and the like are exempt from taxation, and assessments as distinguished 
from taxes not. being included within the exemption, may be lawfully 
levietl upon thE> real estate of such corporations. But can this be so as 
to lands belonging to the state, and held for the support of public 
schools? The policy of the state from the time of its organization has 
been to encourage schnols and the means of education. To hold that 
school lands may be assessed for the constrnrtion of roads, ditches and 
the lil,e, anrl the rents sequestrated r.o pay the expense. would be to 
dPfeat the object of the trust upon which the state holds its title, and 
against state policy. We are bound to presume that the legislature, in 
whom is vested the title to these lands, did not intend, in exempting 
from taxation cemeteries and the like, to imply the right to assess 
lands held by it for school purposes for loc;tl improvements, and thus 
impair, if POt defeat, the very object of the' grant." 

To hold that an assessment can he marle and enforced against school lands 
would, therefore, amount to holding that such lands could be made liable for 
the payment of money without the consent of the state, and in violation of the 
trust reposed in the state when such lands were conveyed to the state by the 
United States government for the support of our schools. This is made more 
evident when we consider that if the assessment can be made against such 
lands, then upon the refusal nf the trustees to pay such assessment, such lands 
could be sold for the payment of the assessments, in the same manner as other 
property assPssed. 

This view is furth!'r supJlOrted by the rlecision of the supreme court in the 
case of Toledo vs. Board of Education, 18 0. S., 83, in which the court held: 
(See syl.) 

"School property is not liable to assessment for a street improve
ment; nor can a jurlgment be rendered against the board of education 
for the payment of the assessment out of its contingent funds." 

And in the case of 48 0. S., 87, it is held that school property is not 
assessable for a sidewalk. 

Whether, therefore, we follow the rule of statutory construction, that a 
general statute cannot be made applicable to the state or to lands owned by the 
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state unless specifically made applicable; or whether we take the view that such 
school lands are held in trust by the state and that the permission of such an 
assessment would be a violation of such trust, as defined by agreement between 
the state and the United States, we must conclude that such an assessment 
c.annot be made against school lands. 

Nor can it be contended that under the provisions of section 3197, the 
trustees may, of their own volition, pay such an assessment, because of the 
benefits to be derived from the school lands under their control. The trustees 
of such school lands are only the agents of the state, and "are a corporation 
for special limited purposes, with special and definite powers only, and cannot, 
in general, do any act foreign to the purpose of their creation." (5 Ohio 185.) 
'While section 31!J7 authorizes them to make improvements "on the school lands," 
such improvements are to be made by the trustees themselves, and not by some 
outside authority; aml I find no law authorizing such trustees to consent to an 
assessment, even volunta.rily, on the ground of benefits to be received by school 
lands by reason of any improvement. 

I am, therefore, of the opinion that an asf:iessment against the -school lands 
under section 7181, et seq., General Code, is invalid, and that the trustees of 
school lands cannot consent to and pay such assessment. Such lands should, 
therefore, be entirely excluded from consideration in the making of assess
ments in connection with such road improvement. 

51. 

Very truly yours, 
TIMOTHY S. HOGAN, 

.Attorney General. 

SHERIFFS--ALLOWANCE BY COUNTY COMMISSIONERS OF EXPENSE 
OF "MAINTAINING" HORSES AND VEHICLES-NO ALLOWANCE FOR 
PURCHASING OR RENTING THE SAME. 

As section 2997, General Corle. pro1;i(les only that the sheriff may be allowecl 
the expenses of "ntaintai·J>ing'' horses and vel!icles necessarY' to the aclministra
tion of his duties, such expenses may only be incurred to the extent o~ the cost 
of up-keep, subsistence or care. etc .. of horsr>s or vehicles. 

Expenses may not therefore. be allowed. for purchasing or renting, or con
tracting tor these facilities. 

January 23, 1911. 

Hox. WAT.TEn W. BorwEn, Prosecuting Attorney, Chillicothe. Ohio. 
DEAR Sm::_I am in receipt of your letter of January 11th, 1911, in which 

you state: 

"I have been requested by the county commissioners of this county 
to give an opinion as to the right of the commissioners either to con
tract for horses and vehicles ne('essary to the proper administration of 
the duties of the sheriffs office or to allow the sheriff his expenses 
incurred in renting horses and vehieles for such purposes." 

You also refer to the opinion of Attorney General Ellis rendered December 
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20, 1906, which held that under what is now section 2997 of the General Code, 
the county commissionPrs should furnish the nPr.essary horses and vehicles for 
the use of the sheriff, and to the casp of the State vs. Commissioners, 10 C. C., 
n. s .. 398, which disapproves of t'his opinion; and you also ask whether or not 
this departmPnt has made any further ruling in this regard. 

Answering your last question first, I wish to state that to the best of my 
lmowledge this department has made n0 further ruling upon this particular 
question since the decision of the circuit court that you refer to, unless a 
decision rendered by Attorn!'y GPnPral DPnman November 2, 1909, holding 
that the commissioners were without :otnthority to purchase an automobile for 
the nse of the county surveyor, can be so regarded. 

Section 3997 of the General Corle wa<; originally section 19 of the salary 
law, as passed March 22d, 1906, Ohio Laws, volume 98, pages 89, et seq. This 
Jaw as originally enacted, ann as found in said reference, is as follows: 

"The county commissioners sh11ll, in ~.drlition to the compensation 
and salary herein provided, make allowanceR quarterly to every sheriff 
for keeping and feeding prisoners under section 1235 of the Revised 
Statutes, and shall allow his artual and necessary expenses incurred 
or expended in pursuing or transporting persons accused or convicted 
of crimes and offenses, in conveying ann transferring persons to and 
from any state asylum for the insane, the inRtitution for feeble-minded 
youth, Ohio hospital for epileptics. boys' industrial school, girls' in· 
dustrial home, county homes for thP friendless, houses of refuge, 
children's homes, sanitariums, convents, orphan asylums or homes, 
county infirmaries, and all institntions for the care, cure, correction, 
reformation and protection of nnfortunates, and all expense of main· 
taining horses and vehicles nec~ssary to the proper administration of 
the duties of his office. Every sheriff !'hall file under oath with the 
quarterly report herein provided for, a full, accurate and itemized 
account of all his actual and neces!lary expenses, mentioned in this 
section before the same shall be allowed by the county commissioners." 

Upon this law as above quoted the opinion of Attorney General Ellis, and 
t.he opinion of the circuit court in the 10 C. C., n. s., 398, were both rendered. 
r wish to call your attention particnlarly to the language of the court in said 
case beginning on page 399: 

"As we view it, thcre is nothing- in the section which indicates an 
intention on the part of the Jegif'!ature in the use of the word 'main· 
taining,' of using it, or giving to it, any other than its ordinary meaning. 
On the contrary evPry worcl in the !'ertion indicates otherwise. 

"ThPre is no provision in it for the allowance of expenses in the 
purchase of any articles by uamP, but feed; and all other intended 
articles can be aRcertainerl only by implication. Public offices can be 
allowed only such compem;ation, or fees, as are provided for in express 
terms, or by necf'ssary implication from the terms useil, and the words 
'expense of maintaining.' as :1pnliecl to horses and vehicles, cannot, by 
implication, include, or refer to, the expense of their purchase. If the 
legislature intenilerJ to have county rommissioners supply sheriffs with 
horses, vehicles and hnrne>5s. or to allow thPm the expense necessarily 
incurred in their purchase, it rPrtainly would have so provided in unam· 
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biguous terms. Simple words only were needed to make such a pro
vision. 

"What, then, is the definition-thf' ordinary meaning-of the word 
'maintaining' especially whf'n applied to animals and vehicles? 

"All lexicographer;; define maintenance aR 'maintaining: support
ing; upholding; keeping up; sustenanr?e; supply of the necessaries of 
life; subsistence:' and the word maintain 'to hold or keep up in any 
partictilar state or conditi0n; to support; to sus tail'; to keep up.' So 
that the meaning of the word 'maintaining' as used in this section in 
reference to horses and vehicles, means supporting; sustaining; keeping 
up; supplying with the necessaries of life; and the legislature therefore, 
in this provision only meant aud intP.nded that sheriffs should be allowed 
the necessary expenses incurred in supporting, sustaining and supplying 
their horses with the necc>ssarics of life, and in keeping their vehicles 
in good condition, and not in the purchase of them." 

You will not particularly that thf' court expressly says: 

"Public officers can be allowed only st•ch compensation, or fees, 
as are provided for in express terms, or lJy necessary implication from 
the terms used." 

And again: 

"If the legislature intended to have the county commissioners supply 
sheriffs with horses, vehicles and barnes~. or to allow them the expense 
necessarily incurred in their pnrcha,.e, it t.:ertainly would have so pro
vided in unambiguous terms. Simple worrls only wf're neeclerl to 1nake 
such a provision." 

Therefore, my opinion is that if the legislature had intended to give the 
commissioners the right to contract for horses and vehic!Ps necessary to the 
proper administration of the ::l~1ties of the sheriff's office, or to allow the sheriff 
his expenses incurred in renting- horses and vehicles for such purposes, it 
certainly would have said so. as the cnurt says. in unambiguous terms-simple 
words only were needed to malte such a provision. 

My opinion in this reJ?;ard is made all the stronger from the fact that after 
the decision of the circuit court was so renderer!. holding that the commissioners 
were without authority to supply horses, etc., to the sheriff, or to allow them 
expenses necessarily illC'Jrrcd in their pnrchasf', and that public officers can 
only be allowed such compensation or fees as is provided for in express terms; 
the act quoted in full in the first part of this opinion was am·ended by the 
legislature. See vol. 99, Ohio Ln.ws, 73; ann is the same as section 2997, 
incorporated in t11e General Code. The defects and omissions in the original 
law, if any existed, had been c!Parly indiPated by said decision of the circuit 
court, and yet, the only amendment the lf'gi!'lature n1ade was to insert the 
following paragraph in said original law, to wit: 

"The county commissioners shall allow the sheriff his actual rail
road fare and street car fan~ expimded in serving civil processes and 
subpoenaing witnesses in civil and criminal cases." 

and also the following words: 

"including railroad fare ann street car fare." 
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Evidently the legislature is cognizant of the f:t<'t that such necessary expenses 
as railroad fare and street car fan• were not provided for by said original law, 
and that if the sheriffs were to bP allO\•·ert therefor it would be necessary to so 
~pecify these items in express terms; whith was done. 

Therefore, as the closing paragraph of this section now stands, is: 

"Each sheriff shall file under 0ath with the quarterly report herein 
provided a full, ac,.uratp and itemizcrl account of all his actual and 
necessary expenses, in<'lnding railroad fare and street car fare, mentioned 
in this sectivn before they shall be allowed by the commissioners." 

And 'laid se<'tion nowhere provides for thP allowance to the sheriff for his 
expenses incnrred in renting horses and vphicles for the proper administration 
of his officP. It is my opinion that the same cannot be allowed. I am aware 
that this holding is in all probability r:ontr:-try to the general practice in this 
state, and that the disallowance of such bills will in many cases work a positive 
hardship to the sheriff, but nuder the decision of the circuit court, and other 
decisions along the same lin'l, and thP language of the statute itself, I cannot 
see my way clear to make any other holding. If the public interest requires 
it (and it certainly does require that an offi<'er shall not he compelled to perform 
nPcessary duties, and pay necessary expenses of his office without any remunera
tion whatever therefor), 'it is a mattPr for the legislature. 

As to the right of the commissioners to purchase vehicles or horses for the 
sheriff that question is expressly decided by the circuit court in the. negative 
am! it is not necessary to state anything fnrthPr concerning it. 

1t is my opinion, however, that the sheriff can be allowed for all his actual 
necessary expenses, whatPver the same may be, incurred in pursuing or trans
porting person aceused or convicted of crimes and offenses, in conveying and 
transferring persons to and from any statP. hospital for the insane, the institu
tion for fPeble-minderl youth, Ohio hospital for epileptics, boys' industrial 
school, gir!s' industrial home, r.ounty homes for the friendless, houses of refuge, 
children's homes, sanitariums, convents, orphan asylums or homes, county in
firmaries, and all institutions for the care, cure, correction, reformation and 
protection of the unfortunates. 

53. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

COU~'l'Y AUDITOR NO POWER '1'0 'l'RANSFEH l<~UNDS TO J<'EE FUNDS. 

The county auditor is •oitlwHf nny prnrer to transfer funrls from the county 
fund to the mulitJr's tee furtll 1citll•mt any order or direction from the county 
rom missioners. 

C'm.nlnt·s, Omo, January 23, 1911. 

Hox . .Jo11x F. ~1A!I~:H. Proseruting Attorney. Greenville. Ol1io. 
Ih~An S11c-I haYe yot•r favor of .January 21st, in which you request my 

opinion on the following question: 

"The county auditor of this county has attempted to transfer 



1040 PROSECUTING ATTORNEYS 

$1,00\J.OO from the county fund to the auditor's fee fund without any 
order or direction from the county commissioners so to do. Calling 
your attention to section 2571 and sections !!296-2303 and section 2443 
of the General Code, bas the auditor :my authority of law for such 
action?" 

I agree with the opmwn rendered oy you to the co,mty treasurer to the 
effect that such action on the 11art of the county auditor is without authority 

·of law. I am of the opinion that he is attempting to act under sections 2983 
and 2984 of the General Code, as amended in vol. 101 Ohio Laws, pages, 199, 200. 

Section 2984 of the General Code, as :otmendcd, provioes that: 

"On the first Monday of April, .Jnly, October and .January, when· 
ever necessary, <luring one year after April 1, 1910, the county com· 
missioners, by order entered on their journal, shall transfer from any 
other fund or funds of the county in their <liscretion, ·to any county 
officer's fee fund, such sums as are necessary to make good any deficiency 
in such fee fund. * " *1' 

Whether the anditor was assuming to transfer the funds under the section 
just quoted or under sections 2296 to 2302, citer\ by you, anr\ other sections, I 
am unable to Rtate. However, J concur, as above st.at()fl, in the opinion rendered 
by you, to the effect that the auditor was without anthority of law to transfer 
funds from the county fund to thf' auditor's fee fund without any order or 
direction from th" county commissioners so to do. 

57. 

Respectfully yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNTY PROSECUTOR-LEGAL ADVISER OF ''ONE MILE TURNPIKE" 
IWAD COMMISSIONERS. 

Though not strictly county o(ti.ccrs. tile duties of the road commissioners, 
under the one mile tu1-npil::e lau:, are due to tile couaty. and are so. closely wrapt 
up witll the work of the co11ntu commissioners. that nncler section 1274, General 
Code. in its olcl ancl in its present form. the prosecuting attorney is the sole 
legal -adviser of these commissioners in theiT official capacity. 

Cor.u:~mus, OHIO, .January 24, 1911. 

Hox . .JAY. S. PAISLEY, Prosecuting Attonwv, Stenbenville, Ohio. 
DEAR SIR:-Your communication of January 2, 1911, addressed to my 

predecessor in office, Hon. U. G. Denman, has been referred to me for answer. 
In your communication you ask for an answer to the following questions: 

"First. Did the prosecuting attorney under the old law, by virtue 
of his office, represent the roar\ commissioners under the one mile 
turnpike law; if not, were said road commissioners authorized in the per-
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formam·e of their duties enjoined by the statutes upon them, to employ 
C'ounspl to as~ist thPm th<!rein, and pay for said sen·ices? 

"Nerond. Does the IH'OsccutiJtg attorney under the present Jaw, by 
virtue ot his offic-e, mpres~>nt gratis, the road commissioners in the per
formancl:! of their duties enjoined upon thPm by the statutes, or is 
St!('h board authori:r.ed to employ other counsel and to pay for his 
serviC'es in the performance of surh duties?" 

In an~wer to vour first question, I rtesire to say that prior to the amend· 
ment of section 1274 of the Revi<;;cr1 Statutes. as amended 98 0. L., p. 160, the 
prosecuting attorney was, by virtue of his office, attorney to prosecute on behalf 
of the l'tate all complaints, suits and controversies in which the state was a 
party, aut.! such other suits, matters ann controversies as he was directed by 
law to prosecute within the connty, in the proiJate court, court of common pleas 
and circuit court. In addition thE>reto it was his duty, and he was the legal 
adviser of the county commissioners and other county officers, and any and 
all of them could require of him written opinions or instructions in any matters 
connected with their offic:ial duties, and for these services the county com
missioners were compelled to annually, al their December session, make him 
such allowance as they thought proper for said services. 

By the amendment of section 1274, above referred to, 98 0. L., 160, the 
duties of the prosecuting attorney were enlarged to the extent that it made 
it his mandatory duty to bP the legal adviser, in addition to those officers 
enumerated in the statute, of all township offi.cers, and said amendment also 
provided that no rounty officer or township officer had the right to employ 
other counsel or attorney-at-law to prosePnte or defend their respective boards 
or membl:'rs in any· suits or actions at the expense of the county or township 
except as provided in section 2412, and the said amendment as now found in 
the latter part of section 3003 of the GPneral Code provides that: 

"No prosecuting attorney shall receive a salary in excess of five 
thousand five hundred dollars. Such salary shall be paid in equal 
monthly installments, from the general fund, and shall be in full pay
ment for all servicP.s required by law to be rendered in an official 
capacity on behalf of the county or its officers, whether in criminal 
or eivil matters." 

The board of rofHl ..:ommissioners under the one mile turnpike law, while 
not directly county officers or a county board, ret their duties betng for the 
benefit of the county or the publir, and under the supervision of the county 
commissioners, and surh duties being so intertwined with those of the com· 
missioners of the county, I am of the opinion that they are by implication one 
of the boards that it becomes the duty of the prosecuting attorney to represent, 
the same as the toard of county commissioners or any other county board in 
any action or controversy without adrtitional compensation for such services 
other than those provided by statute. Therefore, the old law, in my opinion, 
reQuired the prosecuting attorney to perform the legal services necessary to 
be performed by saicl board of roart commissioners without ltdditional com- _ 
pensation, ancl that said IJoarrt was without authority to employ other counsel 
to assist them in any litigation or controve1·sies and pay for said services. 

In answer to your second question, I am thoroughly convinced that under 
the present law, by virtue of his office, the prosecuting attorney would be com-

11-Vol. II-A. G. 
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pelled to represent >;aid road commissioners in any litigation or controversy 
without :ulditional compensation for so doing. It is very clear that the amend
ment of section 1274, as amended in 98 0. L., 160, removed any doubt, if there 
eYer was any, as to what the duties of the prosecuting attorney were, and as 
to the salary or compensation he was to receive for said services, and that any 
and all services rendered to any and all boards of the county, such as inquired 
about in your letter, are being paid for under the salary provided for in said 
statute. 

58. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-JOINT SCHOOL DISTRICTS-TAXATION OF 
.JOINED DISTRICTS IN PROPORTION TO PROPERTY VALUATION. 

VI' hen a joint sehoul district is form rl for high school pu1·poses by a town
ship school district anrl an• adjo·ining village district, snch rUstrict becomes one 
district ancl taxes for the S!.t7J1Jort of the some must be borne by the respective 
joined districts in proportion to the total ~·aluation of the property in each, 
notwithstanding the tact that the village district sends the nwst pupils a:nd) 
has the .mwllest valnation. 

COLUMBCS, OHIO, .January 24, 1911. 

Hox . .J . .J. 'WEAnocK. Prosec1tting Attorney, Allen County, Lima, Ohio. 
DEAR Sm:-Your letter of Deeember 31st. 1910, has been unanswered until 

now on account of the great aecumulation of work in this office, occasioned by 
the change in administration. 

You ask for an interpretation of sections '7669 and 76'71 of the Gen~ral 
Code of Ohio. Section '766!1 reads as follows: 

"The boards of education of two or more adjoining township school 
districts, or of a township district, and of a village or special school 
district situated partially or wholly within the township, or of any 
two or more of such school districts, by a majority vote of the full 
membership of each board, may unite such districts for high school 
.purposes. Ea<:b board also may submit the question of levying a tax 
on the property in their rt>spective districts, for the purpose of pur
chasing a site and erecting a building, and iss11c bonds, as is provided 
by law in case of erecting or repairing school houses; but such question 
of tax levy must carry in each district before it shall become operative 
in either. If such boards have fmfficient money in the treasury to pur
chase a site and erect such bnilding, or if there is a suitable building 
in either district ownco by the board of e!luC.J.tion th~t can be used 

. for a high school building, it will not. be necessary to submit the 
proposition to vote, and the boards may appropriate money from their 
fun!ls for this purpose." 

Section '7671 of the General Code reads as follows: 

"The funds for the maintenance and support of such high school 
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shall bi! provided by appropriations from the tuition or contingent 
funds, or both. of each district, in proportion to the total valuation of 
property in the respE>dive llh;triPt~. which must he placed in a separate 
funrl in the trc-asnry of thP hoard of education of the district in which 
the sc-hool house is loc-ated, and paid out by action of the high school 
rommittee for the maintenanre of the srhool." 

You state: 

"We have a situation here in which the valuation of the property 
in the township ;rreatly exceeds that of the valuation of the property 
in the 'village, hut the village has about three times as many pupils 
to attend the high school as the township." 

and you ask: 

"Can the board of the township and the board of the adjoining 
village ag;ree npon the awount thP township and the village shall use 
in m·ecting the buildings anrl purchasing a site, or must the village 
an!l township bear the burden in proportion to the total valuation of the 
property in the respectivP. school distri('ts?" 

The sections above quoted, really need no interpretation on the point raised 
by you, as they are silent with regan! to it. Section 7670 refers to the high 
~chool district established as provi<led by sedion 7669 as a "joint district;" 
therefore, it is to be regarded as onP rlistrict-a j.oint high school district; 
section 7672, General Code, provi<les that ''boarils of education exercising con
trol for the purpose of t;txation over territory within a township or joint tou;n

ship high school district may levy upon all the taxable property within such 
territory; section 7669, quoted above, JH'OYi<les that the bonds shall be issued 
as is provided by law in case ol' erecting or repairing school houses; this pro
vision is found in seP-tion 762f, of the General Code; and section 7628, General 
Code, provides the method for levying taxes to pay the bonds issued under 
section 7fi25 and is as follows: 

"When an issue of bonds has been provided for under the next 
three preceding sections, the !Joard of education, annually, shall certify 
to the county au<litor or auditors as the case may require, a tax levy 
suffi<'i<'nt to pr,y such bonded indehteilness Rs it falls due together with 
accrued interest thereon. Such county auditor or auditors must place 
su<'h levy on the tax duplicate. It shall he collected and paid to the 
board of education as other taxes are. Such tax levy shaJl be in addition 
to the maximum levy for school purposes, and must be 1\ept in a separate 
fund and applied only to the payment of the bonds and interest for 
which it was levied." 

Therefore, as all taxes must be uniform; as the <listrict when established under 
section 76fi9 is one district; and no express authority is given by the statute 
for the boarrl of the township and the board of the village agreeing upon the 
amount the townshit> and the village shall use in erecting buildings or pur
ch;tsing a site, it is my opinion that the same must be borne in proportion to 
thP. total valuation of property in the respective districts, and levied in the 
manner provided m sPrtion 7G2R of the General Code. 

Very truly yours, 
TIMOTHY S. HOOA~, 

Attomey General. 
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59. 

INFIR:\1ARY DIRECTORS--NECESSITY TO ADVERTISE FOR BIDS FOR 
MEDICAL SERVICES-REASONABLE METHOD OF NOTICE. 

Infirmary clirectoTs J/t-1'!/ •11d contract for medical serv·ices 1cithout adver
tising to1· bills. B!lt such advertisement need not bP- marie in a newspaper and 
any reasonable method c.f notice will .~tt.f!ire. 

Cor.nnws, OnTO, January 24, 1911. 

Hox. Jos. C. RILEY. P-rosecuting Attorney. Lawrence County, Ironton. Ohio. 
DE.\H Snc-I am in receipt of your favor of .January 18th, in which you 

request me to reconsider my construction of section 2546 of the General Code 
in regard to the employment of medical services by the infirmary board. 

I have gone ove1· the decision carefully, and see no reason to change my 
opinion. If you will read the opinion of this department under date of January 
3d you will sec I do not hold that it is necessary to advertise in a newspaper 
for bids from competent physicians in yom· county, for services to be rendered 
to the board. 

Section 2546 of the General Code provides that the infirmary directors may 
contract with one or monOJ competent physicians to furnish medical relief, etc., 
for persons in the respective townships, who come under their charge, and that 
such contract shan be given to the lowest competent bidder, the directors 
reserving the right to reject any or all bicts, etc. Quoting from my former 
opinio.n.: 

"The section rloes not specifically provide for advertising, but it is 
clearly the meaning of the statute th-at the infirmary directors shall 
give notice in somP. way for bids, for the reason that it would be im· 
possible for them to receive cnmpetitive bids from competent physicians 
unless the matter was brought to their attention by some sort of a 
notice. Under the statnte. inasmuch ae it is not provided in what way 
the notice shall be given, I am of the opinion that any reasonable 
notire will be sufficient. Thfl infirmary directors may advertise in a 
newspaper, distribute circulars or personally notify the physicians 
who would be competent bidrlers under the statute." 

I am further of the opinion that some notice must he given to the various 
physicians in your connty, asking them to bid for medical services, etc., to be 
rendered to your board. Und<'r authority of section 2546 of the General Code, 
however, I hold that the notice is not required to be published in newspapers. 
I cannot see how it woulu work a hardship on your county to resort to com· 
petitive bidding, under notice that may be given verbally, by advertising, or 
any oth<'r rnetbod upon which you might determine. To hold that the county 
infirmary directors may employ physicians without notice would throw the 
cloors open to fraud. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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70. 

:\I:UNICIPAL CORPORATlON-CONTRACTS OF COL'NCIL AND OF PCBLIC 
SERVICE DIRECTOH FOR ELECTRIC LIGHT-ADVERTISE:\lENT FOR 
BIDS. 

Contracts for tl>e fumi.,hina of eler·tri!' liaht to a m unif'ipality amounting 
to over $fi00 must be arlvertisc~l unrl z~t to the lowest and best ·birlder as pro
virled b]l statute. Before sut·h t"ontr,tct nwy Tie entrred into by a public service 
r!irectfJr. hotcev~:r. it must lie autlwri~erl b.lJ ordinance of council. 

CoJ.t:)IBt:s, Ouio, January 26, 1911. 

Hox. RtcH.\IW H. St:TPHEX, Prosct·uting Attonl"'Y. Defiance. Ohio . 
. DL\R Suc-I urn in receipt of your lettf'r of .January 17th. 1911, in which 

you make the following inquiry: --

"Do the provisions of sections 4328, 4329 and 4330 of the General 
Code providing for advertisement and public bidding on contracts in
volving an expenditure of more than five hundred dollars apply to a 
contract for fnrnishing electric light to a municipality and its inhabi
tants, rnnning- over a term of years, where the com)J'any to be con
tracted with is a new company anrl not at the time of said contract 
operating a plant or engaged in business in said municipality?" 

The sections you refer to, 4328, 432!l and 4330 of the General Code provide 
for public re>ntracts that may bf) made by the director of public service on 
behalf of the municip11.Iity: if under these provisions of the statute the director 
of public service has the· power to enter into such a contract as you refer to, 
it is my opinion. if the expenrliture contemplated exceeds $500 such expenditure 
shall first be authorized aml directed by 0rrlinance of council, and the contract 
must he made with the lowest anrl best hirldf'r after advertisement as provided 
in said section. I find nothin!!' in this se.-:tion or the other sections relating to 
contracts to he mad" by the director of public service that authorizes any 
exception from the provisirm for advert!sP.ment and public bidding upon con
tracts involving an expenditure in rxccr.s of the amount fixed by the statute. 

Section 3809 of the Gener.'ll r,o,Je provides for a contract of this character 
to he entflred into by counPil; sf'f'tion 3(1$14 of the General Code also provides 
for a contraet by a municipal corporation· for supplying electric light, etc. 

Section 4221 of the General Code is as follows: 

"All contracts made by the round! of a village shall be executed 
in the name of the village and sigtlf'd on behalf of the village by the 
mayor and clerk. \Vhen 'lny f'Xpenrliture other than the P.Ompensation 
of persons employed therein, CXPI'f'ds five hunrlred dollars, such contracts 
<>hall be in writing and marlf' with the lowest and best bidder after 
advertising for not Jess than two nor mort' than four con&eCtJtive weeks 
in a newspaper of general f'irPulatltm within the village. The bids 
shall be opened at twe!Ye o'cloPk noon on the !aRt day for filing them, 
by the Plerk of the village and puhlidy rf'ad by him." 

Therefore, my opinion is as ahtlve Rlaterl, that a contract of this character 
ran only be P.ntered into in accordanee with said statute. 

Yours very truly, 
TD!OTIIY s. HOGA::S, 

Attorney General. 
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77. 

CLERK OF COURTS--ALLOWANCE FOR DEPUTY HIRE AS FIXED BY 
COUNTY COl\fMISSIONERS, FINAL. 

A clerl~ of cou.rts is limited tn the amount fixed by the county commis: 
sioners in firinq compensation of l!is rlenuties. 1Vhen the cou.nty commissioners, 
therefore, allow $720.00 and the c!erk pays his clep?tty $7!i.OO a month, after the 
$720.00 i.< exhausted, f'tuther tcarrants may not be drawn for compensating saicl 
deputy. 

CoLrJ)tnus, Onro, January 27, 1911. 

Hoc-;. J ... IV. S~t!TH. ProsecutinrJ Attorney. Putnam County. Ottawa. Ohio. 
DE.\H SJH:-Your communication of January 24th received. 
You state: 

''The commissioners made an allowance to the clerk of the common 
pleas court for deputy hire in the sum of $7~1).00. under the provisions 
of s<>ction 2980, General Code. The allowance for the two years previous 
had been $900.00 per year. The clerk malH~s his certificate showing that 
he has fixed the compensation of his deputy at $75.00 per month. This 
exceeds 1-12 of the amount allowed for the year." 

and inquire: 

"Can the auditor legally pay to such deputy $75.00 at the end of 
each month until the fund is exh:wsted? If so, is the auditor authorized 
to issue warrants on the treasury for such deputy hire after the fund 
is E>xhausted ?" 

Under authority of section 2980 of the General Code, the clerk of the com
mon plea" court, 0n or befor(' thP 20th day of each November, shall prepare 
and file with the county commissioners, a detailed statement of the probable 
amount necP.ssary to btl expended by him for deputies, assistants, clerl's and 
other employes of his office for the year beginning January 1st next thereafter; 
and the law requires that tbe county commissioners within five days thereafter 
sh'all fix an aggregate amount to be expenrled for such period for the com
pensation of such deputies, assistants and clerl,s, and shall enter their finding 
on the journal. 

Under section 2981 of the General Corle, after the commissioners have fixed 
the aggregate amount to be expended by the clerk for de]:!uty hire, the clerk is 
authorized to employ a deputy nnd fix his compensation, and file with the 
county auditor a certifit.:ate of such action, hut the compensation fixed by the 
clerk shall not exceed in the aggre.l]ate the' ~mount fixed by the commissioners 
for his office for cierk hire. 

You state that the clerk of the court. nndf'r the authority of the section 
last named, employed a clerk for $7fi.OO per month and filed the necessary 
t:ertificatc with the county auditor. You also state that the county commissioners 
fixed an aggregate amount to he P.xprndefl by the clerk of the court for clerk 
hire of $720.00. The clerk is not authorized to expend for clerk hire any larger 
amount than that fixed by the commis!iioners. He has the right to fix the com
pensation of his clerk and may fix it at $7fi.'l0 per month, and the auditor may 
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legally pav to .such deputy $7:i.OO per month at the end of each and every 
month until the fund is exhausted, after which the auditor shall not issue any 
morP warrants on the treaRury. 

81. 

Respectfully, 
TIMOTHY S. HOOA~, 

.Attorney General. 

COD:'•ITY THEASL'RER- SK\11-ANNUAL RETTLE:MENTS-DATE ~IANDA
TORY-LE!\'IENCY RECOl\IMENDED. 

As the county treasurer may /Jc fnrcerl b]l mandamus to make his senti
annual tax settlement, if d'!layecl until rrftcr February 15, such duty is 
mandatont. 

In view nf t/!e tact hou;cvcr. that the law has been changed to make 
February 14th tiu.: dat•• fr>r sale of delinquent lands. all public officials are 
recommended to make allowances. 

Cm.nnws, Onm, January 30, 1911. 

Hos. Snoi.To :\I. Dot·c;LAS. Prosecuting Attorney. Waverly. Ohio. 
DEAR Suc-I beg to acknowledge rece~pt of your letter of January 16th, in 

which yon request an answer to the following question: 

"Ts section 2f.S:I of the General Cede directory or mandatory? That 
is, can the treasurer delay making the semi-annual settlement with the 
auditor 'llltil after February 15th?" 

In reply I desire to say that it is my opinion LhaL said section 2683 of the 
General Code is mandatory. and that the treasurer must make a semi-annual 
settlement on or beforE' the 15th rluy of February in each year. 

Any statutP which enjoins upon an offiPer a duty, the non-performance of 
which would make him, as sueh official, subject to an action in mandamus to 
f'Ompel the performanf'e of said dnty, is mandatory. 

In viPW of thP fad, however, that the general assembly in 1910 so amended 
the sections of the General Code relating to the time of holding the sale of 
delinquent lands (lul 0. L., 1fH-11l5) as to make the day (this year on February 
14) only one day before the time the county treasurer is compelled to make 
his semi-annual settlement with the county auditor, I would advise that the 
trea<;;urer perform the duties Pnjoined hy both statutes referred to in your letter 
as nearly as possible in strict eonformity thereto; and it appearing to be almost 
impos!"ib!e for the county treasurer to hold saif\ delinquent land tax sale on the 
14th of February and roal{e his semi-annual settlement with the county auditor 
on the 15th of February, there will have to be some leniency shown by all 
officials in order to meet such a misfortunte as now exists relative to said matters. 

Yours very truly, 
TIMOTHY S. HOOAN, 

.Attorney General. 
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86. 

ELECTIONS-GENERAL EXPENSES-BOOTHS, HEAT, LIGHT, ETC.
PAYMENT F'Rm.I COUNTY TREASURY UPON APPROVAL OF BOARD 
OF ELECTIONS. 

The necessary expense of removing. prese1·ving and taking care ot booths, 
and equipments when intrusted to township clerks and city auditors after 
elections, is payable out of the co1wty t1·ea.mry upon the approval of the board 
ot elections. The same is tr11e 11:ifh respect to heat, light, tables and chairs 
and other S1bCh incidentals rcqnired in the election. 

CoLu:~mus, Orno, January 31, 1911. 

HoN. RICHARD H. SUTPin:x, Prosec·uting A ttoTne11, Defiance. Ohio. 
DEAR Sm:-Your communication of January 16th received. You inquire: 

"First. Is it ob]igatory upon th.-. board of deputy state supervisors 
of elections to allow t.he necessary expenses incurred by the clerk or 
auditor for putting up booths and equipments at the various voting 
places under section 5046 of the GenP.ral Code, or is the allowance of 
this item of expense discretionary with the board? In other words, 
does the word 'may' as used in that SP.ction mean 'shall?'" 

The provisions of section 5014 of the General Code and other succeeding 
sections of chapter 8 of the election laws, pro,ride that the board of deputy state 
supervisors of elections shall furnish booths, guard rails, etc., that may be 
necessary for the proper conduct of elections. 

Section 5046, General Code, provides that after each election these booths, 
guard rails, etc., shall be returned to the clerk of the township or clerk or 
auditor of the corporation for safe keeping. 

Since the booths, guarrl rails and voting shelves are purchased by and are 
under the control of the board of elections, and after each election this property 
is to be preserved by the township cleJ'k or the city auditor, as the case may be, 
it is my opinion that the necessary exp·ense for the removal of the same, after 
each election, is payable out of the county treasury, and it is obligatory upon the 
board of elections to allow the necesl'ary expense for the preservation and 
taking care of and removal of said eqnipmcnt after the election. The amount 
to be allowed for this expense, of course, iR snbject to the approval of the board 
of elections. 

You also inquire: 

"Second. Under section 5052, should the expense of furnishing 
heat and light, tables am! chairs and other things used in connection 
with the efection. excepting tbc booth!>, be paid out of the county 
treasury, or should such expense he horne by the township or munic· 
ipa!ity? I understand the holding to be that the municipality shall 
furnish the place for voting. Docs this in('\ude the furniture, heat, 
light and other necessary things excepting the booths and ballot boxes 
and other supplies?" 

Under authority of section 5052 of the General Code, which provides that: 

"All expenses of printing and distributing ballots, cards of explana· 
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tion to officers of the ele('tion and voters, blanks, and other property 
and ne('essary expenses of any general or special election, including 
compensation of prer:iuct election offir:ers, shall be paid from the county 
treasury, as other county expenses." 

am of the opinion that heat ann light, tahles and chairs and other things 
used in connection with the election shonlrl bA paid for by the board of elections 
out of the county treasury. 

I enclose herewith copy of an opinion this <lay rendered to A. E. Jacobs, 
dty solicitor of Wellston, Ohio, whirh '.>ill ans\'.'P.r your second inquiry, giving 
the sections of the General Corle bearing upon the question in detail. 

88. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

INFIRMARY DIRECTORS AND SOLDIERS' RELIEF COMMISSION--CON-· 
CURRENT AUTHORITY WHEN-LEGAL SETTLEMENT OF PATIENT. 

The infirmary directors hml(' equal author~ty with the soldiers' relief com
mission over the parties with respect to 1t'1Wm tlze latter commission is given 
jurisdiction. 

·when one of sach parties enters into a sfrQnge county and becomes iu need 
of assistance. /lefo·e llavin(l ol1tained a legal rc8iaence therein. it is mandatory 
upon the infirmary clirectors of sairl county to return such party. if his health 
permits, to the county of his last legal re.~iaenre. 

Cm.t·~mt:s, 01110, Fehruary 1, 1911. 

Hox. D. H. Au~ISTHoxu, Prusecutinq .<tttorney. Jad.~son, Ol!io. 
. ,. 

Dt;AR Sue-Your communication rlated January 4th, af\dressed to Hon. U. 
G. Denman, my predecessor in office, requeMing the opinion of this department. 
upon the following question, to wit: 

"1. Do section 29:10 and th(' sPctions of the neneral Code follow
ing, grant the exclu~ive authority tn the soldiers' relief commission, 
in the matter of caring for imligPnt solrliers, sailors :mel marines and 
their indigent parents, wivPs, widows and minor children, or have the 
infirmary directors equal authorit~' under these Rertions governing 
their powers and duties to contribute to the relief of any member of 
the classes above named? 

"2. In thP event of onf\ of the pPrsons namPd in the classes defined 
herein, going from his county into anothPr cnnnty, anrl mPeting with 
an accident requiring immediate relief. hefore hf\ had lived in such 
last county the full period of six monthR a<; rt>quirPrl by sPction 2!\34, 
is it the duty of the soldiers' reEef commission of the cnunty in which 
said person had his last legal resirl('nre to go to said other county and 
provide for such person. or doPs such duty devolve upon the infirmary 
directors?" 

has been turned over to me for answer, anrl in reply to your first query I desire 
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to say, that it is my 011inion that sections 2!1:30, et seq., of the General Code 
do not give exclusive jurisdiction to the soldiers' relief commission in the matter 
of caring for the part:es in said sections definerl, and I further think that the 
infirmary rlirectors have con~urrrnt authorit~· under the sections governing 
their powers and duties to contribute to the relief of any member of the classes 
above named. 

2d. As to your second c;uery, T desire to say that under section 3482 of 
the General Code, which provides as follows: 

"vVhen it has bren so ascertaineti that a person requiring relief 
has a legal setdement in some other county of the state, such! trustees 
or officers shal! immediately notify the infirmary directors of the county 
in which the person is round, who, if his health permits, shall im
mediately remove the person to the infirmary of the county of his 
legal settlement." 

makes it mandatory upon the infirmary rlirectors to remove said person entitled 
to relief to the county in which said person had his last legal residence, without 
specifying any claos or persons other than a person requiring relief which may 
be an indigent soldie1· or a member of the class referred to in your inquiry. 
While no such authority is given to the solr\icrs' relief commission by statute, 
therefore, I am of the opinion that it is the duty of the board of infirmary 
directors and not of the soldiers' r8Iief commission. 

!l3. 

Very truly yours, 
TillroTHY S. HoGAN, 

Attorney General. 

EXAMINER OF FINA-:-.!CES OF COUNTY COMMISSIONERS-ALLOWANCE 
OF COMPENSATION·-PAYl\1ENT BY AUDITOR ~WITHOUT APPROVAL 
OF COUNTY COMMISSIONERS. 

The anwunt clue tile e:raminers of the financial tJ·ansactions of the county 
commissioners is a sum "/ixerl by latiJ" and also allowe(L by' a tribunal au.thorizecL 
by law so to do 11'ith i;~ the m caning of sectirm 2570, General Code, and may be 
paid by the auditor upon a certificate of the cler·lr. ot courts without the approval 
of the connt11 commissioners 

CoLL\Illl'S, Omo, ·February 2, 1911. 

Hox. Vv . .T. Snlw;;xcK, Prosecuting Attorney. Bucyrus. Ohio. 
DEAR Sm:-Your letter of January 26th, 1911, received. You state: 

"The court of common plP.as of Crawford county, at a former 
term appointed two persons to assist the proRecuting attorney to examine 
the financial trar:Ractions of the county commissioners, as provided by 
law, to wit: section 2510 of the General Code. Said examiners com
pleted their investigation and re]JOrteti to the court, the number of days 
they were employed. Sertion ~filO, General Code, fixes the compensa· 
tion at $3.00 per day for the time so employed. The court approved 
the report, fixed thr: compensation of the examiners as per bills pre· 
sented and ordered the clerk of court to certify the same to the county 
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auditor, and ordered the au•litor to draw his warrant therefor upon 
the Pounty treasurer for the amounts so fixed. The auditor refuses 
to nraw the warrants, and claims the bills must be allowed by the corn
missioners and cites a ruling by one of the bureau of accounting." 

and inquire for a construction of section 2514 of the General Code applicable 
to the above sta.te of facts. 

Section .!.i/11 of the General Code provides as follows: 

"The court ot cornmo1: pleas shall cause such report to be investi· 
gated and examined by the prosecuting attorney of the county, together 
with two suitable persons appointed by the court. The persons so ap· 
pointed shall each be allowed and pairl from the county treasury, on 
the warrant of the county. auditor, three dollars for each day for their 
time necessarily employed in maldng sur.h investigation." 

Section .!.; 11 of the General Code limits the time they must be employed 
in the examination of the f:ommissioncrs' report to thirty days unless extended 
by the court of common ple.as. 

Section .!.i/3 provides for the sub:Joen:J.in~ of witnesses and section 2.i1.'f of 
the General Code provides how expensP.s of t.he examination, together with the 
witnesses, etc., as provided in section 2513, shall be paid and states _that the 
clerk of the court shall certify all costs arising under such proceedings to the 
audito1· of the county, who sh'all draw warrants upon the county treasurer for 
the payment thereof. 

Section 2.]?'0 of the General Code provides that the county auditor shall not 
issue a warrant on the county treasurP.r for the payment of any claim against 
the county, unless allowed by the county cnmmissioners,e:r:cept where the amount 
due is fi.Teil by law or allowcrl by an officer or lTibunal authoTized by law so 
to do. 

I am of the opinion til.at the compensation allowed the examiners of the 
commissioners' report comf's under the exception provided for in section 2570 
of the General Corle, "the amount duC' as fixed by law," to wit: three dollars 
per day and only requires mathematic::tl computation to determine the amou11t 
due each examiner, and is also allowf'd by an officer or tribunal authorized 
by law so to do. 

94. 

Very truly yours, 
TllllOTHY s. HOGAN, 

Attorney General. 

POOR RELIEF-PROPER OFFICIAL TN VILLAGE-POWERS OF COUNCIL. 

A. t'illage council mny IJy 11irtur of ~edion :1476, Geneml Code. designate 
a proper person to care tor the poor. lVhen it fails so to· do, the care of the 
't'illage poor rests in the tn'stccs of tl1r to1rnship. 

CoLnmc,;, Ouw, Fe.bn!flry 2, 1911. 

Hu:x. LY)IAX R. ClliT<"HFJI.Ln • .J1:.. Prosecutinr Attorney of ·wayne County, 
·wooster, Ohio. 

DE.\R Sm:-Your communication of .Jannarr 2~d. 1911, received. You inquire 
in substance, who is the proper officer of a village to look after the poor. 
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The statutes are specfic as to citie~, designating the director of public safety 
as a proper officer to look aftE'r the poor; but in villages there seems to be no 
designated officer whose duties corresponrl to the duties of director of public 
safety in cities, in refer<mce to the relief of the poor. 

Sectic,n .3}16 of the General Code authorizes council of municipal corpora
tions to afford relief to all persons therein who are in condition to require it. 

Section .!,356 provides that council may provide by resolution for the care, 
supervision and maintenance of municipal infirmaries. 

I take it from your letter that the village you refer to has not a municipal 
infirmary nor has the council designatetl as it had a right to do, a proper office1· 
to look after the poor in the municipality; in the absence of a municipal in
firmary, with its proper officers; and having no overseer of the poor in the 
municipality, the trustees of the township in which the village is situated are 
required to look after the relief of the poor under authority of section 3476 
of the General Code. 

However, I hold that it is in the power of the council of a village to 
designate some officer to lool< after and provide for the relief of the poor in 
the municipal corporation. 

!)5. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-HUSBAND'S DOMICILE APART FROM WIFE
LISTING PERSONAL PROPERTY. 

A husband has the right to fix the dom.icile and wheTe a man resirles half 
the time in township No. 1, ·votes therein and. desires to consi.der that place 
as his dmnicile, he may ri11htly list tor to.xation therein his personal prop
erties. mnneys. credits anrl investment.~. except merchant and manttfactuTer's 
stoc1~ ana personal property upon fanns, even thouph his wife with whom he 
lives. part of the ti,ne, resirles in township No. 2 ancl refuses' to move to town
ship No. 1. 

Cor.u:~mus, On10. February 3, 1911. 

Hox. T. J. KRE~lEH, Prosecuting A.ttorney. 11-fonroe County. woods{ielrl, Ohio. 
DEAR Sm:-Your favor of January 25th received. 
You state: 

"We have a party who was horn and raised in an adjoining town
ship, which for convenience we will call number one, and has always 
resided there since his birth up until ahout six years ago, when he 
married a lady in an adjoining township, which for convenience we 
will call num!Jer two; and his wife and child maintain a home in num
lJer two. That is, they rent property and live there entirely, and in 
short, make it their permanent home. and claim nothing to the con
trary. The husband is in number two perhaps half of his time, and 
while there, makes his home with his wife and children. We are not 
positive, but judge that he has, at least part of his washing done in 
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number two. He claims. howeYE>r, that number one is his home, ana 
residcn<e. and has alw<tys Yotecl at that point. He resides there with 
a brother, and perhaps he's some interest in the farm upon which his 
brother resides. He insists that number two is not his home, that his 
wife refuses io go with him to number one or any other point, and of 
course takcs the position that he, being a man, should have the right 
to decicle as to where their home should be. We might further say, 
that up until the last six or seYen months, his wife has always con
ducted a business iu her own nRme in number two. 'Vhile he makes 
the claim that he is desirous of haYing his wife go with him to some 
other point, we think this !s not a fact, anrl that his main pretext in 
making this claim is to avoid thE· taxation in number two, which is 
much higher than it is where !lc claims his home to be. Up to thls 
time he haE always listed all of his property in number one, whereas 
it ha.s been contended by a great many of the officials that it should be 
listed in number two. 

"Last year he listed all of his persrmal property in number one, 
but the assessor in number two also listed his property in number 
two. The matter was contested by this party before the board of county 
commissioners. He insisted that they had no right to list his property 
for taxation in number two, which resulted in the board holding that 
this property should be taxed in number one, and not listed and taxed 
in numher two-one of the commissioners objected and voted against 
this theory. Thereupon, the autlitor was advised to issue a remitter to 
said party for the taxes listed against him in number two, and he 
was compellerl to 11ay only the taxes in number one." 

Yo~1 inquire: 

"1. Should this party list his property and pay taxes in number 
one or number two? 

''2. If it should be dcterminerl by yourself that he should pay taxes 
in nnmher two, would it he possible to have a reconsideration of the 
board's decision, and haye his taxes transferred to number two, and 
an additional amonnt collected?" 

Section 5371 of the General Code provides: 

"A person required to list property on behalf of others, shall list 
it in the township, city, or village in which he would be required to 
list it if such property were his own. He shall list it separately from 
his own, Hpecifyi!lg in each case the name of the person, estate, com· 
pany, or corporation, to whom it belongs. Merchants and manu
facturers' stocl,, and peh:onal property upon farms shall be listed in 
the township, city or village in w!Jich it is situated. All other personal 
property, especially credits, and investments, except as otherwise pro
vided, shall be listed in the township, city, or village in which person 
to be charged with taxes thereon resides at the time of the listing 
thereof. if suc·h person resides within the county where the property 
is listed, and if not, then in the township, city or village where the 
property is whcn listed. 

You do not state in your letter whPther thP property listed for taxation 
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was rnerrliants antl rnanufrtctnJ·ers' stock. personal property upon farms, on 
whether it was moneys. credits. investments. etc. If the property owned and 
listed by the party mentioned, was merchants and manufacturers' stock, and 
personal property upon farms, unrler authority of section 5371 of the General 
Code, it must lJe listed in the township in which it is situated; if however, he 
has property other than merchants and manufacturers' stock and personal 
property upon farms, it should be listed, as required in section 53'U, "in the 
township in which the person to be charged with taxes thereon resides at the 
time of the listing thereof." 

You state in your letter that the party was born and raised in one town
ship, which we will designate "number one," and resided there until about 
t:ix years ago, when he marrierl a lady Jiving in an adjoining township, which 
we will designate "number two;" that his wife and children live in township 
number two-that 1s, they rent property and live there entirely, make it their 
permanent home and claim nothing to the contrary; that the husband is in 
township number two half of his time and while there makes his home with 
his wife and children, that he claims his home and residence is in township 
number one, and has always voted at that point, that he resides there with 
his brother and has some interest in the farm upon which his ·brother resides; 
that he insists that township number one is his home, that his wife refuses to 
go with to township number one or any other point, and takes the position 
that he, being the man, should have the right to decide as to where their 
home should be. You also state that he has listed his property in township 
number one, and you inquire-should he list his property and pay taxes in 
township number one or number two. 

I am of the opinion that, under section 5371, just quoted, that the personal 
property, moneys, credit!: and investments, except merchants and manufacturers' 
sto.ck ~nd personal property upon farms, should be listed in township number 
one. As stated in your letter he votes in township number one, claims that 
as his home, resides there one-half of his time; and under the law the husband 
has the right to fix the place of domicile, not the wife. I am therefore, of 
the opinion that, unuer the faets stat~cl in your letter, the property must be 
listed in township No. 1. 

97. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

SHERIFF'S EXPENSES-HORSF.S AND VEHICLES-ALLOWANCE BY 
COUNTY COMMISSIONI!:RS FOR MAINTENANCE. 

The cou11.ty C(•m.missioner.~ may legally allow the sheriff his expenses of. 
"maintaining'' horses and vehicles whether such facilities were carea tor by 
the sheri{/' himself or through contrart uoifh a third p(trty. 

Cor.n:~mus, Onw, February 4, 1911. 

Hox. B. F. Exos. Prosecuting .·ittorney. Ca.ml!ridgc, Ohio. 
DEAR Sm:-I have your letter ')f Fehrnary 2d, 1911, which is as follows: 

"Under section 2997 of the General Code, which section provides in 
part as follows: 'and all expenses of maintaining horses and vehicles 
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necessary to the proper adm!nistrntion of thl' duties of his officE>.' 
"1\'ow, I would J:l;e to ha\'<' yoHr opinion as to whethE>r such sheriff 

can perform the servif'PS reqvirPrl to lw !Jf'rformed in maintaining such 
horses and be le~ally allowPrl ther0fore hy thE> county commissioners, 
or shall he place such horses in a !i;·erv barn or hoarrling stable, anrl 
have- some one other than himself maintain and ca~e for same, before 
the county commissioners can le~alJy pay for the maintainin~ for such 
horses." 

Section .!!1.'11 of the General Code provides: 

"ln addition to the compC'n>:ation anrl salary herein provided, the 
county commissioners shall make allowanr·es quarterly to each sheriff 
" " " and all expenses of maintaining horses and vehicles neC'essary 
to the proper administmtion of the duties ot his office." 

In the case of the statE> ex rel. vs. Commi~Rioners, 10 Circuit Court, n. s., 
11ag;e 398, the circuit court has defined the word "maintaining" as follows: 

"Wihat. then, is the rlefinition-the ordinary meaning of the word 
'maintaining,' especially when appliPd to animals and vehicles? 

"All lexicographers tlefine maintenan('e as 'maintaining; support· 
ing; upholding; keeping up; sustenance; supply of the necessaries of 
life; subsistence;' and the word m:tintaiu, 'to hold or keep up in any 
particular state or eon<:lition; to support; to sustain; to keep up." So 
that the meaning of the word 'maintaining' as used in this section in 
reference to horses and vehicles, mean>< supporting; sustaining; keeping 
up; supplying with the necessaries of life; and the legislature therefore 
in this provision only meant and intended that sheriffs should be 
allowPd the neee;;sary expensP.s incmTPd. in supporting, sustaining and 
supplying their horses with the nPceRsaries of life, and in keeping their 
vehicles in good condition, and not in the purchase of them." 

Therefore, my opinion is that the ~ommissioners can legally allow the 
sheriff for maintaining horses and vPhi('ll's, <U' defined by the court whether 
the expense was incurred in !;:eeping the- horsP.s in his own stable or barn or 
m a livery barn or boarding stable. 

!\8. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

SALARIES OF COUNTY OFFICERS RASED UPON FEDERAL CENSUS OF 
1910-"LAST FEDERAL CENSU~"-IN'l'ENT OF STATUTES. 

For the purpose of determinmg the salaries of county officers which ar.e 
based upon the county poputatiotl. and u:ho u·ere elected at the Xovember 
election of 1910, the federal census nf 1910 mu.~t {JO'J;ern in ac·corrlance tcith the 
term "last federal census" as employed in the statutes. 

The tPrm "census·· as used in the statutes• int'lurleb the elemPnts of "enum· 
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eration" a111/ "computation anc~ rompilation" but cloes not inclncle ·'publication" 
and it is not essential on principle that tliP county au1lilor rP1·ei1:e official notice 
of the results. as a condition preccclent to a 1·ecngnition of the census. 

As the statutes make no e.xpJ"ess stipulation •rith reference to the subject, 
their intention must be tonne! IJy implication. Such intention must have been to 
i1ase salaries on the actual e:l"isting population aml not upon the mere fact of 
a date of prtiJlication ur notice. Th.e intehtion {u1·thermore u:as to provid:e a 
uniform measure for all counties anc! such would not be the result if various 
counties received reports <tt aitterent times. 

The act providing tor the fetlerrr.l census stipulated that reckonings should 
be made as of April 15, 1910, and ther·eforc, the entire census and every st$ 
therein must lle held to be_ a proceedin(l as of that date. 

The county anditor in allowing thP salari~'.~ a{•Jreoairl therefore, rnust de
termine as• best he may. the acturzl •·nmzmtatiuns of the federal census of 1910 
and be governecl thereby. 

Corx~IBlJS, Omo, February 4, 1911. 

Hox. F. J. RocKwELL. Prosecuting A.ttorney. Aleron, Ohio. 
DEAR SIR:-1 beg to acknowledge receipt of your letter of .January 18th, 

submitting to me for an opi~ion thereon the following question: 

'"At what date will officers whose salaries are prescribed by the 
county officers· salary law, so-callert, hegin to receive salaries on the 
basis of the census of 1910?" 

The county officers' salary law (the act found in 98 0. L., 89), constitutes 
sections 2977 to 3000 inclusive, General Code. The pertinent provisions of 
said sections are as follows: 

"Section 2989. After deducting from the proper fee fund the com-
pensation of all deputies, assistants, clcrks * * and other em-
ployes as fixed and authorizer! herein, earh county officer herein named 
shall receive from the balance therein the annual salary hereinafter 
provided, payable monthly upon warrnnt of the county auditor. 

"Section 2990. Each auditor shall r<'ceive one hundred dollars for 
each full one thousand of the fir'3t fifteen thousand of the population 
of the county, as shown ny the last {ecl'Jral census next preceding his 

election; * * * 
"Section 2991. Each treasurer shall receive one hundred dollars 

for each full one thousand of the first fifteen thousand of the population 
of the county, as shown by the last federal census next preceding his, 

election; * * * 
"Section 2992. Each probate judge shall receive one hundred 

dollars for each full one thousand of the first fifteen thousand of the 
population of the county, as .shown bl! the last federal census next pre
ceding his election; * * * 

"S~ction 2993. Each clerk shall receive eighty-five dollars for each 
full one thousand of the first fifteen thousand of the population of the 
county, as shown by the last federal census next preceding his election. 

"Section 2994. Each sheriff shall receive sixty-five dollars for each 
full one thousand of the first fifteen thousand of the population of the 
county, as shown by the last federal cens11s next preceding his election. 

"Section 2995. Each recorder shall receive sixty dollars for e:tch 
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full one thousand of the !JOpulation of the county as shown by the last 
federal census next preceding his election. 

"Section 3003. Each prosecuting attorney shall receive an annual 
salary, not to exceed sixty dollars for each full one thousand of the 
first fifteen thousand of the population of the county as shown by the 
federal census next preceding his elPction." 

It is apparent at a glance that the fundamental question under these sections 
as applied to the compensation of officers elel'ted in November, 1910, is the 
following: What was the last fedc>ral cr>n<;u~; next preceding such election? 

It is first to be observed that neither the chapter of the General Code 
relating to the salaries of county officers nor any other statute of general appli
cation throughout thE' state dPfines or attfnnpts to define the term "the last 
federal census.'' The only qualification of the term is that embodied in the 
various sections above quotPd, viz: the census next preceding the election of the 
officer whose salary is thus determined. The census then must precede the 
election in order that the salary of the officer may be based thereon. From 
this it is fairly to be assumed that whatever is included within the meaning 
of the word '"census" must be a complete act at a date previous to the election 
in question. 

The following are definitions of the word "census:" 

"An official reckoning or enumeration of the inhabitants and wealth 
of a country." 

Bouvier's Law Dictionary. 

"An official registration of the number of the people, the value of 
thE'ir estates and other general statistics of a country." 

Webster's Dictionary. 

The word " reckoning" as user! in Bouvier's definition is defined by Web
'lter as: 

'The act of one who reckons, counts, computes; calculation." 

The word "official" is defined by Webster as: 

"Derived from the proper officE' or officer, or from the proper 
authority; made or communicated by virtue of authority; as an official 
statement or report." 

The essential elements then of the term "census" when used in its popular 
sense are as follows: 1. An authoritative or official enumeration of people 
and gathering of statistics. 2. An official reckoning or computation showing 
the result of such enumeralion and the totals thereby arrived at. 

It will be observed that there is no elpment of official publication in the 
primary meaning of the word census. That is to say, in the absence of a 
contrary intention, apparent upon the farP of a statute providing for a census, 
the official announcement or publication of the result of the computation above 
referred to is no part thereof. For reasons which will become apparent, how
ever, it is necessary to take note of the familiar fact that it is customary, at 
least officially, to publish a census. 

It is cl~r from the foregoing definitions then, that unless a contrar:y 

l2-Vol. II-A. G. 
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intention appears, that is not a census within the meaning of a statute, like 
those under consideration, which does not consist of the two acts of taking or 
enumeration, and computation or compilation; and it is to be questioned, as 
will more fully appear, whether in the meaning of such statutes that is a 
census which has not been officially published. 

The act of congress providing for the thirteenth and subsequent decennial 
census, passed April 2, 1909, contains the following provisions: 

"Section 2. The period of three yea'rs, beginning on the first day 
of July next preceding the census provided for in section 1 of this act, . 
shall be knowu as the decennial period, and the reports on the inquiries 
provided for in said sect\on shall be completed within such period. 

"Section 20. The enumeration of the population required by section 
1 of this act shall be taken as of the 1.ith day of April, 19.10, * * * 
ant'\ it shall be the duty of each enumerator to commence the enumera
tion of his district on that day " "' " and to forward the same to 
the supervisor of his district within thirty days from the commence
ment of the enumeration of his district. 

"Section 10. * * "' each supervisor of census shall * * * 
examine and scrutinize the returns of the enumerators and in the event 
of discrepancies or deficiences appearing in any of the said returns 
* * * use all {}iligence in causing- the same to be corrected or sup
plied; * * * forward the completed returns of the enumerators to 
the director at s.uch time and in such manner as shall be prescribed 
* * * in accordance with the orders and instructions o_f the director 
of the census." 

Said sections 9 and 10 of the act provide that supervisors shall be appointed 
"so far as practicable and desirable" for congressional districts, and that each 
supervisor shall subdivide llis district with the approval of the director into 
such subdivisions as he deems proper. 

Section 13, however, provides that the enumeration district shall be clearly 
described by civil divisions or other easily distinguishable lines. 

There is no provision in the act of 1909, or in any other statute of congress 
relating to the department of census, requiring any official publication, except
ing that by inference included in section 2 of theJ act above quot~d. The only 
dates fixed by the law are the limits of the census period, and the date as of 
which the census shall be tal;:en. The former is dirE:ctory merely, the latter 
clearly mandatory, and in my opinion the 15th day of April, 1910, is the only 
fixed date in connection with the taking and compilation of the federal census 
of that year. ' 

It is also to be observed in passing that the act above quoted from does 
not require enumeration of the population to be made with. reference to political 
subdivisions, other than congressional districts; that is to say, the director 
of the census could, if he saw fit, provide that the total number of inhabitJants 
to be ascertained by the taking of the census, might be the total number of 
inhabitants of a congressional district, or some other subdivision greater in 
extent than a county. 

I have thus fully set forth the provisions of the state and federal statutes 
that the question might be properly defined. I find that my predecessor, in 
an opinion under date of December 12, 1910, addressed to the bureau of inspec
tion and supervision of 1mblic offices, held that the last federal census preceding 
the general E'lection of 1910 was the census of 1900. I have carefully examined 
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this opmwn. It is based apparently upon the assumption that a census Is not 
complete until it is officially published, or rather upon the assumption that 
':Jecause the county auditor, whose duty it is to determine and pay the salaries 
of the various county officerH above referred to, not having been officially advised 
of the result of the director's computation prior to November 8, 1910, the deter
mination of the salary could not be mane until after that date. 

ThE' facts upon which the opinion was based are as follows: The director 
of the census on November 23, 1!110, gave nut for newspaper publication a state
ment showing the population of the various <'Otmties of the state of Ohio as 
computed by him, upon the basis of the returns of the enumerators as corrected 
by the supervisors. 'rhis seems to have been regarded by my predecessor as 
an official act, and furthermore, as the official act by which the time of the 
census of 1910, so far as it relates ro the question at hand, is to be fixed. 

Assuming this to be true then, the cP.nRllS was not completed, i. e., was not 
officially announced until after thp P.le~tion of the officers in question, and, 
under the statutes above quoted, they could not receive compensation on the 
basis thereof. 

After very careful consideration I find myself unable to agree with my 
predecessor's opinion for the following reasons: 

In the first place, it seems to me erroneous to assume that the mere news· 
paper announcement of the director of the census was an official act. It was 
not an act which he was expressly required or authorized to perform under 
the federal statute above quoted. It was not such a legal publication as would 
charge any person with notice of its contents. It would seem (although there 
are decisions to the contrary 1 that courtR should not take judicial notice of 
such a statement, particularly in view of the possibility of typographical error 
therein. 

If publication is to be the test, then I am satisfied that the only publication 
which will ser-ve the purpose is an official publication under certification of the 
director of thP. .-:ensus-not a mere statement given out to the press. No such 
publication has yet been made, and while my predecessor asserts his opinion 
that such publication mnst be made pri0r lo t.hfl expiration of the census period, 
as defined by section 2 of the ·act, it is clear to me that this section is merely 
directory, and that the director of the census may publish the result of the 
labors of his department at any time the same may be completed. In my 
opinion the publication or official announcement of the result of the census 
has nothing to do with the question. 

The sections of the General Corle ahove qnoted, do not provide expressly 
that the census upon which the salaries of eounty officers shall be based, is the 
eensus last published and officially announced, nor on the other hand, I confess, 
do they expressly provide that such census shall be the census last taken and 
compilE'd. In fact the statutes in r;uestion leave the whole question, now under 
consideration, to be ueterminecl by implication, which in turn must be ascer· 
tained by the manifest intent of the statute. 

In my predecessor's opinion an element which may be properly looked to 
to ascertain the intention of the legislaturE' in this respect and which is entitled 
to great weight, is the practical difficulty which will confront all county auditors 
on the date when they are first required to ad respecting the salaries of county 
officers elected in November, J 910, which in the ease of some of these officers 
would be on the first day of February, 1911. It is urged that because the auditor 
on that date would have no official notice of the population of the county the 
general assembly must be presumed to have intended that he should not act 
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until he should receive such official notice. This argument is plausible, but it 
is overridden, in my judgment, by the manifest controlling intention of the 
general assembly. 

It seems to me most reasonable that the general assembly must have 
intended that s·alaries of county officers should be in proportion to the extent 
of th~ services required of them, and equally reasonable to presume that the 
legislature intended that the test of poptrlation should be applied solely for 
the reason that it affords the most aceurate index to the probable amount of 
wor!{ required of such county officers at a given time. 

This being the controlling intent of the general assembly it seems to me 
unreasonable to presume that it intendecl also that the adjustment of salaries 
to population should be postponed until an official announcement might be 
made. It is here to be noted that in maldng the compensation of officers 
dependent upon the federal census, the general assembly must be presumed to 
have known that the federal statutes pertaining to the census are subject to 
repeal by congress, and that UBj was in fact the case, the Jaw pertaining to the 
taking of the census of 1910 ,+as different from that pertaining to the taking 
of the census of 1900. It is scarcely possible that the general assembly actually 
intended that this law should be affected from time to time by changes in the 
federal law. It is much more reasonable to presume that the general assembly 
had in mind the provision of section 2 of article 1, of the United States-a fixed 
and relatively permanent provision, which is as follows: 

"The actual enumeration (of versons for the purpose of apportion
ing representatives and direct taxes) shall be made within three years 
after the first meeting of the congress of the United States, and then 
every subsequent term of ten years, in such manner as they shall by 
law direct." 

This is the provision which defines the period at which the census shall 
be taken, and it is to be noted that the word "census" as used in the act of 
congress, is, after all, but a paraphrase of the word "enumeration." It is the 
enumeration that congress has authority to provide for taking, and a census 
which was not an enumeration would not be a constitutional census. 

On the whole, therefore, it seems to me reasonably clear that the general 
assembly in enacting the eounty officers' salary law intended to measure the 
salaries therein provided for by an eYent which would happen at a definite 
time, at least with respect to the year in which it would happen, and did not 
intend to provide by necessary inference for periodical changes in the com
pensation of county officers without fixing any definite or certain date at which 
such changes would become effective. 

In this connection it is worth while, I thinl{, to consider the logical 
possibility of the announcement by the director of the census of the population 
of different .counties of the state at different dates so that the announcement 
of one county might be made before the election and that of another county 
after the election. If then the general assembly intended that the period of 
the census should depend upon the date of its announcement as to a given 
county, then the officers of the one county elected at the election of 1910 would 
be entitled to receive salaries according to the census of 1910, while those of 
the other would still receive salaries on the hasis of that of 1900. I do not 
pelieve that the general assembly ever harbored such an intention. 

In short, I have concluded that the announcement of the population of the 
counties in Onio made by the tlirector of the census in November, 1910, through 
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the newspapers had nothing to clo with the determination of the date of the 
census, and that, furthermore, any announcement or publication, official or 
otherwise, which the director made from time to time, or finally made with 
respect to the population of the counties in Ohio would be of no consequence 
in the determination of the question at hand. 

I have heretofo1·e pointed out that the word "census" includes two things, 
enumeration and calculation. The. cens•1s then is not complete until the calcula
tion is made and totals are a3certainer1. As pointed out, however, this census 
is an enumeration of the population of the several states. for the purpose of 
apportioning representatives in the federal house of representatives, and there 
is no requirement that the departmPnt of censns ascertain the population of 
subdivisions of a state. While it may he a fa<'t susceptible of proof that on a 
certain date the calculations and compilations hy which the total population 
of a given county was ascertained in the department of census were completed, 
yet to make the question depend in eaeh instancf' upon such an uncertain date 
would be open to the same objections already suggested. That is to say, the 
clear intention of the law is that salaries in all the counties shall change at 
the same time, yet it might be trne that the calculations as to one county were 
~ompleted before the date of election, and those in another after the date of 
election. 

In my opinion then the general assembly in using the language "the federal 
eensus next preceding his election'' had in mind the familiar fact that it is 
cnstomarv to take the federal census in the early part of the decennial year, 
and intended that officers elected in such decennial years should receive com
pensation on the basis of the census begun in the year in which they were elected. 

·whether or not this was the intention of the general assembly, how
ever, it seems to me to be perfectly r-lear as above stated that there was no 
intention to make a ·~hange or adjustment of salaries dependent upon a shifting 
and indeterminate elate. 'l'he inquiry must be then as to whethe,r there is any 
date {ixerl in the act of congress relating to the taldng of the census hy which 
the question may be determined. The above quoted provisions of section 20 
of the act of April 2, 190!), discloses the faet that the enumeration is to be 
taken "as of I he 15th day of April, 1910." This is the only fixed date at which 
any of the acts pertaining to the cens11s are rP.quired to be done. It follows, 
therefc·re, that if the general assembly intended to make the change of com
pensation dependent upon a fixed date, this date, April 15th, 1910, is the date 
of the O?ensus of 1910. This being the <'.ase, then every step in the taking of the 
censu~. includirfg a. ,~omputation of totalS by the director of the census, is in 
contemplation of the Ohio law to bP deemed to have been taken on April 15th, 
1910. 

From this it follows that the census of 1910 preceded the November election 
of that year, and that officers elected at Rlwh election are entitled to receive 
salaries on the basis of the population of their respective counties as shown 
by that census. 

It is true that what the census shows may not have been determined until 
after the election, indeed, may not be UO'V officially determined. It is a fact, 
however, capable of proof as other faets. Each county officer in drawing 
warrants for the payment of salaries of officers elected in 1910 must ascertain 
at his own peril what the census of 1911) Rhows to be the population of his 
county. If he is disposer! to rely upon a newspaper publication made on Novem
ber 23, 1910, he is at liberty to do so, subjeet to liability in case such newspaper prov
ocation is not acc11rate. In other words, if there is in the department of census, 
or at any time shall be in that department, a complete and official determina-
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tion of the population of one of the counties of Ohio, as shown by the census of 
1910, the auditor of that county in the bst analysis must rely upon such record 
or a certificate thereof. If he relies upon anything else he may incur personal 
liability, and his action is binding neither upon the county nor upon the officers 
involved. Even if there is not now, and for some time will not be any such 
official record in the department of census, nevertheless the county auditor 
must ascertain as best he may that the probRble population of the county is as 
shown by the federal census of t910 ana draw his warrant accordingly, subject 
to correction later. ln like manner, were an action brought in a court of com
petent jurisdiction to determine what the population of a given county was as 
shown by the next preceding federal census at the time of the November 
election in 1910 such a court would, in my judgment, receive as evidence tending 
to establish the sole fact in controversy anything having probative value. The 
best evidence, of course, would be a certificate from the department of census 
showing the enumeration of the county. In the absence of such best evidence 
other evidence, such as a newspaper publication would be received. In case, 
however, the court should finn as a fact that the population of the county as 
shown by such censns was a certain aggregate number, and a subsequently 
ascertained official record in the department of census should be at variance 
with the finding of the court, I question seriously whether the court's finding 
would be conclusive, excepting as to the specific salary warrant involved in the 
action. 

The foregoing conclusions are supported by the decided weight of authority. 
Many states have laws similar to that under consideration, and many cases 
have been decided upon questions sim,ilar to that now raised. These decisions 
are far from harmonious I admit. They do not establish any clear cut and 
definite rule, but I am satisfied that all of them support the conclusion that the 
"last federal census preceding" a given day, is a fact susceptible to proof as 
other facts, and that publication or announcement, official or unofficial, is merely 
evidence of the main fact. The extent to which this rule is applied differs in 
specific cases, but the rule itself seems well established. 

See People vs. Williams, 64 Cal., 87. 
Davis vs. Commissioners, 35 Pac., 467. 
State vs. Will, 103 Pac., 479. 
State vs. Brascamp, 87 Iowa, 588. 
People vs. Won Wang, ~2 Cal., 277. 

In conclusion, then, it is my opinion that the last federal census next 
preceding the November election, 1910. was the census of 1910, and that the 
population of a given county in Ohio, as shown by that census when ascertained 
to the satisfaction of a county auclitor must guide him in issuing his warrants 
for the compensation of officers elected at snell election. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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99. 

TEACHER-NO PAY:\IENT FOR ATTENDING INSTITUTE AFTER AGREE· 
:\lENT FOR SALARY IXCLUDING SA:\IE-BOARD OF EDUCATION'S 
RIGHTS AND POWERS. 

Where a teacl!er enterecl into a contract ll'ith the board of education for 
torty-{i1·e clollars to inclulle eompcnsation tor attend.ing teacher's institute, 
making OUt reports, etc., he cannot rec·P.i1'e CJ'fra compensation from the board, 
tor attendance at such institute. 

Cou;~rm:s, Onm, February 6, 1911. 

Hox. DA\'JJ) T. Sntrsox. Prosecuting Attorney. Holmes County, Millersburg~ 
Ohio. 

DE.\U Sm:-Your letter of January 20th received. 
You ask my opinion concerning the following state of facts: 

"The board of education of Mechanic township employed a school 
teacher for 1905 and 190li and agreed to pay forty-five dollars per month 
in full payment for teaching the school, his expenses for attending the 
teachers' institute and making out reports, etc. In 1906 and 1907 they 
made a like contract at sixty <lollars per month. The teacher never 
presented a certificate of the president and secretary of the institute 
for pay for attending there, because he had been paid according to 
contract for teaching, including all other claims. Two years after he 
closed the school he demanded pay for attrmding the institute for the two 
years, the fall of 1905 and 1906. 

"Is the board of education require1l to pay the teacher for attending 
the institute for those two years?" 

Your letter is. rather indefinite as to the terms of the contract between the 
board of education mentioned and the school teacher, regarding his compensa
tion for attending the county institute. You say that the board agreed to pay 
him forty-five dollars per month in full payment for teaching the school, and 
his expenses for attending the teachers' institute; ·I take it th:at you mean by 
expenses, the compensation allow~d the teachers under section 7870 of the Gen
eral Code, which is as follows: 

"The boards of education of all school districts are required to 
pay the teachers and superintenrtents of their· respective districts their 
regular salary tor the week they attend the institute upon the teachers 
or superintenrlents presenting certificates of full regular daily attend
ance, signed by the president and secretary of such institute. If the 
institute is held when the public schools are not in session, such 
teachers or superintendenls shall be paid two dollars a day for actual 
daily attendance as certified by the president and secretary of such 
institute, for not less than four, nor more than six days of actual at
tendance, to be paid a.'l an addition to the first month's salary after 
the institute, by the board of education hy which such teacher or super
intendent is then employed. In rase he or she is unemployed at the 
time of the institute. such Ralary shall be paid by the board next em· 
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ploying such teacher or superintendent, if the term of employment 
begins within three months after the institute closes." 

If the teacher mentioned, entered into a contract for the years 1905 and 
1906 to teach the school located in l\'Iechanie township, for forty-five dollars 
per month, which was to be in full payment for teaching the school, for the 
salary provided for attending the institute, under section 7870, and making 
out reports; and in 1906 and 1907 made a like contract at $60.00 per month, he 
cannot now require the board of education to pay him the salary provided under 
section 7870, for attending the institute, for the reason that, under the terms 
of his conti'act he has already received pay for the same. 

100. 

Respectfully, 
TnroTHY S. HoGAN, 

Attorney General 

COUNTY INFIRMARY DIRECTORS-POWBR TO EMPLOY DOCTORS IN 
PARTICULAR CASES-COMPENSATION FROM COUNTY. 

Infirmary directors are entitlerl. ~meier section 3002, General Code, to a 
retunder for amounts spent by them for lodging and board while away tram 
their homes transactin{l the busines.o, of tluJi-r office. 

In cases of emergency where a physician 1las not been employed), as pro
vided in section 2540, General Code. or when sgch physician has become in
capacitated or ternporarily absent, i>!fi.rmary directors may make a special con
tract with a doctor tor a particular caNe and such doctor may be compensatecl 
from the co1mty t1·ef!snry through an orcler f'rorn the infinnary directors. 

Cor.uMnus, 0Hro. February 6, 1911. 

Hox. JoSEPH C. Rrucv, P1·osecnting .1ttorney. Lan·rence County, Ironton, Ohio. 
DEAR SIIc-Your favor of January 19th, 1911, received. You ask me for a 

written opinion upon the following: 

"Are infirmary directors entitled to receive from the county a re
funder of the amounts spent by them for lodging and board while 
away from their homes transacting the business of their office?" 

My predecessor, in an opinion rendered to Hon. Wm. Dunipace, prosecuting 
attorney of Bowling Green, Febrnary 27th. 1909. held that infirmary directors 
were entitled to a refunder for the amonnt spent by them for lodging and board 
while away from their home, transacting business for the office. 

Section 3002 of the General Code provides as follows: 

"Each infirmary director shall be allowed .. in addition to his travel
ing expenses, two dollars and fifty cents for each day. employed in his 
official duties." 

My predecessor held, ·'actual traveling expenses," means actual expense in-
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cnrred in traveling and unqnPstionably included hotel bills. concur In that 
opinion: 

You also inquire: 

"Where the infirmary.rJirectors have not employed a doctor to take 
care of the sick in their charge in townships other than the township 
in which the county infirmary is located. c.an infirmary directors make a 
special contract with a doctor to tal•e <'are of a particular case; and can 
said doctor, upon receiving an order pl'OlJerly signed by the infirmary 
directors for his pay for treating said c·ase, collect the same rrom the 
county?" 

Section .!.j 1/i of the General Code provides as follows: 

"Infirmary rlireetors may ~ontraet with one or more competent 
physicians. to furnish medical relief and mPdicines necessary for the 
persons of their respec.ti ve townships, who eome under their charge, 
but no contract shall extend beyonrl one year. Such contract shall be 
given to ·the lowest competent bidrler, the directors reserving the right 
to reject any or all bids. 'I'h·~ phyflidans shall report quarterly to the 
infirmary directors on blanks fvrnished by the directors, the names of 
all persons to whon• they have furnished medical relief or medicines, 
the number of visits made in attenrling sueh persons, the cbaraeter of 
the disease, and such otrer information as may be required by the 
directors. The directors may discharge any such physicians for proper 
cause." 

The section just referred to directs how physicians are to be employed to 
take eare of the sic·k in towm;hips other than the townships in which the 
county infirmary is located: yet, it does not follow that because the infirmary 
rlirectors have not employeu physicians in certain townships or that a physician 
who is employeu un1ler authority of section 2546 is temporarily absent or in· 
capacitated, that the poor should be defeated to their right of public relief 
in proper cases. 

While it will be impo$sible for me to answer the question without more 
information as to the particular case you haYe in mind, giving the reasons 
why a physician is not employed. I bold that the right of the poor, in proper 
cases, to have public relief, is fixed by the general statutes and infirmary 
diredors may make n. special contraP.t with a doctor to take care of a particular 
case, and the doctor upon receiving an order properly signed by the infirmary 
directors, for treating said case, can collect the same from said county. How
ever, each case must be determined by the !'art surrounding it and I do not 
hold that generally, the infirmary liirectors can make special contracts with 
doctors to take care of particular cases, but it must be in such cases as the 
absence of the regulitr physician, or his being incapacitated to render the 
services, or in ca~e· that the infirmary directors have had no time to employ 
physicians as provided for in ser:tinn 2546. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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102. 

SECRET SERVICE OFFICERS-POWER OF PROSECUTOR TO EMPLOY 
NON-RESIDENTS OF COUN'rY FOR LOCAL OPTION INVESTIGATION. 

By virt!te of section 6184. General Goc!P., the prosecuting attorney may 
emplo1J secret service officers to aiel. investigation of violations of local option 
laws. and as said section cloes not provide otherwise, non-Tesidents may be ap
pointed. 

CoLu~rnus, Onro, February 7, 1911. 

Hox. B. F. Exos, Prosecuting A.ttorney, Cambrirtge, Ohio. 
DEAR Sm :-Your favor of February 4th, 1911, received. You state section 

6184 of the General Code provides that the prosecuting attorney may appoint 
a secret Rervice officer or officers to aid in discovering evidence to be used in 
the trial of cases for violation of the local option laws, and such appointments 
shall be made for such term as the prosecuting attorney deems it advisable. 

You inquire as to whether such secret. service officer or officers shall be a 
resident or residents of the county in which the work is to be done. 

Section GJ81 of the General Code cited by you provides for the appointment 
of the secret serviee officer, hut does not state that he shall be a resident of 
the county in which the work is to be done; that in the absence of the require
ment of the statute that he must be a residEo'nt of the county in which the work 
is to be done, it is my opinion that a non-resident of the county can be appointed 
by the proseeuting attorney as secret service officer under authority of 6184 of 
the General Code. 

Yo_u also inquire when a person elected clerk of a school board for two 
years from .January 1st, 1910, under_ section 4747 of the General Code, shall 
he serve out the full time for which he was appointed? Or, shall the township 
clerk assume his full duties under section 4747 as amended? I have passed 
on the last question and herewith enclosed you will find a copy of the opinion 
rovering the point inquired about by you. 

103. 

Yours truly, 
TIMOTHY 8. HOGAN, 

Attorney General. 

FEES OF COUNTY RECORDER FOR SEARCHING, FILING AND MAKING 
ENTRIES ON INSTRUMENTS--MORTGAGES WITH TWO PARTIES. 

Cor,u:t>mus, OHIO, February 7, 1911. 

Hox. FRAXK L. JoHxsox, Prosecuting Attorney. Xenia, Ohio. 
DEAR Sm:-Your favor of February 2d received. You state that: 

"A dispute has arisen in this county in regard to section 8572 of 
the General Code-of Ohio in regard to how much a recorder can charge 
for recording a mortgage to which there is two parties. In other words, 
if a person should bring in a mortgage to which there is the .mortgagor 
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and mortgagee would the charge under th£> statute be 18 cents or would 
it he twenty-four cents for filing the instrumPnts, searching each paper 
and for making the entries upon filing of the instrument for both 
parties?" 

And you inquire tilE' amount of fees that can he charged by the recorder 
under thE' facts stated. 

Section 8:Ji.! of the General Code provides the following fees: 

"For filing each instrument or copy ~ix cents; for searching each 
paper, six cents; for making the entries upon filing an instrument, six 
cents for each party thereto." 

From the facts stated· in your letter the recorder would be entitled to six 
rents for filing the chattel mortgage; for se::.>.rching, six cents; for making the 
entries Ul10n the filing of the instrument, six cents for each party, which 
amounts to twelve cents. Or, the total amount he can charge under the items 
mentioned would be twenty-four cents. 

104. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNTY CO.i.\IMISSJONERS-POWER '1'0 RAISE MONEY FOR CHARITABLE 
INSTITUTION- ILLEGAL CONTRACT- CONSTITUTIONAL INHIBI· 
TIONS AGAINST PECUNIARY AID TO PRIVATE INSTITUTIONS
CERTIFICATE OF AUDITOR. 

In view of article 6, section 8 of the constitution of Ohio prohibiting the 
general assembly from raising money for. "loaning its credit to, or aiding any 
joint stock company, corporation or association." a contract might be entered 
into betu:een the county comm issioncrs and a charitalile institution for the care 
of indigent sick ancL rlisabied pe,rsons of the county, but a contract providing 
moneys to be raisert by ta:ration fo1· the purpose of aiding and assisting in the 
"maintenance" of such institution 1e0uld be voirl and a statute authorizing such 
f'Ontract would in all probability be unconstitutional. 

Such a contract entered into before the levy of taxes for the purpose, would 
lie void also, for the reason that it 1Jiolatcs section 5660, General Code, requiring 
a certificate from the auditu1· to the effect that the money was in the treasury 
ot in process of collet:tion. 

CoL'C~IBGS, OHIO, February 7, 1911. 

Hox. C. A. Lf:JST. Prosceutin!J Attorney. Circleville, Ohio. 
DK\H Sue-You have submitted to me, for my consideration, the following 

contract: 

"This memoranrluru of agreement, made and entered into, this 6th 
day of June, 1910, between the board of commissioners of Pickaway 
county, Ohio, and the Cin:leville Home and Hospital of Circleville, 
Pickaway County, Ohio, witnessE-th: 

"That whereas, the general assembly of the state of Ohio, on the 
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30th day of April, 1910, duly passed an act, entitled 'An act to authorize 
the board of conm1issioners of any county to render assistance to a 
corporation or association, maintaining a hospital for charitable pur
poses' which act was duly approved by the governor on the 2d day of 
May, 1910. 

"And, whereas, the said Circleville Home and hospital, a corpora
tion, duly incorporated a.nd organized for charitable purposes, has 
been duly establif'hed in the city ot Circleville fo•· the sick and disabled, 
and has made application to thfl county commissioners for aid and 
assistance in the maintenance and support of said hospital, under and 
in pursuance of said act. 

"Now, in consideration of the wants and needs of said corporation 
in the maintenance thereof. and that the same will be beneficial to the 
public, it is agreed that an appropriation be, anfl the same hereby is 
made by said county commissioners, in the sums of $1,500.00, for the 
period of one year, payable to the treasurer of said corporation as 
follows: One-half from collection of December tax,. 1910, and one-half 
from collection of .Tnne tax, 1911. (About March 1st, 1911, and 
September 1st, 1911) and upon the following terms and conditions, 
to wit: that said money so a;Jpropriated shall be applied by the board 
of managers of said home and hospital exclusively in aiding and assist
ing said corporation in the maintaining said hospital for charitable 
purposes, and said board of managers shall admit all sick or injured 
charity patients in said county under such rules and regulations as the 
board of managers have, or shall prescrihe, and that the said board 
shall render to the said county commissioners an itemized report of 
thfl use and expenditure of said moneys by July 1, 1911, and .January 
1st, 1912. 

"It is further agreed that for the purl?ose of enabling said home 
and hospital to use and apply Raid moneys within the provision of said 
act, the board of managers thereof, shall u::;e and apply so much of 
said moneys as may be necessary in furnishing and equipping said 
hospital with the necessary rooms and operating appliances and equip
ments, and also that a competent nurse shall be employed therein, at 
all times wheni the services of such nurse may be required under this 
contract. 

"It is further agreed that the said home and hospital shall furnish 
free of charge to said county, the necessary care, nursing and food in 
said hospital to any indigent person therein, requiring surgical treat
ment or medical relief, and who in the opinion of the board of infirmary 
directors of said county shall need such treatment, and whom said 
directors shall determine is a county .;harge under the provision of 
section 2544, Ohio Code, provided such person is not affiicLed with an 
infectious or contagious disease. 

"In witness whereof the said board of county commissioners and 
the said Circle\'ille Home and Hospital have hereunto set their hands, 
and the said home and hospital has attarhed its seal, the day and year 
first above written." 

You also state that the board of county commissioners of your' county, has 
levied a tax of one-tenth of a mill, on the grand duplicate of the county, under 
authority of section two of Lhe act approved May 2, 1910, 101 0. L., 166. You 
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ask whether such tax levy is legal, whether such contract is legal, and in 
general, for an explanation of the meaning of such act. 

The act, 101 0 . .L., 16C, above referred to, entitled "An act to authorize 
tbe board of commisRioners of any county to render assistance to a corporatior 
or association, maintaining a hospitl:'.l for charitable purposes," is as follows: 

"Section 1. That the board of county commissioners of any county 
may enter' into an agreement with a corporation or association, organized 
(or charitable purposes in such county where a hospital has been 
established, or may hereafter be established, for the sick and disabled, 
upon such terms and conditions as may be agreed upon between said 
commissioners and such corporation or association, and said commis· 
sioners shall vrovide for the payment for the amount agreed upon, 
either in one payment, or installments, or so much from year to year 
as the parties stipulate. 

"Section 2. The board nf commissioners may annually, at the 
June session, levy a tax not exceeding two-tenths of one mill upon the 
taxable property of said county for the purpose of providing such aid 
and assistance to any such corporation or association; and all taxes 
so levied and collected under this act shall be applied under the order 
of sa!d board to the purpose for which the same are so levied and 
collected." 

The question has been raised that such act is in contravention of section six, 
artiele eight of the constitution; and a gentleman of your city has referred 
me to the case of City of Zanest>ille vs. Crosslanrt. 8 C. C .. (i:)2. which case up· 
holds the constitutionality of a s!milar statute, relating to municipalities, 
namely: Section 1536-452, R. S. 

Such section six, article eight of the constitution provides-as follows: 

"The general assemiJly shall never authorize any county, city, town, 
or township, by vote of its citizens, or otherwise, to become a stock
holder in any joint stock company, corporation, or association what· 
ever: or to raise money for, or loan its credit to, or in aid of, any 
such company, corporation, or association." 

'The circuit decision above referred to reversed the ruling of the common 
pleas court in such case, but the der.ision of the r.ircuit court was later reversed 
by the supreme court, in the same case, as is shown by the decision of the 
supreme c:ourt in the t<nreported decisions of said court, contained in the 56 
0. S., 735, in the following language: 

".Judgment of the circuit cont·t reversed and that of the common 
pleas affirmed." 

Section 1536-452, R. S., which was construed in such case, was as follows: 

"The council may enter into an agr<~ement with a corporation or 
association, organized for charitable purposes in such municipal corpora
tion, for the ereerion and management of a hospital for the sick and 
disabled, and for a permanent interest therein, to such extent and upon 
such terms and conditions as rna~· be agreed upon between: the council 
and sucn" corporation or association; and the council shall provide 
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for the payment of the amount agreed upon, for any interest so 
acquired, either in. one payment, or installments, or so much, from 
year to year, as the parties may stipulate." 

The questions raised in such case were: 

"1. That such section did not anthori?:e the contract in question. 
"2. That such section violated section six, article eight of the 

constitution." 

While this case is unreported in the supreme cot1rt, the statute and contract 
involved in it were strikingly similar, from a le~al standpoint, to the statute 
and contt•act involved in the case presented by you. It seems to me, on looking 
at the circuit court decision, that the court talces a wrong view of the language, 
"with a view to gain," as quoted from the case of Walker vs. Cincinnati, 21 0. 
S., 14, at page 54, when it attempts to limit the application of section six, 
article eight of the constitution to ~ompanies, corporations and associations for 
profit, and to exclude charitable associations from the meaning of such section 
of the constitution. The supreme court in the Wall\er case, was considering 
the expenditure of money by a city, for the purpose of constructing a railway, 
and say as to such section, at page 53, that: 

"Its language is sufficient1y comprehensive to embrace every enter· 
prise involving the expenditure of money, and the creation of pecuniary 
liabilities." 

The court also say, on page 54, that: 

"The mischief which this section interdicts is a business partner· 
ship between a municipality or subdiyh;:ion of the state, and individuals 
or private corporations or associations. It forbids the union of public 
and private capital or credit in any enterprise whatever." 

Since associations not for profit were in existence at the time of the adoption 
of the constitution in 1851, and since such section six, article eight, uses the 
words, "raise money for, or loan its crfldit to, or in aid of any joint stock com· 
pany, corporation, or association whatever,'' it appears that the language "any 
corporation or association whatever," would under such section include those 
organized not for profit or for ~ha.ritable purposes; in o_ther words, this section 
of the constitution does not discriminat.fl hetwPen types of corporations or 
associations, but does provi(1e a.!jainst the e.vil of pE-rmitting a public corporation, 
such as a county or a city, from raising: money for, or loaning its credit to, or 
in aid of, another corporation or assof'iation, ~.nd thus devoting public money 
to such purposes that the connt.V or city rloPR not have the direct management 

._and control of the disposition of such money. T believe that it was intended 
that a county or city should spend its own money directly and solely for county 
or city purposes, and that there should he no divided responsibility. It was 
said by the common pleas court in the above case of Crossland vs. Zanesville, 
that: 

"It is for the public interest that the municipality retain control 
and management of the sick and disabled poor. 

"One of the chief purposes of the local government is to preserve 
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the health and safety of the inhabitants. If the municipality may 
escape its obligations and duties to the sick and disabled by farming 
out the same to a charitabll' association or corporation, the public 
interests may suffer in that respel't. "The statutes will be construed 
the most beneficial way whirh their language will permit to oppose 
all prejudice to pnblic intere!'ts.' Southerland on Statutory Con
struction, section 324." (See Wyscan·er vs. Adkinson, 37 0. S., SO; 
Taylor vs. Commissioners, 23 0. S., 22.) 

As an executive officer of the state of Ohio, r feel that the constitutionality 
of a law such as 1()1 0. L., 1 r,r,, is a matter for the courts, and not for this 
department, and therefore, pt·efer to act on the assumption that laws are con· 
stitutional until the courts have deelarE'd them to be otherwise. 

Looking at matters in that way, it might be possible for a tax levy under 
such section to be legal and valid as against the eonstitutional objections above 
referred to, if such tax levy is made for the general purpose of providing for 
the sick and disabled· of the county, rather than for the purpose of providing 
funds for carrying onl the above contract. Tt may be too, that such act can 
be construed as an as act authorizing the county commissioners to make pro
vision for the care of sick and disablerl persons by charitable associations, pro
vided the contract is specifically for thf' care of such persons, and not for the 
purpose of giving aid to the institution. In such case the persons would con
tinue in the care of the county in the sr1mc manner as persons in a county 
hospital, the county employin~ the institution to care for snch per<>ons in the 
same manner as it employs attendants in a county hospital to care for such 
persons. 

The rontract presented to me does not appear to be such a contract. It 
sets out that the hospital "has made application to the county commissioners 
for aid and assistance in thfl maintenancfl and 'SUpport of said hospital," and 
that an appropriation in made hy the connty commissioners in lhe sum of 
fifteen hundred dollars '·in conaideration of the wants and needs of said corpora
tion in the maintenance thereof, and that the same will be beneficial to the 
public." Such money is to be nserl in "maintaining said hospital'' rather than 
specifically for thfl care of particular ~irk and disabled persons. And it is 
provided that the board of managers 0f suPh hospital "shall use and apply so 
much of said moneys as may be nere,sary in furnishing and equipping sairl 
hospital, etc." 

It is thus seen that the wntract refern~d to ifi nol a contract for the care 
of sic!' and disabled persons qf the connt:v, lmt ruther, an agreement to give a 
certain sum of money to such ho~pital for airl to the hOSJlital. It appears to 
me that outsirle of the constit~1tional l]nestions, as a matter of public policy, 
this is a diversion of publk money to a privrtte purpose, however charitable 
the object may be, and that iL if> contrary to thf' g"f'neral principle of onr govern· 
ment, that the subdivisions of the ~tate should spend directly the public money 
of each subdivision, for the ]Jilrposf'S authorired IJy law. 

In addition to the aboYe, section 5fifl(), GPneral Code, provides that: 

"The commissioners of a -:-o•mty "' " * shall not enter into any 
contract, agn'lem•mt, or ohligatinn involvin(?; the expenditure of monev 
* * * unless the auditor or clerl' t.hPrE'of. respectivPiy, first certifies 
that the money requiretl for lhe payment of such obligation or appropt·ia
tion is in the treasury to the rredit of the fund from which it is to be 
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drawn, or has be€n levied and placed on the duplicate, and in process 
of collection and not apvropriated for any other purpose.'' 

And section 5661 provides that: 

''All contracts * * * entf'red into contrary to the provisions of 
the next preceding section, shall be voiii. * * *" 

If the above contract was ent8reii into prior to the levy of the county 
commissioners above referred to, it is void under the provisions of sections 5660 
and 5661 of the General Code. 

I am of the opinion therefore, that, even if it is ass,tmed that the act of 
101 0. L., 166, is constitutional, the abov8 contrart enterf'd into by the county 
eommissioners is nevertheless illegal, and that no money can be paid by the 
county to the Circleville Home ancl Hospital, in pursuance of such contract. 

106. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

OFFICES INCO:VlPATIBLE-VlLLAGE t;OUNCILMAN AND MEMBER OF 
BOARD OF EDUCATION, OR TOWNSHIP TRUSTI~E, OR ANY STATE, 
TOWNSHIP, COUNTY OR SCHOOL DISTRICT OFFICE. 

Cor.u~mus, Ouro. February 9, 1n1. 

Hox. D. w·. MUHPHY, Prosecuting Attorney. Batavia. Ohio. 
DEAR Sm:-Your letter of February 3ii rPceived. You inquire: 

"First. Can a member of a village council be also a membf'r of 
the villae:e school board of education? 
--s-econd. Can a vilJag·e councilman also act as township trustee? 

"Third. Can a village council)llan hole'! any stalE', township, county 
or school district office?" 

In reply I beg to call your attention to sPctiou 421S of the General Code 
which reads in part as follows: 

"No member of the council shall hold any other public office or employ
ment except that of notary pnblic or rncmbPr of the state militia 

* who ceases to possess any of thn <JlWiifications herein required 
* shall forfeit his office." 

Following thE' above section I am of the opinion, that a village councilman 
may not be a member of the villngP board of rducation, township trustee, nor 
bold any state, township or school district officp except those enumerated in 
said section, unrler penalty of forfeit.in~ his po!'it!on as councilman. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General, 
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107. 

CONSTABLE-FILLING OF VACANCY--·'SUCCESSOR ELECTED AND 
QUALIFIED." 

When a vacancy in the of(ice of constable i8 filled by appointment. the ap
pointee holds of/ice until the next biennial election tor constable or ·ttntil" d 
successor is elected and "qualified." 

February 9, 1911. 

Hox. Dox J. Yoe:w. Prosecutin.q Attorney. Norwalk, Ohio. 
DEAn Sm:-Your Jetter of January 31st received. You submit the following 

question for my opinion: 

"At the November election in 1909 onP., Thomas Bond, was elected 
const.able for Norwalk township and failed to qualify as required by 
Jaw. Prior to that time, to wit: in February, 1909, A. J. Curran had 
been duly appointed as constable to fill a vacancy then existing, and 
Mr. Curran continu~d to or:cupy such poRition and fill such until seven 
months after the 1909 election, when Mr. Bond was appointed constable 
by the township trustees. Mr. Curran belieYes that no successor having 
been elected and qualified he continues to hold the office, while the 
township trustees contend that their appointment of Mr. Bond was 
regular." 

Section 3329 of the General Gorle provides how a vacancy in the office of 
constable may be filled and is as follows: . 

"When, by death, remoYal, rl'signation, or non-acceptance of the 
person elected, a vacancy occurs in the office of constable, or when 
there is a failure to elect, thP. township trustees shall appoint a suitable 
person to fill such vacancy until the next biennial election for constable, 
and until a successor is elected and qnalified. If there is no constable 
in a township, the constable of an adjoining township in th~ county 
shall serve any process that a constable of such township is authorized 
by law to serve." 

You state thRt A .. J. Curr:tn had been duly appointed as constable for 
Norwalk township to fill a vacancy then existing in February, 1909. By the 
terms of section 3329, just quoted, Mr. Bond was appointed by the trustees 
"until the next biennial election for constable anfl until a snccessor was elected 
and qualified." Yon also state that Thomas Bond was elected constable for 
Norwalk township at the Novernher election J909, but failed to qualify as 
required by law; Bond having failed to qualify, the election of 1909 does not 
avail him and Curran cont innP.s to occupy this position under the terms of 
his appointment "until his successor is elected and qualified." 

I am, therefore, of the opinion that Mr. Curran is still the constable for 
Norwalk township. 

13-Yol. II-A. G. 

Yours truly, 
TIMOTHY 8. HOGA~, 

Attorney Genera,, 
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110. 

COUNTY AUDITOR-POWER TO Cm1PENSATE "\YlFE FOR CLERICAL 
"PIECE WORK" IN A LUMP SUM-POWER TO EMPLOY DEPUTIES, 
CLERKS AND ASSISTANTS-DISHONOR OF VOUCHER BY TREAS· 
URER . . . 
A county auditor, under sertion 2981, General Ootle, is authorized to "appoint 

and employ deputies, assistants, c1e1·1;s or other assistants" and to pay s1wh 
regular salaries, bnt he is not au.tl:orizerl to employ assistnnts to do clericttl 
work "by the piece" and to pay for .such in a lump sum. 

A co1mty treasu-rer is therefore j11sti{iP-d in dishonoring a voucher drawn 
by an auditor·in favor of his wife, whichJ is intended as a lump compensation 
to the auditor's wife tor ·u;ork done at home and at odd hours, where the pay· 
ment amounts, in fact, to compensation for "piece work." 

CoLu~mus, OHIO, February 10, 1911. 

MR. THOMAS MULCAHY, Prosecuting .1_ttorney, Napoleon, Ohio. 
DEAR Sm:-1 beg your pardon for not sooner replying to your inquiry of 

January 16th, which was as follows: 

"May the county treasurer refuse to pay a warrant issued by the 
county auditor to a person appointed by him as clerk or deputy? 

"The clerk or deputy is the wife of the auditor, and it is admitted 
by her that the greatest part of her worl\ was performed at her home, 
and consisted largely in preparing the county commissioners' annual 
report." 

With this inquiry is a statement of fact which you gave me in your letter 
of January 21st. Said statement of facts is as follows: 

"The work done by Frances K. Meekison, to whom this order was 
issued, was the preparation of copy for printers, of the appraisers' 
tax pamphlets, and compiling commissioners' report. Most of the work 
done was preparation of appraisers' pamphlets. 

"F. K. Meekison was appointed depnty auditor, October 18, 1909, at 
a salary of $75.00 per month. Her certificate of appointment is filed 
With the county treasurer. · 

"July 1, 1910, she left the office and did not return to work regularly 
until December. Part of this work, payment for which this warrant 
was issued, was done in the auditor's office before or after office hours 
when the books were not in nse by other clerks. Part of it was done 
at her home. 

"The editors of Henry county papers who have the copy prepared 
for them by F. K. ::\ieekison will testify that the work was actually 
done. The other clerks in this office will also testify that this work 
was actually done. The annual commissioners' report in the hand
writing of F. K. Meekison is on file in the office Of the clerk of courts. 

"For the reason that a tE>mporary clE>rk was employed July 1st on 
account of the extra work of appraisement year, and at the same salary 
received by F. K. Meeldson; and for the reason that F. K. Meekison 
was given work on these appraisers' pamphlets, warrants were issued 
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monthly to said temporary clerk at this galary; and when her worl{ 
was finished, warrant was issued to F. K. :\Ieekison for $100.00 for 
'clerk to auditor' as compensation for all work done from July 1st 
to November 1st. 

"No receipt was presented to the tr~>asurer with this warrant; 
but was given to the auditor, as is the cu~tom in this office, and as 
required by section 29ll8, General Code. 

"The work done by F. K. :\<Ieekison took about half the time of 
office hours during these four months, and the amount, $100.00, is 
small compensation for the work actually performed." 

There arises first from the statement of facts, a question in my mind, as 
to whether it is necessary to answer the Qllf$tion, "May the county treasurer 
refuse to pay a warrant issued by the county auditor to a person appointed by 
him as clerk or deputy?'' However, r will answer that question first. It is 
my opinion that if a voncher is illegally and nnla"l':fully issued, and the treasurer 
has knowledge of it, not only will a court sustain him in refusing to honor 
such a voucher, but he should do so. Illegality has no force anywhere. 

Now to the question, whether or not Mrs. Meeldson was a deputy or clerk. 
It appears from the statement that, she was appointed deputy on October 18, 
1909, at a salary of seventy-live dollars per month, and that her certificate of 
appointment is filed with the county treasurer. It further appears that on 
July 1, 1910, she left the office and rJid not return to work regularly until 
December. It further a]1pean, that a temporary clerl' was employed July 1st, 
at the same salary as that received! by Mrs. Meekison, and that the temporary 
clerk received the salary theretofore paid to the deputy; also that when Mrs. 
Meekison's work was done a warrant was issued to he!'l for $100.00, designated 
"clerk to auditor" as compem,ation for all work rlone from July 1st to Novem
ber 1st. The statement of facts di,;doses tl•at the voucher was not issued to 
1\Trs. Meekison in her capacity as deputy or as clerk. 

Section 2 "of the General Code provides that "Each person chosen or ap
pointed to an office under the constitution or laws of the state, and each deputy 
or clerk of such officer shall talre an oath of office before entering upon the 
discharge of his duties." ln giving my opinion in the matter at hand, I am 
assuming that Mrs. Meekison did not take an oath as clerk. From the state
ment of facts presented I am not able to bring myself to believe that in law she 
'Was in fact a deputy. I do not understand it to be the spirit of section 2980 
or section 2981, that work may be let out by contract. Section 2980, General 
Code, provides: 

"On the twentieth of each November snch officers sh'all prepare 
and file with the county commissioners a detailed statement of the 
probable amount neeessary to be expended for deputies, assistants, 
bookkeepers, clerks and other employes of their respective offices. 
$ • *" 

Section 2981, General Code, says: 

"Such officers may appoint and employ necessary rleputies, 
assistants, clerks, bookkeepers or othf>r employes for their respective 
offices, {i:c their co111peusation, and dischar~e them, and shall file with 
the county auditor certificates of such action. Such compensation shall 
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not exceed in the aggregate for each office the amount fixed by the 
commissioners for such office. * ,. "'" 

A careful reading of the two foregoing ·sections will disclose that officers 
may appoint and employ certain persons; named, as deputies, assistants, clerks, 
bookkeepers or other employes. It does not seem to be contemplated that, 
specific work may be let. out by an officer and an allowance made therefor at 
the conclusion of the work. From the facts I have at hand, my mind goes to 
the idea that this is what occurred in the case you present. When a deputy, 
clerk or assistant is appointed, the presumption would be that such person 
will do the work at the office; however, I am not holding that this is necessary; 
but the fact that the worl( was i\one at home ~;;eems to be evidence that the 
person doing it wa.<; performing the 'lervices rather as a specific work to be 
done for an allowance than as a i!eputy, clerk or assistant. This interpretation 
is further borne out by section 2988, General Code. The form of receipt pro
vided seems to disclose that the person mu~;t he an officer, deputy; clerk or 
assistant. 

I might add further that the Rtatule contemplates payment by the month 
and not by the piece. The voucher issued seems to be a sort of a lump sum 
allowance and not a payment for monthly services. 

However, I am not passing upon the question of fact. You are on the 
ground, and in a position to know what the factR are, and if it is your judgment 
from the facts, that Mrs. Meeldson was in fact :tnd not merely in form, acting either 
as a deputy, clerk, assistant or employe, at :1. stated salary, fixed according 
to the statute, it would be proper to recommenil that ?- voucher in proper form 
should be honored. If, on the other hand, the work was done in the manner 
indicated, but that the auditor i\irectecl hi~> wife to do a certain work for which 
he afterwards made her an allowance, in my opinion, such a voucher would 
not be legal. 

112. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

INCORPORATION OF VILLAGES-TERRITORY LAID OUT iNTO LOTS 
AND TERRITORY NO'l' SO LAID OUT-PROCEEDINGS UPON PETITION 
TO TOWNSHIP TRUSTEES AND UPON PETITION TO COUNTY COM
MISSIONERS. 

Petitions tor the inr.orpor•ltion into a village of territory which has been 
laid ott into lot.~. •nust be presented to the c·ottn ty commissioners antl the pro
ceedings will be governed by sl3ction 3517, General Cone. 

·when the ten·itory has 110t bePn so laid off into village lots, the petition 
must be presented to the tuwnship trustees ancl proceedings under section 3526 
will govern. 

CoLl')!l1l'S, Omo, February 11, 1911. 

Hox. F'nEu W. CRow, Prosecuting Attorney, Po-meroy, Ohio. 
DEAR SIR:-Your favor of January 27, 1911, received. You submit the fol

lowing statement of facts and inquiry: 

"The inhabitants of ccrt..'l.iil territory situate in the township of 
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Sutton, Meigs county, Ohio, desire to incorporate this territory into a 
village, and furthermm e desire to make application therefor by petition 
to the trustees of the township in, which said territory is situated. A 
portion of this said territory has been laid off into village lots, a plat 
of which territory has been aclmowledgerl and recorded as is provided 
with respect to deeds, as per section 3fi17, of tbe General Code of Ohio; 
the remainder of this said territory is adjacent territory and not laid 
off into lots. 

"Can the inhabitants of said territory. for the purpose of incorpora· 
ting said territory into a village, lawfully make application for said 
purpose by petition to thP trustees of the township in which said 
territory is located and have the trustees of said township power and 
authority under such circumstances in casP petition is filed to proceed 
with the incorporation? Or is it manrlatory and absolutely required 
that application for the purpose of incorporating this sairl territory 
into a village shall be addl"ef>gerl to the county commissioners of said 
county and acted upon by them accordingly?" 

Section 3516, General Code, provides that villages may be created and 
incorporated in the manner provided in this title. 

Section 3517 provides that the inhabitants of any territory laid off into 
village lots, a plat of which territory has bePn ackonwledged. and recorded, 
as is provided with respect to deeds, may obt'tin the org~tnization of a village 
in the manner provided in division 1, chapter 2d of the General Code, which 
provides that the application for incorporation shall be made by petition 
addressed to the count~· c0mmissioners, ar:companied by a correct map of the 
territory. 

Section 3519, General Codf', provides what the pptition shall contain. 
You state in 'your letter that the inhabitants of a certain territory situated 

in the township of Sutton, Meigs county, bad already laid off their territory 
into village lots, had made a plat as provided by law and the same was recorded 
in the office of the county recorder as provided by section 3517, General Code; 
by virtue of the provisions of section 3589, General Code, the rand intended 
for public use, as set forth in said plats or maps, filed with the county recorder, 
was thereby conveyed in fee simple to the r:ounty in which the village was 
situated, for the uses anrl pnn}oses therein named, expressed or intended, and 
the jurisdiction thereof, by reason of the vesting of the fee in the county as 
provided by section 3589, GeHeral Code, of all such parcels of land intended 
for public use, would rest in the county commissioners. 

Section 3526 of the General Code provides !tow the inhabitants of any 
territory not laid on· inf.:- fl villn{Je may incorporate themselves into a village, 
and that they may rio so by petitioning tile township trustees. Said section 
3526 reads as follows: 

"When th€ inhabitants of any territory or portion thereof desire 
that such tenitory ~:Jhail Lle incorporaterl into a village, they shall 
Ipal<e application by petition, to the trustees of the township in which 
the territory is located, or, if the tenitory is located in more than one 
township, to the trustees of the township in which the majority of 
such inhabitants reside. Snch petition sht>.Jl be signed by at least 
thirty electors of the territory, a majority of whom shall be freeholders, 
and shall he acl'ompanied by an accurate map of the territory, and 
shall contain in addition to the mattt>r hereinbefore required to be 
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set forth in petitions to incorporat~ territory laid off into village lots, 
the request of the petitioner3 that an election be held to obtain the 
sense of the elector:3 under SllCh incorporation. Such petition may be 
presented at a regular or special meeting of the township trustees." 

You will note that the secticn of thP. General Code just quoted uses the 
following language: "and .shall contain in addition to the matter hereinbefore 
required to be set forth in petitions to incorporate territo1·y laidl off into village 
lots, etc." This language shows that the legislature, in providing for the two 
methods of procedure for the incorporation of villages, meant to provide, that 
when the inhabitants of a territory han laid off their territory into village lots, 
as was the case in your county, they must proceed to incorporate under the 
provisions of section 3517, General Code, and when the inhabitants of a territory 
had not laid off their territory into village lots they should proceed in accord
ance with the provisions of section 3526, Geneml Code. 

Judge Kyle, in the c:ase of Shore & Mot:~,er vs. Braun, County Recorder of 
Butler County, reported in the 4th N. P. (n. s.), 561, under a state of facts 
similar to the facts in this case, held, that when a portion of the territory 
included within the proposed corporation, has theretofore been platted, its 
incorporation must be cifecte<l by the county commissioners, under the pro
visions of section 1553, R. S., now section 3517, Geneml Code. This opinion 
was later affirmed by the circuit court without report, December 15, 1906. 

I am therefore of the opinion, that it is mandatory and absolutely required 
that the application for the purpose of incorporating the territory mentioned, 
into a village, shall be addressed to the county commissioners of your county, 
and acted upon by them. 

117. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNTY COMMISSIONERS-$3.00 PER DIEM FOR EXAMfNATION AND 
APPROVAL OF BONDS IN PROCEEDINGS .!<'OR DI'rCH CONSTRUCTIONS. 

When the co<mty rom7ttission~;rs meet for the purpose of examining an<D 
atJPTovi.ng bonds as prot>ideil in section 64fl8, tlle11 are each entitled to the $3.00 
per diem, under section 3001, Grneral Code, to the extent of an aggregate of 
$300.00 and no more. 

February 13, 1911. 

Hox. CHARLES S. H.\TFIELll, Prosecuting Attorney,, Bou;ling Green, Ohio. 
DEAR Sm:-Replying to your letter of the 20th of January, in which you 

inquire: 

"Kindly advise me at your earliest convenience as to the status 
of county officials elected Nov. St.h, 1910, and who take their offices 
under the law on the first ~l[onday in January. 1911, with reference 
to salaries being decreased where the population of the county at this 
last federal census has heen found to have decreased." 

As to the fixing of the salaries under the census a verbal opinion has been 
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expressed to the effect that salaries should be ba<;ed upon the population shown 
by the 1910 census, and a written opinion will he prepared. \Vhen that is 
done, copy will be forwarded to you. 

You state further: 

"Section 3001 of the General Code of Ohio provides that 'in counties 
where ditch work is carried on by the commissioners in addition to 
the salary herein provided, each commissic>ner shall receive three 
($3.00) dollars for each rlay of time he is actually employed in ditch 
work, the total amount so received for ~u<'h ditch work not to exceed 
three hundred ($300.00) dollars in any one year.' 

•·section 6523 of the General Code of Ohio provirles that 'for services 
actually rendered under the provisions in this chapter (referring to 
county ditches) county commissioners each shall receive three dollars 
per day.' 

"Section 6486 of the General Code of Ohio, provides that 'the 
contracts and bonds (referring to the bonds given by the purchaser, at 
the public sale of the construction of the improvement for ditches, etc., 
provided for by sections 6481-64S2 of the General Code of Ohio) shall 
be examined and approved or disapproved by the county commissioners, 
who shall cause an entry of their decision to be made on their journal 
and cause the contractors to be notified thereof. 

"Query: Is each member of the board of county commissioners 
entitled to three ($3.00) dollars a day for approving of bonds of pur
chasers at public sales for the construction and improvement of ditches.'' 

Prior to the enactment of the county salary law the commissioners dis
charged the duties involved upon them in relation tc ditches strictly as county 
commissioners and were comvensated for their work under the existent law; 
likewise they received pay for the time they spent in discharging their ordinary 
duties. 

The salary law repealed the per diem compensation and no doubt the 
legislature contemplated the discrimination that would result between counties 
where there was much and counties where there was little, if any, ditch work, 
and to correct the inequity inserted that part of section 3001 of the General 
Code allowing to each commissioner in ac1clition to the ~'llary to which he was 
entitled the sum of three ($3.00) dollarf'! per day where ditch work was carried 
on so long as such per diem did not exreerl three hundred ($300.00) dollars 
in any one year. 

In view of the above I am cf opinion that if the county commissioners 
met for -the purpose of exami11ing and approving- of the bonds in the manner 
provi<led by section G486 they are each entitled to the per diem provided in 
section 3001 so long a~ any commissioner does not receive to exceed three 
hundred ($300.00) dollars in any on<' year for said work. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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118. 

MOVING PICTURE PRESENTATION OF PASSION PLAY-ILLEGAL ON 
SUNDAY. 

~s a moving' pict?Lre show which po1·tra.IJS f.he Passion Play is a "theatrical 
or dramatic performance;• such a show comes within the prohibition of section 
13049, General Oode, and therefore, cannot be presented on Sunrtay.) 

CoLu::.mus, OHIO, February 13, 1911. 

Hox. HoMEn HARPER. Prosecuting Attorney. Painesville. Ohio. 
DEAR Sm:-Your favor of January 24th received. The delay in answering 

your letter is due to the lan;e accumulation of the work in this office, and 
matters must necessarily take their turn. When I took charge of this office 
on January 9th there was a great d~al of work left by my pre<lecessor, which 
required immediate attention. 

You inquire: 

"Is a moving picture show, <1howing the 'Passion Play,' licensed 
by the mayor, given on Sunday, in an orderly manner, a violation of 
section 13049 of the General Code?'' 

Section 13049 of the General Code provides that: 

"Whoever, on the first day of the week, commonly called Sunday, 
participates in, or exhibits to the public, with or without charge for 
admittance in any builrting, room * * * any theatrical or dramatic 
performance of any kind or description * * * on complaint made 
within twenty d'ays thereafter, shall be fined in any sum not exceeding 
one hundred dollars, or be confined in the county jail not exceeding 
six months or both, at the discretion of the court" 

The legislature has already rrovi<lC'rl against. the exhibition of any theatrical 
or dramatic performance of any kind or description, or the participation therein 
by any persons upon the Sabbath day, and prohibits the exhibition or partici
pation therein, by any person or persom; of various other performances, ex
hibitions or sports; lmt nowhere in the statute does the' law prohibit expressly 
the exhibition of fl., moving pictnre showing the Passion Play or similar plays. 
The only question then for me to decide is: 

"Is the Passion Play exhibited by a moving picture a theatrical 
or dramatic performance?" 

The Century Dictionary gives the following definition of "theatrical:'' 

"1. Of or pertaining to a theater or scenic representation; re
sembling the manner of dramatic performers, as theatrical perform
ance, theatrical gestures; 

2. Calculated for display; all that pertains to a dramatic per
formance." 
A "dramatic performance" is defined by !'laid Century Dictionary as: 

"Of or pertaining to the drama; repref:entetl. !Jy action; -appropriate 
to or in the form of a written or acted drama." 

"Drama" is defined as: 

"A story put into action, or a story or human life told by actual 
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representation of person<; by persons with imitation of language, voice, 
gestures, dress and acce!>sories or surrounrling· couditious, the whole 
produced with reference to truth or probability, anr1 with or without 
the aid of music, dancing, painting and decoration; a play." 

The "Passion Play" is defined as: 

"A mystery or mystical play representing difrerent scenes in the 
passion of Christ. The Passion Play is still extant in the periodical 
representations of Oberammergau in the Bavarian highlands and 
presents the only example to be found at the present rlay." 

Under the definitions given, the Passion Play is in the strict sense a 
dramatic performance, and the exhibition of a moving picture which purports 
to show the Passion Play will come under the prohibition of the statute as a 
dramatic or theatrical performanc"', and the exhihition of the same on Sunday 
is a violation of section 1304!l, General Code. 

120. 

Very truly yonrR, 
TIMO'i'HY S. HOGAN, 

Attorney General. 

ASSESSOR IN VILLAGE HAVING TOWNSHIP ORGANIZATION-FILLING 
OF VACANCY BY T0'.\'NSHIP TRUSTEES. 

When there is a vacancy in tl!e office of assessor in a village which is not 
identical with the limits of the to11:nship in which such village is situated, there 
ig a township organizatio1, within the meaning of 5ecti.on 3352, Gen.cn.1l Code, 
and such ·va<:aw.:y shall therefore not be fillecl hy the county audi:itor but by 
the trustees of saia township. 

Cor.u)mus, Onro. February 15, 1911. 

Hox. C. \V. PETTAY. Prosecuting Attorney. Cadiz, Ohio. 
DEAR SIR:-Yonr favor of February 4th, 1911, received. 
You state that 

"Section aa52, General Code, provides in substance in case of 
vacancy in the office of fl.ssessor in any ward or precinCt of a municipal 
corporation not hnviag a t01cnsh1p organization, that the county auditor 
shall fill such vacancy by apJJOinting an elector of such ward or pre
cinct to the office of asse!'sor. 

"Section 3261 provides that in case of vacancy in the office of 
assessor from precim:l or township in which he was elected, that the 
township trustees shall fill snch vacancy, etc. 

"In Cadiz township we have an assesRor elected for the town3hip 
outside of the incorporate<! village of Cadiz, and we have an assessor 
of personal property elected for the village alone. 

"And while th'l voters of the entire. townahip including Cadiz 
corporation vote for the township trustees, yet for assessor of personal 
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property the municipality elects its own a£:sessor and the voters outside 
of the corporation elect a ser.onrl as<;e~sor for that part of the township 
outside of the corporation." 

and you inquire: 

"Does the auditor or the township trustees have the appointing of 
the officer to fill the vacancy in question?" 

Section 3352 of the General Code of Ohio provides as follows: 

"If a person eler·ted >lsses~or in any ward or precinct of a municipal 
corporation not having a township organization. fails to give bond 
and take the oath of office fflr one week after his election, or in the 
event of removal from the WRrd or precinr:t after his election, the office 
shall be deemed vacant, or shonld there bf> at any time a vacancy in 
such office from any other cause, thp county auditor shall fill such 
vacancy by appointing an elector of such ward or precinct to the office 
of assessor." 

Section 3261, General Code, ]Jrovides as follows: 

"If by reason of non-acceptance. death or removal of a person 
chosen to an office in any township, except trustees, at the regular 
election, or upon r.he removal of the assessor from the precinct or town
ship for which he was elected, or there is a vacancy from any other 
.:ause, the trustees shall appoint 'l person having the qualifications of 
an elector to fill such vacancy for the unexpired term." 

Section 3512 of the General Code provides: 

"When the cor]JOrateJ iimits of the city or village become identical 
with those of a township, all township offices are abolished and the 
duties thereafter shall be performed by the corresponding officers of a 
city or vill~ge." 

You state that you have an assessor elected. for the village of Cadiz, and 
also one elected for the township outside of the village of Cadiz; there seems 
to be a vacancy in the office of assessor in the village, and you inquire, by 
whom is thiS' vacancy filled, the county auditor or the township trustees? 

Section ::1352 of the General Code, quoterl R.bove, provides that, if a person 
elected assessor in any ward or pJ·ecinct of a municipal corporation not having 
a township organization fails to give bond or his office becomes vacant, the 
county auditor shall fill such vacancy by appointing an elector of such ward 
or precinct to the office of assessor. Section 3fll2 of the General Code provides 
that, when the corporate limits of the dt.y or village become identical with 
those of the township, all t.O\Ynship offices are abolished. and the duties there
after shall be performed by the corresponding officers of a city or village. How
ever, the corporate limits of the village of Carli:~. are not identical with those 
of Cadiz township, and consequently, the township offices are not abolished, 
and you have a tO\VTi>:hip organization; the voters of the village of Cadiz vote 
for trustees for Cadiz township, and the trustees of Cadiz township have juris
diction of the town of Cadiz. It is my opinion therefore, that the county 
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auditor only appoints assessors in cases where there are no tn1stees elected, 
by reason of the abolition of all township offices, under authonty of section 3:512, 
General Code; and therdore, it is the duty of the trustees of Cadiz township 
to fill the vacancy in the office of assessor for the town of Cadiz. 

This opinion is in accord with the former ruling of this department, 
reported on page 539 of the Opinions of the Attorney General, 1909-1910. 

134. 

Vo;-ry trcly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

INTOXICATING LIQUORS-DOW-AIKEN TAX-APPLICATION TO PARTY 
ENGAGING IN, UTSC::ONTfNUING AND RE-ENGAGING IN TRAFFIC. 

A party who engages ·in the traffic of intoxicating liqtwrs, aisco-ntintws! 
ana again engages in th~ lntsincss at the same place, should be taxea the mini
mum of $200.00 tor every time he enters into the business, with the one limita
tion that payments shall 1tot IJP- rlemandecl in excess of $1,000.00 for each year. 

Cor.u11mus, Onw, February 24, 1911. 

Ho:-;. L~:w1s E. MALLOW, .tlssistant Prosecuting Attorney, Toledo, Ohio. 
DEAR SIR:-! am in receipt of your letter of January 30th, enclosing a 

copy of an opinion •addressed by you to Charles J. Sanzenbacher, county auditor, 
in which you hold that a person engaged in the business of trafficking in intox
icating liquors, thereafter di,;continuing, and again commencing the business 
at the same place, after an interval of time. must pay the minimum of $200.00 
for each occasion on which he was found engaged in the business of trafficking 
in intoxicating liquors. I have carefully examined the opinion prepared by 
you and concur heartily in the conclusion that you reach. 

In addition to sections 6073 anrl 60H, General Code, on which you rely, 
permit me to point out that the first section of what is known as the Dow
Aiken law, which is the section doubtless relied upon by counsel for the 
interested {iarty .in this case, provides that: 

"Upon the business of trafficl\ing in * " * 
there shall be assessed yearly, n.nd paid * " 

intoxicating liquors 
" by each person 

" * " engaged therein, and for each place where such business is 
carried on * " * the sum of $1,000.00." 

Instead of indicating the legislative intent that, if the same person at the same 
place repeatedly engaged in and discontinued the business of trafficking in 
intoxicating liquors, the limit should nevertheless be one thousand dollars, 
this section indicates clearly to my mind that the tax is on the business. Now, 
if A engages in the business, conducts it for a shorll time and discontinues it, 
that is one business; if he re-engages in the business at the same or another 
location and again discontinues, that is another business. I accordingly concur 
in your opinion that, under the circumstances above described, a trafficker in 
intoxicating liquors is liable for the minimum tax, on account of both ventures 
commenced and abandoned by him. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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135. 

TOWNSHIP TRUSTEES-VACANCY NOT FILLED WHEN TOWNSHIP 
WITHOUT JUSTICE OJ<' THE PEACE-APPOINTMENT OF JUSTICE 
OF PEACE BY TRUSTEES. 

Where there is no justice of the peace in the township, a vacancy in th~ 
board ot township trustees cannot be filled. 

A majority of the trustees mny apz;oint a justice of the peace, however. 

February 25, 1911. 

·Hox_ L H. BLYTHE, Prosecuting A.ttorney, Cm-rollton, Ohio. 
DEAR Sm:-Under date of February 18th, you state that you desire my 

opinion on the following proposition: 

"Wa~hington township, this county, has no justice of the peace, 
and they have not been a.ble to get anyone to serve in that office for 
the last six years. 

"There are but two legally elected township trustees in the town
ship; and one of them has tendere!l his resignation to take effect 
l\farch 1st, and on that date will remove from the township. 

"By section 3262, G. C., it. is provided in case of a vacancy in the 
board of township trustees, that the jnstice of the peace of such town
ship holding the oldest commi!:'sion shall appoint a suitable person 

* * * to fill such vacancy or vacancies. 
"What I desire to know is: There being no justice of the peace 

in said township, who will make the appointment to fill the vacancies 
in the board of trustees· in that township?" 

Section 3262 of the General Code is as follows: 

"When for any cause a township is without a board of trustees 
or there is a vacancy in such board, the justice of the peace of such 
township holding the oldest commission, or in case the commission of 
two or more of such justices bear even date, the justice oldest in years, 
shall appoint a suitable person or p0rsons, having the qualifications 
of electors in the township to fill such vacancy or vacancies for the 
unexpired term." 

Section 1714 of the General Code is as follows: 

"If a vacancy occurs in the office of the justice of the peace by 
death, removal, absence for six months, resignation, refusal to serve, 
or otherwise, the trustees within ten days from receiving notice thereof, 
by a majority vote, shall appoint a r,ualified resident of the township to 
fill such vacancy, who shall serve until the next regular election for 
justice of the peace, and until his successor is elected and qualified. 
The trustees shall notify the clerl' of the court of such vacancy and 
the date when it occurred." 

It is my opinion that there being no justice of the peace in Washington 
township, your county, and under the provisions of section 3262, supra, it being 
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necessary that the justice of the peace holding the oldest commission shall 
make the appointment of the tru!'ltee and there being no other provision 
governing the point there is no one who can make the appointment to fill the 
vacancy in the board of trustees in thal township. 

If the resignation of the truslee that you mention has not yet been accepted 
and he has not removed from the township, the two trustees under section 
1714, snpra, could appoint a justice of the 11eace who in turn under section 
3262 could appoint a successor to lhe trnsteP who iR le>aving the township. 

136. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 

COUNTY COMMISSIONERS-ADVERTISEMENT AND NOTICE OF BRIDGE 
ERECTION COSTING OVER .H,OOO.OO-OLD AND NEW BRIDGES. 

Section 2444, General Corle. requiring county co·ntmissioners to advertise 
tor four consecutive weeks. their intention tfJ erect a bridge at an expense of 
one thousand dollars, applies as well to repair of old as to construction of new 
bridges. 

Cor.u~mes, OHio, February 27, 1911. 

Hyx. F. M. ST~;n~xs, Prosecuting Attorney, Elyria. Ohio. 
DEAR Sue-In your letter of Fehrnary 11th, you ask the opinion of this 

department upon the following question: 

"Will you kindly give me your con~truct.ion of section 2444, G. C.? 
The precise question is whether or not this section applies to all bridge 
structures, the cost of which exceefls $1,000.00, whether it be upon an 
old location or a new location." 

Section 2444 provides as follows: 

"Before .the county commissioners purehase lands, or erect a 
building or bridge, the expense of which exceeds one thousand dollars, 
they shall publish and circulate handbills, and publish in one or more 
newspapers of the county, notice of their intention to make such pur
chase, erect such building or bridge, and the location thereof, for at 
least four consecutive weeks prior to the time that such purchase, 
building, or location is made. They shall hear all petitions for, and 
remonstrances against such proposed purchase, location, or improve
ment." 

It is well settled that a construction comporting with the presumed inten
tion must be given in cases of doubt. If the language of the statute is unam· 
biguous there is no room for construction. 

McCormick YS. Alexander, 2 Ohio, 65 

am of the opinion thal the provisions of section 2444 as to the publica-
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tion and hearing applies as well to the construction of a bridge at a cost 
exceeding $1,000.00, whether upon an old ~r a new location. The object of the 
section is to. afford an opportunity to the taxpayer to !mow how and where, 
and for what purpose his money is to be spent, and to afford him an opportunity 
to remonstrate if he sees fit. It is an established rule of law that the intention 
of the law maker should be sought and the statute construed in keeping with 
that intention. (Slingluff vs. Weaver, fi6 0. S., 621.) 

If the view be taken that the statute exhausted itself after notice was 
given in the first instance, as to the original !oration and the location of the 
bridge thereon, then the commissioners. after a publication and hearing upon a 
$1,200.00 Improvement at a later date, when a new structure was sought to be 
placed on the old location, expended an unlimited amount to the prejudice of 
the taxpayers of\ the county. 

I am, therefore, of the opinion that the provisions of section 2444 would 
have to be followed in the case you mention. 

144. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNTY ROAD IMPROVEMENTS-SEPARATE PROCEEDINGS FOR EACH 
ROAD-NECESSITY FOR VOTE OF ELECTORS IN PURCHASING 
CEMETERY LAND AND IN MAKING ADDITIONS. 

The p1·oceedings of section 6926, Gcrwral Cocle, must be appliecl tor each 
roacl to be intpro·ved, and thf3 nae applies to petitions of resiclent lana owners 
which must be {ilecl in each case. 

Under sections 3445 and 1465, General Oocle, the qt~estion of whether or 
not cemetery lands shall be purchased in tlu! fi.rst instance by cemetery trustees, 
must be sub·mitted to a 1iOte of the electors. 

When these proceedings hm>e been followed in the first purchase of cemetery 
lands, aclditional adjoining lands m.ay be purchased withot~t submission to 'a 
vote of the electors. · 

March 2, 1911. 

Hox. J. C. WILLIA;\rsox, ProseC'uting Attorney, !1ft. Gilead, Ohio. 
DEAn Sm:-Replying to your letter of February 1st, in which you. state: 
First: 

··r enclose herein a plat showing the road involved; the road 
which is proposed to be improved is indicated .bY the red line. 

"A, B and C indit:;ating the main road B, D indicating a branch 
road connecting another pike indicated by D, F. 

"Under the above section (section 6936, G. C.) can these roads 
A, B, C and D be improved under one and the same petition?" 

Section 6926 of the General Code provides: 

"When a majority of the re>:ident owners of real estate situated 
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within one mile of a public road, present a petition to the board of 
county commissioners aslt!ng for the ~ailing and improving of suc11 
road, the county commissioners shall go upon the line of the roml 
described in such petition. If, in their opinion, the public utility 
requires such road. to he graded and improved, they shall determine 
whether the improve;nent Rhall be partly or wholly constructed of stone, 
gravel or brick, any or all, and what part or pa'rts of such road im
provement shall be of stone, gravel or bricl,, and enter their decision 
on their journal." 

It is well settled that if the languagf' of the statute is unambiguous there 
is no room for constn1ction. 

McCormick vs. Alexaniler, 2 Ohio. 6G . 
... 

The section refers to a single improvement. and as stated in the books, generally 
speaking each sep'l.rate and distind improvement requires a separate proceeding. 

If the two roads be improved under one all(l the same petition and the 
11roceedings be held valid and the precedent ef'tabiished, what would hinder 
the county commissioners from uniting numerous improvements in one pro
ceeding, and justify it on the ~round that the roads connected or crossed each 
other, and that the improvements confer a common benefit upon the entire 
area of their locality? 

I am of opinion that the improvement of one road is contemplated by the 
s~atute, and tbat two proceedings would have to be instituted to make the im
provements you speak of. 

Second: 

"Would it be necessary to have a majority of the resident land 
owners owning land lying and being within one mile of each of said 
roads A, B, C anti B, D. or will it he st1fficient if a majority of the 
resident land owners owning lanrl lying and being within one mile of 
both of said roads?" 

The reply to your first inl}uiry o!JYiates an answer to the second question. 
Third: 

"Under section 3445 of the fle11eral Code of Ohio is it necessary 
for the trustees of a towm:hip to suhmlt to a vote of the electors of 
such townshi-p the proposition whether or not. such tn1stees shall buy 
lands for cemetery purposes, or can snrh trustees buy land for such 
purpose without first submitting the same to a vote? 

"Said section providP.s as followf<: 'Ref ore such purchase, etc., 
is made, etc., the question of establishmP.nt of such cemetery, on the order 
of the trustees, or the written appliration of any six electors of the 
township, shall be submitted to a vote, etc.' It seems to me that the 
statute intends that if the trustees sP.e fit they may have such propo
sitions submitted to vote, or npon the written application of six electors 
they are required to take action anrl i"Ubmit the proposition, to a vote, 
but that they could purchase land for s1wh purpose on their own 
motion without submitting the proposition to a vote, but I would like 
to have your opinion in the matter at your earliest convenience." 

Section 3445 of the General Code provides: 

"Before such purchase or appropriation is mad!l or conveyance ac-
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cepted the question of establishment of such cemetery, on the order 
of the trustees, or the written appli~ation of any six electors of the 
township, shall be submitted to a vote of the electors of the township 
at a regular annual election. Such order or application shall specify 
as near as may he the proposed location of such cemetery, and the esti
mated cost thereof, including inclosing and improving it." 

Section 1465, BaLes' Revised Statutes, provides in part: 

"That before any such purchase or appropriation is made or con
veyance accepted, the que~tion of a cemetery or no cemetery sp.all be 
submitted to a vote of the electors of the township at the regular 
annual election, which vole shall be taken on the order of the trustees, 
or the tvritten applicat-ion of any si:v electors of the township. * " *" 

"Where all the general statutes of a state, or all on a particular 
subject, are revised and consolidated, there is a strong presumption 
that the same construction which the statutes received, or, if their 
interpretation had been called for, would certainly have received, before 
revision and consolidation, should be appli<'d to the enactment in its 
revised and consolidated form, although the language may have been 
changed." 

Allen vs. Russell, 39 0. S., 337. 

Reading section 3445, General Code, in the light of section 1465 of the 
Revised Statutes there can be no l}nestion that a proposition whether or not 
cemetery trustees should buy hnds for cemetery purposes, in the first instance, 
must be submitted to a vote. 

Fourth: 

"Franklin township, this county. together with two adjoining 
townships, one of which is in Richland county and the other in Knox 
county, own a union cemetery which is situated in Franklin township; 
the lots of this cemetery have all been disposed of and it is necessary 
that additional ground be purehasP.d. An individual owns a cemetery 
adjacent to this union cemetery; can the trustees of these townships 
purchase this. adjacent cemetery ani! would it be necessary for them to 
submit the proposition to a vote?" 

. 
In the case of N'orton vs. Trustees reported in 8 C. C., 335, affirmed by 

the supreme court without report 54 0. S., 682, it is held the provision of 
sectiqn 1465 requiring the question of "cemetery or no cemetery" to be sub
mitted to a vote of the electors has no applic.at.ion to the acquisition of additional 
cemetery lands under section 1472 (now 84ii5, General Code). From this 

,authority it appears that if the :otat1:te has heen followed in the first instance 
in determining the question of a cemetery or no cemetery it is not necessary 
when it comes to purchasing necessary additional ground that the question be 
submitted to a vote. 

Trusting this answers all of your questions. 

Very truly yours, 
TIJ\IOTHY 8. HOGAN, 

Attorney General. 
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A 145. 

DITCH SCPERVISOR-POWER TO CO~TRACT FOR CLEANING OF 
DITCHES SINGLY OR IN GROUPS. 

COLCI!Bt:S, OHIO, :\larch 3, 1911. 

Ho~. J. B. TE~IPLETO'>. Prosecuting _ittorney. lVauseon, Ohio. 
DE.\R S1n:-I have your letter of .January 26th, 1911, which is as follows: 

" [ wish that you woulrl give me your ruling on section 6714, Gen
eral Code, R. S., Bates' 4584-1-1. In this, must the ditch supervisor 
let each party who has a ditrh to clerm, say 50 or 75 feet or more, do 
his own work or apportionment? Or can he, the supervisor, group 
all or many of these small assessments (of more than $3.00) together 
in large sections of not more than one mile in length, and let said 
sections to the lowest responsible bidder." 

It is my opinion that each person or corporation through whose land a 
ditch is constructed ha.~ the right, and it is his duty to keep the same free 
from obstructions; and that if they fail to do so, as provided by section 6712, 
General Code, after notiee as provided in the preceding sections, then that the 
supervisior shall let the work of cleaning a ditch as provided by section 6714, 
and that the supervisor can group as many of the small assessments as he 
wishes and let the same, as provided in section 6714, in sections, provided no 
section exceeds one mile in length. 

149. 

Yours very truly, 
TI!IIOTHY 8. HOGAN, 

Attorney General. 

SALARY AS MEMBER OF AND AS CLERK OF SCHOOL BOARD PAYABLE 
TO SINGLE INDIVIDUAL-SHF.RIFF'S FEES-MILEAGE FOR SERVICE 
OF SEVERAL WRITS AT SAME PLACE. 

Contrary to the general rule of '!)olicy that a member of a board may not 
hold a salaried position under such board, special provision of statute makes 
it possible for a member of a board of erluration tn serve as its clerk ana 1·eceive 
the salar11 tor both positions. 

When a sheriff serves several writs, mileage may be cha1·ged on each writ 
regardless of the number of persons therP-on nr of the fact that said writs. are 
served at the same tir,ze upon several parties residing in the same place. 

Cor.e:I!BL'S, Onro, March 4, 1911. 

Ho:-;. T. E. :\lcEUIIXEY, JfcConnellsville. Ohiu. 
DEAR SIR:-I beg to al'knowledge receipt of your letter of January 31st and 

to apologize for the delay in answering the sam<>, which has been occasioned 
by an unusual pressure of official business in the uepartrnent. 

You request the Ol>inion of tlJis department upon the following questions: 

"1. A member of a township hoard of education is also acting as 

14-Vol. II-A. G. 
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clerk of the board and receiving compf'nsation as snch clerk. Is he 
entitled to his per diem as member of thP. board for attending meetings 
as well as his compensati0n as clerl;:? 

"2. A sheriff has placBil in his hands t\\·o or more writs from the 
same office, which are served upon different parties residing at the same 
place; can he charge mileage on each writ separately or must he charge 
for the total miles traveled a~d mal•e r~turn on one writ with no charge 
for mileage on the other writs?" 

With respect to your first question I bf'g to cite the following sections of 
the General Code: 

"Sec. 4747. The board of education of each school district shall 
organize on the first Monday in January after the election of members 
of such board. One member of the board shall he elected president 
and a person, who may or may not be a member of the board, shall be 
elected cleric The president shall serve for a term of one year and the 
clerk for" a term not to exceed two years * * *" 

(This, section was amended, 101 0. L., l3S, so as to provide that in town· 
'lhip school districts the clerk of the township shall be the clerli of the board, 
and in all other districts, a person who may or mRy not be a member of the 
board shall be elected clerk. I assume, however, that your question relates 
either to a former clerk of a township boat·d of education, or to a present 
incumbent who is serving out his two y'ear term.) 

"Sec. 4715. Each member of the township board of education 
shall receive as compensation two clollars for each meeting actually 
attended by such member, but for not more than ten meetings in any 
year. * * *" 

In my opinion, under section 4715, abovf' quoted, each member of the board 
of education is entitled to his compensation as a matter of law, and regardless 
of any action taken by the board itself, except as to l)!e:;:~umber of meetings 
attended. See Walker vs. Dillonville, 82 0. 8., 137./There is a principle of 
public policy which prohibits a member of an ailministrative board from holding 
a salaried position thereunder. This principle, however, is expressly waived, 
so to speak, by section 4747, above quoted. The authority to prescribe com· 
pensatiori for the clerk is. clearly vested in the hoard by section 4781, General 
Code, which reads: 

"The board of education of each school district shall fix the com-
pensation of its clerk * 
fund of the district. * 

* .. 
* *" 

which shall be paid from the contingent 

Reading all of these sections together J am of the opinion that the clerk 
of a township .school district, who is also a member of the board of education, 
is entitled to the compensation prescribed by the statute as a member of the 
board of education, and in addition to the compensation prescribed by the 
board ~s clerk. 

Answering your second question, I. beg to state that sectJon 2845, General 
Code, which provides the schedule of fees to which a sheriff is entitled is in 
part as follows: 

"The fees and compensation of sheriffs shall be as follo"ws: * "' • 
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levying eacl) writ of execution * "' " or the serviN' of an order of 
arrest upon the body of each rlpfendant named in the writ, thirty 
cents, and mileage, as in other ca~es; "' traveling iees upon all 
returns, precepts, and subpoenas, eig\lt cents per mile, going and return· 
ing, provided, that wiH:re more than onp person is named in such tcrit. 
mileage shall be charged for the shortest uistance necessary to be 
traveled~ "' " * servic·~ of l!opy of pleading and return, the same 
fef?s as are allowed for the <>eniP.e of summons, including mileage, as 
herein proviued; * * * serving any person with an order of court, 
and making return thet·eof, thirty cents, and mileage as on service of 
summons; " * * serving a 'Vrit of restitution, eighty cents, and 
mileage thereon as in other cases; * " * executing a writ of 
partition, one dollat· and twenty cents, and traveling fees as in other 
cases; $ • *" 

Section 2847, General Code, provides that: 

""'hen a sheriff returns in any manner other than by himself or 
his deputy personally any· process isf!ued from the court of common 
pleas or other court of a county other than that in which he resides, 
he shall receive only m ileagc thereon. to be computed from his office 
to the place or service and back to his office." 

It is dear from the reading ·of the above sections that mileage is to be 
computed upon each separate writ sPrved, regardless of the place to which 
the sheriff is required to go by thA writ, and regardless also of the number 
of persons named in the writ. In the case supposed by you, it is my opinion 
that mileage should clearly be charger! on each separate writ. In fact this is 
-the only possible answer to your question; if the actual miles traveled were 
returned upon one writ with no charge for mileage on the other writs, then, 
'lne litigant might have to pay for services rendered to others than himself. 
This is manifestly not the intention of the statute. 

151. 

Very truly yours, 
TIJIIOTHY S. HOGAN, 

Attorney General. 

SALARIES OF TOWNSHIP TRUSTEES OF MARIETTA, OHIO-METHOD 
OF PAYMENT. 

Cm~r~rses, Ouw, March 6, 1911. 

Hox. ALLEX THL'RMAX WILLTA~fSOX. Prosecuting Attorney, Marietta, Ohio. 
Df:AR SIR:-Your Jetter of January 23d requesting my opinion on the follow

ing que<;;tion is received: 

'Whether or not the trustees of the township of Marietta, Wash· 
ington county, Ohio. should draw their salaries under section 3294 
of the General Code, and other sections providing for pay where the 
trustees act for private persons as in partition fences, etc., or under 
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an act entitled 'an act to tlx t.he compensation of certain township 
officers and clerks,' passed April 15, 1902, and found in 95 0. L., 764 ?" 

In reply I desire to say, it is my opinion that all township trustees should 
draw their compensation as provirled by seetion 3294 and other sections of 
the General Code, and that said special act does not operate, not now being in 
foree, the General Code having omitted it, and no such provision would, in 
my opinion, be constitutional. Therefore, you would be right in advising 
said trustees as above stated. · 

155. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

PROSECUTING ATTORNEY---PAYMENT OF SALARY ON WARRANT OF 
AUDITOR-APPROVAL OF COUNTY CO?I1MISSIONERS NOT NECESSARY. 

A.s the amonnt of the salarJJ of the 11rosecuting attorney is fixed by law. the 
same may be paid on the wan·ant of the au(litOJ" the first of each month without 
the approval of the C01tnty COntmis.~ioners. 

Cor.n"tnus, Ouro, March 7, 1911. 

Hox. J. GuY O'DoxxELL, ProseC'1£ting Attorney, Troy, Ohio. 
DEAR Sue-Your letter of February 8th is received, in which you request 

my opinion upon the following question: 

"Is· the salary of the prosecuting attorney of •a county payable on 
the warrant of the auditor the first of each month without the ap
proval of the hoard of county commissioners?" 

In reply I desire to say that section 3003 of the General Code which pro
vides for the salary of prosecuting attorneys reads in part as follows: 

"Such salary shall be paid in e(imtl monthly installments, from 
the general fund, and shail be in fnll payment for all sPrvices required 
by Jaw to be rendered in an official capaeity on behalf of the county or 
its officers whether in criminal or civil matters." 

Section 3004 of the Gf.ncral Code provides for the necessary expenses 
incurred in the performance of his official rluties or in furtherance of justice 
by a prosecuting attorney, and also provides that such Pxpense account shall 
be itemized and duly verified, and if fonnd eorrect shall he allowed by the 
county commissioners and paid monthly from the general fund of the county. 

In taking the two sections 3003 and 3001 and reading them together, the 
first providing for the salary, which is fixed according to the census, and pro
vides that it shall he paid out of the general fund, and the other for expenses, 
which provides that they must be fonnd correct by the board of commissioners 
and allowed, I am of the opinion that the salary ifl payable out of the general 
fund upon the warrant of the county auditor without first being allowed by 
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the commissioners. I base my opinion further upon the fact. that bills allowed 
hy the ~ommissioners must be filed with the auditor, as their clerk, five days 
prior to allowance, and the auditor shall not issne a warrant until five clays 
after the allowance of said bill, but the salary shall be paid in equal monthly 
installments from the general fund, and doe~; not co~e under the provisions 
of the law requiring allowance by the commissioners, the <'ertainty of the 
amount of the same being fixed by statute. 

158. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

AUTHORITY OF COUNTY C0:\1:\HSSIONERS TO :\iACADA:\liZE OR PAVE 
ROAD, UNDER SECTlON 6903. GENEHAL CODE-PETITiON OF PROP
ERTY OWNERS. 

Cor.c,mcs, Omo, March 7, 1911. 

Hox. C. W. P~;TTAY, Prosecuting Attorney. Co/liz. Ohio. 
DEAR Sm:-I beg to a<'lmuwledge receipt of your favor of February 14th, 

in which you request my opinion ;1pon the third paragraph of section 6903 of 
the General Code. 

Section 6903, General Code, re:1ds as follo~,-s: 

"On a petition therefor signed hy the owners of at least a majority 
of the foot f1·ontage on a county roacl or part thereof, the county com
missioners may do any one or more of the following acts or things: 

* ... * * :;: * * • ,. 
* * * * * * 

"2. Grade, drain, curb, pave 1.nd improve it or part thereof." 

am of the opinion tiHlt the clauf:e "g-rade, drain, curb, pave and improve 
it or part thereof," can be construed to mf'an that the commissioners may 
macadamize the road or pave it under Raid sec.tion 6903. 

I am constrained to hold this view under the authority of the decision in 
the case of John D. Van Deman, et a!. YS. the City of Delaware, recently de
cided in the circuit court, copy of which I hcmwith enclose. 

160. 

Very truly yours, 
TIMOTHY S. HOOAN, 

Attorney General. 

FIREMEN UNDER CIVIL SERVICE-COUNCIL MAY NOT INCREASE 
SALARIES. 

The statutes confer no authority uzwn a rity council to increase the salary 
of firemen appointed wuler civil sert'ice ·,-ules. 

CnLtT.,Ifll'S, OHIO, March 7, 1911. 

Hox. J,un;s \V. GALBH,\ITH, Prosecuting Attorney, Mansfield, Ohio. 
DEAR Sue-In your letter of February 14th, you state that the firemen of 

the city of :\iansfield desire to secure an increase of salary from sixty-five to 
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seventy-five dollars per month, and that the city council is willing to grant the 
same provided it can be leg'ally done> 

You also state that the firemen secure their appointment by examination 
under the merit sytt>m_ ani! holrl under the so-called civil service rules, and 
that there is sufficient money in the funds of the city heretofore appropriated 
for the payment of salaries to pay such incre.<tsed amounts_ 

You inquire whether their salaries can be increased. 
The !dentical question you ask has b<>en decided by the circuit court of 

Lake county in the case ol' the State ex rei., Spaller vs. Painesville, et al., 32 
0. C. C., 123, found in Ohio Law Bulletin, vol. 46, No. 7, published February 
13, 1911. The court held in that cn.sP. that a city council has no power to in
crease or diminish the salary of a police offire appointed under the civil service 
provision of such code, during the term for which he was appointed, which is 
during good behavior. You will note that ser.tion 166 of the Municipal Code 
(now 4487, General Code) providt>s that no officer, secretary, clerk, sergeant, 
patrolman, {iTmnan or other employe * * * shall be removed or redtLced in 
rank or pay except in ac:cordance with the proYisions of section 1.52. 

Section 126, Municipal Corle, provides as follows: 

"The council shall fix the salaries of all officers, clerks and em
ployes in the city government, and, except as otherwise provided in this 
act, all fees pertaining to any offire Rhall be paid into the city treasury. 
The salary of any officer, clerk or employe so fixed shall not be increased 
or diminisherl during the term for which he may have been elected or 
appointed." 

The court in the case just mentioned helrl that section 126 was in entire 
harmony with the provisions of section Hi6_, Municipal Code. It said in part: 

"It will be noted that section 1.66 says nothing whatever about 
increasing the pay of an officer, nor anything about reducing his pay, 
except in accordance with the provisions of section 152 of this act. 
Now section 152 relates entirely to the method of procedure in case of 
removal of officers and employes in the police anrl. fire departments 
for incompetency, gross neglect of duty, gross immorality, habitual 
drunkenness, failure to obey orrlers giYen by the proper authority, or 
for any other reasonable or just cause; and in such case. the officer 
may be suspended by the proper officer and upon the charges against 
him being sustained, removed; and it was evidently the pnrpose of 
section 166 to provide that. the pay of an officer migh~ be reduced by 
and under proceedings had by favor of section 152. In other worrls, a 
policeman might be suspcndt>d n.nct dnring his suspension his pay 
might be reduced or entirely tal>en away, and if permanently discharged 
his pay might be entirely cut off. 

"Thus considered, these two sections of the statute are in entire 
harmony, and both conduce to exactly the same end; namely, the good 
of the service and to protect the officers of these two departments 
against unwarranted interference with their salaries by way of reducing 
them, and upon the other hand, to take away from such officers the 
temptation to be constantly using their influence and office to secure 
increased emoluments." 

Following that decision it is my opinion that a city council has no power 
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to inrrcase the salary of a fireman appointed under the civil service provision 
of the :\lunicipal Code during the term for which he was appointed, which is 
during good behavior. 

162. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

CQ:\iPENSATION OJ<' TOWNSHIP TRUSTERS-STATUTE UNCONSTITU
TIONAL-RR:\fAINING SECTIONS GOVERN. 

CoLc~mL"s, OHIO, ::'!larch 8, 1911. 

Ho:-; . .J\Y S. PAISL~;Y, PnJsecvting Attome)'. SteuiJenville, Ohio. 
DL\R S11::-I beg to acknowledge receipt of your inquiry of February lOth, 

which is as follows: 

"The township trustees of Steubenville have insisted that they are 
entitled to compensation under section 1530 of the~Revised Statutes at 
the rate of $1.50 per day because the population of Steubenville town
ship is more than 21,175. 

''What is the compensation of the township trustees in townships 
exceeding 21,175, s'aid trustees having been elected in the year 1909?" 

With reference to secticm lfi30, R. S., I would say that the second paragraph 
of said section is clearly unconstitutional, and the same has been left out of 
the new General Code of Ohio, that the sections which now cover the fees of 
trustees of tow'nships are as follows: Sections 3294, 5946, 6619 and 6923 of the 
General Code; that therefore, the trustees of said Steubenville township are 
entitled to $1.50 per day for eaeh day's services in the business of the township, 
not to exceed $150.00 in any year. 

163. 

V~>ry truly yours, 
TnroTIIY S. HoGAN, 

Attorney General. 

MUNICIPAL WORKHOUSE-PAYMENT BY COUNTY FOR STATE PRISON
ERS MAINTAINED-PRISONRRS SENTENCED BY POLICE OR MAGIS
TRATE'S COURT. 

The county commissioners may allow payment tor claims presented to the 
county by tile superir.ten(lent of a municipal workhouse tor the maintenance of 
prisoners convicted of state ot(enses. 

Sections 12384 and 12384-l do not relieve the county from payment of such 
/Jills tor prisoners sentenced by police courts m· other inferior courts. 

Cor.u;\IIn:s, Omo, )larch 8, 1911. 

Hox. EllwAIUJ C. Tenxcn, Prosecuting Attorney, Columbus, Ohio. 
D~;Au Srn:-Your communication of February lOth was received, in which 

you state that your office is in receipt of a letter from E. L. '\Veinland, solicitor 
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of this city, in which he calls attention to section 12384-1 of the General Code, 
as found in 101 0. L., 230, which supplementary section to 12384 reads as 
follows: 

"In any county which has no wor!{house, but contains a city which 
has a workhouse maintained bY such city, it shall be competent for the 
commissioners of such county to agree with the directors of public 
safety of such municipality upon terms and conditions upon which 
persons convicted of violations of said laws shall be maintained in 
such city workhouse at the expense of such county. In any such case 
persons committed to such city workhouse for the violation of any Jaw 
of the state of Ohio, whether such committment be from a court of 
common pleas or from a police court, mayor's court or magistrate's 
court, the cost and expense of maintaining such persons so committed 
shall be paid out of the general fund of the county commissioners; 
provided, howeve1·, Lhat all persons eommitted to any such city work
house for the violation of any ordinance of such municipality shall be 
maintained in such workhouse at the sole cost of such municipality." 

You also state that Mr. Weinland further states that in his opinion under 
this new law the maintenance of prisoners sentenced by police courts and other 
inferior magistrates for violation of state Jaws is fixed upon the county and that 
bills for such maintenance from and after the date when the act became a 
Jaw, to wit: May 16th, 1910, <;hould properly be rendered to the county. And 
further that he so advised the authorities at the workhouse, and in pursuance 
of that advice the superintendent of said workhouse lias presented bills to the 
county commissioners for the maintenance of all prisoners committed for the 
violation of state laws for the time they were held at the workhouse after the 
said 16th day of May, 1910, the date of the passage of the supplemental section. 

You request the opinion of this department on the following question: 

"As to the authority of your board of county commissioners -_to 
allow the payment (Jf these claims?" 

You further state that on May 20, 1908 a contract was made and entered 
into by and between the board of public service of this city and the board of 
county commissioners of this connty in which the board of public service agreed 
to receive, keep, board, clothe and maintain during the time of their sentences, 
under certain conditions, all persons sentenced by any court of competent 
jurisdiction of sairl county of Franklin, state of Ohio, for which said board 
of county commissioners agreed to pay to the said board of public service or 
its successors in office for every person so sentenced, at the rate of thirty cents 
per day during said confinement, and that further your board of county com
missioners agreed to pay for the transportation of prisoners, etc., and that 
either part may terminate the same, except as to convicts already received, by 
giving 8ixty days' notice in writing to the other party, and this contract is 
still in force, and the county commissioners have been paying for the main
tenance of prisoners as charged to the county under and by virtue of said con
traet. You make a further request for the opinion of this department upon the 
following question: 

"Inasmuch as the aforesaid contrar.t above referred to has not been 
terminated, and a new contract made and entered into by and between the 
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director of public E>afcty of thE> city of Columbus and the board of county 
c-ommiEsioners of Franklin county, whether under section 12384-1 of the 
General Code, the commissioners <>hould allow the payment of bills 
rendered to them for the maintenance of those prisoners sentenced by 
police court or other inferior magistratE's' courts for the viotal.ion of 
state laws?" 

In reply to your first inquiry I desire to say that it is my opinion that 
your commissioners have authority to allow the payment of the claims presented 
to the county by the superintendent for the maintenance of prisoners confined 
in the workhouse of the city of Columb11s sentenced by any court of competent 
jurisdiction within Franklin county, Ohio, whether the common pleas court, 
police court or inferior magist.rates' courts. 

As to your seconil inquiry, I am of the opinion that under the original 
section 12384 and section 12384-1 as found in 101 Ohio Laws, 230, the county 
of Franklin would not he relieved from the payment of said bills because of 
the priRoner or prisoners being confined in the workhouse under sentence from 
the police court or a magistrate's court of this county for the violation of any 
state law, as I am of the opinion that said sections, in relation to any contract 
entered into by the respective authorities therein specified. apply to the terms 
and conditions upon which sueh prisoners will be accepted by said workhouse 
authorities, and does not and cannot legally except any prisoner sentenced 
under any state law for a misdemeanor by any court of competent jurisdiction 
within the county of Franklin, whether the court of common pleas, police court 
of the city of Columb11s or inferior magistrate's court. 

164. 

Yours very trnly, 
TIMOTHY 8. HOGAN, 

Attorney General. 

COUNTY C0:\1MlSSfONJ;JRS-COLLECTION OF CLAIMS UNPAID FOR ONE 
YEAR. 

It is the duty of the rottnty commissioners in conjunction with the JJros
ecuting attorney. to collect the varions items remaining clue the county a:nr~ 

unpaid for one year. as provirled ;n section 2929, Genera.! Corle. The com
missioners. hou·ever, if the auditor is ttna1Jlc to' perform these duties. may em
ploy a clfrk at their office. 01tl1f 1r·hcn it i.~ necessary for saicl clerk to elevate 
his fntire time to the fli&ciwroe nf sudl rluties. The coulfL not. employ a clerk 
to act in conjunction 1cifh the 7Jroscruting attorney in the JJerformance of such 
duties at thf' o!Jice of the latter. 

CoLn!Bl~H, Ouw, 1\Ta.rch 8, 1911. 

Hux. F. ;\1. Sn:n:;o.;-;. Pr,secutillf/ Attomey. B/1fria. Ol1io. 
DE.\P. Su::-1 beg lo acknowledge receipt of your letter of Februa1·y 14th, 

in which you reque:;t the opinion of this rlE>partment upon the following ques
tions, viz: 

"1. Is it the duty or the county commissioners in conjunction 
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with the prosecuting attorney to collect the various items remaining 
due the county and unpaid Ior more than one year, as specified and set 
forth in section 297~) of the General Code? 

"2. Have the <;ounty commissioners authority to employ a clerk 
at their office or to act in conjunction with me in the collection of these 
amounts? 

":!. Can the county commissioners ant.horize the employment of a 
clerk to facilitate the discharge of the clerical work that may arise in 
connection with performing the duties specified in question one?" 

As to the first question I would say that section 2979 of the General Code 
makes it mandatory upon the commissioners, in conjunction with the prosecuting 
attorney, to collect said items therein specified in any manner provided by law. 

In answer to the second question I am of the opinion that the county 
auditor being the secretary of the county commissioners by virtue of his office, 
as specified in section 2566, General Code, which means that he shall act as clerk 
of said board, should perform all the dutieR devolving upon the clerk of the 
board of commissioners if he is ahle so to do. But when the board of com
missioners finds it necessary for the clerk to devote his entire time to the 
discharge of the duties of such position, it may appoint a clerk in place of the 
county au<litor, and such necessary assistants to said clerk, as the board deems 
necessary. Such clerk shall perform the duties required by law and by the 
board. (Section 2409, G. C.) Under the last above mentioned section it is 
my opinion that the commissioners of yoni- county would have the authority to 
employ a clerk at their office to perform the services necessary in order to carry 
out the provisions of section 2979, if they found that in the performance of 
said duties, it would he ncce,.;sary for the clerk to devote his entire time to 
the discharge of the dnties of such position. But I am of the opinion that 
the county commissioners could not employ a clerk, to be employed in your 
office while you are acting in conjunction with the commissioners of your 
county, in pe:·forming the duties enjoined npon you by section 2979. 

In rPply to your third question T woulct say that it is disposed of in the 
answer to our second inquiry. llnt that there may be no misunderstanding, 
I desire to say that I am of the 0pinion, that under the authority of the above 
mentioned sections, the commissioners could employ a clerk to facilitate the 
disch'arge of the clerical work in connection with the matter above referred 
to, if in their opin!ou it were necessary for said clerk to devote his entire time 
to the discharge of the duties of such position, but not otherwise. 

Very truly yours, 
T!llfOTHY S. HOGAN, 

Attorney General. 
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TOWNSHIP CLERK AS CLE:qK OF SCHOOL BOARD-ELECTION BY 
SCHOOL llO.ARD NOT NECESSARY. 

Under section 4747, General Code, tllf! clerh· of the township becomes ipso 
facto the f'l!Jrk of the sr1wol board mut no election by the school board is re
quired to authori<:e him to aet as e?crlc. 

CoLr,wt:s, 0Hro, March 8, 1911. 

Ho:>. ART Hen VA:> EPP. PrrJsewtiny Attorney. Jfedina, Ohio. 
DEAR Sl!c-I bep: to aclm•Jwlrdge receipt of your favor of February 11th, 

in which you state: 

"l have before me the opinion of your office rendered :\lay 27, 1910, 
construing section 1747 of the General Corle in reference to its applica
tion to clerks of township boards of education, but I would like further 
to be informed as to this point, vir-: a number of township boards of 
education of this county at their meeting in .January, 1910, elected 
clerks for a period of one year, under and by virtue of the law as it 
w'as before amended by section 4747 of the General Code, the term of 
the rlerl's elected• at that time being for one year, expires in .January of 
the present year, and a vacancy now occurs by reason thereof." 

And you inquire: 

"Should such boards of education in .January of this year have 
elected a clerk as section 4747, amended, provides, and if so, is the 
duly elected and qualified township clerk the only person who is eligible 
to such election, or could any person be elected to that position as pro
vided by said section before amendment thereto?" 

Section 4747, General Code, as amended (101 0. L., 1:18), reads as follows: 

"Thf' board of education of each school district shall organize on 
the first Monday of January after the election of members of such 
board. One member ot' the hoard shall be elected president, one as 
vice-president anrl in towrrship school districts the clerk of the township 
shall be clerk of the board. The president and vice-~resident shall 
serve for a term of one year and the clerl{ for a term not to exceed 
two years. In all other districts a p~rson who may or may not be a 
member of the board shall he elected clerk. The board shall fix the 
time of holding its regular meetings." 

You will note that the board organizes on t.he first Monday of .January 
after the eler:tion of members of such board; that one member of the board shall 
be elected president, and one a..~ vic"!·president: and in township school districts 
the clerk of the township shall btJ the clf'rlr. of the board. The reading of this 
section of the General Code answers your inquiry. The clerk of the township 
becomes by virtue of his office, under authority of section 4747, the clerk of the 
school board of the township, and no election is required on the part of the 
school board to authorize him to act as clerk. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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167. 

COUNTY ROAD IMPROVE:\JENT-PAYC\1ENT OF 25% BY TOWNSHIP 
TRUSTBES. A CONDITION PRECEDENT TO APPROVAL BY COUNTY 
COMMISSIONERS. 

The payment of 25% of a county roacl ·improvement extending through a 
township, uncler section 1200, General Oode. i.~ optional with the township 
trustees ancl until such pa.yment is made. the co1tnty commissioners may not 
app1·ov•J such improvement. 

Ho:-~. '\\<·. H. s~n'l'H. Prosecutin!l .Atton;q1, OalflwP-ll, Ohio. 
DEAn Sue-Your favor of recent date has been received. 
You state: 

March 8, 1911. 

"We would be pleased to have your construction of section 1200, 
General Code, under the f:>.cts as h~re pres~>nted. 

"Two petitions have been prcsenterl to the county commissioners of 
Nobie county under section 1198, asking for the improvement of certain 
roads leading into the village of CatdwP.Il, Ohio, each road petitioned 
for being in Olive townsl!ip in Raid county . The trustees of said town
ship are opposed to the improvement of one of these roads, but favor
able to the other and have passed a resolution in accordance with section 
1200. Can the county commissioners and the state highway commis
sioner order the improvement of the other road petitioned for, and 
compel the township trustees to pass the resolution mentioned in 
section 1200? 

"In short, is section 1200 mandatory on the part of the trustees, 
or is the passage of the resolution therein named optional with them?" 

Section 1197 is in part as follows: 

"The commissioners of a county by resolution ma~· order the im
provement of a public road or section therPof at least one mile in length, 
or, less than ona mile in length if it is an extension of or connected 
with a permanently im[)roved street or highway of approved construc
tion." 

Section 119l> is as follows: 

"If the owners of fifty-one per cent. of the lineal feet adjacent to 
such road or highway petition the com1ty commissioners for its im
provement under the provisions of this chapter, the county commis
sioners shall grant the petition, if from 11. view of such a road or high
way they are of the opinion that the improvement will be for the best 
interests of the public." 

Section 1200 is as follows: 

'·Before their approval of a road improvement, the county com-
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mi!"sionf.>rs shall reqnire t11at the t0wnship or townships through which 
it extends shall pay twenty-fiVE' per cE-nt. of the costs thereof, and that 
the trustees, by resolution, approve its construction." 

It is my opinion that it is a conoition precedent with the county com
missioners approving a road improvement that the township through which it 
extends should pay twenty-five ppr cent. of the costs thereof, and that the 
trustees approve its construction, and that it is optional with the trustees 
whether or not they will so approve the construction of the road. 

168. 

Very truly yours, 
TIMOTHY S. HOGA~, 

Attorney General. 

EXPENSgS OF SHERIFF-LIVERY F.XPENSE IN LUNACY ARRESTS 
ALLOWED. 

Section 19S1. General Code, e.r:press111 authorizes the sheriff to "secure 
1Jehirlcs"' in makiu g arrests in lunfH;y cctses a net is to be distinguished from 
the statute authorizing only an allowrmf:e tor "maintenance'' of vehicles en 
criminal cases. A $2.00 li-very expense, therefo1·e, incurred by a sheriff in 
making an arrest in a lunacy case is a legnl charge against the county which 
shuulrl be allowecl by a probate jurlge. 

Cor.F1rBVS, OHIO, March 8, 1911. 

Hox. F. A. SHIVELEY, P:"osec,Lting A ttorneu, West Union, Ohio. 
DE.\.R Sllc-I beg to acknowled;.?;e receipt of your favor of February 20th, 

in which you submit the following- question for my opinion thereon: 

"Wil you give me your opinion of that portion of section 1981 of 
the General Code relating to expenses of sheriffs in lunacy cases which 
reads as follows: 

" ·To the sheriff or other person making the arrest, the 
actual and necessary expense thereof including conveyance and 
assistants upon the allowance of the probate judge, and such 
fees as are allowE:<l by law in making arrests in criminal 
cases;' 

"This is to be constr,led in f'Onnection with section 2997 of the 
General Code which relates to the maintenance of horses and vehicles 
for the sheriff." 

Briefly, the facts are as follows: 

··on the 14th day of February a lunacy warrant issued from the 
probate court of this county directing the sheriff to take into custody 
a certain alleged insane person and at. the time the court warned the 
sheriff that the person to he arrested was violent and dangerous. The 
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sheriff deemed it neressary to have assistance in making the arrest and 
because he had no conveyance in his stables sufficient to transport 
himself and assistants to the resirlence of the alleged lunatic, he pro
ceeded to hire from one of the lo,.al livery stables a suitable convey
ance, paying therefor from his own 'hard earned' cash the munificent 
sum of $2.00. 'fhe arrest was duly made and in" due time the sheriff 
askerl the court to make an order reimbursing him for the $2.00, all 
of which the court very promptly and most emphatically refused to do. 
I was appealed to and advised lhe court. that said $2.00 was an actual 
and necessary expense and ought to be allowed, but he demurred, saying 
that Attorney General Hogan had h!'ld the other way and of course 
I had to gracefully fade away. 

'"Now the duties incident to the office of sheriff in this county do 
not require the maintenance of nnmerous horses and vehicles; in fact, 
the case stated above might not occur more than once in a year. I do 
not think the statute means to impose a cluty on the sheriff to keep 
the expense of the county innumerable vehicles, only to be prepare_d in 
such a case as this. 

'·If the sheriff had the proper conveyance in his stable I think, he 
would be required to use it, but. when he has not would not the expense 
of hiring one be a necessary and aetna! expense? 

"Question: lf the sheriff has not a proper conveyance for making 
an arrest in a lunacy case may he hire a proper conveyance·and collect 
on order of the probate court for tbe amonnt actually expended for 
the same?" 

You state in your inquiry that sections 1.981. and 29!)7 of the' General Code 
should be construed together. Section 1981. provides a.s follows: 

"The proUate judge shall mak() a complete record of all proceedings 
in lunacy. The taxable costs and expenses to be paid under the pro
visions of this chapter shall be as follows: To the probate judge with 
whom the affidavit is- filed, the sum of two dollars for holding ·an in· 
quest, and for all clerical services he necessarily performs, the sani.e 
fees are allowed b:v Jaw for lilce services, and the postage on com
munications to and from the superintendent which the judge is re· 
quired to pay; to the m_erlical witnesses who h1ake ont the certificate, 
two dollars each, and witness fees allowed hy law in other cases; to 
witnesses and constables, the same fees as allowed by law for like 
services in other cases; to each person employed by the probate judge 
to commit a lunatic to the county infirmary, seventy-five cents per 
day; to the jailor for the keeping an idiot or insane person, thirty-five 
cents per day; to the sh€'riff or other person making the arrest, the 
actual and necessary expense thereof including conveyance and 
assistants upon the allowance of the probate judge, and such fees as 
are allowed by law in making arrests in criminal eases; to the sheriff, 
or other person, other than assistant, for t.aking an insane person to a 
state hospital, or removing one t!J.erefrom npon the warrant of the 
probate judge, mileage at the rate of five cents per mile, going and 
returning, and seventy-five cents per day for support, and mileage at 
the rate of three cents per mile for the railway transportation of each 
patient to and from the hospital, and to one assistant, five cents per 
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mile each way, and nothinl! more, for such services, the number of 
miles to be computPd in all cases by the nearest route traveled." 

Section 2997 of the General Coda provirlPs: 

•·tn addition to the compensation and salary herein provided, the 
county commissioners shall mal;e allowances quarterly to each sheriff 
fo1· keeping and feeding prisoners, as provided by law, for his actual 
and necessary expenses incurred and expPnded in pursuing or trans· 
porting persons accused or convicted of crimes and offenses, in con· 
vf>ying and transferring persons to and from any state hospital for the 
insane, the institution for feeble-minded youth, Ohio hospital for 
epileptics, boys' industrial school, girls' industrial home, county homes 
for the f;·iendless, houses of refuge; children's homes, sanitariums, 
convPnts, orphan asylums or borne!;, eounty infirmaries, and all institu
tions for the care, cure, correction, reformation and protection of un
fortunate,, anrl all expenses of maintaining horses and vehicles neces
sary to the proper administration of the duties of his office. The county 
commissioners shall allow the sheriff his actual railroarl fare and street 
car fare expended in serving civil processes and subpoenaing witnesses 
in civil anrl criminal cases. Each ~heriff shall file under oath with the 
quarterly report herein providerl a full, accurate and itemized account 
of all hiH actual and necessary expenses, including railroad fare and 
street. ear fare, mentioned in this section before they shall be allowed 
by the commissioners." 

You state that, because of my opinion of recent date construing section 
2997, Genera! Code, the probate· judge refused to reimburse your sheriff for 
expenses incurred for livery hire under authority of section 1981, General Code. 
I enclose you herewith a covy of my opinion construing that part of section 
2997. General Code, in regard to the care anrl maintaining of horses and vehicles 
used by the sheriff, and you will readily come to the conclusion upon reading 
this opinion, that it has no bearing whatever upon the question propounded 
hy you. 

Section 1981, General Corle, just quoted, expressly authorizes the sheriff 
or other person making arrests in lunacy cases to secure vehicles and assistants, 
and the probate court is authorized to make an allowance for such expense. 

It seems that your sheriff has a conveyance in his stables, but it was not 
sufficient to transport himself and assistants to make the arrestj of the alleged 
lunatic referred to in your letter; that the sheriff hired a rig for the purpose 
from a local livery stable and presenterl his hill to the probate judge for allow
ance and the same was refused. I am of the opinion, under authority of section 
1981, General Code, that t.he $2.00 expense incurred by the sheriff under the 
circumstances related in your inquiry is a legal charge against the county, and 
the same should be allowed by the probate judge. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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A 168-

ESTABLISH:\1ENT OF TUBERCULOSIS HOSPITAL BY JOINT BOARD OF 
COUNTY C0:\1:\fiSSTONERS-SPECIAL STATUTORY PROVISIONS CON
CLUSfVE-NOTfCF. OF INTENTION TO ERECT HOSPITAL BY COM
MISSIONERS. 

As tlie statutes make special provtswns for the establishment and main
tenance of a tubercnlosis hospital by a joint board of county CO'rnmissioners of 
adjoining counties. these provisions ar,; to be deemed conclusive and upon gen
eral prinr:iples of cm>struction. section 2444, General Code. which is a general 
gfatute. pro1>iding for publication of notice ot the contemplation of the com
missioners to erect a br·idye or bnil,li11g at a cost of $1,000.00 or over, has no 

beari1ig in this connection. 

CoLr,IBl'S, Onw, March 9, 1911. 

Hox . .Joux F. MAIH:H. Prosecuting Attorney, Greenville, Ohio. 
D~:AH Sm:-l beg to acknowledgc receipt of your letter of February 18th, 

in which you submil the following question and 1·equest my opinion thereon, 
"li7.: 

"Do the provisions of ~ection 2444 of thc General Code apply when 
the county commissioners of two counties join together forming a joint 
board for the purpose of establishing and mainta.ining a tuberculosis 
hospital under the .provisions of section 3H8, et seq., General Code?'' 

As I construe the statute all that is required of the county commissioners 
of the two or more counties is provided for in chapter 4, division V, title X 
of the General Code. Section 3148. General Code, provides: 

"In accordance with the purposes, provisions, and regulations of 
the foregoing sections, except as hereinafter provided, the commissioners 
of any two or UJore counties, not to exceed five, may form themselves 
into a joint board for the purpose of establishing and maintaining a 
district hospital for the care and treatment of persons suffering from 
tuberculosis, and may provide the necessary funds for the purchase of 
a >:ite and the erection of the necessary buildings thereon, in the manner 
and for the purposes hereinbefore provided." 

Sertion 3151, General Colle, provides: 

"Subject to the provisions of this c1taptc1·, such board of trustees 
shall prepare plans and specifications, and tJroceed to erect and furnish 
the necessary buildings for a district hospital for tuberculosis. * " "" 

This chapter of the General Code iP. entitlt>d "hospitals" and provides how 
county, county tuberculosis, district tuberculosis and detention hospitals may 
be provided. 

Section ;)127 provides how a conn ty hospital shall be provided by the county 
f'ommissioners-for an election to determine the question of issuing bonds for 
the hospital, the purchasing of a site, the erection of buildings and the main
tenance thereof. Section 31Bl provides for the appointment of suitable trustees 
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hy the county commissioners, and se~tion 3132 provides "with the approval of 
the county commissioners" that ;;uch trustees shall have charge of the pur· 
chase of the site, the erection of the buildings and the management and control 
of such hospital. 

Section 3139, et seq., provide for the establishment of county tuberculosis 
hospitals. 

Now, the only provisi0ns and regulations to be found in the sections pre· 
ceding section 3148 in this chapter arP. contained in the subdivision pertaining 
to county hospitals, to wit: Secrinns 3127 ann 3132. When the provisions of 
these sections have been complied with all that is required by the law has been 
accomplis hen. 

Section 2444, General Colle, provides: 

"Before the county comm!ssionerf' purchase lands, or erect a build· 
ing or bridge, the e>xpense of which exce>eos one thousand dollars, they 
shall publish and circulate hand hills, anrl publish in one or more news· 
papers of the county, notice of their intention to make such purchase, 
erert such bu'lding ot· bri'1ge, and the lonation the>reof, for at least 
four ronsecut·ve weeks prior to thP time that such purchase, building, 

' or location is mad<:J. They sh[dl hear all pe>titions for, and remon· 
strances against, such proposed purchase, location, or improvement." 

This section is fonnd in chapter I, division II, and in my opinion is not to 
be cons'dered as afferting in any way the provisions in chapter IV. 

Section !:]444, General Code, was formerly section 877, Revised Statutes. 
In a case reported in the 43 0. S., 311, where a similar question was raised, 
as to the necessity of complying with the provisions of section 877, R. S., when 
it was proposed to build a children's home, '..mrler the provisions of section 929, 
Revised Statutes, being section 3077, General Code, the first proposition of the 
~yllabus states: 

"The ptovisions of section Si7, Revised Statutes, requiring county 
commissioners to publish notice of their int0ntion to purchase any lands · 
or erect any building, do not apply to proceedings under section 929, 
et seq., for the purchase of lands for a children's home." 

1 would also call attention to that portion of the decision of Judge Owen, found 
at page 315, where he says: 

"It is conceded that the provisions embodied in this section by the 
revision of 1880, were originally limited to the purchase of lands for, 
and the erection thereon of, court houses, jails, and county infirmaries, 
and the building of brlclges. The act of which these provisions were 
a part related to this subject alone. The only change effected by the 
revision is that the words, 'as provided by this act,' which originally 
occurred between the words 'a bridge' and 'the expenses,' are omitted. 
It Is contended that the codifying commissioners intended, by the omis· 
sion of these words from thfl new section 877, to enlarge its operation. 
No such requirement oi notice as is now found In this section was to be 
found in any of the provisions relating to children's homes prior to 
the revision of 1880." 

In Allen vs. Russell, 39 Ohio State, 337, it Is said: 

"Where all the general statutes of n state, or all on a particular 

15-Vol. U-.A. G. 
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subject, are revised and consolidated, there is a strong presumption 
that the same construction which the statutes received, or, if their 
interpretation had been called for, wonld certainly' have received, before 
revision and con!'olidation. should be applied to the enactment in its 
revised and consolidated form, although the language may have been 
changed." 

In Commissioners vs. Board of Public Works, Ibid., 632, it is said: 

''Particular and positive provisions of a prior act are not affected 
by a subseqnent statute treating a subject in general terms, and not 
expressly contradicting the provisions of the prior act, unless such in· 
tenti0n is clear. 

"As the chapter in which section 877 is found is a compilation and 
consolidation of numerous acts, the retention of the words 'as required 
by this. act' would have been an absurdity. Their omission is accounted 
for upon other grounds than that of an intention to extend the applica
tion of the requirements of this section to subjects not originally within 
its operation. There is no warrant for the conclusion that, by the 
mere omission of these "ords, it was intended to apply section 877 to 
the provisions relating t.o children's homes, which have been brought 
into the revision, also, without subsb:mtial change from their original 
form." 

Ag>ain section 3148 provides: 

"In accordance with the purposes, P'rovisions and regulations of the 
foregoing sections, except as hereinafter provided, the commissioners 
of any two or more counties, not to exceed five, may form themselves 
into a joint board for the purpos<' of establishing and maintaining a 
district hospital for the care and treatment of persons suffering from 
tuberculosis, and may provide the necessary funds for the purchase of a 
site and the erection of the necessary buildings thereon, in the manner 
and for the purposes hereinbefore provided." 

Section 3151 of the General Code proYides: 

"Subject to the provisions of this chapter, such board of trustees 
shall" prepare plans and specifications, and proceed to erect and furnish 
the necessary buildings for a district hospital for tuberculosis. * * .,., 

Sections. 3148 and 3151 of the General Code were sections 6 and 8 of the 
act of March 12, 1909 (100 0. L., 86), and were among those supplemented 
sections to the county tuberculosis hospital act which provided for district 
hospitals. As it will be seen, the district hoards were to act in accordance 
with the purposes, provisions and regulations of the sections providing for the 
county ·hospital and the plans and specification~ were to be under and subject 
to the provisions of "this act," namely, the act of March 12, 1909, now section 
3135, which was. section 8 of the county hospital act passea May 9, 1908 (99 o. 
L., 488). Since the provisions for the district hospital were to be in accordance 
with the purposes, provisions and regulations of the county hospital act, and 
Rince the county hospital act, section 3135, provided how bids should be adver
tised for, it is manifest that section 2444 could have no application whatsoever 
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and the provisions for advertising for hids for both tbe county and district 
tuberculosis hospitals "ill be founit in ~ection 3135, above mentioned. 

For the foregoing rrasons I conclurle that your inquiry should be answered 
in the negative. 

169. 

Ven· rE'spectfully, 
TIMOTHY S. HOGA;s', 

Attorney General. 

CHILDREN'S HOl\IE-NO AUTHORITY FOR PURCHASE OF ADDITIONAL 
LANDS BY COUNTY Co:\BHSSIONERS. 

When the commissioners nave erectecl a children's horne in compliance 
with the special statutory provisions therefor, their powers ·with reference 
thereto are executed anrl there are no authorizations of law permitting th1; 
commissioners to purch•1se aclditional l!!ncls theTefor. 

:\larch 9, 1911. 

Hox. Jonx J. 'VooLr"EY, Proser;nting Attorney, Athens, Ohio. 
DE.~R Sm:-Under date of February 6th, 1911, you state: 

"ThE1 commissioners of Athens county are desirous of purchasing 
additional lands for the Athens county childre>n's home, already estab· 
lished. 

"I have found no statute by which I feel satisfied in advising them 
that they have authority to mal'e such purchase. Will you kindly 
advise me in the matter?" 

Your inquiry does not go into the facts of the establishment of the Athens 
county children's home in detail, and I therefore assume that it is an institu
tion unrter the ownership and cor.trol of the county commissioners, and was 
established under section 929, Revised Statutes (section 3077, General Code). 

I also assume, that said county commissioners are desirous of purchasing 
the additional lands in question, to extend the grounds of the institution. 

Section :.i077, General Corle, is as follows: 

"When in their opinion the interests of the public so, demand, the 
commissioners of a county may, or upon the written petition of two 
hundred or more taxpayers, shall, at the next regular election submit 
to thP. qualifiefl electors of such county, or of the counties forming a 
district, the question of establishing a children's home for such county 
or district, and the issue of county bonds or notes to provide funds 
therefor. Notic& of such election !:hall he p•Jblished for at least two 
weeks prior to taking such votr'. in two or more newspapers printed 
and of general circulation in such county or in the counties of the 
district, and shall state the maximum amount of money to be expended 
in establishing such home." 

Section 3078 provides: 

"If at such election a majority of electors voting on the proposition 
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are in favor of establishin~ such home, the commissioners of the county, 
or of any adjoining counties in such district, having so voted in favor 
thereof, shall provide for the purchase of a suitable site and the erection 
of the necessary buildings antl proYide means by taxation for such 
purchase and the support thereof. Such institution shall be styled the 
children's home for such county or district." 

The powers and duties of county commissioners are regulated by statute, 
and said commissioners have no power not expressly given, or necessarily 
incident thereto. 

Having established the institution in question under the above sections, 
their powers therein are execut<?d. 

Section 2434 of the General Code provides: 

":~!..,or the execution of the objects stated in the preceding section, 
or for the purpose of erecting or acquiring a building in memory of 
Ohio soldiers, or for a court house, county offices, jail, county infirmary, 
or other necessary buildings, or bridge, or for. the purpose of enlarging, 
repairing, improving or rebuilding thereof, or for the relief or support 
of the poor, the commissioners may borrow such sum or sums of money · 
as they deem necessary, at a rate of interest riot to exceed six per cent. 
per annum, and issue the bonds of the county to secure the payment 
of thE' principal and interest thereof." 

Aside from the above sections I do not find any that seem pertinent to the 
subject. 

In the case of Norton vs. Trustees, 8 C. C., 335, affirmed by the supreme 
court, without report, in 54 0. S., 682, the court says on page 338: 

"We are of opinion that the provisions of section 1465 requiring the 
question of 'cemetery or no cemetery' to be submitted to a vote of the 
electors of the township, has no apJ)lication to the acquisition of lands 
for the extension of the area of a cemetery already established accord
ing to the requirements of such seetion.'· 

This opinion rests upon section 3·155, General Code (Revised Statutes, 1472), 
which section as I view it, by implication permits the trustees of a township 
to purchase additional lands for cemetery purposes. 

There is no section as far as I am able to discover similar to section 3455 
in regard to the purchase of additional lands for children's homes, and I am, 
therefore, of the opinion that there is no su<!h implied authority in the county 
commissioners to purchase such additional lands. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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179. 

8EVENTH DAY ADVENTIST-TEACHER'S EXA:\IINATIONS ON SATUR
DAY-CONSTITUTIONALITY OF STATUTORY REQUIRE:\IENTS. 

As ntled in a fanner OJlinio;z, a Sere;zth Day All1:cntist may not be pe!·
mitted, on ac-count of reli[Jtmts conril·fimzs, to take a teacher's examination at 
a time other than the ,-~gular /:i(l~urrla~.t-~ 1n·esr'!'ibed by statute. 

The question u;hclher f•r not stotute 1·r.quiring examinations at these times 
is unconstitutional slwul<l ~c testell in the courts and if founcl to be unconstitu
tional, the statute zconlcl be inr.trerti1•e in its entirety and relief would be re
quired t!lrough the Zegislatare. 

Cou:::\Im:s, OHm, March 13, 1911. 

Hox. Jonx G. Ro:m::n, Prosecutinl] Attorney. Celina, Ohio. 
DEAl! Slll:-Your communication of March 11th, advising me that my 

predecessor gave a ruling which you are informed I reversed in reference to 
the right of school examiners to hold e~:amination.'l of teachers for teacher's 
certificates at times other than those prescJ·ibed by statute, is received. 

I am enclosing you herewith ropy of my orJinion of February 23d, 1911. I 
did not know until I receiver! your '!Ommunication that my· predecessor had 
handed down an opinion on this same subject, hut in examining the records I 
find such to be the case, and that on May 19, 1909, this department held that a 
Seventh Day Adventist may td{e teachers' examinations on some other d'ay 
than Saturday. I have carefully re\"iewed the opinion of May 19, 1909, and my 
own opinion of February 23, 1~110, and am entirely satisfied with the correctness 
of my own conclusion. 

Quoting from the opinion of :\fay 19, 1909, it is said: 

"The law says that the questions shall be prepared, printed and 
sent under seal to the clerks of the boards of examiners and the seal 
broken in the presence of th'O' applicants and a majority of the board. 
It is manifest that this same list of questions may not be used upon any 
other day than the one upon which the package seal is broken." 

To my mind this very senteur.l". in which I concur, repeals the conclusion 
arrived at in that case. It is further stated in that opinion that: 

"The board of examiners may. however, request the state school 
commissioner to fnrni!'h a list of questions to be used at this particular 
examination, and while the statute makes no provision for the furnish
ing of a list of questions for single examination!'<, and while the aim of 
the law seems to be that .teachers shall take examinations at regular 
stated times, and that the same list of questions shall be used all over 
the state, yet this teacher has a constitutional right to take this examina
tion, and in the exercise of that right she may not be required to 
violate her religious convictions." 

I find no proYision for the state school commissioner furnishing a list of 
questions to be used at any examination other than those provided for by statute, 
and no provision for the furnishing of a list of questions for a single examina
tion. I do not understand that a board of school examiners have any powers 
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whatever, exeept those conferred by statute, and if it is the aim of the law 
that teachers shall take examinations at regularly stated times, I am not able 
to conclude that the law has two aims. So far as I am concerned, I am content 
to let it have one. 

Now as to the constitutional right of a teacher to an examination, my 
conclusion is this, that her right to a statutory examination is fixed by statute. 
If the statute is unconstitutional, the entire structure may fall down. So that 
the teacher may test the constitutionality of the statute on the one hand, and 
failing in this, her appeal would be to the legislature. 

Personally my sympathies are with the teacher who conscientiously is unable 
to take this examination on Saturday, and if T should follow my own inclina
tions I would like to hold that she should have the right to take the examination 
at such time as her conscience dictates, hut legally I cannot come to this 
conclusion. 

180. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-INHERITANCE TAX-EXCEPTIONS-AMERICAN 
SOCIETY FOR PROPAGATION OF THE CATHOLIC FAITH. 

If the American Society tor the propagation of the Catholic faith is not an 
institution pu1·ely tor the purposes of only public cha1·ity or other exclt£sively 
public purposes which extend their benefits to the entire public anc~ not to any 
particular creecl, an ·inheritance in its faror cannot be exemptecl from taxation. 

CoLD~IlllJS, OHIO, March 13, 1911. 

Hox. CHARLES A. BLACKFOHD, .Pn>secuting Attorney, Findlay, Ohio. 
DEAR Sm:-Your letter of January 1.9, 1911, was received in due time. 

beg your pardon for the delay in reply, but the fact is we have been so utterly 
overwhPlmecl with work that it was impossible to reach your inquiry sooner. 
The former administration left a number of opinions for me to take care of, and as 
a consequence I am necessa.rily somewhat beu!lld. In addition to this, we have had 
a number of suits that absorbed much of our time. You inquire: 

""Whether or not the American Society for the propagation of the 
Catholic faith is exempt from the payment of the collateral inheritance 
tax as provirled by sections 5331 and 5364, General Code?'' 

Before rendering an opinion upon this question I would like for you to 
ascertain more definitely just what the American Society is. Is it an institu
tion in this state, organized for the purpose only of public charity or other 
exclusively public purposes? I suggest that you confer upon this point with 
the officers of the society and ascertain just what it is. Such society would 
not be exempt. from taxation unleRs it were an institution in this state organized 
for the purpose only of public charity or other exclusively public purposes. In 
my judgment section 53G4 does not apply to your case. It is not the policy of 
the Jaw that there would be an exemption from taxation except in cases where 
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the entire public are benefited as rlistin~ui<>hNl from any religion or creed. A 
hospital which tal,;es care of persons without regard to creed may be what is 
known as a Catholic hospital anrl an inheritance in its favor would be exempt 
from the collateral inheritance tax, but such hospital should be one open to 
anyonE' of the public withont referenre to religious belief. 

I am inclined to the belief, from what you have stated in your question, 
that the American Society for the propagation of the Catholic faith is not 
exempt from the payment of the collateral inheritance t.lx, but in the light of 
what I have said. if there should be any fact essential in the determination 
of the question, please let me hear from you further. 

181. 

Yours very truly, 
TIMOTHY S. HOGA:-<, 

Attorney General. 

DOMESTIC CORPORATION-NO LDHTATJONS AS TO CITIZENSHIP OF 
MEMBERS FOR ENGAGING IN TRAFFIC OF INTOXICATING LIQUORS 
-APPLICATION OF INTERROGA'rORIES OF STATUTE. 

In section 6083, question one (1) 1cith reference to the citizenship of a 
trafficker in intoxicating liqu.ors, does not apply to corporations, ancl question 
(2) with reference to convictirms tor felony applies only to officers of corpom
tions. 

A.n Ohio co1·poration tht>rPfore. regardless of tile citizenship of its incorpora
tors or stockholders may Pngage in the retail liquor business. 

Cou::uncs, OnTo, March 16, 1911. 

Hox. HOLLAXD C. WEBSTER, Prosecutin[l A ttonlf'lJ, Toledo, Ollio. 
DEi~cH SIR:-I beg to acknowledge receipt of your letter of Mareh 14th, in 

which you request my opinion as to whether the officers of a domestic corpora
tion are r€quired to disclose the citizenship of their incorporators or stock· 
holders, or either, in maldng the statement provided by section 6081, et seq., of 
the ·General Code; and whetht!r such a corporation may engage in the retail 
liquor business regardless of the cit!zenship of its incorporators or stock
holders? 

The purpose for which a eorporation may be formed under the laws of 
Ohio is defined in section 8G23, General Code, as "for any purpose for which 
natural persons lawfnlly may associate themselves." 

The transaction of the retail liqnor business is lawful in this state except
ing where prohibited loeally under rhe local option laws. 

The sections to which you refer, and which are above cited, provide in 
general that each assessor shall require every person, corporation and co-partner
ship engaged 'in the business of trafficking in intoxicating liquors to make a 
statement, setting forth certain facts, among them, those enumerated in section 
6083 as follows: 

"L Are you, or if a firm, is any member of your firm an alien 
or an unnaturalized resident of the United States? 

"2. Have you, or has any member of your firm or any officer of 
your corporation, eYer been r:onvicted of a felony? " " *" 
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Section 13221, General Code, is to he read in connection with the sections 
above cited and quoted, and provides in part that: 

"Whoever, being engaged in the business of trafficking in * * " 
intoxicating liquors, makes atfirmatire an.sn·er to a question set out in the 
statement which he is required by law to make to the assessor, * * * 
ann thereafter engages in the sale * " * of intoxicating liquors 
as a beverage, upon indictment and conviction, shall be fined not less 
than two hundred dollars nor more than one thousann dollars, * * *" 

This scheme of legislation clearly makes unlawful the business of trafficking 
in intoxicating liquors on the part of aliens or unnaturalized residents of the 
Uniten States as individuals or as firms or partnerships. In my judgment, 
however, a corporation, some of whose stockholners or incorporators are aliens 
or unnaturalized residents of the United States, may lawfully engage in the 
retail liqnor business. The following reasons for such a conclusion suggest 
themselves to me: 

First. I am of the opinion lhat a corporation is not required to answer 
fjuestion one, set forth in section 6083. .By '!omparing this question with ques
tion number two it will be observ-ed that said question number one relates to 
individuals and to firms, while que~tion number two relates to individuals, 
fir.ms and corporations. H it had been the inte!)tion of the general assembly 
to m;1ke quest'on number one apply, by implication, to corporations, it would 
necessarily follow that such an intention must have been expressed. by the 
word "finn." This intention is effectually negatived by the language of question 
m:mber two, from which it is elear that the word "firm," as therein used, does 
not include corporations. 

In the second place, as a general rule, corporations are regarded as citizens 
of the state of their origin, and would have to be so regarded in this connection 
even if question number one were helcl applicable to corporations. 

Your letter suggests that the intention of the general assembly must have 
been to impose a ch·aracter qualification upon the person engaged in the busi
n~:ss of trafficldng in intoxicating liquors, and that for that reason the artificial 
entity of the corporation should be disregarded, and the persons composing the 
corporation should be regarded as those to which question number one refers. 
This does not seem to me to be the expressed intention of the general assembly. 
Question number two d:scloses that the character qualifications exacted in the 
case of corporations are intenderl to apply to the officers of the incorporation, 
and not to the incorporators and stockholders; so that, in my opinion, even if 
question number one was held to be applicable to corporations because of the 
supposed general intent of the legislature, it should not be regarded as obliging 
the corporat!on to answer with regard to the citizenship of persons other than 
its officMs. 

For all the foreg<Jing reasons, I am of the opinion that an Ohio corporation, 
regardless of the cltizenship of its incorporators or stockholders, may lawfully 
engage in the retail liquor bnsiness. and that if required at all to answer 
question number one set forth in section 6083, General Code, may answer the 
same negatively. 

Yours very truly, 
TIMOTHY 8. HOGAN, 

Attorney General .. 
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182. 

FEES OF SHERIFF-PAY:\lENT INTO FEE FUND-0:\IISSION OF PLACE 
FOR SPECIFIC CHARGE I~ REPORT FOR~L 

The charge for the sheriff of sixty cents for "committing to prison or dis
charging therefrom'" unrler section 2845, General Cotle, should be made by him 
and paid into t11e fee fund. If there is no place on the retums or report of 
the sheriff iii his quarter111 fee bill. a place should be marie. 

Corx:mn;s, Onro, March 17, 1911. 

Hox. 0. ,V. KERXR, Prosecuting Attorney, Van ·wert, Ohio. 
DEAR Sm:-Under date of February 27th you state, and inquire as follows: 

"In the sheriff's fee bill, made up under section 2845 of the General 
Colle of Ohio, item five provides, 'committing to prison or discharging 
therefrom, 60 cents.' 

"How is this sixty cents to be charged? As there is no place on 
the returns or report of the sheriff on his quarterly fee bill or report 
for same, does it g() into the f~e fund, or does it go to I~:m personally, 
or should it not be charged at all?" 

Se~tion 2845, General Code, provides in part as follows: 

"The fees and compensation of sheriffs shall he as follows: * * * 
committing to prison or discharging therefrom, sixty cents; * * *" 

Section 2!l77, General Code, provides: 

"All the fees, costs, percentages, penalties, allowances and other 
perquisites collected or received by law as compensation for services 
by a county * " * sl•e~·iff " * * shall be so received and collected 
for the sole use of the treasury of the county in which they are elected 
and shall be held as public moneys belonging to such county and ac
counted for anu paid over as such as hereinafter provided." 

Section 2978 provides: 

"Each '" " " sheriff " '" ¢ shall charge and collect the fees, 
costs, percentages, allowances and compensation allowed by law." 

Section 2988, General Code, provides in part as follows: 

"At the enn of ea<>h ouarter, earh surh offi~"er shall pav into the 
couutv treasury on the warrant of the county auditor, all fees, costs, 
penalties, percent'lges. allowances and perquisites of whatever kind 
collected by_ his office during such quarter, for his official services, which 
money shall be ](ept in separate fun<ls by the county treasurer, and 
credited to the office from which they were received. * * *" 

Section 2996 provides: 

"Such salaries shall he insteacl of all fees, costs, penalties, per
l'entages, allowances and all other perquisites of whatever kind which 
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any of such officials may collect and receive, provided that in no case 
shall the annual salary paid to any such officer exceed six thousand 
dollars." 

Section 3046 provides: 

"On the first :Monday of September of each year, each county 
* * * sheriff * * * shall make returns, under oath, to the county 
auditor, of the amount of fees and moneys received by them, or due 
them during the year next preceding the time of making such return." 

It is my opinion that the said charge under item 5 of section 2845, men
tioned in your letter, should be made, and that it goes into the fee fund. If 
there is no place on the returns or report of the sheriff in his quarterly fee 
bill, a place should be made therein to include such charge. 

183. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

EXPENSES OF PROSECUTING ATTORNEY IN MATTERS OUTSIDE OF 
PENDING LITIGATIONS ALLOWED. 

Section 3004 authorizes the prosecuting attorney to certify all expenses 
ir.ourr•ed in "the perfonnance of his olficial duties" or "in furtherance of 
justice" and its provisions are extencled 7Jeyond matters of penfling litigation, 
and include investigation of matters not yet presentecl to the grana jury. 

Cou:-.:11nes, Onro, l\farch 20, 1911. 

Hox. H. S. BALLARD, Assistant Prosecuting Attorney, Columbus, Ohio. 
DEAn Sm:-I beg to acknowledge receipt of your inquiry which reads as 

follow:;: 

"I would Iilre to secure from you an opmwn as to the construction 
of section 3004 of the General Corle. Are the expenses incurred to be 
limited to cases which are pending in the courts, or may the pros
ecuting attorney certify under this section expenses incurred by him 
in investigating matters which have not been presented to the grand 
jury and acted upon?" 

It is my opinion that section 3004 noes not mean that expenses incurred 
are to be limited to pending cases, !Jut that the prosecuting attorney under this 
section may certify expenses incurred by him iii investigating matters not 
yet presented to the grand jury and acted npon, so long as the expenses incurred 
are in the performance of his official duties or in the furtherance of justice. 

Said section further pro vi des, as follows: 

"* "' which expense account shall be certified and duly verified, 
and if found correct, shall he allowerl by the county commissioners and 
paid monthly from the general revenue fund of the county." 

This seems to leave to the discretion of the county commissioners the determina-
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tion of the question whether or not such account for expenses incurred is 
correct. So that it is the judgment of this department that prosecuting attorneys 
should exercise due care in keeping within the limits of the statute and to see 
that such expenses are incurred in the performance of their official duties or 
in the furtherance of justice. 

190. 

Trusting that this answers your inquiry I am, 
Very truly yours, 

TD!OTHY S. HOGAX, 
Attorney General. 

FEES-CHIEF 011' POLICE AND POLICI<Ji.!:EN-CITIES WITHOUT POLICE 
COURT-FELONIES AND ::\USDE::'ITEANORS. 

March 22, 1911. 

Hox. R. H. Sc'l'PHEX, Prosecuting Attorney. JJe{iance, Ohio. 
DEAR Sm:-I regret very much the long delay in finally answering your 

inquiry. 
You askJ first: 

"In cases of felonies wherein the state fails and of misdemeanors 
wherein the defendant proveE insolvent, are chiefs of police or police· 
men entitled to any feEs or any allowanN•s in lieu thereof out of the 
county treasury in case the city wherein said policemen are employed 
has no police court?" 

I am of opinion that under the authority of the case of Matthews vs. City 
of Delaware th'at chi"efs of poiice or policemen are not entitled to any fees or 
any allowances in lieu thereof out of the county treasury in the case men
t.ioned. I am inclosing copies of opinions renf\ered board of inspection and 
supervision of public offies. 

You ask second: 

"In cases of misdeme.1nors wherein the f\efendant is bound over 
either to the probate court or the common pleas court, is convicted or 
pleads guilty, and pays all of the costs including those of the chief of 
police or policemen, a1 e the policemen or rhief of police entitled to 
have such costs paid to them by the clerk of the court of common pleas 
or the probate court, or are they not entitled to S11ch costs?" 

In my opinion policemen or chiefs of 110lice are not entitled to have such 
rosts paid to them by the clerl< of the court of common pleas or the probate 
court. nor are they entitled to snth costs which belong to the person or persons 
or puhlic agencies from whom such costs have been collected. 

The opinion in the copie~ of the two opinions inclosed confirm the opinion 
expressed herein. 

Yours truly, 
TnrO'l'HY S. HOGAN, 

Attomey General 



1116 PROSECUTING ATTORNEYS 

192. 

COUNTY CD:\ll\iiSSIONERS-cONTRACTS FOR STEAl\'l ROLLERS AND 
ROAD OIL-NECESSITY FOR ADVERTISEl\iENT FOR BIDS. 

By complying with the promsions of sect'ion 2414, General Oode, the county 
commissioners may purchase t1i1o steam 1·olleTs at a. cost of more than 
$2,000.00 without advertising tor bifls. 

Road oil purchased under authority of section 6956-1, General Oocle, ·ttpon 
petition of foot frontage owners, and- amounting to over $1,000.00 is subject 
to advertisement for biils, however. 

CoLU)mus, Ouro, March 22, 1911. 

Hox. HEXRY HAHT, Prosecuting AttornC"J, Sandttsky, Ohio. 
DF.AR Sm:-I herewith aclmowledge receipt of your communication of the 

18th inst., in which you mal{e the following inquiry: 

"The commissioners' report shows that during the period embraced 
within that report, the county commissioners purchased two steam road 
rollers at a cost of more than $2,000.00 each, to be used upon. the county 
roads; that they ·purchased road oil for use upon the county roads in 
amounts, at one purchase of over $1,000.00. None of these purc}lases 
were made by advertising for bids in the newspapers or otherwise, 
but were purchased by private sale without any competition. 

"Q·uestion: Can the county commissioners legally make purchase 
of the separate items above mentioned without advertising in the news
papers for bids, where the amounts exceed $1,000.00 or $2,000.00 as 
above specified?" 

Section 2414 of the General Code provides: 

"No proposition invoh·ing the expenditure of one thousand dollars 
or more shall be agreed to by the board, unless twenty days have 
elapsed since the introduction of the proposition, unless by unanimous 
consent of all the members present of the board, which consent shall 
be taken by yeas and nays, and entered on the record." 

Section 2444 of the General Code provides: 

"Before the county commissioners purchase lands, or erect a build
ing or bridge, the expense of which exceeds one thousand dollars, they 
shall publish and circulate hand bills and publish in one or more news
papers of the county, notice of their intention to make such purchase, 
erect such building or bridge, and the location thereof, for at least 
four consecutive weeks prior to the time that such purchase, building 
or location is made. They shall hear all petitions for, and remon
strances against, such proposed purchase, location, or improvement." 

Section 6956 of the General Code was supplemented May 10, 1910 (101 0. L., 
291), to read as follows: 

"Section 6956-1. That when the owners of more than one-half of the 
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foot frontage of the lands abutting upon a macadamized or other im
proved road or highway !'hall petition the board of county commis
sioners of any county to ;;prinkle or treat the same with crude oil, 
liquid asphalt, or other suitabld preparations, said commissioners may 
proceed to carry out the prayrr of said petition within thirty days after 
filing the same or as soon thereafter as may be practicable, and may 
proceed to invite sealed bids for such work or material or both by 
advertising theref0r in some new:>paper of general circulation in the 
county each "eek for t\VO consecutive weeks, and by posting notices 
on a public bulletin board in rhe county commissioners' office, or the 
county auditor's office for not less than fifteen days." 

Therefore, in conclusion, my answer to your above stated question is that 
the county commissioners can legally purchase steam road rollers without 
advertising in the newspapers for bids; but in respect to oil purchased for use 
upon the county roads, I presume the oil was purchased under authority of 
section 6!l56·1 above quoted, and the commissioners are required to advertise 
for bids for such material as provided in 101 0. L., 291, which is an act sup
lementing section 6956 of the General Code by adding sections 6956-1 and 
6956-2. 

195. 

I trust that this answers: your inquiry, I am, 
Yours very t111ly, 

TIMOTHY S. HollAN, 
Attorney General. 

EXPENSE OF MAINTAINING PRISONERS IN COUNTY JAIL-NO LIABIL
ITY OF MUNICIPALITY IN ABSENCE OF CONTRACT. 

ln the absence of a legal contract between the director of public safety 
ana the county, a municipality is not liable to the county tor the maintenance of 
prisoners connnittea to the co·unty jail to1· violation of a city or village ordinance. 

COL"L"~mes, OHIO, March 23, 1911. 

Hox. HmmR HARPER, Prosecuting AttomtJ1f, Painesville, Ohio. 
DEAR Sn: :-I beg to acknowledge receipt of your letter of inquiry of last 

month and to further say by way of explanation that because of the pressure 
of business in this department we have heen unable to dispose of your matter 
at an earlier date, and I herewith apologize to you for not giving the matter 
attention at an earlier date. 

In your letter you submit to this department the following inquiry: 

"Is the city of Painesville liable to the county for l•eeping prisoners 
in the county jail-prisoners committed for violations of the city 
ordinances and sent to the county jail instead of the city prison-in 
the absence of an express contract?" 

Section 4367, General Code, provides as follows: 

"In each city there shall be a department of public safety, which 
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shall be administered. by a director of public safety. The director of 
public safety shall be an elector of the city, and he shall be appointed 
by the mayor and shall serve until his successor is appointed and 
qualified." 

Section 4370 provides: 

':The director of public safety shall manage, and make all con
tracts in reference to the police stations, fire houses, reform schools, 
houses of correction, infirmariflS, hospitals, workhouses, farms, pest 
houses, and all other charitablE' and reformatory institutions. In the 
control and supervision of guch. institutions, the director shall he 
governed by th.B provisions of this title relating to such institutions."· 

Section 4371 provides: 

"The director of public safety may make all contracts and expendi
tl)re of money for acquiring land;; for the erection or repairing of 
station houses, police stations, fire department buildings, fire cisterns, 
and plugs, that may be required, and for the purchase of engines, 
apparatus, and all other supplies necessary for the police and fire de
partments, and for other undertakings and departments under his . 
supervision·, but no obligation involving an expenditure of more than 
five hundred dollars shall be created unless first authorized and directed 
by ordinance of council. In malting, altering, or modifying such con
tracts, the director of public safety shall be governed by the pro
visions of the preceding chavter relating to· public contracts, except 
that all bids shall be filed with and opened hy him. He shall make no 
sale or disposition of any property belonging to the city without first 
being authorized by resolution or ordinance of council." 

Under the sections just quoted it is my opinion that it is the duty of the 
director of public safety to make all contracts in reference to police stations, 
fire houses, reform schools, houses of correction, infirmaries, hospitals, etc., 
subject to the restrictions of section 4371, General Code. That is to say, any 
obligations involving an expenditure of more than five hundred dollars must 
be authorized by council. 1.'his is in line with the spirit of the law as originally 
contained in section 1693, Revised Statutes. In the case of the City of Wellston 
vs. Morgan, G5 0. S., 219, the court held that municipalities cannot enter into 
contracts otherwise than as provided by Jaw. In the case of McCormick vs. 
the City of Miami, 81 0. S., 24fi, the court held that, for the rendition of services 
1.o a municipality the liability therefor must rest on express contract. 

In conclusion, it is the opinion of this department that there can be no 
implied liability against a municipality in favor of a county for keeping persons 
ln the county jail in the absence of an express contract. In order to make the 
municipality liable upon a contract for the care and keeping of prisoners such 
contract must be enterE:d into by the director public safety; and if more than 
five hundred dollars is involved then such contract must be authorized by 
ordimtnce of council. Unless section 4371, General Code, has been followed I 
take it that there is no liability on the part of the city of Painesville for the 
keeping of prisoners in the county jail. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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A 196. 

COUXTY CO:\DIISSIOXERS-LUUTATIOXS ON POWER TO EXPEND FOR 
OFFICE SUPPLIES-PAR'rS OF REALTY-PERSONAL PROPERTY. 

By virtue of section 2414, General Corle, w/len proceedings to erect or repair 
public buildings under ~<ections 2:.1;;2, 2353 anrl 2354, General Code, involve an 
expenditure of one thousmul c1ollars nr more. such expenditure shall not ?te 
authorizer] by the commissionf'rs until after the lapse of twenty clays following 
the introduction of the propositio,! except by unanimous consent of the board. 

Of/ice appliances rchich tonn part of tlw realty must be governed by section 
2353 ana if the expcnrlitu1·e therefor amounts to less than $1,000.00, a publica
tion tor fottl' tcee1;s ·in a nncspaper is not necessary. If such are not part of 
the realty, the only limitation is that of section 2414, General CocLe, aforesaid, 
requiring twenty days' suspension 1mless the amount is less than $1,000.00, or 
unless the expendtture is authorized b:IJ tmrmimous vote. 

Cor;c:~mus, 0Hro, March 23, 1911. 

Hox. TuEo. H. TAXGE)!AX, Prosecuting A ttorneu, Wapakoneta, Ohio. 
DEAR Srn:-I am in receipt of your favor of recent date wherein you state: 

"To what extent, if at all; do th·e provisions of secUon 2414 of the 
General Code affect the provisions of sections 2352, 2353 and 2354 of 
the General Code? 

"May the county commissioners contract for office appliances and 
furniture in an amount of $1,94.6.00 in one contract, without submitting 
same to competitive bidding? 

"The office appliances and furniture in question consist of steel 
furniture, being .a gallery attached to the wall by iron beams, three 
(3) inches into the wall held by cement; a steel stairway attached to 
the floor; steel bool;: shelves and book files, all let in one contract for 
the lump sum of $1,946.00. 

"In the State of Ohio ex rei., ·warren Gard vs. Zoller and others, 
reported in the 18 Ohio Circuit Court Reports, page 275, the court in 
its opinion states as follows: 

"'We see no reason whatever for likening it and articles of furni
ture purely personal property as to which the claim is that any amount 
may be purchased at private sale by the commissioners which is doubt
ful.'" 

In answer to your first question, to wit: 

"To what extent, if at all, do the provisions of section 2.414 of the 
General Code affect the provisions of sections 2352, 2353 and 2354 of the 
General Code?'' 

T would say that section 2343 provides in part that: 

"When it becomes necessary for the commissioners· of a county to 
erect or cause to be erected a public building * * "' or an addition 
to or alteration thereof £• * "' they shall cause to be made by a 
competent architect or cl\•il engineer the following: "' * * a full 
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and accurate estimate of each item of expense and of the aggregate 
cost thereof. " * *" 

Section 2352 provides in part that when plans, <lrawings, representations, 
bills of material, specifications and €stimates as required by section 2343, are 
made and approved as provided in section 2348, that the count)~ commissioners 
shall be given notice by publication of the time and place where sealed pro
posals will be received for performing the labor and furnishing the materials 
necessary to the erection of such building or addition to or alteration thereof. 

Section 2353 provides that if the cost of such building or the making of an 
addition to or repair thereof does not exceed one thousand dollars, that a 
four weeks' publication in a newspaper is not necessary. 

The above sections are found under the chap_ter regarding building regula
tions. 

Section 2414 provides that: 

"No proposition involv'ng an expenditure of one thousand dollars 
or more shall he ag-reed to by the board unless twentv d<tvs h<tve el1.psed 
sinre the introduction of the IJroposition, unless bv the unan'mous ron
sent of all the members present of the boaril, which consent shall be 
taken by yeas and nays, and entered on the record." 

It is my opinioll that after the county commissioners have received the 
plans, drawings, representations, etc., setting forth the aggregate cost of the 
building or the addition or repair thereof, as required by section 2343, it is 
necessary, should it appear from such estimate that the proposition involves 
an expenrtitnre of one thousand dollars or more, that the same shall be agreed 
to by the board under section 2414 before advertising for bids under section 
2352. 

I would say, therefore, that to that extent the provisions of said section 
2414 affect the provisions of sections 3352, 2353 and 2354 of the General Code.· 

In answer to your second question, to wit: 

"May the county commissioners contract for office appliances and 
furniture in an· amount of $1,946.00 in one contract, without submitting 
same to competitive bidding?" 

I would say that the question depends upon whether or not the said office 
applfances and furniture are to be considered, when placed in position, as a 
part of the building. 

The case of Teaff vs. .Hewitt, 1 0. S., 511, is the leading case in this state 
in regard to what shall be considered as personalty, and what shall be con
sidered as part of the realty. The tendency of recent cases on the subject of 
fixtures has been to relax the strict rule that anything that is attached to a 
building is to be considered a part of said building which has been in any way 
attached to the walls or floors of said building. 

The office appliances and furniture mentioned in your letter are to my 
mind simply personal property, and are not to be considered in any way as 
being permanently attached to the building. These appliances and furniture 
are not the same as the placing of an elevator in a building, as was the case 
in State ex rei. vs. Zoller, 18 Ohio Circuit Court Rep., 275. 

I can find no limitation on the powers of the county commissioners in the 
purchase of personal property otber than section 2414 set out in full above. 
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I would, therefore, say that in my opinion the county commissioners may 
contract for the offtce appliances anrl furniturf' mentioned in your letter, in the 
amounted stated therein. your letter in one contract without submitting the 
same to competith e bidding. 

197 

Yours very truly, 
TnroTHY S. HooAx, 

Attorney General. 

COUNTY Co:\DIISSIONERS-LD.IITATIONS l'PON POWER TO "BUILD" 
AND TO "1:\iPROVE" OR "REPAIR" PUBLIC BUILDINGS-REPAIR OF 
TWO OLD BUILDINGS AND CONNECTION BY A THIRD NEW 
BUILDIJ~;G. 

Under section 5645, the county commissioners may expend an amount not 
exceeding ten tho•tsand dollars tor the purpose of improving or rebuilding a 
county building. without a subm issio11 to vote of the electors. 

Under section 5G38, General Code, they may expend an amount not exceed
ing fifteen thousanil dollars tor the purpose of pm·chasing a site for and erecting 
a new county building, without a snbmission to the vote of the electors. 

When. lwteever, the apparent repai1·ing, rebuilcUng or improving an old. 
builcling in tact amounts to the construction of a new building, section 5638, 
aforesuid, 1cill go,;ern. 

·where the county commissioners !lr..~ire to improve tu;o existing buildings 
and then to join the two by a third building, the general scheme exceeding a 
cost of $35,000.00, such proposition nta1' not be let in separate contracts for the 
purposes of avoiding the limitations aforesaid, for the reason that the general 
proceedings· in reality con8titutc a complete physical unit ancl that the plan 
refers to one contem·platecl building. 

:\larch 24, 1911. 

Hox. D. w. MuRPHY, Prosecuting Attorney, BatctVia, Ohio. 
DE.\n Sm:-I am ill receipt of your communiration of the 20th inst., in 

which you submit to thr consideration of this de11artment the following letter 
of inquiry: 

"The commissioners of Clermont county passed a resolution today, 
a copy of which I enclose you herein, I will state fully to you the situa
tion down here, and then ask for a finding by you in this matter. 

"Clermont county at the present time, has a court house consisting 
of the court room down ~tairs and a witness and jury room upstairs. 
Whirh building is not nor never has been, to my knowledge occupied 
bv a county official, other th>tn the judgP. of the court of common pleas. 
On the same lot and auoat fifty feet away, we haYe 'a building for 
county officials, in whirh all thP. county officials have an office, except 
judge of the court of common pleas. There is no connection between 
these two buildings at all. 

"The commissioners desire if possible to spend about $35,000.00 in 

16-Yol. II-A. G. 
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repairing these two buildings and also building then} a fireroof build
ing, which brings up section 5645 as a possible bar to this action. And 
the question presents itself to me, as the prosecuting attorney, whether 
or not they can spend a sum of ten thousand dollars, on the county 
building and also at the same time spend a sum of $10,000.00 on the 
court house. Tllere is no doubt in my mind that they can do this at 
different times and I see nothing in the statutes to prevent them doing 
it at the same time. 

"Under section 5645 it says that the commissioners can enlarge, 
repair and improve· a pnblic county bttilding. Now is there any law 
to prevent them from simultaneously issuing the bonds on the same 
day and. letting all the contracts out, separately, of course, for the two 
buildings. Then they desire to go further and. build an absolutely 
new fireproof building between the court house and the public building, 
which will eventually make one com.plete building, out of all three. 
They desire to build this new part at a cost not to exceed $15,000.00 
under section 5608. Would it be possible to pass a. resolution to repair 
the court house and to repair the pnhlic building and to build a new county 
building between those .two and let out the three separate contracts on 
the same day. 

"We want to avoid a vote in this matter, if possible, and at the 
same time want to be practically sure of our ground before we go 
ahead. 

"We intend to have three separate sets of plans. Would it be 
advisable to let the contracts at different times. I can't see anything 
in the statutes that prevents the going ahead and issuing the bonds 
for $35,000.00 and for letting the contracts for the three specific build
ings at one and the same day. And I would like your opinion as to 
whether this can be done or whether you think it '>vould be an i"nvasion 
of the statutes." 

First, by way: of preface I will cite the statutes w!).ich apply to the situa
tion as set forth in your letter. 

Section 2434, General Code (sec. il71, R. S.), provides as follows: 

"For the execution of the objects stated in the preceding section, 
or for the purpose of erecting or acquiring a lmilding in memory of 
Ohio soldiers, or for a court house, county offices, jail, county infirmary, 
or otber necessary buildings, or bridge, or for the purpose of enlarging, 
repairing, improving or rebuilding thereof, or for the relief or sup
port of the poor, the commissioners may borrow such sum or sums of 
money as they deem necessary, :H a rate of interest not to exceed six 
per cent. per annum, and issue the bonds of the county to secure the 
payment of the principal and interest thereOf." 

Section 5638 of the General Code (section 2825, R. S.), provides as follows: 

"The county commissioners shall not levy a tax, or appropriate 
money for the purpose of building county buildings, purchasing sites 
therefor, or for land for infirmary purposes, the expense of which Will 
exceed fifteen thousand dollars, except in case of casualty, and as here
inafter provided, or for building a county bridge, the expense of which 
will exceed eighteen thousand dollars, except in case of casualty and 
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as hereinafter provide1', v:ithout iirst f'Uhmittin~ to the voters of the 
county, the question as to the policy of lmilding any public county 
building or buildin~. or for pnrchasing sites therefor, or for the pur
chase of lands for infirmary purposE'!', or for the building of a county 
bridge, by general tax." 

Section 5645, General Code (section 2825-a, R. S.), provides as follows: 

"When the commissioners of any county determine to enlarge, 
repair, improve, or rebuild a pnblic county building, the entire cost of 
which expenditure will exceed ten thousand dollars, before levying a 
tax or appropriating mone>y for s~1ch expenditure, the question as to the 
policy of such expenditare shall be first snbmitted to the voters of the 
county as provided in sections fif~y-six hundred and thirty-eight, fifty
six hundred and thirty-nine and fifty-six hundred and forty." 

Said section 5638, General Code, was first enacted in 1877 and section 5645 
was enacted in 1902. In 1897, which was prior to the enactment of section 
5645 of the General Code, cited above, in the case of the State ex rei. vs. Com
missioners (7 Ohio Decisions, :14), brought in the Ottawa common pleas court, 
the question arose as to when "repairing, enlargement and improvement of an 
old court house amounts to the building of a ne'l'.' court house." 

The fourth and fifth syllabus of the above named case read as follows: 

"4.· Where the proposed 'repairs, enlargement and improvement' 
of an old court house amount substantially to the building of a new 
one, involving an expenrliture of more than $10,000.00, such action 
comes witltin the inhibition of sec. 2825, Rev. Stat., and the matter 
must he submitted to a vote of the people of the county. 

"5. A proposed improvement of an old court house, involving an 
expenditure of $100,000.00, by which of the old building only three 
dead walls, valued at $2,500.00 to $4,000.00, will be left or utilized, 
amounts, under a fair construction of the English language, to the 
erection of a new building, anrl comes within sec. 2825, Rev. Stat." 

The commissioners in this case .proceeded by resolution substantially in 
the manner that the commissioners havP proceeded in your county. At page 
46 of tho opinion the court defines "rppairing-" as follows: 

"Repairing has been defined to be' the restoration of a building or 
whatever it might be, to its former state, to bring it back where it 
was before it went into decay or bad condition. The covenants in a 
lease to keep buildings in repair mean ordinarily to keep them as they 
are at the time the lease takes effect." 

At page 48 of the opinion the court in considering the question as to 
whether the proposed improvement amounted to the building of a new building 
says: 

"That brings us to a consideration of thr- question as to whether 
these proposeo.I improvement are in fact repairs of the old building 
or the building of a new one. In my judgment the law is. that if the 
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proposed action of the county commissioners is, under a fair con
stmction of the English language, the building of a new court house, 
that then the;- would be required to suhmit the policy of their action 
to the yoters of the county before they could expend any amount 
exceeding $10,000.00, and that if it was simply a repairing, enlarging and 
improving, then, of -::ourse, if it was under $10.000.00 there is no statutory 
requirement that it be suhmittP-d, and whether it would be necessary 
to submit it if it exceeded $10,000.00 if it was for the purpose of en
larging, repairing or improving, I dOl not find it necessary to determine; 
but I shall diltermine. and decide this case upon the proposition as to 
whether the board of county commiRsioncrs intend legitimately and 
fairly to repair, enlarge and improve this builrling in which we sit, 
or intend in every sense of the word, or ordinary sense of language, 
to build a new building. 

"At the time the case was heard to dissolve the temporary in
junction no plans were submitted to me for inspection; none had been 
preparerl at that time, therefore none could be submitted. And there 
was no positive evidence as to the purpose or intention of the board 
except that they said that they intended to expend this money in re
pairing, enlarging and improving this bnilding. Upon this hearing all 
of the commissioners were called as witnesses. Mr. Emil Dressier was 
c-alled by the plaintiff, and I say that the commissioners one and all 
have stated their purpose, their proposed action, what they propose to 
do, with candor, frankness anrl honesty, and they agree as to their 
purpose, that it had been talked over and that they had certain plans 
outlined in their mind without having arrived at any exact or definite 
conclusion, that they had all agreed as to about what they should do 
in this matter; anrl I find the facts in this case to be that it is the 
purpose and was the purpose of the board of county commissioners to 
tear down the entire west wing of this building, that is the part west 
of the so-called 'central ,portion' of the builrling, which west wing is 
about thirty by sixty feet front. That they were uncertain whether 
to tear down the whole central part which is about' twenty-eight feet 
square or not. That they might leave some portions of the walls of 
that part and might not, depending l!pon the practicability of it as the 
work progressed. I find that they intend as to the part in which we 
are now sitting, which was built some fifty years ago, and called the 
main part in these proceedings, whil'h is forty feet by fifty feet, that 
they intend to do what is known in architecture as 'gutting' it; that 
they intend to take out all the floors, woodwork, all windows, all the 
ceiling, take out everything except possibly one partition wall in the 
lower story which now separates the boiler room from the janitor's 
part; intend to tak~ off t!Je roof; intend to ra!se this part one story, 
make a basement, second story and a third story, and that they intend 
then to rebuild this in such a way as would make it absolutely fire
proof; intend to change the windows and location of them to some 
extent, make them larger, and put in new windows in the way of glass, 
in fact they had no intention of leaving any portion of this old build
ing as it stands today except three dead walls of this part we now 
sit in, with possibly one brick partition in the story below; that the 
south wall of this building was in such a condition that it would be 
necessary to take down at. least a part Cl( it and with the part of that 
wall remaining and these three dead walls as a nucleus, they intended 
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to expend $100,000.00 in 'repairin~. enlarging and improving' what there 
was left. 

''I find as a fact that outside of the'3e walls they intended to use 
the heating apparatus so far as possible in the old building, the 
electrical apvaratus and water pipes and some other things. The 
evidence shows that the part lefL standin~ of the old building would 
be worth from $2,500.00 to $4,000.00 probably; if it was built new, and 
the old v:.:tlls are said to be as Yaluable as if new. ::\1r. Shively, who 
was called on behalf of the county commissiqners, testified in his 
judgment that the old walls, the water and electrical apparatus, boiler 
anu all the material that could be used in the new building would be 
worth $8,000.00. 

"The defendants called Mr. Shively as a witness and he testified 
that since the commencement of tllis action he had prepared certain 
p1ans which wotlld indicate how this proposed improvement might be 
made. He says they were prepared at the s11ggestion of counsel for 
the defendants; that he never had any talk with the commissioners 
themselves as to how these plans should be made or at least with more 
than one of them and not much with him. But the commissioners say 
the plans were made to be used upon the trial of this case and to show 
the court how this improvement might be made, and being made under 
tho;;e rireumstances, at the suggestion of the commissioners and their 
counsel, and being made to u;;e as eviilence in their behalf in this case, 
I conclnue that they are as favorable to the defendants as the truth 
wculd permit so far as indicating their purpose in this matter. 

"These plans show that thPy intend to take down all these portions 
of the old building which I have mentioned and intend to incase these 
dead walls with a stone e::tRing. some eight inches thick of cut stone. 
There was some talk of terra cotta brick, hut these plans indicate stone, 
anrl the commissioners ~;ay they intend to use stone; that they intend to 
anchor theRe outside stone walls to the old walls by taking out certain 
portions of the walls here and there tying them together, or anchoring 
them as it is called; and that in place of the west wing they intend 
to build a new huilrling ahout sixty-five fet-t front, toward the city, by 
ninety-six feet deep, extending south, which would bring it back as 
far as the main building in whir:h we now sit and quite a considerable 
distance beyond, according to these plans. In that part which was to 
be entirely new and west of the central part which is about twenty
eight feet square, and which new part. was to he sixty-five by ninety
six feet, there was to be the f'ommissioners' room, the treasurer's office, 
the recorder's office, the probate judge's office, and the private offices 
of these officers; that in this old part which we are now in on the first 
floor there was to be a boiler room, coal room, vault, auditor's private 
offi~e. surveyor's office, aml toilet rooms; that on the second floor of the 
old part therP would !Je the library, sheriff's office, stenographer's office, 
and judges' room; and rhat in the new part to the west they intended to 
have the common pleas court. room, clerk's office, prosecuting attorney's 
office, grand jury room ::tnd circuit. court room. In the center of the new 
bnilrling at the west-the center of western front-it was intended to 
have the entranf'e, and tllrongh the middle of this new part was to 
he a hall from which was to he the entrances into these various offices 
anf. ':ourt rooms I have mentioned. There was to be an entrance to 
the cPntral part which would lead ''pstairs to the second floor and into 
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the clerks office and from his private office into the court room, and 
from this entrance access was to be had: to the old p:arts of the build
ing. So these contemplated plans as I say anticipate such a building 
as I have indicated here. The part tg the west was to be sixty-five feet 
by ninety-six feet and was to entirely new and the part to the east 
was to he constructed of cnt stone on the outside with a tiled roof, the 
building throughout to he made entirely fireproof, with cement floor, 
iron joists and girders and all the other things which are ordinarily 
used in constructing a fireproof building, and the building was to be 
three stories in height. A front view is shown in one of the exhibits 
put in evidence. It shows a front elevation of the proposed building 
and shows it to be a stone building, three stories high, with a roof over 
this somewhat similar to the roof now on, but it was to be of tililJg 
and entirely fireproof. In short, the result. of the proposed improve
ment was to be to all intents and purposes a fireproof court house 
which would appear on the outside and would in fact be a stone build
ing, the old walls so far as they were left to be used on the inside 
as is often done in building stone builnings. I find th!'!Re to be the facts 
from the testimony of the commissioners themsE>lves and from the testi
mony of Mr. Shively, the architect, who prepared these plans for them 
for the use on the hearing of this case. And I propose to decide this 
case by determining the question whether or not under that statement 
of facts the commissioners of this county are proposing to 'repair, 
improve and enlarge' this building as it stands, or are proposing to 
build what to all intents and purposes would be a new court house. 

"I have already called attention to the statute 282fl which pro
vides that 'the county commissioners shall not levy any tax, or appro
priate any money, for the purpose of building public county buildings, 
purchasing sites therefor, or for Janas for infirm:uy purposes, or for 
building any bridges, except in case of casualty, the E>xpense of which 
will exceed ten thousand dollars, without first submitting to the voters 
of the county, the question as to the policy of building any public 
county building or buildings, etc.' The statutes of the state show upon 
examination that in many counties applications have been made to 
the legislature for power to E>xpend more than $10,000.00 in repairing, 
improving or enlarging public buildings under sec. 871-many special 
acts of that character were cited bv counsel in argument- and it rather 
seems to have been the juilgment of county commissioners and of the 
legislature that to expend more than $10,000.00 in repairing, enlarging 
and improving without submitting' it to a vote of the people would re
quire action of the legislature. 

"But in this case, unner this state of facts, shall the court say 
that; this is a 'repairing, improving and enlarging' or declarE> it to be 
in fact a new building. Now if this <;ourt house had been burned by 
fire and all of its destroyed except the three dead walls of this old 
part and a portion of the south wall, with the woodwork all gone and 
the rest of the building absolutely dcstroyN1, would anybody contend 
that if the commissioners starteil out with that :~s a nucleus to expend 
$100,000.00 that they would be simply enlarging, repairing and im
proving the court house that they had? It seems to me not. It sE>ems 
to me that that, by common consent, would be a new building. 

"Now the commissioners say themselve<>, thaL hE>fore they hegin to 
expend thi!l sum of money they propose to reduee thiS" building to just. 
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that condition, and starting with that, expend $100,000.00 in repairing, 
enlarging and improving it. Xow, if that can be r1one, !'ec. 2ll25, Rev. 
Stat., might rrs well be repealed. If the courts should. hold that com
missioners could do that withol:t submitting- it to a vote of the people, 
the courts of the state by such action would repeal that section, for if 
commiss!oners can do that, tiH'n in a cot1nty not having any court 
bouse they may build a $10,000.01l court ]louse, and the next year ex
pend a half million to improve it without first sutmittin~ it to a vote 
of the people. 

"What is the purpose and object of thiR legisl:>.tion? It is not a 
trifling piece of legislation. The statnter state the limitations ;:tnd con~ 
rlitions upon which great powPr is conff'rred npon this board. The law 
says it shall have cE'rtain powPr upon certain conditions. The object 
of the statute is to permit the people to Ray whethPr their money in 
such a large amount as will exceed $10,000.00 shall he expended or not. 
The object of the statute is to prohibit any boanl of county commis
sioners·who may happen (o bP in office from expe!lding any such sum 
as $100,000.00 or a half million or a million dollars of the people's 
money without restriction. condition or limibttion; and T think these 
statutes should be strictly construed. They are statutes ::nade for the 
protection of the people and the peor1le's property." 

Webster defines "repairing" as follows: 

"To restore to a sound or good state after decay, injury, delapida
tion or partial destruction." 

And the Century Dictionary gives practically the same definition as Webster. 
1 have cited the forPgoing eaf'e and the opinion of the court therein in 

order to determine whether the resolution adoptee! by your bo~rd amounts to 
the building of a new court hoPse after its completion anfl in the event that 
it doPs then the total expenditure of $:35,000.00, which it is proposed to haYe 
cxpE'mlec1 on the proposed buiifl:ng, '~ onld bring the matter within the limits 
of the statutes and require that the proposition be submitted to a vote of th" 
people of the county. 

I am firmly of the opinion that it floes not, so long as the buildings you 
now haYr (the court house for the common ple:ts judge and the county officials' 
building) remain praf'tically intaet as they now exist, and so long as the afore
said bni!dinr:s are only rPstorcfl to a sound and good state on aceount of decay, 
delapidation, injury, etc. That i:;; t<' ~ay, by the reasoning of the court, repairing 
is not fl1e builr!ing of a new bnilcHng, 11nlef's such repairing results in prac
tically an entire new building. without any semblance to tbe other building. 
I herewith requote the remaining inquiry of your letter, which is: 

··would it he po~sible to pass a resolution to repair the court house 
and to repair the puhlic lmilding and to build a new county lmilding be
tween those two and let out the three separate contracts on the same 
day?" 

Under the language of section 5G45, Gf'ueral CodP, when the commissioners 
of any county detennine to enlarge, repair, improve or rebuild a public county 
building. etc., the eourt house occupied by your common pleas judge as de
SI:ribed in yonr inquiry is a pu/J!ic couaty lmilrlin{J: lil\ewise the building for 
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your county officials is a public coun111 buildilt!J. Unilf>r the wording of the 
statute $10,000.00 can be expendr;d hy thE' ~ounty commissionf>rs in the repairing 
of a puhlic county building without being rt:>quired to submit the same to a 
vote of the people for approval: likewise such county commissioners can levy 
a tax or appropriate money for building county bnilrlings to the amount of 
$15,000.00 without submitting· the proposition to a vote of the people. 

Section 5638, General Code, provides, int~r alia, the county commissioners 
shall not levy a tax or appropriate money for tr.e purpose of building a county 
building, the expe:1se of which will €xceed $15,000.00 without first submitting 
to the voters of the county the question as to the policy of building any public 
county building or b~1Hdings. 

Section 5645 provides that when the commissioner<; of any county desire 
to enlarge, repair, improve or rPbuilrl a public co1mty building the entire cost 
of which ex!Jen1lituro will exceed $10,000.00 before levying a tax or appro
priating money for such expenditure tlte question as to the policy of such 
expenditure shall first be suhmitted to the voters of the county as provided 
in sertions 5638, 5639 ann 5640, General Code. 

From the forego:ng it seems that ~15,000.00 i~ the maximum which the 
county commiseioners may levy to meet the expenses of bu.ilding a county 
building, and $10,000.00 is the maximum whif'11 they may levy to meet the 
expenses of enlarglng, repairing, improving or reb11ilrling a public county 
building. In your statement you eay: 

"Then they deslre (meaning the commissioners) to go further and 
build Rn absolutely new fir;;proof building t.etween the court house and 
the public building, which will eventually make one complete building, 
out of all three." 

I:1 my judgment. the act of the count:v commissioners in legal effect would 
mean the expenditure of $:35,000.00 under one consideration, although it might 
be by separate resolution. 'There is a unity of puqJose, and that is the uniting 
of the two buildings and the expenrliture of $20,000.00 for the improvement of 
the two build'ngs ($10,0QO.OO each) and $15,000.00 for the erection of a new 
building l1etween the bYo connecti1:g each, means nothing more nor less than 
the enlargement of one building or of both. ·whether it be the enlargement 
of one or both the inhibition would apply, herause it would be an expenditure 
of $35,000.00 under one consideration of the commissioners without a vote of 
the people. It iR perfectly apparent to my mind that the new building to cost 
$15,000.00 is. one that woul<i not be erecterl inrlependent of th~ other two build
ings; if its .construction is depenrlent upon the existence of the other two 
buildings it cannot be said to be an inCie]ll'nrlent huilding. lf the plan were adopted 
after the com!Jietion of the work there would be but one builrling and that 
building would not he a new one, but an enlargement of each of the other two, 
and if the expense of the. Enlargement be divi,kd it would be an expenrliture 
in excess of $10,000.00 [or each built.ling. 

In short, the physical unit in connection with the improvements you refer 
to would be complete, and I am unable to bring my mind to t.he proposition 
th·at we may sepa.rate the questions legally which cannot he sep:.J.ratert physically. 

I am, therefore, of the opinion, after the most .careful consideration of this 
case, that before $3:>,000.00 be expended for the purposes stated the question 
should be submitted to the people of CIPrmont couuty. 

'Vith scntlments of great respect. Very truly yours, 
TnlOTIIY S- HOG"\ X, 

.Attorney General-
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200. 

BOARD OF ED1"CATION OF TOWNSHIP HAVING NO HIGH SCHOOL
LIATIILTTY FOR 'lTITION OF PUPILS WHO ATTEND HIGH SCHOOLS 
OCTSIDE TOWNSHIP-CONTRACT WITH BOARDS OF SA:\TE OR AD
JOINING TOWXSHIPS. 

·when the board of eilumiion of Jladison tmr:nsT!ip has made no agreement 
a;ith another br,arrl ()f educatwil for attenclance ()f Jladison tou;nship pupils at 
a high school in the same or in an adjoining tou:nship. the board of saii!
Jia!lison tm~:nhip ran be r·o>or·ciletl tr, pay a "reasonable -sum" for the tuition 
a{ its pupils to the noar·rl 1oho.5c high school said pupils elect to attend, pro.
t•ided notice is .~erved by said pupils en the Jfadison board at least {ive da1(S 
preriou.~ to the elate of attendance. 

CoLl:)lm:s, Orrro, March 28, 1911. 

Hox. B. F. Exos, Pro~ecuti11g Attorney. Cambridge. Ohio. 
DEAR Sm:-I beg to aclmowledge rPceipt of your recent communication, in 

which you submit for my opi!1ion the following inquiry: 

"I would like to have your opinion 'IS to whether or not. the board 
of education of ~\fa•lison township will be compelled to pay the full 
tuition of pupils attending the high school in Musldngum county, if 
due noticf' in writing has been given to the clerk of the board of educa
tion of ~1adison township, of thfl name of the school be to be attended 
and the date the atter.dance is to begin, and such notice having been 
filed not less than five day<> previous to the beginning of attendance, 
or whether it will only be compelled to pay on Ruch schooling the 
amount that would be reqnirerl to be paid in, Guernsey county?" 

Section 7750, General Code, to which you refH in pmr letter provirles that: 

"A board. of education nnt having a high school may enter into an 
agreement with one or more hoards of educ~tion maintaining such 
school for the sPhl'Oiing of all its hig-h school pupils. "'hen such 
agreement is made the lJOard making it shall he exempt from the pay
ment of tuition at other hi~h schools of pupil,'l living within three 
miles of the school dfsignatPd in the agreemPnt, if the school or schools 
elected by the boJ.rd are locaterl in the same ci\·il township, as that of 
the board making it, or snme adjoining township. In case no <;neh 
agreement is entered into, the sPhool to lie attenrled can be selected by 
the pupil holding R diploma. if due notice in writing is given to the 
clerk of the board of education of the name of the schnol to he attenrled 
and the date the attendance is to begin, SU('h ne>tice to be filed not less 
fi\'e days previous to the beginning of attendance." 

:\Ty consrru.ction of ;,aid section is, that the provision "a board of erlucation 
not having a high school may enter into an agreement, etc;!., for the schooling 
of its high school pupils" means that such hoard can fix the tuition to be charged 
by agreemeut. That is to say, such board cari or may make a contract as to 
what tuition shall be !'harg-ed its high Hchoo! pupils for the privilege of attend
ing a high sr:hool, either in thf! !"am<" civil township or some adjoining township. 
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Section 7735, General Code, provides in l"Ubstance, that where scholars live 
more than a mile and a half from their own srhool house they may attend a 
district school in some other district, and their own district shall be compelled 
to pay their tuition. This provision is similar to the provision contained in 
section 77!10 of the General Code abov'l quoted. 

In the case of the Board of Education Ys. the Board of Education, Volume 
10, Circuit Court Reports, 617, the circuit conrt of the second circuit in con-

• struing section 7735, General Corte (section 4022-a, R. S.), held, that the school 
board of the district where school children reP-ide is liable under the provisions 
of said statute to the school board Clf the district where said children attfmd 
school. 

In an opini~n rendllred by this df'partment September 27, 1909, it was held 
that, when a pupil resides in a district, the bo.:trd of orlucation of which does 
not maintain a high school, but which hoard has entered into an: agreement with 
one or more boards of education maintaining such hie:h school, for the schooling 
of its high school pupils, and when such pupil resides more than three miles 
distant from all the high schools so nesit?;n:otted by such agreement, such pupil 
may attend a nearer high school, and his board of education nwst pay 
his tuition in such nearer high school. 

It follows therefore by analogy, that if the hoard of education fails to 
make an agreement whereby pu11ils v.ithin its jurisdiction may attcnd a high 
school in the same ciYil township or in an adjoining township, if the pupil 
serves the notice required to bP- served n11on said board of education, then such 
board of educat'on must pay his tuition at such high school he is so attending, 
and which he designates in his notice to the hoard that be is so attending. 
The rate of tuition to be eha.rged pupils attending a high sehool in another 
district as provided in said section is, by this statute ma(Je a matter of contract 
between the respective school boards. In the absence of such agreement I can 
find no statutory provision as to what rate of tuition is to be charged. 

In the case of State ex rei. YS. Board of Education, 8 N. P., the court in 
construing section 7750, General Corle (s~>ctio~ 4029, subdivision 3, R. S.), says 
at page 207: 

"This statute provicles no means by which it is to he estimated what 
that tuition shall be that is to be paid. 'l'he legislature bas provided 
by an act that boards of education ir. this situation may agree as to 
the tuition, but th!s act nowhere provides that there shall be any 
antecedent agreement. And none is rel]uired, hecause if the scholar re
ceives a certificate and if the adjoining high school district will t1ke 
the scholar the right to require the p:1yment of tuition at once arises, 
if the scholar attends that school. not by virtue of any express agree
ment under the sta•ute becauEe none was mad~> between the two school 
districts, but it is by virtue of the agrepment made between the scholar 
on the one hand and the school receiving on the other, which binds the 
school district in whlch tlie scl10lar lives, because the sttttute says it 
shall use its money for that purpose. 'fhpre i.s, however, not anywhere 
to be found in the statnte any means of ao:;certaining what that com
pensation of the school district shall be. * * ·' Now it can't reason
ably be said that because the stc'\tnte dor:s not nrovide any means of 
ascertaining the amount of compensation, therefore the statute becomes 
Yoid, but clearly the amount to be paid must he in some way ascerta!neu 
before the payment could he af\Rerted against the school district." 

It would seem tllat the boar(ls in the situation concerning whieh you inquire 
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are left in the same position as individuals would be in a similar situation and 
that a reasonable tuition fee can. be chargl'd the :\Iadison township school board 
by the ::.\lusl<ingum county board whP.n the pupils living in the district of the 
former board are attending a high <.>chool in the district of the _latter board in 
compliance with the provisions of said ser:tion 77!i0, quoted above, and that said 
tuition fee can be rPcovered hy suit being brought beforl' the proper tribunal. 
So that therl'fore, it is my conclusion that the board of education of :\ladison 
township is bound to pay the full tuition of its pupils attending a high school 
in ::.\luskingum county if said rate of tuition is a rl'asonable one, and provided 
that the high school which they are att~nrling is in the same civil township 
or in an ad:foi.ning township. 

207. 

I trust that this satisfactorily answers your inquiry. 
Very truly yours, 

TDIOTHY S. HOGAX, 

Attorney General. 

COUNTY INFIRMARY DIRECTORS AND DIRECTOR OF PUBLIC SAFETY
DUTIES WITH REFERENCE TO POOR RELIEF-"COUNTY CHARGE"
TEMPORARY RELTEI<~. 

Just what prerequi.site conditions the stat~tfeg intend before a party shall 
become a "county charge" or just 11:hat the line of tlemarcation is which takes 
control of the poor from the tmcnship and places it in the county, is a mootea 
question. 

The infirmary directoTs !lTC given a certain mnount nf discretion in tk~ 

termining whether or not rt person is cntitlerl to beco1:1e a county charge, and 
if all positive conditions w c fulfi.lled. and these o{ficinls are satisfied that such 
persons reqtl.ire more I han t11e '·t~m11orary J'Clief'' 1vhich the public safety 
uirectors are authorizerl to give, the rluty of the infirmary cLirectors is im
perative to Teceive suc.h person as a •·county charge." 

The statutes primarily intend that tile po01· shall be cared tor at thi?f 
infirmary and it is. only in cases of O?'ercro?Dcling, or in cases of emergency or 
where justifiable reasons exist, that the clirectors may care for the poor b9t 
other methods. 

Wlzere infirmf!ry directors tlwre{orc, mai;lfain an office or storeroom. for the 
purpose of Sll]Jplying nerxssaries of life to ]Joor, they are acting illegally and 
in all probability 1tsurpinl] the fnndions of the clire.:to1· of JJUIJlie safety in fur· 
nishing all necessary temporary relief. 

Cor.t:~mL·s, Oruo, March 31, 1911. 

Hox. HoLLAXD C. \YEIJSTER, Prosecuting Attorney, 'l'oleclo, Ohio. 
DEAH Sllc-I beg to acknowledge recl'ipt of your communication of January 

23d, 1911, in which you mal{e three inquiries as follows, to wit: 

"1. Unde1· the provisions of section 2544 of the GPneral Codl', what 
are the prerequisite conditions to a person becoming a 'county charge'? 

"2. Quoting from section 2fi44 of the Genf1ral Code: '* " * and 
the directors are sati8ficcl that he should become a county charge, thl'y 
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shall forthwith receive and provide for him in such institution, or 
otherwise. and thereupon the Jiauility of the township shall cease.' 

"Does the language aboYe (}unted authorize the bo:1rd of infirmary 
directors to accept one as a 'county charge,' and therenpon provide him 
or hi<;; family with the necessities of !if~>, as is now being done, at its 
office or store rnom in the court house w!Jere sain assistant clerks, 
stenographers, storekeepers and inspectors, are necessarily employed 
in furnishing said relief? 

"3. Is t!Je employment of said assistant clerks, stenographers, store
keepers, and inspectors, for the purposes in,Ucaterl in the preceding 
inquiry, and as set forth in said report, authorized by law?" 

In answer to your first inqniry, section 2544 of the General Code provide.
as follows: 

"In any county having an infirmary, when the trustees of a town
ship, after making the inquiry provided by law, are of the opinion that 
the person complained of is entitled to admission to the county in
firmary, they shall forthwith tranPmit :>. statement of the facts to the 
infirmary diredors, and if it appears that such person is legally settled 
in the township or has no legal settlement in this state, or that such 
settlement is unlwown, anrl the f!irectors are satisfied that he should 
become a county charge, they shall forthwith receive and provide for 
him in such institution, or otherwii;e, and tlv:reupon the liability of the 
township sllall cease. The infirmary directors shall not be liable for 
any relief furnished, or expenses incurred by the township trustees." 

The prerequisite conditions which shall exist for a person to become a 
county charge are as follows: 

1. If the township trustees (or the prop~>r officer of a municipality) after 
making inquiry as provided in section 3481, General Code, are of the opinion 
that the person complained of is entitled to admission to the county intlrmary, 
they shall transmit a statement of facts to the infirmary board. 

2. If it appears that such p~>rson ·is legally sf>tt!ed in the township, or has 
no legal sPttlement in this state, or that such settlement is unknown, and if the 
directors t:Lre satisfied that he ~houlrl betorne a "county charge,"' they shall forth
with receive and provide for him in snch instttution or otherwise. 

Section 2544 of the General Code just quoted, seems to rP!ate only to the 
proceedings of tile township trustees in referencp to the poor; but section 3512, 
General Code, provif!es that, when the corporal~> limits of a city or village 
become identical with those of the township. all to-.vnsbip offices are abolished 
and the duties thereof shall thereafter be performed by the corresponding 
officers of the city or village. Section 4089, General Code, rlesignates the director 
of public safety as the officer of the municipal corporation who shall look after 
the poor. So that if the city of Toledo has no township trustees because of the 
fact that the corporate limits are idPntical wit!] those of the township, then 
the duty prescribed in section 2fi44, to be performed by the township trustees 
will devolve upon the director of pub! ic safety. Section 3476 provides as follows: 

"Subjeet to the conditions, provisions and limitations herein, the 
trustees of P.ach township n1· th8 proper officers of each municipal 
corporation therein, re,;pectively, shali afforf! at the expense of such 
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townl'hip or municipal corporation public !"HJ•Port or relief to all per
sons therein who are in conrlition requirin~ it." 

Sections 3480 anrl :Hsl provide ffll· investig-ation by the trustees or the 
directors of public safety before any relief is extended to the poor, temporarily 
or otherwise. Thue is no do1•ht but that the towm;hip or municipality have 
some responsibility in reference to the relief of the poor and needy, but where 
the dividing line is, tJ,at ib, when doef' a person seeking relief become a "county 
charge," and the respons:bility of tiH' township an<l municipality end is a 
c[iflicult question. In rhe cas!' oi ;\I iller et al. vs. the Board of Infirmary 
Directors of Huron County, the court said: 

"It sePm::; from the statutes that the r;)sponsibility and burden for 
taking care of the poor ,mel indig-ent d!'volved in the first instance upon 
the township where ·they havE' a legal settlement; but under certain 
circumstances the burrlen may shift and he imposed upon the county. 
Under precisely what circumstancl's this may l>e done, we, in searching 
through the statute, have not been able i.o determine; but there seems 
to be some theory or scheme that the legislatnrP. had undPrtaken to 
map out or develop, but. we have not discovered the key to it. We do 
not understand it, but something of the kind has been attempted." 

The township trustees and the director of public safety are required under 
section 3476 to furnish all temporary outside relief. and the infirmary directors 
are not authorized to expend 'noney for such purposes. 

It does not appear from yonr inquiry whether the city of Toledo has a 
municipal infirmary as authorized by section 41)89, General Code>. If it has 
such infirmary ~ection 4095 would govern and the authority of the board of 
infirmary direetors of th8 county would be limited as therein provided. I take 
it for granted, from the nature of your inquiry that the city has no munieipal 
infirmary. So that if it appears that a person seeking relief is legally settled 
in your municipality, or has no let;"al settlement in this state, or that such 
sett.lement is unknown, the infirmary directors are in law bound to reeeive 
such person provirle<l that the~' are satisfied that he should become a "county 
charge." The prol"isio'l "provided they are satisfied that he should become a 
county charge" relates to additional matters than the prerequisite conditions 
just mentioned; for instHnce, that. such person is entitled to relief because he is 
in a suffering condition either fu_r want of food, or clothing, shelter, medical 
or sm·gical aid, ur the :ike, and that he ought to be relieved; that he is without 
property or ercdit; and lastly, the question as to whether the relief is temporary 
and oug"nt to be provided by the trustP.es or the proper officer of the munic
ipality. 

It is my npinion that the infirmary directors have some discretion in de
termining whether the person seeldn!l" relief is a "county charge" as distinguished 
from a "townsl:>ip or municipal charg-e," that is, whPther temporary re>lief which 
must be furnisl!ed by the trustees nr director of p•1blic safety will be sufficient, 
or the person will require more than temporary relief. In the event the in· 
tim1ary directors are satisfied that he sh01~!d hecorne a. county charge, and the 
relief should be of a permanent nature, then thPy shall proYide for him in the 
county infirmary or otherwise. 

In conclusion it is my opinion that if all the prerequisite conditions exist 
as to the settlement of a pPrsou seeking J,'elief, or if the settlement of such 
person is unknown, and the infirmary dire>ctors are satisfied In all the particulars 
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mentioned that the person shonl!l become a county charge, their duty becomes 
imperative to urovide for such a l)erson in the county infirmary or otherwise. 

With respect to your second question, section 2544 provides, inter alia: 

"And the directors are satisfied that be. shall become a county 
charge they shall forthwith receive and provirle for him in such institu
tion, or otherwise and thereupon the liability of the township ce::u;es." 

You inquire, does the language above quoted authorize the board of in
firmary directors to acc<::pt one as a county charge, and thereupon provide him 
or his family with the necessities of life, as is now being done at its office or 
store room in the court house, where sa.id assistant clerks, stenographers, store
keepers and inspectors are necessarily employed in furnishing said relief. I 
think the answer to your inqniry is contained in an opinion delivered by one 
of my predecessors, Ron. Wade H. Ellis. under date of January 30, 1907, to the 
prosecuting attorney of Allen county. I quote therefrom: 

"The following language in said section 'tbey !lha.ll forthwith re
ceive said person and ]Wovidfo for him or her in said institution, or 
otherwise,' authorizes the infirmary directors, in my judgment, to 
exercise their discretion all to whether they will provide for the paupers 
properly coming under their charge, in the infirmary or outside. I 
desire to say, however, that this discretion may he abused. It is 
manifestly the intention of the law that paupers coming under the 
charge of infirmary directors shall be provided for in the county in
firmaries ·and unless there be sufficient cause to justfy the infirmary 
directors in providing for a person who is a county charge outside of 
the infirmary it is the duty of the infirmary directors to provide for 
all paupers coming under their charge, inside the county infirmaries." 

I concur in that opinion, in th·at, it is manifestly the intention of the law that 
paupers coming under the charge of the infirmary directors shall be provided 
for in the county infirmary, and unless there be sufficient canse to justify 
infirmary directors in providing for a person who is a county charge, outside of 
the infirmary, it is the duty of the infirmary directors to provide for all paupers 
coming under their charge inside the county infirmary. If, however, on account 
of overcrowding, or on account of any spf.'cial fact or circnmstances, such as 
that the person in need of relief is not in a physical conclition to be removed 
to the county infirmary, or is affected \Vith some contagious disease, or for 
other similar reasons, the infirmary dirertors would deem it advisable to care 
for. a county charge elsewhere than at the infirmary of the county, they may do 
so and be within the pale of the law; that is, the infirmary directors have 
some discretion as to whether they will provide for pauper!l properly coming 
under their charge, in the infirmary; but this discretion may be abused, and I 
believe has been abused in your county, in the furnishing of outdoor relief as 
stated in your letter. 

Answering your second question it is my opinion that the board of in
firmary directors of Luc::u; county, having arcepted persons as county charges 
cannot provide them or their families with the necessities of life, as is now 
being done at its office or store room in the court bouse, where assistant clerks, 
stenographers, storekeepers and inspectors are neces~arily employed in furnish
ing relief to said persons, unless the county infirmary is not large enough to 
take care of all the distressed poor of your county who have need of permanent 
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relief and are "county charges,"' or are th:Jt said persons are not able to be 
removed to the infirmary by reason of fOme physical infirmity, or that they 
have some contagious disease. or for other similror reasons justifying the fur
nishing of outdoor relief. I am of the opinion from th~ facts 'ltated in your 
letter that a great portion of the relief is in the nature of temporaTy relief and 
would come within the )urisdiction of the director of public sl:lfPty in your city, 
that the infirmary directors have no juri'ldiction in the premises. However, 
these statutes in reference to the poor. are, in the laneuage of the court in the 
case of Beach vs. Trusteer., 2 ,V. L. :\I., 11age 79, "to be liberally construed, 
especially in favor of the destitute anrl unforunate poor who are alike entitled 
to the commiseration and regard of a jurY, of courts anrl the ler;islature. These 
laws have proYided almost the only, and this hut an inadequate, tribute which 
wealth and property pay to destitution and distress." I am, therefore, inclined 
to hold that all money expended in the past in outdoor relief in yonr county, 
under the circumstances stated in your letter, sh0uld not be questioned, but 
advise that thE! jurisdietion of the director of public safety and the board o~ 

infirmary directors should be separattJiy maintainell, and that if possible, all 
persons who are "county charges" he maintained in the county infirmary, and 
if the facilities in the infirmary are not sufficient to maintain the> county charges 
therein, that the proper officers qf your county should incre>ase the capacity 
thereof, for it is the evident intention of the law that county charges should 
be maintained within the infirmary. I further advise that all persons who are 
in need of temporary relief in your city shall be providerl for by the director 
of public safety. 

Answering your third inquiry, it is my opinion therefore, that the infirmary 
directors having abused their discretion with reference to the furnishing of 
outdoor relief, having exceeded their authority in furnishing outdoor relief in 
the city of Toledo, for the reasons above stated, the employment of assistant 
clerl{s, stenographers, storekeepers and inspPctors for the purposes indicated 
in your inquiry, was unauthorized by law, and I am further of the opinion 
that the statutes do not contemplate under any circumstances that the in
firmary directorR of any county shall bC' authorized to establish permanent 
store rooms, to employ clerks, stenographers, storeke€pers and inspectors for 
the purpose of furnishing relief to the poor in the manner that the same is 
being furnished in the city of Toledo as indicated in your inquiry. 

Very truly yours, 
TDIOTHY S. Hoo.a~ • 

.Attorney General. 
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208. 

MAYOR AND JUSTICE OF l'EACE--JlJRISDICTIO:N NOT CONCURRENT IN 
COf.lPLAINTS AGAINST DELINQUE~T PARTIES WITH RESPECT TO 
ROAD LABOR REQUIREMRNT OF COUNCilr-DEFENDANT, SON OF 
MAYOR. 

By express prot•ision of secti•m 3739, complaints against delinquent parties 
ordered by council of a municipality to perform. two clays· road labor, shall be 
brought before the mayor. A. c•J7n1Jlaint before a iustice of the 1Jeace is there
fore illegal and reco·-,;ery tor costs in such a proceeding may not be harL against 
the municipality. 

The fact that defendant is a son of the mayor does not deprive that official 
of jurisdiction. 

CoLt')IIll:"s, Onw, :i\Iarch 31, 1911. 

Hox. Hcan R. GIUfOilE, Prosecuting Attorney, Eaton, Ohio. 
DEAR Sm:-I herewith note the receipt of your communication of the 15th 

ult., and in explanation of the delay in am:wering your inquiry I desire to say 
that this department has been very busy on account of the large volume of 
inquiries which have come to us for consideration. 

In your letter you ~ubmit the foliowing inquiries: 

"1. Has the justice of the peace jurisdiction with the mayor of a 
village in the trial of a caRe for the failure to perform two day's labor? 

"2. Where suit wag brought by a street commissioner of a village 
against a resident of the village for failurE> to perform two days' labor, 
before a justice of the peaee in June, 1910. said suit being afterwards 
dismissed upon motion of the street commissioner, would the village 
be liable to the justice of the peace for costs therein? 

"3. In the event you answer the first question in the negative, 
would the fact that the defendant was a son ol' the maygr give such 
just jurisdiction ·r• 

Section 3378 of the General Code is as follows: 

"If any person so nolifi0d wr.o is liable to perform such labor, 
refuses or neglects to attend, hy himself or substitute, to the acceptance 
of the road superintendent, or having attended, refuses to obey the 
directions of the road superintendent, or ::;pends the time in idleness 
or inattention to the duties assigned him, he shall forfeit and pay the 
sum of one doliar for each such offense, and in ease of non-attendance 
be liable in the amount aJiowed for two days' work, to be recovered by 
action before a justice of the peace of the proper township, at the suit 
of the road superintendent within whose district he resides, and shaJI 
not be entitled to auy exemption under any of the laws of this state 
against execution issued on such judgment and costs." 

By the provisions of section 3370 of the General Corle the road superin
tendent is appointed by the township trustees; and by the provisions of section 
3371 such road superintendent shall have full control of all roads in his 
respective district. 

By virtue of section 3714, General Code, municipal officers are given power 



.\X~T.\L l!EPORT OF THE .\TTI1RXEY GEXER.\L. 11~/ 

to regulate the use of th~ir streets, and shall Pans!' them to be l{ept in repair 
and free from nuisances. 

By the provisiOn of section 3738 council of any municipal corporation may 
require each able bodied male person between the age of twenty-one and fifty· 
five years, etc., to perform by himself Qr substitute in each year two days' labor 
upon the streets of such corporation, and further providing that such labor 
may b!' commuted by the payment of three dollars to be expended where the 
labor should have been applied. 

You will note the languag-e of section 37:\(J to the effect that, whoever is 
df>linquent shall be liable to the same fines, Jlf>nalties and forfeitures as are 
provided against persons refusing to perform two days' labor U]lOn roads and 
highways, which shall be recovered in thP name of the corporation before lhe 
mayor thereof. 

Inasmuch as municipalities have thP control and regulation of their streets, 
and in view of the provision of said section 37;19 that penalties against a person 
for refusing to pP.rform two days' labor on thP streets shall hP recoverer! in the 
name of the corporation, before the mayor thPrf'of, it is my opinion that the 
justice of the peace and the mayor have not Poneurrent jurisdiction in such 
cases; that by the provision of the statutes in such cases whkh apply to town· 
ships, and by the provision of the statutes in su!'h cases which apply to ronnie· 
ipalities, it is my opinion that the juRti!'f' of the peace has jurisdiction in the 
township but not jttrisdietion in the mnniC'ip!!.lity, and that the mayor has juris· 
diction in the municipality but not in the township. 

In. answer to your second question, a justice of the peace not having juris· 
d!ction, it is my opinion that the village is not liable to a justice of the peace 
for costs. 

In answer to your third question, the fact that the defendant is a son of the 
mayor would not deprive the mayor of jurisdiction for the reason that there 
is no statutory provision that the mayor shall not entertain jurisdiction In 
criminal matters wherein one or more of the parties before him are in any 
way related to such mayor. 

I believe that this answers your respective inquiries. 

A 208. 

Yours very tn1ly, 
TIMOTHY 8. HOGA::I", 

Attorney General. 

COMPENSATION' TO LAWYERS FOR SERVICES IN CRDHNAL AND CON· 
TE:.\IPT PHOCEEDINGS-COURT OFFICERS. 

As a part of their protes8ional obligations, lr11cyers are presumed to per
form service.~ required by t/1e court gratuitously and as a matter of right, there· 
fore, they are not entitled to cornpe;tsation tor services rendered. in examining 
and reporting on contempt proceedings. 

CoLr~mus, Orrro, :\larch 31, 1911. 

Hox. HORACE L. s~L\LL. Prr,secuting Attorney. Portsmouth. Ohio. 
DEAn Sm: -I beg to acknowledge receipt of your Jetter of :\larch 17th, in 

which you refer to the fact that you submitted to this department the proposi· 
tion involving the right of a common pleas judge to make an allowance to ::1 

17-Vol. II-A. G. 
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committ(!e of the har for examinin~ into and reporting on contempt proceedings, 
I also have the request from your coanty a11rlitm', ~lr. Fred N. Tynes, requesting 
my opinion as to the legality of the allm·.•:>.nre made to the committee of the bar 
appointerl by Judge Blair for the purpose of ex:~.mining and reporting on a 
contempt proceedings in the con1mon pleas court of your county, and asking 
me to give him th<:l section of the General Code which authorizes him as auditor 
of the county to draw a "'arrant on the treasurer for the payment of said 
allowance, made by said judge. 

I desire to say that the inquiry will admit of but one answer. The law 
makes no provision for the payment out of the treasury for !>nch services, hence, 
your county auditor is withont authority to issue a warrant for the payment 
of said seYenty-five dollars, the allowanre made to the committee of the bar 
appointed IJy .Judge Blair to examine and report on said contempt proceeding. 

I might say ihat this department some years ago rendered a decision 
holding that lawyrrs are officers of the court :md it is their dutv to assist the 
court in the administration of justice; and if the court asks their assistance 
in a proceeding for contempt, they must rend(!r such assistance as the court 
may require gratuitously. That is an obligation lawyers aRsume upon being 
admitted to the bar.. Although the law mal,es no provision for compensation 
to an attorney he is yet, nevertheless, bound to obey the orders of the court as 
an offic.er there·or. The court has the right in the administration of justice to 
call upon any officer of his court, and if the law makes no provision it is his 
duty to perform the servicf:s and he can receive no compensation therefor. 

While there is no case directly in point in Ohio the authorities, outside of 
the state are uniform in supporting the opinion herein expressed. An attorney 
is not a "civil, governmental or puhlic officl'r, he is not a holder of an office of 
public trust within the meaning of the constitution. He is simply an officer of 
the court." 

Strippleman vs. Clark, 1 t Tex., 2~8. 

Austen Case, 5 Rawle, 161. 
Petition of Splane, 123 Pa., 52. 
In re Raum, 8 N. Y., Supp., 771. 

In criminal prosecmions the accused has a right to be heard and to defend 
by himf:elf and connsel, and the court will in case of inability of the accused 
to obta'n counsel appoint counsel for him and compel counsel, as an officer of 
the court, to defend the accused against unjust conviction. The law confers on 
licensed attorneys rights and privilegEs and with them imposes duties and 
obligations which must be reciprocally enjoyed and performed. 

The attorney but performs an offidal duty for which no compensation is pro
vided. 

Edgar Co. vs. 1\olayo, s; Ill., 82. 
Vise vs. Hamilton, 19 Ill., 78. 
·weeks on Attorneys, 82 note. 

Of course our statute fixes a comp~nsation for connsel appointed to defend 
indigent prisoners, but there was no provision for compensating such counsel 
until the act of March 1844, now found in section 13618, General Code. 

In Long vs. Commissioners, 75 0. S., 53!1, the trial court in a homicide 
rase fixed the fefl of counsel at $500.1)0. hut the commissioners only allowed 
$350.00, and counsel appealed therefrom. Our supreme conrt found that counsel 
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had no right of 'lPpPal, as tlw ~tatnt<>, "·hi!<> it g;:o_YP th<> r·ourt the right to 
"exprPss an opinion as to what au attrtrnPy ,;houlrl rP.r·eive in a first and sef'ond 
tfPgr('E' murrlPr <'ase, th~ !'omm's~ionrr~ arc not rcqnirrd to adopt it" nor was 
the auditor authorized to draw a•1 or·d<>r until thr' f'ommissioners had fixer! anrl 
allowPrl the compt'nsation. 

209. 

Yours very truly, 
TD!OTIIY S. HOGAX, 

Attorney General. 

A:\fERICAN SOCIETY FOR PROPAGATION OF THE CATHOLIC FAITH
NOT EXEMPTED FH0:\1 COLLATEHAL JNHJ~Rl'f'ANCFJ TAX. 

Though the .A ;nerican Sudety for tlte propagation of the Catholic faith is 
an institution for purpo~>es only of puNic clwrity. w~t. it is not' an "institution 
in this state tor P1!rposes of 1HlbliC' charity only" ns it was incorporaterl in New 
Yo1·k, and is therefore ~ot 1cifhin tllr pr01:i.~ions of section :5332, General Code, 
exempting such institutions from the rollatrral inlteritanr.e tax. 

April 3, 1911. 

Hox. CnAs. A. Br.M'KForw. Prosecuting Attorney. Ji'indlay. Ohio. 
DEAR Snc-Further referring to yonr letter of January 19th, wl'lerein yon 

rE'quest an opinion of this department as to whether or not the American 
Society for the propagation of the Catholic faith is exempt from the payment 
of the collateral inheritance t::tx as provided by sections 5331 and 5364 of the 
General Code, I beg to advi;:e rhat I have made further investigation, and 
adhere to what I said to you in my letter of :\larch 1:3th, 1911, in relation to 
all the questions that were then before my department on the facts submitted. 
On March 24. Mr. John Sheridan, attorney for the estate in question, wrote me 
advising that tlle legatee was an incorporated association of priests and bishops 
of the Catholic cbnrch, duly incorporated. Under section 5364 of the General 
Code this incorporation um]uestionably will be exempt from any obligation to 
return or list such property for taxation. 

Section :5364 of the General Corle is as follows: 

"RE'al or personal property belongin!!" to an incorporated post of the 
Grand Army of the RE'puhlic, Guion VPterans' Union, grand lodge of 
Free and Accepted Masons, granu lodge of the Independent Order of 
Odd Fellows, grand louge o[ the Knights of Pythias, association for 
the exclusive benefit, use and care of agerl, infirm and dependent 
womPn, a religious or secret benevolent organization maintaining a 
lodge system, an incorporated association of ministers of any church, or 
ineorporated association of commercial traveling men, an association 
which is intended to create a fund or is used or intended to be used 
for the care and maintenanee of indigent soldiers of the late war, 
indigent members ol' Raid organizations, and the widows, orphans and 
beneficiaries of the deceased members of such organizations, and not 
operated with a view to profit or having as their principal object the 
issuance of insurance certificates of mE'mb<>rship, and the interest or 



1140 PRO~ECC'l'IXG _\TTnRXEYR 

income deriver! therc•from, shall not be taxable, and the trustees of any 
such organizations shall noi he required to return or list such property 
for taxation." 

I think misapprPhension exi~ts in the rninfl of Father ·weber, the executor, 
because of his idea that my 011inion won1n exempt Masons, grand lodge of In
depennent Order of Odd Fellows, ;-nnd lodge of Knights of Pythias, and would 
hold the incorporation referred to in yo11r lf'tter. In this he has a misappre
hension. Under my holding the American Society for the propagation of the 
Catholic faith is entitlen to the same exemption as either of the organizations 
to which I have referred undf'r section 5::\64, but these exemptions refer to the 
returning and l-isting of propPrty that alrcarty belongs to such society, ancl not 
to property subject to a eo!latr.rcl' ·inhm-itance tax· before the title thereto vests 
in the lcgatre. 

Section 5331 0f the General Code provides as follows: 

"All pr0perty within the jurisdirtion of tllis state, and any interests 
therein, whether belon;;iug to inhabitants of this ~;;tate or not, and_ 
whether tangitJ!e or intangible, whieh pass by will or by the interstate 
laws of this state, or by <teed, grant, sale or gift, made or intended to 
take effect in possession or enjoyment after the death of the grantor, 
to a person in trust. or otherwise, other than to or for the use of the 
father, mother. husLand, wife, hrot.hor, s'ster, niece, nephew, lineal de
scendant, adoptefl child, or person recogniwd as an adopted child and 
made a legal heir under the proYisions of a :;;tatute of this state, or the 
lineal descendants tiJereof, or the lineal descPndants of an adopted child, 
the wife or widow of a son, the husband of the daughter of a decedent, 
shall be liable to a tax of five per cent. of its value, above the sums of 
two hundred dollars. Seventy-five per cent. of sudt tax shall be for the 
use of the state, and twenty-fiye per cPnt. for the use of the county 
wherein it is collerted. All acl·rninistrators, executors, and trustees, 
and any such grantee under a conveyance made during the grantor's 
life, shall be liable for all such taxes, with lawfnl interest as herein
after provided, until they have been pairl, a!' hereinafter directed. Such 
taxes shall become due and payable immediately upon the death of 
the decedent and shall at once become a lien upon the property, and be 
and remain a lien nntil 11aid." 

Now, the above sedion is absolute and the exemptions provided for under section 
5364, supra, do not apply. The only· exemptions that apply to collateral in
heritance are to be found in section 5332 and this is as follows: 

"The provisions of the next preceding section shall not apply to 
property, or interests in property, tra!lsmitterl to the state of Ohio under 
the interstate laws of the state, or embraced in a bequest, devise, 
transfer or conveyance to, or for the use of the state of Ohio, or· to or 
for the use of a municipal corporation or other political subdivision 
thereof for exclusively public purposes, or, public institutions of learn
ing, or to or for the use of an institution in tl!.is state for purpose only 
of public charity or other exclusively p11.blir punwses. The property, 
or interests in property so transmitted or emhrac!ld in such devise, 
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bequest. tram:fer or conYeYancP shall hP exPmpt from all inhPritan!'e 
tax and other taxes while used exclusi\'P.ly for any of such p>trposes." 

There is no doubt. in my mind that the American Society' for the propaga
tion of the Catholic faith is an institution for the purpose only of public charity. 
The whole purpose of this church is for the public, for mankind, but this 
society, I am informerl !Jy Father "'eller is incorporated under the laws of 
New York, and the question presents itself to my mind "Is the society an 
institution in this state?" As before said I am conceding, as it is my decided 
opinion, that the soeiety is for the purpose of purely public charity or other 
exclusively public purposes, but it is not an im;titntion in this state under the 
statute. The supreme court of the state or Ohio passed upon this question in 
the case of Humphreys, Executor, et al. YS. the State ot Ohio et a!., 70 0. S., 67; 
the second syllabus in that case is as follows: 

"Boards and societies and auxiliaries tlwreto, which are incorpo
rated and organized under the laws of other states, for 'purposes of 
purely public charity or other exclusively public purposes' are not 
'institutions' of that class in this state within the meaning of the latter 
clause of section 2731-1, Revised Statutes: and where they are entitleg 
to receive property within the jurisdiction of tl-tif' state>, by deed of 
gift, bequest or deYise, such gift, b€qnPst or devise is liable to a 
collateral inheritanr:e tax as providei! in said section, although some 
of the charitable work, operation~ and Pnterprises of the institutions 
so incorporated anrl organized are carried on within this state." 

Section 2731-1, ReYised Statntes, ref<>ITP.d to in the syllabus was carried 
into the General Corle under sections 5331 and 5332. 

In the light. of the foregoing l am eonstrained to hold that the American 
Society for the propagation of the Catholic faith is not exempt from the pay
ment of the eollateral inheritance tax as provided by sePtion 5331, General 
Code, and I sincerely tn1st that. from the st:1t11tes cited, the facts as given to 
this department lJy yohrself, '!\Tr. Sheridan, attorm•y for the executor, }<'ather 
\Veber, and the dedsion which I have quoted, that 1!11 concerned may be satisfied 
that under our law no other conf'lusion could be jnstly arrived' at. 

I appreciate the delica!'y of questions of this l<ind, but it is my duty to 
interpret the laws as they arE>. 

Very truly yours, 
TI::~roTIIY S. HoGAN, 

Attorney General. 
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B 214. 

TAXES AND TAXATION-LEVY AND BOND ISSUE FOR COUNTY BUILD
INGS-EXCEPTION WHEN COUNTY INFIRMARY DESTROYED BY 
FIRF..-CERTLF'ICATE 01<~ APPROVAL OF PROCEEDINGS BY PROS
ECUTING ATTORNEYS-BUILDING COMMISSION. 

The connty commissioners may not enter into a contract for Tebuilding an 
infirmary that has been dest1·oyec~ by ,fire without the certificate of -the pros
ecuting attorney as provided by section 2356, General Code. The latter official's 
authority in thi,s connection is not limited to aJ passing upon the mere legality 
of the contract, but is acconLpanied by a broad, cLisCTetion which extends to all 
steps in the proceedings. 

Under section 2436, General Code, wi!Cn an infirmary has been destroyed, 
by !i1·e. the commissioners are empowered to appropriate money, levy tax, and 
issue and sell bonds in anticipation of said tax in an amottnt not to exceed. 
$50,000 without submisS'iOn to the vote of the electors. 

While this section presents an exception tu that part of sections 2333-2343, 
General Code, 1JTodcLing for a submission to the electors the question of isstting 
bonds tor county builcUngs in excess of $25,000. it in no way excepts any of. 
the other restl'ictions of these sections, provicling tor a bttilding commission. 
etc. 

CoLu~mus, OHIO, April 7, 1911. 

Hox. TrrEo. N. 'f.AXGJ,~!AX. Prosecuting Attorney, Wapakoneta, Ohio. 
DEAn Sn:: -I regret very much my inability to answer at an earlier date 

your inquiry of some weeks ago, in which you submit the following questions: 

"1. May the county commissioners enter into a contract for rebuild
ing an infirmary that bas been destroyed by fire, without the certificate 
of the prosecuting attorney, as provided by section 2356 of the General 
Code? 

"2. Do the provisions of sections 2436 and 2349 of the General 
Code do away with the necessity of the building commission, as pro
vided for in section 2333 to and including section 2342, in rebuilding 
an infirmary destroyed by fire?" 

Section 2356, General Code, provides as follows: 

"Before work is done or material f,Jrnished, all contracts that 
exceed one thousanct dollars in amount shall be submitted by the com
missioners to the prosecuting attorney of the county. If found by 
him to be in accordance with the provisions of this chapter, and his 
certificate to that effect is indorsed thereon, such contracts shall have 
full force ancl effect, otherwise they shall be null and void." 

Ser:tion 2921 of the General Code provides in part as follows: 

"Upon being satisfied * that a contract in contravention 
of law has been, or is about to be entererl into, or has' been or is being 
executed, or that a contract was procured by fraud or conuption 
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" " " the )lrosecvting attorneys of th!' sf'Veral counties of the state 
may apply, by civil action in thP name of the state, to a court of com
pctE'nt jurisdiction, to restrain such f'Ontemplated misapplieation of 
ft:nds, or the completion of sm·h illegal f'Ontract not fully completed, 
or to recover, for t!>e ese of thE' f'ounty all public moneys so misapplied 
or illegally dr.nvn or withheld l'rom thE' cC'unty treasury, or to reeovE'r, 
for the benefit of the county, damag·ps rP.sulting from the exef'ution of 
sueh illegal "Ontract " " " or to rP.eovE'r for the benefit of the 
C'ounty, damages resultinE; from thP non-performance of the terms of 
such Pontract. or to othE>rwise pnforC'e it, or to recover such money 
due the county." 

Now, re:1soning from the above citerl seC~tious, as a starting point, it is 
seen that the pros!'euting aUorn<'y h:J.s CE'rtain duties to perform with reference 
to e:>ntr.1rts, to wit: to see that rontraf'ts are not in contravention of law, that 
they \Y!'rE' not proeured by fraud or CC'rruption, ete.; and to aid the prosecuting 
:J.ttorney in this duty, the le~islatnre by th<' fnrther enaetment of the abovP 
cited section 235G, requires that certain contrarts be submitted to him for his 
approval, so that he can maintain the Pheek th~>reon which, by law (section 
2921 l he i~ bound to maintain. 

I am of thP• opinion that the prosecuting attorney by virtue of the phrase 
"c!JOn being sat~sfied" c:ontained in said section 2921, cited above, not only 
shall pass upon the legality of such ('ontracts. but he also possesses some 
discretionary authority, other than just to pai;'s upon the mere legality of 'the 
contract. In fact, the courts have so hPlrl, aH per the decision of the supreme 
r·ourl in the case of Stitte ex rel. vs. Nash, ~3 0. 8., 568. In this case the 
('Ourt held as follows: 

"1st Syl. The prosecuting attorney, in discharging the duty im
voscrl on him by ser:tion 10 of the a~l of April 27, 18G9, providing for 
the erection of public buildings, etr. ( 6G Ohio L., fi2), is not limited 
to aseer~aining whether the contract awarded by the commissioners 
is in legal form, but he is also requirerl to ascertain whether the 
necessary steps whieh precede the awarding of the contract have been 
followed. 

"2d Syl. The duties of the proseruting attorney, under the statute, 
are not limited to such as are merely ministerial; he is also invested 
with discretionary authority." 

I am therefore of the opinion that the county commissioners cannot enter 
into a contract for building an infirmary that has been destroyed by fire with
out the certificate of the prosecuting attorney; that such contract must be sub
mitted to the prosecuting attorney for his approval as provided in section 235G, 
General Colle. 

·with respect to your second question, sections 2:133 to 2342, General Code, 
inclusive, provide in substanre for the construction of county buildings anrl 
bridges. Section 23:;:l specifically provides as follows: 

"When county eommissioners have determined to erect a court 
ht)llse or other county builrling at a cost to exceed twenty-five thousand 
dollrr!'s, they shall submit the question of issuing bonds of the county 
ther(>for to vote of the elettors thereof. II' determiner! in the affirmative, 
within thirty clays theJ'<'after, the county eommissioners shall apply 
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to the judge of the court of common pleas of the county who shall 
appoint four suitable and competent freeholder electors of the county, 
who shall in connection with the county commissioners constitute a 
building commission and sen·e until its completion. Not more than 
two of such appointel's shall be of the same political party." 

I takP. it that all of said sections are mandatory and are to be strictly 
followed by the commissioners; and if there were no exception to the pro
visions of the above mentioned sections, then the procedure therein contained 
would be the exclusive method h.v which SI!Ch county buildings would be con
structed aml erected. But there is an exception, at least in respect to the 
building of an infirmary building when the same has been destroyed by fire, 
as pro;·ided in section 2436, General Code, which reads as follows: 

".For the purpose of rebuilding an infirmary destroyed by fire or 
other eas,.Jalty, the commissioners of a county m:ay appropriate money, 
levy tax and issue and sell the bonds of such county in anticipation 
thereof, in an amount not to exceed fifty thousand dollars without . 
jirst submitting to the voters thereof, the question of rebuilding such 
infirmary, appropriating such money, levying such tax and issuing and 
selling such bonds." 

So that it follows. whenever by reason of fire or other casualty, an infirmary 
is destroyed, the commissioners may resort to the power given them by the 
legislature in said section 2436, whieh is an exception to the provisions of 
sections 2333 to 2342, General Code, inclusive, and that the commissioners 
may proPeerl under said S('ction 3436 to rebuild such county infirmary without 
first submitting the proposition to a vote of the people of the county, the 
undoubted intent of the legifllature being to euahle the commissioners in such 
calamity as is eovered by this section to rebuild the county infirmary with as 
little delay as possible. 

On May 21, HJOS, this department rendered an opinion to the prosecuting 
attorney of your county, on the construction of this particular statute, as 
follows: 

"This section expressly provides that in a county in, which a county 
infirmflry has been destroyed by fire, the county commissioners of said 
county shall have authority to issue anrl sell the bonds .of said county 
in anticipation of a Jeyy in an amount not to exceed $90,000, for the 
purpose of rebuilding such infirmary, without first submitting the 
question to a vote of Lhe qualified electors of the county." 

For the reasons already given above T concur in that opinion, although 
you will of course note that the statute in f")nestion has since been amended in 
this, that the amount for which the commissioners may issue bonds, etc., is 
now fifty thousand dollars inf'tead of ninety thousand dollars. My final con
clusion is that in the situation covered in said section 2436, General Code, the 
said section becomes operative and governs in so far as the exception goes, 
to wit: the commissioners may appropriate money, levy tax and issue and sell 
the bonds of such county in anlicipation tllereof, in an amount, etc., without 
first submitting to the voters thereof the question of rebuilding such infirmary, 
apprOJ)riating such money, etc.; for to hold otherwise would make the 
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excE'J'tion of no effect ur.on thE' original rule which it modifies, and more 
restrif'ted than it really is. But with r0spP.ct to the remaining provisions of 
said ~E'('tlons 2333 to 2342, General Code, I think it necessarily follows, and 
I am of the opinion that said rem~ining provisions would apply and govern 
and that the county commissioners would he legally required to .rebuild in 
accordance therewith. That !s to say, the only exception, as I have state1l 
above, to the provisions contained in said sections is, that in the event the 
county infirmary is destroyed by fire or oth"r casualty, then the commissioners 
may expend a sum to rl1e extt>nt of fifty thousand dollars without submitting 
the proposition to a vote of the people of the county; and this being the only 
exception, of course it follows that all the remaining provisions would govern. 

A 216. 

Very truly yours, 
TIMO'l'HY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATIO~-VOTES OF ELECTORS AUTHORIZING CENTRAL· 
IZATJON OF SCHOOLS AND LATER REFUSING ALLOWANCE OF 
BOND ISSUE FOR BUILDJNI}-ADHERENCE TO DISTRICT SYSTE:\1. 

WherP by popular vote the electors have authorizerl the centralization of 
schools, but have later. by popular ,;ote rcfusecl to authorize a bona issue 
necessaTy for a proper IJuilding tor the 1mrpases of such: centraliZation. thel 
centralization ia not rleemerl complete until the 1'oters hm·e also authorized the 
'·means'' to carry it out anrl until such time tl'e l'oara of eclucation may aclhere 
to the olcl cl!strict scho'Jl arrangement. 

Cor.mmus, Omo, April 10, 1911. 

Hox. J. B. TE)II'LETox. Pr'Jsecuting Attorneu. Fulton County, ·wauseon, Ohio. 
D1·~.\R SJJ::-I am in receipt of your favor of March 16, 1911, from which, 

together with an earlier letter on the samP subject, I glean the following facts: 
1. That the Dover township bo::trrl of education, Fulton county, submitted 

to thP. qualified clec:tors of such townf;hip at the last November election, the 
question of centralization of the schoolR which was carried hy a large majority. 

2. That after said (·entralizB.tion was duly authorized by said election, the 
hoard of education proPeeded ·to centralize by submitting to the electors the 
question of issuing- lJOnds for the building of a suitable ~('hool house within 
which to conduct such central school, whid1 was lost by twelve votes. 

3. That sa.:d board again submitted thP. question of issuin!?,' bonds to the 
electors, which was again lost. 

Your inquiry is whether the board of erlncation can reconsider the vote 
for cc>ntralization and proceed with subdistrict schools. That is to say, can the 
subdiRtrict sl'hools be resumed since they haYe been voted out? 

Section 4726 of the General Code provides: 

"A township board of edur:ation may submit the question of central
i?.ation, and, upon the petition of not l('SS than one-fourth of the qualified 
electors of snl'h townHhip district, must submit such question to the 
vote of the qualified electors of such township district at a (ff'llcral or 
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special election called tor tltat purpose. If more votes are cast in 
favor of centralization than against it, at such election, such board 
of enucation shall proceed at once to the centralization of schools of 
the township, ancl, if necess.u-y, purchase a site or sites and ereCt a 
suitable building or huilctin~s thereon. If, at such election, more 
votes ar0 cast against the proposition of centralization than for it, the 
qn<':t ion shall not he !l.gain submittert to the electors of such township 
distri(·t for a period of two years." 

Section 7625 of the General Cmle provides: 

"'When the board of education of any school distrie11> determines 
that for the proper accommodation of the schools of such district it 
is necessary to purchase a sHe or sites to erect a school house or 
houses, to complete a partially built school house, to enlarge, repair 
or furnish a Rchool house, or do any or all of such things, that the 
funds at its disposal or U1at can be raised under the provisions of 
sections seventy-six hundred and twenty-nine and seventy·§;ix hundred 
and thirty, an~ not sufficient to accomplish the purpose and that a bond 
issue is necessary, the board shall make an estimate of the probable 
amount of money required for such purpose or purposes and at a 
general election or a special election called for that purpose, submit 
to the electors of thf:' district the question of the issuing of bonds for the 
amount so estimated. Notices of the election required herein shall be 
given in the manner provided by law for school elections." 

I assume that the 1·evenues which can be created under other provisions 
of the General Code are not sufficient to provide a fund sufficient for the 
purpose of bnilding a central ~.chool, and that a bond issue, under section 7625, 
is necessary to provide saic! fund. 

The policy of the state has always been to educate the youth of the state 
and to 11rovine such means for same by way of school houses, teachers, etc., 
RS may be necessary to properly edueate such youth. 

Section 4726, supra, provides that if the issue of centralization shall carry 
the board shall "proceec! at on('e" to such centralization, and if necessary pu_r
chase a site and erect a suitable building thereon. The building referred to in 
said section must necessarily mean a building suitable to house teachers and 
rmpils of such centralized school. 

The electors of the township school district have given the board the 
power to centralize but have refused it the means. My opinion is that the 
mHe authority given to the hoard by Yote of the electors to centralize does 
not of itself work a discontinuance of subdistrict schools, but such discon
tinuance is effected only when centralization is complete. 

Under the circumstances set forth in your inquiry, the board has been 
denied the 111.eans of carrying out the centralization of its schools, and it being 
the policy of the state that opportunity for education be provided for the 
youth of the state. the centralization of the schools must be held in suspense 
until the hoard has been given the 1neans whereby to centralize such schools, 
and th::~t. until such means are provided, should keep up the snbdistriet schools 
for the ac('ommodati<m of pupils of such school district. 

To centralize the schools means to consolidate all the district schools in 
one central school and the board, haYing been refused the means of so doing, 
cannot "proceed" to centralize. VP.ry truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 
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221. 

CRD.TIXAL PROVISIONS FOR E:.\lPLOY:\IENT OF :\liNORS IX THEATRES
"OTHER ESTABLISH:\rEXTS"-LORD TENTERDEN'S RGLE-"WHERE 
INTOXICATING LIQrORS AR:J<~ SOLD." 

Section 12!\93, Geurral Cude. prolliViting employment of cllilrlren in fac
tories, 1,,,siness offices. hotels .. etc .. or "other establishments" cloes not inl'lude 
"theatres" for the rea so a that a familiar con.~truction of law requfres thnt· 
only those establishments of the same kincls as those enumerated are to be. 
intenclecl. 

Section 129G8, General C,orle. hon·~ver. ooverns 1cith respect to the employ
ment of rhilrlren unclcr fourteen years of age in theatres. 

The 1cords "whe1·ei1' into:ricating liq11ors are sold." apply to hotels, theatres. 
concert hallo, clruy stores and saloons, as p!'Oviderl by section 13003, General 
Code. 

CoLC)mcs, OHIO, April 14, 1911. 

Hox. H~-::;ny T. Ht'XT. Prosecuting Attorney. Cincinnati, Ohio. 
MY D~:AH Sm:-Replying to the Jetter of Erlwarrl N. Clopper, Ohio valley 

secretary of the 1'\ationul Child Lahor Committee, which you recently referred 
to me. I will say that as you are aware that I cannot give an official opinion to 
Mr. Clopper, I will treat the letter as having been sent directly by you. The 
letter states, first: 

"We are constantly being confronted here in Ohio by a point in 
the chilrl labor law which to my knowledge has not been decided by 
the courts, namely, whether the employment of children is restricted 
in theatres. The child labor law beginning with section 12993 of the 
General Code provides that no child under the age of fourteen years 
shall wMk in any 'mercantile or other establishment' among other 
places, theatres not being specifically mentioned. The question is 
whether a theatre can be included in the term 'other establishment.' 
If a theatre is ineluded in 'other establishment' then no boy under six
teen years nor girl under cightl'en years may work in a theatre after six 
o'eloclf in lhe evening, because the seetion prohibiting night work by 
such c-hildren applies to the establishment covered by the first section." 

Section 12993 of the General Code provides: 

"Whoe\ er, having charge or management of a factory, workshop, 
business office. telephone or telegraph office, restaurant, bakery, hotel, 
apartment hou~e. mercantile or other establishment, employs or per
mits a child under fourteen years of age to work in or in connection 
with sueh establis]1ment, or in thP. distribution or transmission of 
merchandise or mes~ages, shall be fined not less than twenty-five 
dollars nor more than fifty dollars." 

Section 12996 of the General Code provides: 

""\Vhoever, having charge or management of such establishment, 
as provi<lerl in section twelve thousanrl nine hundred and ninety-three, 
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employs or permits a boy undE>r the age of sixteen years, or a girl 
under eighteen years of age to work in or in connection with such 
establishment, or in the distribution or transmission of merchandise or 
messages, for more than forty-eight hours in one week, more than 
eight hours in one day, before the hour of seven o'clock in the morn
ing or after the hour of six o'clock in the evening, shall be fined not 
less than twenty·five dollars nor more than fifty dollars." 

The courts of our state, so far as the reported decisions disclose, have 
not been called upon to rlecide the exact question involved, but the law is well 
settled and I think the statutes can bear but one construction. "Theatres," 
not being specifically mentionerl in the statutes, .are not included. The term 
·'other establishments" can only mean "other like establishments," or establish
ments of a like kind. This word "other" is a co-relative term. It is a rule 
of interpretation, sometimes called "Lord Tenterden's Rule" that where a 
statute or other document enumerates several classes of persons or things, and 
immediately following and classed with such enumeration the clause embraces 
"other". persons or things, ~he word "other" will genera~ly be read as "other 
such like" so that persons or things therein comprised may be read as ejusdem 
generis with, and not of a quality superior to or different from, those specifically 
enumerated. The cases illustrating this' rule are collected in 21 American ?-nd 
English Encylopedia of Law, second edition, page 1011, unfler the word "other." 

Applying this rule, "theatres" cannot come under the classification of 
"other establishments." 

Section 12968 of the General Code provides: 

"Whoever tal{es, receives, hires, employs, nses, exhibits, sells, ap· 
prentkes, gives away, let out or otherwise disposes of a child, under 
the age of fourteen years for or in the vocation, occupation, service or 
purpose, of singing, playing on musical instruments, rope or wire walk
ing, dancing, begging or peddling or as a gymnast, contortionist, rider 
or acrobat, or for an obscene, indecent or immoral purpose, exhibition 
or practice, or for or in a business exhibition or vocation injurious to 
the health or dangerous to the life or limb of such child, or causes, 
procures or encourages such child to engage therein, or causes or 
permits :mch child to suffer, or inflicts upon it unjustifiable physical 
pain or mental suffering, or has such child in custody for any such 
purposes, shall be fined not more than two hundred dollars or im
prisoned not more than six months, or both." 

This appears to be the only criminal statute directly dealing with the 
employment of children unrler fourteen years of age in shows, theatres, etc. 

·section 12972 of the General Code provides·: 

"Whoever wilfully causes or permits the life or limb of a child 
·under the age of sixteen years to be endangered, its health to be injured 
or its morals to become depraved, from and while actually in his em
ploy, or wilfully permits such child' to be placed in such a position or 
engaged in employment whereby its life or limb is in danger, its health 
likely to be injured, or its morals likely to be impaired or depraved, shall 
be fined not less than ten dollars nor more than fifty dollars, or im· 
prisoned not less than thirty days nor more than ninety days." 
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enciPr this section, if 1 hP fac·ts justify it, Pmploymf'nt of <'Prtain chilrlren 
in theatres may be prevented. 

Your second inquiry is: 

'·Again, in another sec-tion the Jaw provides that no child under 
the age of <;;ixteen years shall work in any hotel, theatre, concert hall, 
drug stor~. saloon, or plar·e of amusement where intoxicating liquors 
are sold. The question here is whether a ehild of any age may be 
employed in a theatre if intoxicating liquors are not sold there. There 
are Yery few theatres in which intoxicating liquors are sold, con· 
sequently we are at a loss to know what action to take in the many 
casses involving child labor in theatres." 

Section 13003 of the General Code provides: 

"Whoever employes or permits a girl under the age of sixteen years 
to work at the rnanufact•1re of goods for immoral purposes, or in or 
about a distillery, brewery, or other establishment where malt or 
alcoholic liquor is manufactu·red, pacl<ed, wrapped or bottled, or in a 
hot!'!, thPatre, concert hall, drug store, saloon or place of amusement 
where intoxicating liquor is sold, or in assorting, manufacturing or 
pacldng toLacco, or as a pin boy in a bowling alley, shall be fined not 
ll'ss than twenty-five dollars nor more than fifty dollars." 

I understand that reeently the Stark county common pleas court held 
that the words "wherein intoxicating liquors are sold" applies as well to 
hotels, theatres, concert halls, drug stores and saloons as to places of amuse
ment mentioned in the statutes. I am constrained to follow this authority as 
it plainly appears, from a careful reading of the section, that the object of 
the law was to prennit minors from being employed not so much in certain 
places as in certain places where certain husiness was carried on calculated 
to result in an impairment or destruction of their morals. 

222. 

I trust this fully answers your questions. 
Very truly yours, 

TUfOTHY 8. HOGAN, 

Attorney General. 

DOARD OF EDUCATION-SCHOOL OF TOWNSHIP OVER ONE AND ONE
HALF MILES DISTANCE-LIABILITY OF TOWNSHIP BOARD FOR 
TUITION OF PUPIL AT A SCHOOL ONLY FORTY FEET NEARER IN 
OTHER TOWNSHIP. 

W/len a child of sc:lwol age lives more tlwn one and one-half miles from 
the nearest school house in his own tou:nship, he may attend the nearest school 
in another tou:nship, anrl IIJJUil notice to the boanl of education of his c;wn 
to1cnship, said bounl 19il/ be obliyed to pay his tuition to the board of the second 
totcnship, ancl the fact that the school attenclecl is but forty teet less clistant 
than the school in his own town81lip mill 1101'8 no bearing. 

CoLl')llll'S, Omo, April 14, 1911. 

Hox. W~1. Yrxcr-:xT C.nrrnr-:u .. Prosecuting A.ttorney, St. Clairsville, Ohio. 
~IY DEAR Sue-Your favor, enclosing- statP.ment of facts and map in rP!!ard 
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to the controversy betw"'en the township boards of education of Kirkwood and 
'Varren townships in your county, received. From an examination of the state~ 
ment of facts ann the map, I find that the following facts are agreed upon: 

1st. That one Thomas Hunt, the father of children of school age, resides 
at the dwelling in Kirkwood township, Belmont county, on his farm which 
extends to the township line only . 

. ?d. That the actual measured distance from the residence of the said 
Hunt, along the most direct public~ highway to the nearest school house in 
Kirkwood township, is 9,491 feet, or a distanre of more than one and one~half 
miles . 

.'kl. 'l'hat the actual measured distance from the residence of the said 
Hunt, along the most direct public highway to the nearest school house in 
Warren township, is 9,951 feet, or· a distance of more than one and one-hatf 
miles, but forty feet less than the distance to the nearest school house in Kirk
wood township. 

4th. That Hunt's children attend the Warren township school, and the 
board of education of Kirkwood township have refused to pay the board of 
education of Warren township the per capita tuition for the said Hunt'-s 
children. 

Section 7735 of the General Code reads as follows: 

"When chHdren live more than one and one-half miles from the school 
to which they are assigned in the district where they reside, they may 
attend a nearer school in the ~arne district, or if there be none 
nearer therein, then the nearest school in another school district, in 
all grades below the high f'chool. In such cases the board of education 
of the district in \<'hich they reside must pay tuition of such pupils 
without an agreement to that effect. Hut a board of education shall 
not collect tuition for such attendance until after notice thereof has 
been given to the board of education of the district where the pupils 
reside. Nothing herein shall require the consent of the board of educa
tion of the district where the pupils reside, to' such attendance." 

The law is specific that if the pupils live more than one and one~half miles 
from the school to which they are assigned in the district where they reside 
(in this instance the Kirkwood school No. 7) they may attend a nearer school 
in the same district, or if. the1~e be none nearer therein, then the nearest school 
in another school district (in this instance the Warren school No. 8) in all 
grades below the high school. The statute has made no exception because of 
the small margin of difference in distance between a school in the district where 
the pupils reside and the nearest school in another school district. I am, 
therefore, forced to the conclusion that the children of the said Hunt are 
entitled to attend the Warren township school No. 8. 

I assume that the board of education of Warren township has given notice 
to the board of education of Kirkwood township as provided in section 7735, 
supra. 

Section 7736 of the General Code proYides: 

"Such tuition shall be paid from either the tuition or the contingent 
funds and the amount per capita must be ascertained by dividing the 
total expenses of conducting the elementary schools of the district 
attended, exclusive of permanent improvements. and repairs, by the 
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total cnrollmf'nt in the eiE'mentary Rchools of the district, such amount 
to bP compute<l by thP mouth. An attenrlaiH'P any part of a month will 
!TPate a liahility for thP whole month." 

Under the provi>.ions of the said section, the board of education of Kirl{
woorl township Rhould pay to the boaHl of educ.ation of Warren township the 
rcr cwi•a tuition of the said Hunt's chilrlren. 

B 222. 

Very trnly yours, 
TDlOTHY S. HOGA~, 

Attorney General. 

DOKDR 01~ CLER:VlON'l' COUNTY FOR PURPOSE OF PURCHASING 
EXPERD1EN'l' FAR).l-LEGALITY. 

CnU.')Inl'S, Omo, April 15, 1911. 

Hox. D. W. :\It·nPnY. Proseruting Attorney. Batavia. Ohio. 
DE\n Sm:-1. beg to acknowledge rect>ipt of your communication of ::\larch 

20th, in which yon submit for our consideration the following inquiry: 

"At the general election held on Nov. 8th, 1910, the question of 
issuin!;" bonrls in the sum of $12,000 was submitted to the electors for 
the purpose of purchasing an experiment farm. The proposition was 
carried and in pursuance of section 1165-6. General Code of Ohio, the 
:vl:Eford National Bank of ::\lilford, Ohio, has purchased bonds in the 
Ram of $12,000 to be issued by the county for the purchase of said 
experiment farm. 

"The county commissioners of Clermont county, Ohio, before sign
in!!: these !JolHls, desire an opinion from the attorney general of the state 
as to the legalityl of said bonds, so kindly advise me, if under section 
1165-1 to 1165-13 the commissioners have the power to issue such bonds, 
granted that all steps under the law have been properly taken? 

"The question I desire to be answered is has the county the power 
to issue bonds under said act?" 

I am of the opinion that the bonds are legaL Section 1165-6 of the General 
Code provides as follows: 

"To anticipate the collection of the tax authorized by this act, and 
the use of the money to be raised thereby, the commissioners are 
herebv authorizE'd and required to issue the notes or bonds of their 
county, such notes or bonds to bear interest at a rate not to exceed 
six per rent. per annum, ancl not to run to exceed ten years, and not 
to be ~=;old for less than their par valuE', and the proceeds of the sale 
thereof shall be rleposited in the county treasury, to be applied by the 
commissioners lu the purchase anrl equipment of an experiment farm, 
containing eighty acres or more, aa hereinafter provided· for." 

It is my opinion that the county commissioners, under the authority 
granted by the above section, clearly had the power to issue the bonds therein 
provirled for. Yours very truly, 

TDIOTHY 8. HoGA:", 

.Attorney General. 
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H 222. 

POWER OF COUNTY C0:\1:\HSSlONERS TO FENCE PUBLIC BURIAL 
GROUNDS-STATUTE EXECUTED-POWERS OF TOWNSHIP TRUSTEES. 

As .,;cctiun 1475-1 directed the county commissioners within six months to 
{e11ce aiJandoneci burying grounds and as these six months have passecl, the 
sect ion has bee11 executed anrl u;as therefore omitted by the coclifying com
mission. 

S1(Ch power is now ron{erred on the township trustees by virtue of sections 
3451, 3452, 3453, G. 0. 

April 14, 1911. 

Hox. W.\J.Tc:n W. Ben WER. Proseeuting itttonzcy. Chillicothe, Ohio. 
DE\t: Scw--1 am in receipt of your favor of recent date in which you 

state: 

"The g-eneral assembly of the state of Ohio on March 4th, 190:? 
(95 0. L., 34), amended section 1475-1 of the Revised Statutes of Ohio 
so as to J)rovicie that: 

" 'The county rommission8rs of each county shall, within six 
months after the passage of thh; act, enclose with a substantial fence 
of stone, iron, or po~ts and hoards all ahandoned public burial grounds 
in the Sllvnal <::onnties, and from which the remains of th~ dead have 
not been removed.' 

"I do not find that_ this section bas ever been amended, but the 
codifying commil'sion ln section 3-175 of the General Code of Ohio 
seem to have omitted that portion of the Revised Statutes heretofore 
cited authorizing the commissioners to enclose said burial grounds. 

"The question is now up before the county commissioners of this 
county as fo whether or not they can at this time enclose certain 
aban'll.oned burial grounds or whether by reason of the fact that that 
portion of the statute has been omitted in the new code that they have 
no authority to do so and if the county commissioners have no authority 
at this time to enclose said grounds, would the township trustees have 

_the power to do so? 
"Will you kindly advise me as to what would be the ruling of your 

department in this matter'!" 

Sec::t.ion H75, General Code, provides: 

"Where the county commissioners of a county have enclosed with 
a substantial fence of stone, iron, or posts and boards, all abandoned 
pablic burial grounds in the county, from which the remains of the 
tlflarl have not been rPmovP.rt, the township trustees shall keep the 
fence in good repair; and shall remove the undergrowth and weeds 
from sueh cemetery at least once a year and pay the expense thereof 
from townsq(p funds." 

The above section purports to he a codification of section 1475-1 of the 
Revised Statutes which read as follows: 

"The county commissioners of each county shall, within six 
months after the passage of this act, enclose with a .substantial fence 
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of stonP. iron, or posts anrl boarns. all abanrloned pnblie hnrial grounds 
in the SP.'."Pral conutie~. anrl from whif"h thP remains of the dead have 
not been removed. The expemw of snPh enelosure shall he paid out 
of the general ftmd of such county. 

" ( Town~hip t rn·tu s !'hall ]{eep in repair.) After such enelosure 
shall have been made as herein provided, the towm;hip trustees shall 
l:eep the fpnce in good repair, and Fhall rPmove the undergrowth and 
weer.ls from any such ab:mdoned ePm<:tery, at least once a year and 
r~~- tbe expense theteof out of the township funds." 

As you state thf' cotlifying commi~<;ion in eodifying section 1475-1, Revised 
Statutes. omitted the fir~o;t prlragraph of said <;fc~ion, the reason being. I presume, 
that the six months within whiPh the co1mty commissioners were given the 
authority to enclose all abandoned pvblic burial grounds had long since passed, 
and the power of the county eommissioners thE'reunder had ceased to exist by 
limitation of time. 

I am. therefore, of the opinion that the connry commis~iuners •lo not have 
the powPr to enclo<;e abandoned public burial g-rounds. 

Section 3·151 of the Ceneral Code provides: 

"The title, right of pos'>Pssion anrl control of and in all Jmblic 
graveyards and burial grounds locflterl without the corporate limits 
of any city, or vill:tr;e, which have hPPn ~Pt apart am! dedir.1tect as 
public graveyards or hurial grounrl!". and grounds which have been 
used as such I.Jy the public, but not expre~sl~· dedicated, except such as 
are owned or under the care of a rC'ligiou!" or benevolent society, or 
n.n incorporated comp~ny or association. 0r under the control of the 
authorities of any city, or village, sh~ll severally· be vested in the 
trusteel; of the township where located." 

Section 3452 of r.he General Code proviclrs · 

"Su<'h trnstcPs shall provide for thf' protedion 'l.nrl Jlresen·ation of 
such grounds, and prohibit interment therein "hen new grounds have 
bePn prorure<l for to .vnship cPmeteries or hnrial f!l"OUnrls. \Vhere such 
old graveyard,; or cemeteries are In or near villagP ot· t0wn plats, and 
the pub!lc health is liable to he inj}trf'd by further interments therein, 
thf'y shall institute snits to reeovf'r JlO~Pf'!'flion llwreof, rPmove tres
pa~Eers the~efrom. ~'nrl may recover rl:~mac;es for injuries thereto or 
any part thereof, or to any fence, herlge inrlosing- them, any tomb or 
monument therein." 

Section 315:3 of the Genr·ral Code provitlrs: 

"The trustees shall inclosP such lmryinc; g-rounds with a substantial 
fence or hedge, anrl lu:ep thPm in repair, and levy a tl'IX for that pur
pose, not to exceed one-half of one mill iTt any one year, upon all the 
taxable property of the township." 

The abovf' secti'Jn 3451 Jllace<; the titlP., right .of posHPHsion, and control 

lS-Vol. II-A. G. 
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to and in all public burial grounds Jo~ated without the corpurate limits of any 
city or village in the trustees of the township where located. 

Section 3452, supra, 'lirects ~uch trustees to provide for the protection 
and preservation of such grounds. 

Section 3453, supra, flire<'ts the trustees to inc!ol'e f<l!Ch grounds with a 
substantial fence or hedge and keep them in good repair. 

It is my opinion that as the above sections do not except abandoned public 
burial grounds from its provisions but includr<:: all public burial grounds the 
township trustees have the power to inclose such grounds. 

I 222. 

Yours truly, 
TDWTHY S. HOGAX, 

Attorney General. 

TAXES AND TAXATION-DOMICILl~S OF SfSTFJRS OR LAY TEACHERS 
OF PAROCHIAL SCHOOLS EXEMPT FORM TAXATION. 

Houses use(/ exclusively as places of rlom:icile tor the sisters or lay teachers 
of zJarochial schools. are ""ba.il(lings connected wUh pnblie colleges anrl. 
academies"' or ""lands connected with public institttti.ons of learning," within 
the meaning of section 5349, G. G., and are therefore exempted from taxation. 

CoLL'":I!nus, OHIO, April 17, 1911. 

Hox. LEwis E. M.\LLow, Assistant Prosecuting Attorney, Ducas County, Toledo, 
Ohio. 

DEAR Sm:-1 confess to being very tardy in replying to your inquiry as 
contained in copy of Jetter to the auditor of state of date January 13, 1911. I 
wish to say, however, that the delay has been due to the great number of 
matters which this department has had presented to it for consideration. A 
copy of said letter is as follows: 

"The auditor of this county informs me that he has been instructed, 
through your department, to exempt from taxation the houses used as 
places of domicile for the sisters or lay teachers of the parochial 
schools. 

"It has been suggested that this matter was determined in the case 
of Watterson against Halliday in 77 Ohio State, at page 150. It appears 
in the opinion in that case that the honses used by the priests as 
places of residence were not exemr1t from taxation. and nowhere in the 
opinion of the court are we able to find where the houses used by the 
teachers are brought in question in the case at all. Some reference 
was made by the court to the opinion of the circuit court but we do 
not find the cnse reiJorted in any of the circuit court reports, and am 
not able to state, of course, as to what was the finding of the circuit 
court. The only other IJlace this case appears to be reported is in vol. 
2 Nisi Prius, page 693. It would appear from that case that among 
the pieces of property in question were houses used a8 places of domicile 
by teachers of the parochial schools and apparently, although not in 
so many worcl.s, the common pleas court held such property exempt. 
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"What disturbs us at the present time is why the distinction is 
maue between the houses occupied by the priests and the houses 
occupied by the teacher:;. Doth are place!< of residence, and in the 
instance of the houses oc~uvierl by the teacher<; they are in no way 
physically connected at least with the schools where the teachers are 
employed. 

"In one instance in this county a building, entirely separate and 
distinct from any of the paroc~al schools or academies owned by the 
Catholic church, is occupied as a· domicile by the teachers in the various 
Catholic schools. If you might refei_" us to some decision of the court 
that governs this matter, it will aid us very materially in determining 
what should be done in the way of assessing this class of property. 

"Section 2732, R. S. 0., provides that there should oe exempt from 
taxation all public academies and all buildings connected with the same, 
and this might have the effect of exempting houses which were occupied 
solely by persons who were teaching in such public academies, as for 
ins!:.o1.nce a convent, but it would hardly seem that a parochial school 
could be termed a public. academ)'. If, on the other hand, it is termed 
a public school house, then only such grounds attached thereto ana 
ne~essary for the proper occupancy, use and enjoyment of the same 
would be exewpt, and it is difficult to ascertain by what mode of reason· 
ing a house, located in some distant portion of the city and used as a· 
place of residence, would be exempt under this provision of the statutes. 
In other words, it occun:; to us that there is so much similarity be· 
tween houses occupied by the priests and those occupied by teachers 
that they would be supposeu to be governed by the same rule under 
the laws of exemption. 

"It appears in 77 Ohio State that the only question they raised, 
as indicated by the court on page 162, is the question of taxing what 
are denominated as priests' houses and the entire argument centered 
upon this question. Then, too, it would seem that even though 
parochial schools could be deuorninatPd as buildings belonging to institu· 
tions of purely public charity, as was indicated in the case of Gerke 
vs. Purcell, 25 Ohio State, 11age 229, yet under the 6th subdivision of 
sedion 2732 this exemption would be confined to the buildings con
stituting the school, together with the land actually occupied. 

"In regard to these matters, it is proper to say that the house in 
question, anrl possibly one or two otherf' of a similar nature, occupied 
as places of residence by teachers in schools anrl academies, have alway~ 
been taxed heretufore in this county and are on the tax duplicate today 

·as any other property, and this letter is written for the purpose of 
getting further information as to what the decisions are which your 
department had in mind when it issued the instructions to which I 
have caller! your attE>ntion. l am sending a copy of this letter to the 
attorney general, asldng his 011inion in regard to the matters embraced 
in this letter. . 

"As a further suggestion, suppose that in the vicinity of each 
parochial school there was a residence building. purchased by the 
Catholic charch, where the superintendent and the teachers of each 
parochial school made their horne. This might mean a dozen of other 
lmilrlings throughout the city. If your proposition to the auditor is 
correct they would of course be. exempt from taxation, while the build· 
ing possibly standing right alongside of this building and occupied by 
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the priests would not be exempt. This suggestion is only made with 
a hope that it will indicate a little more clearly what appears to us to 
be a similarity between priests' houses and houses occupied by 
teachers." 

The inquiry which yon submit is as follows: Are the houses which are 
used as places of domicile for sisters or lay teachers of parochial schools 
exempt from taxation.' 

Section 5349 of the General Code (2732, Revised Statutes) provides as 
follows: 

"Public school houses and houses used exclusively for public 
worship, the bool;:s and furniture therein and the ground attached to 
such buildings necessary for the proper o~r.upancy, use and enjoyment 
thereof and not leased or otherwise usE>d with a view to profit, public 
colleges and academies, and all buildings connected therewith, and all 
lands connected with public institutions of learning, not used with a 
view to profit, shall he exempt from. taxation." 

In the case of Watterson vs. Halliday, 77 0. S., page 150, a petition was 
filed by the plaintiff in error therein against the auditor and treasurer of 
Franklin county praying for an order to E>Ujoin the collection of taxes and 
assessments levied and assessed on various parcels of real estate situate in the 
said county. In the sairl petition the plaintiff in error alleged that legal title 
to said real estate was being held hy him a.H bishop in and for the diocese of 
Columbus which included Franklin county and other counties. Said property 
as described in the petition included places of public worship, public parochial 
schools, academies, asylums and parishes. The petition definitely describes 
each piece of property and the uses to whi~h the same were devoted and 
claimed that each of the said parcels is exempt from taxation and assessment 
for street and other public improvements. 

The court seemed to have held substantially that the taxing of all the 
properly mentioned in the said petition, E>xcept the residences or parishes of the 
priests, should be enjoined. While thflre is no mention in the report of the 
case of residences or places of domicile of thP. sisters or teachers in the parochial 
schools, it is a fact that some of the property described in the petition was 
such residence and places of ahode of some of the instructors or teachers in 
such parochial schools as extracts from the J>aid petition hereinafter set forth 
disclosPs. and the holding of the court in thP said case was substantially to 
the effect that such residence or places of abo(le are exempt from taxation. 

The following are E>xtracts from the petition filed in the trial court by 
the plaintiff in error; the following aprwars as description of the third parcel 
in the said petition: 

"That building erected many years ago on the said premi!;les has 
ever since its erection beeu used and is now used and occupied as a 
public academy in part of which the reHgious servicE's of said church 
are held and in another part of which are dormitories for the use of 
the pastor and teachers of said academy." 

Then again, appelaring as part of the fourth parcel in the said petition 
is the following: 

"That a school for the use of the public was long since erected on 
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the said premises in whic'h dormitories and rooms were arranged for 
the accommodation of teachers of the ;;aid school during the term of 
the said school to which school or sehools the children of parents of all 
denominations \\ere and are freely a1lmittell on f'!]Hal tPrms as aforesaid 
and taught many branches of useful knowledge." 

Then again, appearing as part of description of the tenth parcel in the 
said petition, as mentioned above, is the following: 

"That a church building !mown as Church of the Holy Cross is and 
has been many years situated thereon; also building for offices and 
rooms of the clergy of the said church and part for dormitories for 
the use of said clergy and public parochial school building for the 
use of the said church and school building and rooms as offices for 
the said clergy and teachers of the said Rchool." 

The syllabus of Lhe: case of WatLersun vs. Halliday, 77 0. S., 150, reads all 
follows: 

"Parish houses, otherwise known as the residences of the priests 
and bishops of the Roman Catholic church, are not exempt from taxa
tion a11d legal assessment:>, by virtue of section 2 of article 12 of the 
constitution of Ohio, nor by provisions of section 2732, Revised Statutes, 
although such places of residence are used by the priests and bishop 
for the discharge of many duties of a religious and charitable nature, 
which are imposed by the vows of their ordination and rules of the 
church." 

The said court holding, as you will observe. that all of the property described 
in the petition was exempt from taxation except the residences of the priests 
and the bishop. 

The case of Kenyon College vs. Schnebly, 12 Circuit Court, N. S., page 1, 
and whicll is a1lirmed without report in 8l 0. S., 514, seems very pertinent in 
determining the inquiry of your letter to the auditor of state. The syllabus in 
that case reads as follows: 

"'1. The exemption from taxation of property belonging to colleges 
and academies, provided by section 2732, Revised Statutes, extends to 
all buildings and lands that are with reasonable certainty used in 
furthering or carrying out the necessary objects and purposes of the 
institution. 

"2. Residences occupied Ly the president, and professors and 
janitors are exFmpt, as alro is vaeant Janel from which no revenue is 
derived, but land used for a~ricultural p11rvoses or pasturage is not 
exempt." 

I am, therefore, of the opm10n that the department of auditor of state 
is right in instructing the auditors in the respective counties in the state to 
exempt from taxation the houses used as places of domicile for the lay teachers 
of the parochial schools for the reason that same come within the exceptionf> 
in the said section 5349, General Code ( 2732, Revised Statutes), as being 
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necessary for the proper use and enjoyment of such schools and as said section 
is construed in the. two cases cited herein, to wit: Watterson vs. Halliday, et 
a!., i7 0. S., 150, and Kenyon College vs. Schnebly, 12 C. C., N. S. 1. 

Trusting that I have fully answered your inquii:y, I remain, 
Very truly yours, 

L 222. 

TDIOTHY S. HoGAN, 

Attorney General. 

COUNTY CO:\E\liSSIONERS-POWER TO RELEASE OR CO:\'IPRO::.VIISE FINE 
DUE FRm'I PRISONER TO THE COUNTY. 

Under authority of section 2416, to compromise or release claims due 'to 
or for the use of the county, the r:omm issioners of a county. wherein a prisoner 
was convicted mHl senlencerl to a tcorlchouse in another county, wherein he 
'/Vas 1L'Orking out his fine b11 virtue of contract between the counties, may release 
such fine if the same 1cas destiner/, to have grPie into their county treasury. 

If however, harl the fine been paid, it 7VOU1d not have inured to the benefit 
of the county, tl•e comm issianers ot that co1tnty coulcl not release the same. 

Counmcs, Onro, April 18, 1911. 

Hox. B. F. E:'los, Prosecuting Attorney, Ca1;1 bridge, Ohio. 
Dr:AR Sm:-I am in receipt of your favor of recent date in which you state: 

"Section 2416 of the General Code provic'les as follows: 
" 'The board may r:ompound or relca,;e, in whole or in part, a debt, 

judgment, fine or amercement due the county, and for the use thereof, 
except where it, or either of its members, is personally interested. 
In such case the board shall enter upon its journal a statement of the 
farts in the case, and the reasons for such release or composition.' 

"Guernsey county has no worl\house of it>; own, but has a contract 
with another county which has a worl\hOuRe, for the confinement of 
prisoners. Now w'here a person is convicted of a misdemeanor in 
Guernsey county and if' Sentenced hy the court to such workhouse in 
default of payment of the fine and costs, thPre to remain until such 
fine and costs :U'P. 11<1irl, I would likE' to have your opinion as to 
whether or not after Ruch person is C'OnfinPd in such workhouse the 
commissioners of the county from which said person in convicted and 
sentenced can compound or release such fine and costs or any part 
thereof before such fine anrt costs are worked out by the prisoner 
according to law, and thereby have such prisoner released from such 
workhouse?" 

Sed ion 12il78 of the General Code providP.s: 

"Unless otherwise required by law, an officer who collects a fine, 
shall pay it into the treasury of the county in which such fine was 
assessed, to the credit of the count? general fund within twenty days 
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after the rerE'ipt thereof, tai{P thf' treasnrpr's duplicate rPeeipt therefor 
and forthwith deposit one of them with the county auditor." , 

The sole question to be considered in your inquiry is whether or not the 
fine and costs of the person sE-nt to thf> workhouse is within the provisions of 
section 2n 6 of the General Code set out in your letter. This is a question 
that must bf' answered in each individual case. 

If the fine, had the same been paid at the time the sentence' of the court 
was imposed, would have been turned into the county treasury to the credit 
of the county gent'!ral fund unrler ~eetion 12~7S of the General Code, it is my 
opinion that not having been so paid, it would bP considered as "due the county 
and for the use thereof." 

The fact that the judgment of fine and costs was in the name of the state 
of Ohio woulrl not alter the fact that surh fine and costs, when collected, would 
inurP. to the benefit of the county, nor would the fact that the person convicted 
had been sent to a workhouse in another county deprive the county com· 
mif\sioners of the county where such person wa,; convicted of any rights which 
said commissioners have under said section 2Hfi of the General Code. 

I would, therefore, say that the county commissioners may compound or 
rel~ase any finP and costs which, had the same been paid, would have gone 
into the county treasury to the credit of the county general fund. 

I am confirmed in my opinion by the language used by Burrows, .J., in 
the case of In Re Carrie :\lcAdams, 21 0. C. C. Rep. 450, at page 452, wherein 
he states: 

"By secticn S55 (codified under section 2416, General Code) the 
board of county commissioners are given plenary power 'to compound 
for or release in whole or in part the rlebt, judgment, fine or amerce
ment due the county, and for the use thenoof * " "' and they shall 
enter upon their journal a statement of the facts in the case and the 
reasons that governed them in maldng such release or composition.' 
That the fine and costs for which judgm<'nt was rendered in this case 
were 'due the county' is settled by sect:on G802 (codified under section 
12378," General Code), while the judgment in form was in favor of the 
state, the law provides that when the money is collected it shall be 
paid into the treasury of the county 'to thP. credit of the county general 
fund.'" 

In ca.'le, however, where the fine, if paid, would not inure to the benefit 
of the county, I am of the opinion that the county commissioners would not 
have the power to compound or release the same. 

YourR very truly, 
TDWTHY S. HOGAN, 

Attorney General. 
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A 223. 

COUNTY CQ:\1MISSIONERS' EXPEXSES OF BURIAL OF INDIGENT 
SOLDIERS OUTSIDE OF STATE-SOLDIERS' RELIEF C0:\1'\HTTEE. 

The county commissioners under section 2!\50, G. G., are authorizecl to 
arrange and pay ior burial of 'itlcligent soldiers only in cemeteries within this 
state. 

COLL'":IfnUS, OHIO, April 19, 1911. 

Hox. Jonx A. CLl'\'E, Prosecuting Atton1ey. Cleveland, Ohio. 
DEAH Sm:-1 beg to aclmowledge receipt of your letter of March 31st, sub

mitting to me for my opinion the question as to whether the body of an indigent 
soldier may lawfully be buried at the expense of the county in a cemetery or 
burial ground outside of the state: 

Section 2950, General Code, provides that: 

"The county commissioners * * * shall appoint two suitable 
persons in each township and ward in the county * * * who shall 
contract * * * with the undertaker selected by the friends of the 
deceased, and cause to be interred in a decent and respectable manner, 
the body of any honorably discharged soldier * * * who dies, not 
having means to defray the ueeess.:J.ry funeral expenses. Such burial 
may be made in any cemetery or burial ground within the state. other 
than those used exclusively for the burial of paupers and criminals." 

Section 2951 and succeeding sections provide the procedure to be followed 
by the committee and contain the following provisions relating to the place 
of hurial: 

"They shall * * '' make a report " * "' to the county com
missioners * "' * setting forth * * * the '' * * where 
buried. * * * (Sec. 2952.) 

"The undertaker * ··· * shall use blanks to read as follows: 
* * * hereby agree to furnish the following items for the burial 

of. . . . . . . . . . . . "' '' viz, * * " to pay for digging the grave in 
the place designated by the friend!> of the deceased or otherwise pro
vided." (Section 2954.) 

Upon examination of all the related sections ,I find nowhere any provision 
inconsistent with that of section 2950. that the burial may be made in any 
cemetery or burial ground within the state. This provision is a grant of power 
to subordinate officers and is to be strictly construed. 

I am, therefore, of the opinion that a soldiers' relief committee may not 
· enter into a contract with.an unclertal,er providing for the burial of an indigent 

soldier in a burial ground outside of the state of Ohio. 
Yours very truly, 

TnroTHY S. HOGAX, 

Attorney General. 
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224. 

D"UTY OF CO"UXTY CO:mnSSlOXERS TO :\IAIXT.\IX HIGHWAYS DIPROVED 
BY STATE AID-STA~DAHD OF :\L\IXTENANCE FIXED BY STATE 
HIGHWAY CO:\DIISSIONER. 

The duty of the co11nty commissioners, under section 1225, General Code, 
to "maintain" nighll'ay impro1:ed by state aid, is qualified by the remainder 
of tlle section 1CI1ich Jirr,cides thrzt the state high1cay commissioner shall pre
scribe tlze stamlrzrrl of the condition ;chicll shall be maintained. The obligation.s 
of the commissioners are limite!l to a co;,zpliance with that standard. 

COJ~{')TBes; Onw, April 19, 1911. 

Hox. Ho)IEJ: HARPEH, Prosecuting Attorney. Painesville, Ohio. 
DEAR Sm :-I beg to acknowledge recPipt of yovr letter of :\larch 28th, re

questing my opinion as to the meaning of the word '·maintain'' as used in 
section 1225. General Code, relating to the duties of county commissioners in 
regard to roads improved by state aiel. Said section provides in part that: 

* * such higl)way shall be kept in repair and maintained 
by the county commissioners at the expenses of such county in con
formity with such reasonable general standard of condition as the state 
highway commis:;;ioner prescribed." 

You inquire particularly as to whether the use of the word "maintain" 
in the section under consideration makes it the duty of the commissioners to 
keep such road free from snow and obstructions and in all respects in perfect 
condition for public travel. 

The word "maintain'' in its primary significance means: 

"To hold in an existing state or condition; keep in existence or 
continuance; "' * " keep up. " ·' "" Standard dictionary. 

This definition is adopted and followed by courts generally. See 'Vorcls 
anrl Phrases .Judicially Construed. It is to be noted that this meaning is not 
greatly different from that of the phrase "kePp in repair." It will be apparent 
from the cases quoted from in the work last refP.rred to that courts have had no 
difficulty construing sections containing both of these terms even where they 
are obliged to hold them synonymous. 

In the section mtller consideration it is made the duty of the commissioners 
to keep the highways in repair. In so doing they might adopt varying standards. 
Being reqnirr.cl, however, to "maintain" the highways, it is thereby made their 
duty, in provifling for r0pairs, to measure the necessity or sufficiency of repairs 
in a given instance by the condition of the ro.1d, as they receive it from the 
state highway commissionPr. Therefore, if the section contained no other 
directions it would hr: the dt.ty of the county commissioners to provide for 
such repairs from time to time as might be necessary to keep all state high
ways in precisely the same condition as they were received from the state. 
The remainder of the section. however, mitigates the strictness of this rule; 
for it proviiles that thfl state highway commissioner may prescribe the 
stanilard of condition which shall be "maintained" by the commissioners. 
WhPther or not the authority of the state highway commissioner in the premises 
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is sufficiently broad to emvower him to order the commissioner to keep state 
aid highways free from snow and such other obstructions it is not necessary 
to decide, as I do not understand that the state highway commissioner has 
made any such order. In my opinion the state highway commissioner is given 
authority to prescribe the condition which shall be maintained, and the duty 
of the county commissioners existing by virtue of. the pre~ence of the word 
"maintain" is to keep the road in the comlition prescribed by the state highway 
commissioner and that alone. 

"225. 

Yours very truly, 
Tr::IIOTHY S. HOGAN, 

Attorney General. 

NEWSPAPERS-ALLOWANCE BY COUNTY COMMISSIONERS OF LESS 
THAN LEGAL PUBLICATION FgE-EFFECT OF FAILURE TO APPEAL. 

·when newsJwpers have been allmce£l $1.00 1Jer square by the county com· 
misisoncrs for publishing commissioners· and turnpike directors' annual reports, 
anrl have not appealer! within fifteen days thPrcnfter, to the common plea$ court. 
as provide a in section 2461, General Code, they are not entitled to an extra· 
50 cents per sqnare et'en thongh the attorneH general rulecl later that $1.50. 
per square was a proper compensation. 

April 20, 1911. 

Hox. SHoLTO M. Dm.:GLAf'S, Prosecuting Attorney, Waverly, Ohio. 
DEAR Sm:-I am in receipt of your favor of recent date in which you state 

the following: 

"During the years 1903 to 1908, inclusive, the newspapers in this 
county which published the commissioners' and turnpil\e directors' 
annual report filed their vouchers with the auditor for compensation 
therefor at the rate of $1.50 per square. 

"The commissioners allowed their bills for the work done, but at 
the rate of $1.00 per square, and the publishers drew thie amount from 
the treasury, and made no appeal from the decision ~f the commis· 
sioners. (See sec. 2461, Gen. Code, R. S., 896.) 

"Subsequently (sometime during 1909) the bureau of inspection 
and the attorney general sent out instructions to the effect that printers 
were entitled to $1.50 per square for publishing such matter and there
upon (Nov. 1, 1909) the publishers presented a bill for the difference 
between the amount claimed by them (based on the $1.50 rate) and the 
amou!lt formerly allowed by the commissioners (based on the $1.00 
rate), which amount to 50 cents per square on the matter printed. 

"This bill was rejected by the commissioners once hut has been 
or soon will be presented to them again. 

"No'\\', can the printers at this time recover additional compensa
tion at the rate of 50 cents per square for matter printed during the 
years '03 to '08 inclusive, the commissioners having allowed and the 
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printers having accept~:>ll, without appeal, eomp~:>nsation at the rate of 
$1.00 per square?" 

Section 896, Revised Statutes, in force at the time mPntioned in your letter 
provided as follows: 

''If a person is aggrieved by the dedsion of the county commis
sioners in any case, such person may, within fifteen days thereafter, 
appeal to the next court of common pleas, notifying the commissioners 
of such appeal at least ten days before the time of trial, which notice 
shall be in writing, and delivered pe1 sonally to the commissioners, or 
left with the auditor of the county, and the court shall, at their next 
session hear and determine the same, which decision shall be final." 

This section of the Revised Statutes was re-enacted as section 2461 of the 
General Code. 

The newspapers in your county having presented their account to the 
county commissioners calling for compensation at the rate of $1.50 per square, 
and said county commissioner;; having only allowed $1.00 per square it was 
their duty under said section rtbove set forth, if they felt themselves aggrieved 
by the decision of the county eommissioners to appeal within fifteen days 
thereafter to the common pleas court. 

Having failed so to do, it is my opinion, that they are now remediless 
and that the county commissioners are not authorized to allow them the 
difference between what they received ancl what the court in the case of Knoor 
vs. Darl(e County, 4 N. P. n. s. 35, has since tleeided was the legal amount that 
should have been allowed. 

227. 

Very truly yours, 
TDlOTIIY S. HOGAX, 

Attorney General. 

COUNTY AUDITOR-FEE FUNDS-DEPOSIT OF FEES, COSTS, ETC., AN 
EMBEZZLEMENT-PAYMENT AT END OF QUARTER-RECORDS OF 
COUNTY INFIRMARY DIRECTORS KEPT AT INFJR1.1ARY. 

By provision of section 12873, General Corle, a public officer is guilty of a 
felony who deposits public funds other than as authorizea by law and- as 
section 12875 expressly excepts treasurers from this provision, the inference 
follows that officers not expressly excepted are to be governed by the statute 
aforesaid. Therefore, though section 298:{, General Code, stipulates that a 
county auditor shall JJay all tees, costs. etc .. collected by him, into the county 
treasury "at the end of the quarter," there is no prohibition against paying in 
such collecti!ins at prior times, and a. deposit of such funds 1coulcl amount to 
tlle embezzlement aforesaid . 

.As county infirmary rlirer·tors are legally obliged to hold their meeting 
at the in{irmar!f. tlte sa;ne is tlle proper plar:e for the keeping of their records. 

CoLnnws, OHIO, April 21, 1911. 

Hox. "'-'· J. Scuwt;xn;:, Prosecuting .Attorney, Bucyrus. Ohio. 
DE.\R Sm:-Your letter of receni date reeeived. You inquire, can a county 
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official, upon collecting the fees of his office under section 2977, General Code, 
deposit the same in a bank to be there l'ept on deposit until the end of the 
quarter, to be then paid into the county treasury as provided for in section 
2983. 

Section 2977 of the General Code provides as follows: 

"All the fees, costs, percentages, penalties, allowances and other 
perquisites collected or received by Ia v.· as compensation for services 
by a county auditor, county treasurer, probate judge, sheriff, clerk of 
courts, or recorder, shall be so received and collected for the sole use 
of the treasury of the coLmty in whkh they are elected and shall be 
held as public moneys belonging to such county and accounted for and 
paid over as hereinafter provided." 

Section 2983 of the General Code provides that: 

"At the end of each quarter, each such officer shall pay into the 
county treasury on the warrant of the county auditor, all fees, costs, 
penalties, percentages, allowances and perquisites of whatever kind 
collected by his office during such qnarter, for his official services, 
which nwney shall be kept in separate funds by the county treasurer, 
and credited to the office from which they were received." 

Section 12873 of the General Code is as follows: 

"Whoever, being charged with the collection, receipt, safekeeping, 
transfer or disbursement of public money or a bequest, or part thereof, 
belonging to the state, or to a county, township, municipal corporation, 
board of education, cemetery association or company, converts to his 
own use, or to the use of any other person, body corporate, association 
or party, or uses by way of investment in any kind of security, stock, 
loan, property, land or merchandise, or in any other manner or form, 
or loans with or without interest to a company, corporation, associa
tion or individual, or, except as provided by law, deposits with a com
pany, corporation or individual, public money or other funds, property, 
bonds, securities, assets or effects recaived, controlled or held by him 
for safekeeping or in trust for a specific purpose, transfer or disburse
ment, or in any other way or manner, or for any other purpose, shall 
be guilty of embezzlement of the money or other pro)Jerty thus con
verted, used, invested, loaned, deposited or paid out, and shall be im
prisoned in the penitentiary for not less than one year nor more than 
twenty-one years and fined double the amount of money or other prop
erty embezzled." 

You state in your letter that it is the common custom in your county for 
county officials to deposit their collections in the banks of their community, 
and at the end of the quarter withdraw the same from the bank and deposit 
them in the county treasury; that there has been no shortage or defalcation 
on the part of the officials and at the end of each quarter the fees so collected 
have been promptly paid over. You also state that you see no personal objection 
to this custom and believe it to be the safe one to pursue, but the objection 
thereto is that by the terms of section 12873 of the General Code it becomes 
unlawful for such county officers to deposit with any comp:a.ny, corporation 
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or inrlivirlual any portion of the publiC' money received. controlled or helrl. by 
them for safekeeping or in tru~t for a specific purpose. transfer or disburse
ment or in any other way or manne;· or for any other purpos:e, etc. 

Section 12873 of the General Code WllS formerly sertion 6841 of the Revised 
Statutes. The supreme rourt in the case of State ex rei. vs. Ellet et al.. 47 0. 
S., at page 99, said in reference io section 6841, Revised Statutes: 

"The criminal code, Rev. Stat,;., sec. r,g.n. maJ.ws it a felony for 
any person charged with the colleetion, reeeipt. safekeeping, transfer, 
or rlisbursemPnt of the public money or any part thereof, belonging to 
the state, or to any county. town~hip, municipal corporation, or board 
of education in this state, to loan, with or without interest, to any 
comp?..ny, f·orporation or individual, or to deposit with any company, 
corporation, or individual, any portion of the public money, or any 
other funds, property, bonds, securities, a!'set!5, or effects of any kind, 
received, controlled, or held by him for safekeeping, transfer, or dis· 
bUrSPment, or in any Other way Or manner, Or for any other purpOSe. 
And the offender may be imprisonerl in tbe penitentiary for a term 
of years, and heavily fined. 

'·Any county treasurer who should deposit the public moneys in 
any bank, with or without interest, and whether so directed by the 
county commissioners or not, would be guilty of a violation of this 
section, and subject to the punishment it prescribes. And if the county 
commissioners should advise aud direct such deposit to be made, they 
would be equally guilty." 

Section 12875 of the General Code provifleR as follows: 

"The provisions of section twelve thousand eight hundred and 
seventy·three l"hall not make it unlawful for the treasurer of a town· 
ship. municipal corporation, board of education or cemetery association 
to deposit public money with a person, firm, company or corporation 
organized and doin~ a banking business under the laws of this state 
or of the United Slates, but the deposit of such funds in such bank 
shall not release such trea~urer from liability for loss which may 
occur thereby." 

This latter se<"tion was a part of sec-tion GS41, Revised Statutes, and were 
it not for the e'<<'C]Jtions provided in this part of the original section just quoted, 
it woulfl haYe been nulawful for the treasnr<'r of any township, municipal 
I'Orporation, board of erlueation or cemetery association to deposit money in 
banlis. The> exeeption provided in section 12S75 supports the conclusion that 
it woulrl be unlawful to flepo.\il publk funds in banlis, or there would be no 
reason for the exPeption set forth in sePtion 12R75, General Code. 

At the time of the passa~e of section flS l 1. Revised Statutes, the county 
oftkers were on a fee basis. In 1907 they ''Orne unrler the county salary act, 
and all fees they now collect become public funds and they come under the 
provisions of section 12873. 'Vhile section 298:! of the General Code permits 
the varions coHnty offipers to Pollect and hold all fees, costs, etc., collected by 
their offices during snell quarter, and to pay the same into the county treasury 
on the warrant of the county auditor at the end of each quarter, yet there is 
nothinl:\' t_o prPvent each officer nf'w t>aying into the f'ounty treasury the fees, 
cte., collef'ted dail)·. 

I, thPrefore, hold that it is unlawful for county officials to deposit fees 
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collecterl during the quarter in a bank to he l'ept there on deposit until the 
end of the qu;;trter and to be then paid into thfl county treasury as provided 
in section 2983. 

You also inquire whether or not the re<'ords of the board of county infirm
ary directors should be IWJlt at the c·ourt house or whether they can be lawfully 
l'ept at tbe infirmary? 

Se..:tion 2521 of the General Code provides for the organization of the board 
of infirmary directors by appointing one memhcr president and another clerk, 
and that the clerk Rhall keep a record of their proceedings. 

Section 2522 of the General Code provides, among other things, that: 

"* * * It shall meet not oftener than once each month at the 
infirmary, but the president may call a special meeting thereof at any 
time he deems necessary. The" directors shall keep a book in which 
the clerk shall record the proceedings of their meetings and of their 
transactions, which book shall at all times be open to public inspection." 

The meeting place of the board of infirmary directors, in counties where 
they have an infirmary, is fixed by the General Code at the infirmary, and they 
are required to meet at least once a month at the infirmary, but they may have 
special meetings called from time to time. The special rheetings can, no doubt, 
be held at the intlrmary or at any other place in the county that the infirmary 
directo;s may designate. Since the Code fixes the meeting place of the board 
at the infirmary, it is my opinion that the record of the proceedings of the 
board should be kept at the county infirmary; and in counties where they have 
no infirmary the record of the board should he kept at the regular meeting 
place of the hoard, which would, presumably, he at the court house. 

I, therefore. hold that the records of the infirmary directors can be legally 
kept at the infirmary, and th:h is the proper place for them. 

D 228. 

Yours very truly, 
TDIOTHY S. HOGAN, 

Attorney General. 

SHERIFF'S EXPENSES FOR PURSUIT OF FIRST DEGREE MURDERER IN 
DISTANT STATE-ALLOWANCE BY COUNTY C0:\1:\IISSIONERS
EXPENSE OF PROSECUTING ATTORNEY. 

Under section 3015, General Corle. prnvirlino tor expenses for pursuit of a 
fugitive felon or unt.Ler sertion 3004, GenPrn.l ('ode, providing (o1· expenses of 
the prosecuting attorne:11 incurred in official duty or in furtherance of justice, 
the commissioners rnay allow the exz1enses ir>rii!"Ted by a she1·if{ and- a secret 
service companion, in an unsuccessful JJursuit in a distant state of a pers011! 
indicted for first degree murder. 

CoLtDIRUfi, OnJO, April 22, 1911. 

Hox. LE\\'JS P. :\IETzm,:H, Prosecutinu Attorney. Salem. Ohio. 
DEAn Sm:-In your letter of April 14th, rP-ceipt whereof is acknowledged, 

you state that you requested the sheriff of your county to go to a place in a 
distant state where a person indict~d for first degree murder was supposed to 
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be, for the purpose of apprehending him, and to tall:e with him an employe 
of a detective agency who was ab1e to itlentify the tlefendant; that the sheriff 
did so; that they did not succeed in l!apturing the fugitive; that upon his return 
the sheriff presented his bill to the county commissicmcrs for expenses incurreu 
by him, including the expenses of his companion; th:lt no compensation was 
asked for either; and that the county commissioners allowed the bill as pre
sented by the sheriff. 

You request my opinion as to the authority of the commissioners to allow 
this claim. Section 3015 of the General c:!ode provides that: 

"The county commissigners may allow and pay the necessary 
expen!'e incurred by an officer in the pursuit of a person charged with 
felony, who has fled the country." 

Section 3004 provides that: 

"* * "" each prosecuting attorney shall be allowed his reasonable 
and necessary expenses * * * in furtherance of justice, which 
expense account shall be itemi;:ed and dnly verified, and if found correct, 
shall be allowed by the county commissioners and paid monthly from 
the general fund of the county." 

Inasmuch as you s.tat€1 in your letter that the action of the sheriff was at 
your direction, and that of the commissioners upon your recommendation, I 
have chosen to quote section 3004. Section 3015 clearly authorizes the com
miss!oners to take sueh action as that rlescribed by you, but if it is desired 
llY them to place the responsibility for such action directly upon the pros
ecuting attorney I presume they might allow and pay a bill such as this, incurred 
at the direction of the proseeuting attorney as expenses of the prosecuting 
attorney, although it would! have to appear, at least teclmically, that the 
prosecuting attorney himself had incurred the expense. 

In either event I know of no reason why the action of the commissioners 
should he regarrled as mega!. So far as they were concerned they would be 
absolved from the criticism that they had abus<>fl their discretion, by the express 
recommendation of the prosecuting attorney. their legal advisor. So far as the 
prosecuting attorney is concerned, he is .madl' the judge of the necessities 
of the case. 

Very truly yours, 
TnroTHY S. HoGAX, 

Attorney General. 
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E 228. 

ROADS CONSTRUCTED BY GOOD ROADS Co:\1:.\IISSION-REPATR BY ROAD 
CO~IMISSIONERS. 

Roads constructed liy the goocl roads commission under section 7095, Gen
eral Gocle, shall be kept in repair by tl1e roacl commissioners, 1mder section 
7129, General Code. 

April 22, 1911. 

Hox. GEOJlUE D. KLEIX. Prosecuting Attorney, Coshocton, Ohio. 
DEAn Su::·-Under recent date you submitted to me the following inquiry: 

"The following question has been put to me for an op1n10n, and I 
am unable to find· anything in the statute that gives me any light. The 
question is as follows: 'Who must kE'ep 'in repair roads built by the 
good roads commission?' For example we ·have in our county four 
townF;hips, thi:tt have organized unrter a good road commission act. 

"Now, the road superintendents wish to know whether it is their 
duty to keep in repair roads that are built by this commission." 

Section 7095 of the General Code provides: 

"Not less than two nor more than four adjacent townships in any 
county, occupying contiguous and compact territory, may organize into 
road districts. Such road districts shall be governed and controlled 
for the purpose of constructing pikes and improving roads, as herein
after provided, by a road commission composed of one member from 
each township." 

Under the same chapt~r will be found section 7129 which provides as follows: 

"All improved roads in such distri<'t shall be kept in repair by the 
road commissioners in like .manner as is provided by the general 
statutes for repair of roads. To enable the road commissioners to 
l{eep thE'm in repair, there shall be annually levied by the county com
missioners, upon each dollar's valuation of all taxable property in the 
road district, an amount not ex<:eC'rling one mill, as is deemed necessary 
by the road commissioners." 

I believe the above sections of the General Code will fully answer your 
question. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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229. 

CO:\IPEXSATIOX OF CITY SOI.!ClTOilS BY COl"XTY CO:\DIISSIOXERS 
FO:::t SEflYICES IX :\IAYOR'S COl'RT IX STATE CASES, XOT AL· 
LOWED-COXTRAC'T FOR Sl:CH, ILLEG.\L. 

'J'he power [lireil to I he C'lllilfy t'(Ji;l tit iS8iOilCTS to 1'011' peusafe f'ify 80/ici/ors 
has been repc(l/etl. and therefore. ''Uitlpe;lsafithl for pmsr•·1ttiil[l state cases in 
the illfllfor's rol'rt ,n(}y not l1'! allutced. li!J tile N i•lu!issiotters. 

Tile ;wl/'er to so co,npenbate, tl1Hler the former law. zcas limited to •·cout· 
pensatirm" for SJH'C'ial .~, •. .,. it"es aml ('(Jif/tl lltA I.e c.rtendecl to a right to con.f,'af't 

for a St•la.-y. and tlierefu,·e. a contrat"t for the latter purpose entered into before 
the repcai of said 8tatute. tcould not a{ief't tile wm;,tissioners' i.wbility to allotc 
the compensation aforesaid at the present time. 

Cor.t·~llll'S, Onw, April 24, 1911. 

Hox. H.\HOLP \V. Hon;T<IX, Prosecuting Attorney, L'rbana. Ohio. 
Dt:.u: Sue-Under recent date you submit for my opinion the following 

questions: 

"(a) _\lay the county commissioners, hy contract, compensate the 
city solicitor, for pros·"cuting state cases in the mayor's court? 

"(b) If your ruling is against the allowance of such compensa
tion, would the rule be altereO. by the fart that in January, 1910, the 
county commissioners entered into a two years' contract with the city 
solic·itor. at a fixed l'alary, to prosecute such cases?" 

Prior to the enactment of the GPneral Code. section 137 of the :\1unicipal 
Cot1e provided in uart as follows: 

'"l'he city solicitor shall also !Je prosrl'uting attorney of the police 
or mayor's conrt, and shall receive for the service such compensation 
as council may pn_s'-ri!Ja, and such adrlitional compensation as the 
county commi~sioners shall allow." 

Sel'!ion 43()(i of the General Code, whif'h purports to be a re-enactment of 
said section 1:17 of the :\Iunicipal Code, read:-; as follows: 

"ThP :wlieitor ;;hall also be the pro~ef'uting attorney of the police 
or mayor's Pourt. Where council allo\\'s an assistant or assistants to 
the sol~citor he may desi!:~nate an assistant or assistants to act as 
prosPc·uting attorney or attorneys of the> police or mayor's court." 

It will be noted that <>.lid section t:JOH of the General Code, re-enacting 
said section l:l7 of the :\Innicit:r-..11 Coclp omit:-; the words "and shall receive 
for the serviC'e s1wh cowpcnsation a:-; council may pre~wr!be, and sueh additional 
compensation as t r.e eoPnty eo_mmissioncrs shall allow." The question is there
forP, whc·ther RtH'l1 worrls are to he read into the SPC'tion of the code whif'h 
purports to codify seetion 1:!7, )lnnicipal Corle. While it is not the intention 
of the codifying- c·ommi-;:-;ion to omit ot· !'PJlf'A~l any substantive law, and su<"h 

lU-Yol. 11-A. G. 
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codification is not presumed to change the law, yet section 137 of the :Municipal 
Code was expressly repealed in section 13767 of the General Code. (See section 
42 of the repealing clam: e.) 

The rule of law governing codification of the statutes is clearly set forth 
in Allen vs. Russell, 39 0. S., 337, wherein Oli:ey, J., said: 

"But where all the general statt:tes of the state or all on a particular 
subject, are revised and consolidated. there is a strong presumption 
that the same construction which the statuteR received, or, if their 
interpretation had been called for, would certainly have received, be
fore revision and consolidation, should be applied to the enactment in 
its revision and consolidated form, althongh the language may have 
been changed. .. * * Of course if it is clear from the 10ords that a 
chanpe in substance n·as intended. the statute must be enforced in 
accordance 1cith its changed form." 

The codifying commission evidently considered that the provision of section 
137 of the Munieipal Corte, that, the city solicitor shall receive for the service 
as acting as prosecutor of the police or mayor's court "such compensation as 
council may prescribe" is fully rovered by section 227 of the Municipal Code, 
codified as section 4214 of the General Code, which reads as follows: 

"Except as otherwise provided in this title, council, by ordinance 
or resolution, shall determine the number of officers, clerks and em
ployes in each department of the city government, and shall fix by 
orrlinance or resolution their respective salaries and compensation. 

* * *" 

I have already found that such was the case in a previous opinion, but 
as there is no correspomling: section of the code referring to compensation to 
be allowed by the county commissioners to such solicitor for prosecuting state 
cases in the police or mayor'R court, it is to be presumed that the general 
asseJ!lbly in adopting the General Code and expressly repealing 'section l37 of 
the Municipal Code decided that the com];ensation to be allowed such solicitor 
by the county commissioners should be abolished. 

I am. therefore, of the opinion that there is no power in the county com
miss!oners to allow a city solicitor any rompensation for services in a police 
or mayor's court after the enactment of the General Code of February 14, 1910. 

You inquire further, however, as to whether the rule would be altered by 
the fact that in January, 1910, that is prior to the adoption of the Code, the 
county commissioners entered into a two yPars' contract with the city solicitor 
at a fixed salm·y to prosecute snch cases. 

The question to be decided in the first instance is whether or not the county 
commissioners prior to the adoption of the Code :;tre authorized to make such a 
contract. The paragraph of sP.ction 137. ;\funicipal Code, under discussion used 
the word "compensation." What is the meaning to be given to the word "com
pensatjon" as so m;ed? Section 227, ;\funicipal Code, directed council to 
determine the salar11 of the city solicitor and section 137 of the Municipal Code 
authorized the county commissionerfl to alle>w "compensation" for the work of 
city solicitor in state cases. 

As I construe the law, especially iT! view of the fact that the salary of the 
solicitor is fixed by council. the word "f'ompensation" as used in section 137, 

Municipal Code, was in the limited flense of remuneration for special services, 
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and dependent upon the amot•ut of serviP~?S pPrformed. It is in no sense "a 
salary" in the language of thE' Ponn in the case of Thompson, relator, vs. John 
Phillips, 12 0. S., 617, wherein it is srated that: 

"Salary is an annual or periodical paymPnt for services. A pay
ment dependent upon the time and not on the amount of service 
rendE-red." 

The county commi!:'~ioners were not empowE-red, therefore, under section 
137, :\1unicip:al Code. to fix a salary for tlw city solicitor to be paid irrespective 
of the amount of services to be performed thn·pfor, and consequently it is not 
a "right "' ,. " accrued 0r incurred·' whieh is preserved under section 13766, 
General Code. 

The right of the county commissioners PXte>nrled, under section. 137, ::\1unie
ipal Code, to fixing the rate of compE-nsation for services to be performed by 
the city solicitor, bnt not to fixing a salary for such services. As soon as the 
power to allow corn]Jensation to such city solicitor was tal,en away from the 
county commissioners by the repE-al of s0.ction 1:17, :\lunicipal CodE', the services 
not yet having been performed, the ri~ht to any compensation on the part of 
the city solicitor for services to be performed, cf'ased. 

It is my opinion, then·fore, in answer to yottr two inquiries: 
(1) · That the power given to the county commissioners to compensate city 

solicitors ceased with the enaetment of the G(meral Code. 
(2) That the fact that in January, 1910, the county commissioners entered 

into a two-year contract with the city solicitor at a fixed salary would not 
change the result, as far as services to be performed after the enactment of the 
General Code were concerned. 

A230. 

Yours truly, 
TDIIOTllY S. HOOAN, 

Attorney General. 

BOARD OF EDUCATION-POWER TO BORHOW MONF.Y TO MEET AN 
INDEBTEDNESS NOT FlJNDED. 

Section 7629, G. C .. docs ,wt empozrer boards uf education to issne bonds 
for the purpose of taking up a general indclltetlncs.~ previously incurrecl. 

Sections 5656 and 2658, G. C .. hon·ever. do authorize the funding of a debt 
not tzm-clerl, 11:hen the indebteclness cannot otherwise be met by reason of ta:ra
tion lirn itations. 

CoLt")llll'S, Omo, April 25, 1911. 

Hox. CnAK. S. HA'I'Fil-:LD. Prosecuting A.ttorncy, Bmcling Green, Ohio. 
DE.\H Sm:-I heg to aclmowledge receipt of your letter of :\larch 30th, sub

mitting for my opinion thereon the following question: 

"A S]JPeial Hl'hool clistri('t !Joar<l of education has made improve
mentH cl11ring fhf' l:u,t tew days as follows: Ronfing building, building 
sidewalks, painting, and other neeesbary improvement~:;, amounting in 
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all to about $1,300.00. This debt was contracted but no bonds were 
ever issued in 'l.ccordancfl with section 7629 of the General Code. The 
board is still in debt in the amount of $90.00. 

":\lay the board issue bonds under section 7629 of the General 
Code for the purpo~e of paying this indebtedness?" 

I do not believe that section 7629, General Code, which authorizes boards 
vf education to "issue bonds to obtain or improve public school property" em
powers such boards to issue bonds for the purpose of taking up a general 
indebtedness preYiously incurred for such purposes. Section 5656 of the 
General Code provides as follows: 

"The * * * board of education of a school'district .:. " * for 
the vurpose of extending the time of ]nyment of any indebtedness, 
whkh from its limits of taxation ea~h '' * * district " * * is 
unable to pay at maturity, may borrow money or issue the bonds thereof, 
so as to change, but not increase the indebtedness in the amounts, for 
the length of time and at the rate of intPrest that said '' * '' board 

* * * deem pro)Jer, not to exceed the rate of six per cent. per annum, 
payable annually or semi-annually." 

Section 2658, General Code, provirles that: 

"No indebtedness of a * ·* * school district * * * shall be 
funded * * * or extended unless such indebtedness is first determined 
to be an existing, valid and binning obligation of such * 
district * * "' by a formal resolution of the * * 

* * school 
* board of 

education * * * Such resolution shall state the amount of the 
existing indebtedness to be fun.led * '' * the aggregate amount of 
bonds to be issued therefor, their number and denomination, the date 
of their maturity, the rate of interest they shall bear, and the place 
of payment of the principal and interest." 

Section 5659, General Code, proYirles that, the board of education shall 
have power to levy a tax in addition to the amount otherwise authorized, to 
pay the principal and interest of such bonds. 

These sections in my opinion authorize !he funding of a debt not funded, 
and should be followed by your board of ednC'a.tion. I assume of course that 
the amount now rlue cannot he paitl by the hoard of education because of its 
limits of taxation; otherwise. of course, there would he no necessity for issuing 
any bonds. This condition is prerequisit~ to the exercise of power under 
section 5f.56. 

Yours very truly, 
TniOTHY S. HOGAN, 

Attorney General. 
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231. 

BA:\'KS AXD BAXKL'\G-COt::'I:TY CD:\L\liSSIOXERS-BAXK IX ·wHICH 
CD:\.DIISSIO::-\ER IS 1::-\TERESTED :\IA Y HE COCXTY DEPOSITORY. 

There is no prohibition in the .~tatute.~ against tile mranl of county funds 
to a bailk of tclliclt o,ze of the commis~i'J11ers i11 president, tdtere sut:lt banl~ is 
the successfz!l bidder and all statutory ;·equirct,1ents hare been complied with. 

April 26, 1911. 
Hox. D. ,V. :!\feHPIIY, Prosecuting Attorney. Batavia. Ohio. 

DE.\R Sm :-l:nder recent date you suhmitted for my opinion the following 
question: 

"The board of county commissioners of Clermont county, Ohio, are 
now advertising for bids on the county funds to be deposited in certain 
banks through the county according- to the eounty depository act. 

":\lr. A. C. Iuen of Owensville, Clermont county, Ohio, is now one 
of the Nnmty commissioners of c:ermont county. He is also a stocl;:
holder and president of the OwensviiiP State B:mk at Owensville, Cler
mont county, Ohio. 

"Under the law, can ::\Ir. luen's ban!;: of which he is president bid 
for the deposit of funds, and if a StlccesRfnl bi<lder can the board of 
ro1mty commissioners of CIPrmont cot,nty, Ohio, award all or a part of 
the funds to the bani\ of whieh :\ir. Inen is president anrl a stock
holder." 

The law providing for a county dep:>sitory is contained in sections 2715 to 
2745 inclusive of the General Code. 'l'hPre is no provision of law in said sections 
that prohibit the county commissioners from rl.epositing the funds of the county 
in a bank in which one of the commissionen;: is interested. 

Section 2716 of the General Code provides for competitive bidding for such 
dq)Qsit atter full notice p\tblishNl, and }Jl:lcrs a minimum on the amount of 
interest to be paid for such deposit. 

Section ::!717 provides for the opening of suC'h bids in open session by the 
county commisRionerF: and that they shall award the use of the money to the 
bank offering the highest rate of interest therefor. ConsE:quently it is not left 
to the county commissioners to determine after tbe bids are in which they 
shall accept. 

Section 2722 provides for a good and sufficient undertaking of not Jess than 
the sum that shall be deposited in such rl.epository at any one time. 

As there is no restriction placed upon the county commissioners in selecting 
a depository other than a full compliance with the provisions of Jaw as set 
forth in sections 271:i to 2745 inclusive, of the General Code, and as the manifest 
object is to procure for the county the highest rate of interest by the fullest 
r-omp[fitire IJiclrliilg. I· am of opinion that it would not be in contravention of 
Jaw or public policy if the county commissioners award all or a part of thP 
funds to a hank in which one of said commissioners is an officer and stock
holder if sueh bank be a successful bidder. 

The award of such a contract by the county commissioners is not within 
the prohibition of sections 2420 or 12~10 of the General 9ode. 

Very truly yom·s, 
TnfOTHY S. HoaA~ • 

.Attorney General. 
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A 232. 

SALARIES OF COUNTY COMMISSIONERS AND COUNTY AUDITOR
l\10NEYS RECEIVED FOR SERVICES Oi'< UOARD OF EQUALIZATION 
l\IAY NOT BE RETAINED-FEE FUND. 

The services of the county commissioners and county auditor on the board 
of equalization, are obligations due from. the1n in their official capacitie's as. 
county auditor, and county commissioners, for which sections 3001 and 2996, 
General Code, provide a salary in full. 

'l'he sums allowed tor services on the board of equalization, under section 
5597, General Code, therefore, m1tst be paid by these officials into the fee fund. 

COLU~tBt:S, OHIO, April 29, 1911. 

Hox. F. R. Room,, Prosecuting Attorney, Jefferson, Ohio. 
DEAH Sn::-I beg to acknowledge receipt of your letter of April 22, 1911., 

of which letter of inquiry the following is a copy: 

"Section 29"90 of the General Code provides for the salary of the 
county auditor. 

"Section 2996 provides that such salary shall be instead of all fees, 
etc. 

"Section 3001 provides for the ·salary of the county commissioners, 
and that such compensation shall be in full payment for all services 
rendered by such commissioners. 

"Said officers, together with the county surveyor, compose the 
quadrennial county board,, and by the provisions of section 5597: 

" 'Each member of the quadrennial county board, including 
the county auditor and county surveyor, and each member of 
the annual cour:ty hoard ol' cqualimtion shall be entitled to 
receive for each day necessarily employed in the performance 
of his duties, including his duties as a member of the board of 
revision, the sum of three dollars.' 

"Queries: FiTst. Can the· ~ounty commissioners receive the per 
diem mentioned. in fi597 in addition to the salary mentioned in 3001? 

"Second.- Can the county auditor receive the per diem provided in 
5597 in addition to the salary provided in 2990? 

"I refer you fot· the construction of the supreme court upon the 
former sections to State ex rei., vs. Owens, 81 0. S., 540." 

Section 2990 of the General Code provides for the salary of county auditor 
as follows: 

"Each auditor shall receive one hundred dollars for each full one 
thousand of the tirst fifteen thousand of the population of the county, 
as shown by the last federal census next preceding his election; 

"sixty-five dollars per thousanrl for each full one thousand of the 
second fifteen thousand of sueh population of the county; 

"fifty-five dollar3 per thousand for each full one thousand of the 
third fifteen thousand of such population of the county; 



XXX"C'AL REPORT OF TTTE .\TTOR~"'"EY GEXER.\L. 117;) 

"forty-five dollars per thousand for each full one thousand of the 
fourth fifteen thousand of such population of the county; 

"thirty-five dollars per thousand for each full one thousand of the 
fifth fifteen thousand of such population of the county; 

"twenty-five dollars per thousand for each full one thousand of the 
sixth fifteen thousand of such population of the county; 

"and five dollars per thousand for each full one thousand of such 
population of the county, in excess of ninety thousand." 

Section 2990 of the General Code provide~ that such salaries shall be instead 
of all fees, etc., as follows: 

··such salaries shall be instead of all fees, costs, penalties, per
centages, allowances and other perquisites of whatever kind which 
any of such officials may collect and receive, provided that in no case 
shall the annual salary paid to any such officer exceed six thousand 
dollars." 

Section 3001 of the General Code provides for ·the salaries of county com
missioners, and that such compensation shall be in full payment of all services 
rendered by such commisRioners. 

Section 5597 of the General Code provides for the quadrennial county board 
as follows: 

"Each member -of the quadrennial county bOard, including the 
county auditor and county surveyor, and each member of the annual 
county board of equalization shall be entitled to receive for each day 
necessarily employer! in the performance of his duties, including his 
duties as member of the board of revision, the sum of three dollars." 

In the case of State ex rei. vs. Owens, 81 0. S., 549, which you cite in 
your inquiry as construing the above statuteR-the supreme court decided 
without report, so that we r:annot very well state the reasoning upon which 
the court based its opinion. In that case, however, the petition filed in the 
Putnam county court of common pleas contained two causes of action, and 
the one with which you are concerned in your inquiry, to wit: the first cause 
of action is as follows: 

"Plaintiff says for his first cause of action that he adopts and 
makes a part here of the preliminary statement herein as fully as if 
written out in detail herein, and further says, that during the said 
term of David F. Owens as county commissioner of Putnam county, 
Ohio, beginning on the third Monday of September, 1904, the said 
David F. Owens received and was paid his compensation as county 
commissioner by stated salary, the said salary being then and all the 
time during said tenn fixed by law. 

"The plaintiff says that on the 25th day of :May, 1905, the said 
Davirl F. Owens as such county commissioner demanded and received 
from the treasurer of Putnam county out of the public funds of the 
treasury of said county, the sum ·of $30.00 for services as member of 
the board of equalization of Putnam county, for the year 1904; 

"That on July 10, 1905, the said Dal'id F. Owens demanded and re
ceived of the treasurer of Putnam county, out of the public funds of the 
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treasury of said county the sum of $21.00 for services as member of the 
board of equalization for the year 1905; 

"That on l\Tarch 12, 1906, said David F. Owens demanded and re
ceived of the county treasurer of Putnam county out of the public 
funds of the treasury of said county, the sum of $9.00 for balance due 
as services for member of board of equalization for the year 1905; 

"That July 16, 1906, the said Pavid F. Owens demanded and re
ceived of the treasurer of Putnam county 0nt of the public funds of 
the treasury of said county, the sum of $30 00 for services as member 
of the board of equalization for the year 1906; 

"That September 9, 1907, the said David F. Owens demanded and re
ceived of the treasurer of Putnam county, out of the public· funds of 
the county treasury of Putnam county, the sum of $27.00 for services 
as member of the board of equalization for the year 1907. 

"Plaintiff says that each of said sums so demanded and received 
by the said David F. Owens were unlawfully recE>ived by the said David 
F. Owens, and that the said David F. Owens was not entitled to receive 
pay for services as :nember of the boarn of cqualbmtion for said times 
or any of them. 

''Plaintiff ·says that there is no~· due plaintiff from the said David 
F. Owens on account of said payments to him, as aforesaid, on this 
canse of action the sum of $117.00 with interest on $30.00 from May 25, 
1905, and interest on $21.00 from July 10, 1905, and interest on $9.00 
from March 12, 1906, and interest on $30.00 from July 16, 1906, and 
interest on $27.00 from September 9, 1907." 

To that cause of action, the defendant in error filed a general demurrer as 
follows: 

"Now comes the defendant, David 1<~. Owens and demurs to the 
petition of the plaintiff and to each cause of action thereof, for the 
reason that s.:~.id petition and neither cause of action thereof, states 
facts sufficient to constitute a cause of action." 

The said Putnam county common pleas court sustained the said demurrer 
as to said first cause of action, and this decision was affirmed by the circuit 
court of s'aid Putnam county, and the decisions of both the circuit and the com
mon pleas courts in sustain;ng the ;,aid d<"nmrrer were reversed by the supreme 
court. As above suggested, the supreme court rendered its decision without 
report, and it is, therefore, difficult to determine just what was the reasoning 
of the court and upon which it baHerl its decision. As gathered, however, 
from the brief filed by counsel in the ca>:e, the reasoning seems to be clearly 
that it cannot be successfully maintained that the defendant therein (Owens) 
was not performing his duties as a commissioner when he acted as a member 
of the board of equalization. Section 5594 of the General Code makes the county 
commissioners and other county officers mentioned in the said section ex-officio 
member of such connty board of Pqualization. By virtue of this section it was 
as much the duty of the defendant in error (Owens) to discharge his duties as 
a member of the board of equalization as to discharge any other duties enjoined 
upon him as commissioner, i. e., in other words. he did not lose his character 
as commissioner when so acting as a memlwr of the county board of equalization. 
His services on the board of equalization were a part of his duties as county 
commissioner and he is required to perform the duties enjoined upon such 



.\XXT.\L REPOWr OF 'l'IIE .\'l''l'OHXEY GEXER.\L. 1117 

board; that hif' serviC'ES ll!lOn the boartl. of equalization are incident to his 
servkes as county C'Ommissioner for which he, as county commissioner, is com
pensated by virtue of s2ction ~0111 of the General Code, and the eompetlsatioil 
tllereitl pruri!lul is ;,, full payment {tn- all sen·iees renclerecl as county com 1 

missioner. 

It follows that the above reasoning would, of course, apply to and govern 
all the county offieers constituting the cot.nty board of equalization as provided 
lly section 5594 of the General Code. 

It is, therefore, my conclusion, in answer to yol!r first inquiry, that the 
county commissioners cannot receive the tJer diem mentioned in section 5597 of 
the General Corle in addition to the salary mentioned in section 3001 of the 
General Code. And it is fnrther my ronclu~ion, in answer to your second inquiry, 
that the county auditor cannot receive the per diem provided in section 5597 
of the General Code :n addition to the salary mentioned in said section 2996 of 
the General Code. 

The fon·going reasoning and conclusiom,, I believe, are in full accord with 
the unrloubtPrl intention of the legislature-that the salary of the auditor pro
vided in section 2996 of the General Code and the salary of the commissioners 
provider! in section 3<J0l of the General Code shall be in full payment for all 
sPnices that such re;,pective r~ounty offccers <;hall perform. 

1 "'nclose herewith ropy of opinion to the bureau of inspection and super
vision of public offices, dated April 7, 1911, in which I have more fully discussed 
the effect of the adoption of the General Code. 

Trust!ng that I haw~ fully amnvererl your inquiries, I beg to remain, 
Very truly yours, 

c 2:-l:l. 

TD!O'l'IIY S. HOGAN, 

Attorney General. 

DEPOSITORIES OF TOWNSHIP AND BOARD OF EDUCATION FUNDS
STATUTORY REQUIRE:\lENTS-C"NINCORPORATED BANKS "CAPITAL 
STOCK." 

Under the related statutes. to IJe entitled to the riglzt to receive tou;nship 

{unrls as a cleposita~·y, an unincorporated b'lnk must have a regztlar place of 
business. anrl llulrl itself out to fliP pu1l/it· r1s a !)eneral banldng bu.~iness in' 

nccorrlanre with 5407, G. C. 
A lwatrl of education of a school rlist1·ict can appoint a.~ a depository. a 

lmnk such a.~ ai)(JoC rlt?scrib('([, and wny deposit f/l('rf'h pu/Jlie funrl~ equal to t11e 

mnouilt of its .. ,·a;Jital stock ... i. e .. all the pro]J('r/y of ('IJf'rY l;in!l tcllethe,· itl 

tile fonn of motWJJ or other property /JeLl[/ user! iu the business of the lwnl;:. 

April 29, 1911. 

Hox . .J. R. STII.I.!Xr:s. ProsPcuti,z[/ Attorneu. J(entoa. Ohio. 
lll:.\1! Sn::-In your inquiry of r('r-Pnt r~rttP you hav<' suhmitterl tlq·ep (!lllR

tions for my eonsiriPrntion. The firf't two qmstions so submitted are as follows: 

"1. Under section .J:J:W, et seq., ue!ng the depository laws relating 
to township geJH'ral funds, can a private bank, unincorporated, and 
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being in fart a partnership, be appointed as depository on giving the 
proper bond. Such bank has its regular business room and holds itself 
out to the public as an institution to receive deposits and do a general 
banking business.. It has not complied with any of the provisions of 
div:sion five, General Code, section 9676, et seq. This bank claims to 
regularly report to the state banking department. It is known as the 
~H. Victory Savings Bank 

"2. Can parties, signing their bid '·private bankers," but having 
no regular banking room, and receiving no deposits be appointed as 
such depository on giving proper bond?" 

Section 3320 of the General Code reads as follows: 

"The trustees of any township shall provide by resolution for the 
depositing of any or all moneys coming into the hands of the treasurer 
of the township, and the treasurer shall deposit such money in such 
bank, banl;s or uepository within the county in which the township is 
located as the trustees may direct subject to the following provisions." 

The language of section 3320 is general in its terms authorizing the trustees 
of the township to clireet any '·bank, bani's or depository" to a.ct as depository 
of the township funds, and does not seek to limit such deposits to banks 
·incorporated under the Jaws of the state or organized under the laws of the 
United States as is the case with •leposits for county and state funds. (See 
section 271 5, G. C., and 102 0. L., --.) 

ti is my opinion, therefore, that as no restriction has been placed on the 
township trustees in choosing a depository for the township funds they may 
select any depository which would be eonsidered in law as a bank, and are not 
limited to incorporated state banl's or banks created under national laws. 

A hank is defined as follows: 
In Webster's dictionary: 

"Bank-An establishment for the custody or loaning, exchange, or 
issue, of money, <tnd for facilitating the transmission of funds by drafts 
or bills of exchange." 

By the Century dictionary: 

"Bank-An institution for receiving and lending money." 

By Bouvier: 

"Bank-An institution. g•Jnera!Iy incorporated, authorized to receive 
deposits of money, to lend money, and to issue promissory notes 

* " or to perform some one or more of these functions." 

As clear a definition of an nnincoqloratP.rl han]{ as I can find is that given in 
section 5407, General Code. Such section reads as follows: 

"A company, as!'ociation, or person, not incorporated under a law 
of this state or of the United States, for banl;:ing purposes, who keeps 
an o!fice or other place of business, and engages in the business of 
lending money, receiving money on deposit, buying and selling bullion, 
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bills of exchangP, notE>:-;, bonds, stocl;s. or other evitlencE's of indebte(l
ness, with a view to 11rofit, is :t. bank, or banker, within the meaning 
of this chapter." 

The above section is found among the sE-ctions of the General Code in 
reference to taxation, but I believe the :lefinition therein contained is a safe 
one to follow: 

Coming now to answer the question submitted by you in reference to the 
township depository, I am of opinion: 

(1) That an unincorporated private bank, having its regular place of 
business and holding itself out to the public as an institution to receive de
posits and do a general banking business Pan be appointed as depository on 
giving the proper bond. 

(2) That parties signing their bid "private bankers," but having no regular 
banldng room and re.::eiving no deposits cannot be appointed as such depository. 

You further inquire as follows: 

"Can the board of education of a school district appoint a private 
bank such as is described in question one, as such depository?" 

And you draw my attention to the concluding clause of section 7G04 of the 
General CQde, which reads as follows: 

"But no bank shall receive a deposit larger than its paicl,in capital 
stock." 

Said clause of said section of the Code has received judicial interpretation 
in the case of State ex rei. Bank vs. Madison Tp. School Dist. (Bd. of Ed.), 
15 Ohio Deci'3ions Nisi Prius 720, the first syllabus of which is as follows: 

"1. 'Capital stock' used in Lan. R. L. 64~0 (R. S., 3968), means 
'capital.' 

"The term 'capital stock' u;;ed in Lan. R. L. G440 (R. S., 3968), 
which confers authority upon boards of education to deposit money 
coming into the hands -of its treasurer with banl{f:, subject to the limita
tion that no bank shall receive a larger deposit than the amount of 
its paid-in caj)ital stock, means capital. Hence, a partnership bank, as 
well as an incorporated one, may be selected as a depository for such 
funds." 

(Section 3968, R. S., quoted in the above syllabus is present section 
7604 of the General Code.) 

As the word "papital stock·' has been construed by the court to mean 
"capital" my opinion is that any bank whether incorporated or not, which has 
capital invested in the lmsiness thereof, !"hall be entitled to receive deposits of 
school funds equal to the amount so investE-d. The capital of such bank would 
include all the property of every kind whether in the form of money or other 
property which would properly be considered as being used in the business 
of such bank. 

I would say, therefore, that the bo.lrd of education of a school district can 
appoint as a dPIJOsitory such a private bani( as is described in your first question 
submitted. Yours truly, 

TnroTHY S. HooAx, 
Attorney General. 
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241. 

OFFICES INC0:\1PATIBLE COUNCIL:\1AN AND PROBATION OFFICER
DISQUALIFICATION OF COUNCIL:\IAN-SALARY AS PROBATION 
OFFICER. 

A ·member of council tclw accepts tile position of probation officer, ipso facto, 
forfeits his position as councilman, ana is legally entitled to compensation 
received as probation officer. 

CoLt:~mt:s, OHIO, ::\lay 3, 1911. 

Hos. D. H. AJDI sTHO:\G, Prosecuting Atturney, Jocl~son, Ohio. 
DL\U S1n:-I beg to acknowledge receipt of your letter of the 20th ult., in 

whirh you submit the following and request my opinion thereon: 

";\;Ir. G. S. Morgan was legally, under section 4236 of the General 
Code, selected to fill a vacancy in the eouncil of the then village of 
.Jackson. He properly qualified and assumed the duties of such office. 
Later and while still holding such office he was appointed probation 
officer in the juvenile rourt of this county. He continued to perform 
the duties of councilman after receiving the latter appointment. As 
probation officer! he received compensation. 

"Did Morgan under section 4218, General Code, forfeit his office as 
a member of council, and can he be compelled to pay back to the county 
the compensation he has been paid as probation officer?" 

Section 4218 of the General Code, prior to the adoption of the Municipal 
Code, was section 1717, Revised Statutes of Ohio, and read as follows: 

"* * ., no member of council shall be eligible to any other office, 
or to a position on any board provided for in this title, or created by law, 
or ordinance of council, except as provided in the seventh division of 
this title." 

The case of State vs. Kearns, 17 0. S., 566, holds in the fifth syllabus thereof 
as follows: 

"The appointment hy a city council of a member thereof to an office 
which the statute makes a member of council ineligible to fill, and his 
acceptance thE'reof, doE's not work an abandonment of his office as council· 
man. The appointment to the second office is absolutely void." 

I thinl< that holding is a correct construction of said section 1717 of the Reviser] 
Statutes, as the same then existed, to wit: "no member of council shall be 
eligible to any other office, or to a position on any boaro, etc. You will, how
ever, note the difference in the provision of s·a.id section as the same formerly 
existed and as now enacted in the :\Iunicipal Code. l<'ormP.rly, a member of 
council was ineligible to hold any other officP.; now, as the section reads: 

"* * ·~ No member of the council shall hold any other public 
office or employment, except that of notary vublic or member of the 
state militia * * *. Any member who ceases to possess any of the 
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qualifications herein required or removes from the village shall forfeit 
his office." 

In othrr words, said section as to its effert is just reversed, and instead of the 
appointment of such councilman to any other office being absolutely void. such 
appointment now works an absolute forfeiture of hi" office as councilman. In 
the case of Shank vs. Gard, 8 C. C. R. (n. s.), 599, the court holds as follows: 

"1st Syl. The inhibition against the holding of other public office 
or employment, found in section 120 of the ::\lunicipal Code (Revised 
Statutr!S, section J!i:W-613), relating to the qualifications of councilmen, 
is not limited to other office or employment by the municipality, but 
extends to all public office and employment. 

"2il Syl. 'Where one is elected to council who is already serving 
in the office of school examiner and is further employed as superin
tendent of a public school, the election is a nullity by reason of his 
ineligibility, and council has the right to so determine without notice 
to the one so affected or thE: taking of any proceedings against him, 
and may proceed to fill the vacancy forthwith." 

If, in the first instance, one who is holding another office is elected as a 
member of council, "and by virtue of holding snell other office his said election 
is an absolute nullity, then it mnst necessarily follow as being in accord with 
section 4218, General Code, that if any councilman accepts any other office 
after his election as such c-ouncilman, his ar.:ceptance thereof ipso facto works 
a forfeiture of his office as such councilman. 

I am, therefore, of the final conclusion that ::\Iorgan by accepting the office 
of probation officer, by that act, forfeited his office as councilman, but that he 
retained the office of probation officer and that the compensation paid to him as 
surh officer cannot be rePovered hy the county. 

243. 

Trusting that I have fully answcr.ed your inquiry I am, 
Very truly yours, 

TDlOTHY S. HOGAN, 

Attorney General. 

PRORATIOK OFFICER-EXPENSES FOR TRAKSPORTING .JUVENILE 
DELINQUBNTS OUTSIDE OF STATE UNDER ORDER OF PROBATE 
COURT, NOT ALLOWED. 

As the statutes llo not go further than to authorize the probate courts to 
commit juvenile delinq~tents to institutions or repntable citizens 10ithin this 
.~tatP. a prolwtio,z ofl"ir"Pr r.wy not l1e n.llowerl his e.rprmsPs for transporting !b 

minor under direction of probate court to a home rJllfside of the state. 

CoLc:11nus, Onw, ::\lay 6, 1911. 

Ho-:. W. V. \\'nWI!T. Prosce!'tinr: .ttlor.u·y. :Sen· Pltiladelpltia. Ohio. 
DE.\R Sut:-I have your communication of the 1st inst., in which you request 

my opinion as follows: 

"Please advise me whether under section 1682, General Code, thP 
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probation offiC'er is authorized to pay transportation and incidental ex
penses in transporting a juvenile delinquent from this state to another 
state, and to be reimbursed for same from the county treasury, pro
vided such expenses have been incurred and paid by such probation 
officer under the direction of the judge in the juvenile court for the 
purpose of securing a proper home for said delinquent." 

Section 1653 of the General Code provides that: 

"When a minor under the age of seventeen years is found to be 
dependent or neglected, the judge may make an order committing such 
child to the care of some suitable state or county institution, or to the 
the care of some reputable citizen of good moral char'acter, or to the 
care of some training school or an industrial school, as provided by 
law, or to the care of some association willing to receive it, which em
braces within its objects the purposes of caring for or obtaining homes 
for dependent, neglected or delinquent children or any of them, and 
which has been accredited ail hereinafter provided. When the health 
or condition of the child shall require it, the judge may cause the child 
to be placed in a public hospital or institution for treatment or special 
care, or in a private hospital or institution which will receive it for like 
purposes without charge." 

am of the opinion that the provisions of the section just quoted are exclusive 
as to whom the care of such minors may be committed, to wit: to the institu
tions named therein, or "some reputable citizen of good moral character." 

Section 1643 of the General Code provides that: 

"When a child under the a.ge of seventeen years comes into the 
custody of the court under the provisions of this chapter, such child 
shall continue for all necessary pun;ioses of discipline and protection, a 
ward of the court, until he or she attains the age of twenty-one years. 
The power of the court over such child shaH continue until the child 
attains such age." 

It is my opinion from a consideration of the above sections, as also the 
chapter treating on this subject, that the juvenile court is limited to the institu
tions mentioned in section 1653, or to the reputable cWzen therein mentioned, 
and to retain jurisdiction of the ward, the "institution" or "cttizen" must be 
domiciled within• this state. Section 1682, General Code, provides that: 

"Fees and costs in all such case with such sums as are necessary 
for the incidental expenses of the court and its officers, and the costs 
of transportation of children to places to which they have been com
mitted, shall be paid from the county treasury upon itemized vouchers, 
certified to by the judge of the court." 

It would seem from a reading of the above section that the payment of costs 
of transportation in such cases is limited to the "places" to which they may 
have been committed. C::tlling to mind that section 1683 of the General Code 
provides that "this chapter shall be liberally construed" I am inclined to the 
view that the costs of transportation of such children to the different institu
tions to which they may be cgmmitted, or to the residence o£ a reputable ~itizen 
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provicted for in section lba.l, when it bePomes nPeessary to commit them to 
such citizen, may be pai<l from the county treasury as provided in section 1682. 

I can well understand that in some cases it would undoubtedly be for the 
best interests of the children to send them or commit them to relatives in 
various jt•risdictions, but I cannot see where the court has any jurisdiction to 
commit them to places or persons beyond the confines of the: state. And aside 
from the necessity under the law (sec. 1643. G. C.) of retaining them within 
the jurisdiction of the juyenile court, I cto not thin!< the legislature intended io 
foist upon any county a chance of having to meet the expenses of foreign 
travel. 

F'rom your question it appears that. such expense has been incurred and 
11aid by the probation officer under the direction of the juvenile court. This 
presents an unfortunate situat.ion, but the law is "·ell settled that "to warrant 

- the paymPnt of fees or compensation to an officer out of the county treasury it 
must appear that such payment is authorized by statute." (Clark vs. Com
missioners. 58 0. S., 107.) Further, 

"A publi<; officer is entitled to receive for services required of him 
no more than the fees or compensation fixed by law. " " " If in 
the proper performance of any seryice it is ner:essary for him to expend 
money he is deemed compensated by the fees allowed for the service, 
and if none is allowed he is deemed compensated by the other fees and 
emoluments to his office." 

State vs. Godfrey, 14 0. C. D., 455. 

If the court was without jurisrliction to commit the juvenile delinquent to 
an institution or person in another state, as I believe the law to be, I am con
~;trained -to hold that the probation officer would not be entitled to reimlmrse
ment for expenses incurred in complying with thP void order. 

In Helpin vs. Cincinnati, 2 W. 0. Ca:~., 3'l6 (3 0. Dec. Reprint 58), it was 
announced that if no fees are prescribed hy Rtatnte or ordinance a public officer 
can get none though the services are rendered at the request of a superior. 

Board of Commissioners vs. Dunn, 4 N. P., 210. 
Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 
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245. 

TAXES AND TAXATION-EXE:.\TPTIO~ OF FAR:.\I 
CHARITABLE HOSPITAL AND LOCATED TEN 
HAWKES HOSPITAL OF MOUNT CAR:.\1EL. 

BELONGING TO 
1ULES A\VAY-

The Hawkes Hospital of Mount Cannel of Columbus, Ohio. is an institution 
of publir charity only, 1cithin the meaning of 53~3, G. C .. though some of the 
pat-ients treated therein pay tor services renderell. fo;· the reason that though 
such payments acC'rue a.s a profit to the institution. they are nevertheless denoterl 
to t!lc aims ot the institution zchich arc exclusively those of public charity anrl 
in no 1vay conducive to pri-oate peczmiant gaiu. 

A. tann /Jelonf}in(f to sairl institutifln which is usea exclusively for the pur
lJOSe of producing food products for the hospital. though situatefL ten miles 
mcou from the institution, is e:rcmpt from taJ.ation as "propertu belonging to 
institution oj public charity only:· tcithin t!le comprehension of section 5353 
aforesaid: 

CoLU::IIllPS, Orrm, May 6, 1911. 

Ho:\'. EnWAHD C. Tt:n:\'En, Pro~:~ecuting Attorney, Colnmbus, Ohio. 
DicAn Sllc-I beg to aclmowledge receipt of your letter of some time ago 

requesting an opinion, also the comrr:unication enclosed, from Ron. H. J. Booth, 
giving the details of the matter, both of which have received due consideration. 
In your letter you state: 

"The Hawkes Hospital of Mount Carmel in this city is the owner 
of a farm consisting of about one hundred and eighteen acres of land, 
situated in Jefferson township, this county, which was purchased by 
the hospital during the summer of 1909. 'l'his farm is used for dairy, 
poultry, and gardening purposes, and all of the milk, butter, chicl•ens, 
eggs and other products are used by the hospital solely. In fact no part 
of anything produced upon this farm is sold. 

"The authorities of the hospital have made request upon the auditor 
of this county to have this farm placed upon the exempt tax list. Under 
the present decisions of our courts I am somewhat at a loss to !mow 
whether this property is properly exempt, and for that reason I am 
appealing- to you for an opinion u110n the subject. 

"In enclose herewith letter from Ron. Henry .J. Booth, in which he 
goes into detail regarding the matter, with the request that you return 
it to me with your opinion." 

.Mr. Booth's letter is in confirmation of your statement and calls attention 
to the ruling of the state auditor some few years ago relative to some adjacent 
ground purchased by the hospital, holding the same exempt. ::\Ir. Booth's letter 
further states the necessity for the farm in question for the purpo'>e of keeping 
cows at a distance from the hospital, owing to the complaints of neighbors of 
the hospital against the maintenance of a dairy in their proximity. He calls 
attention to thP vast work of charity done by this institution, although ad: 
mitting that some patients who are able p::ty for the a<'commodations which 
they there receive. _ 

It is conceded, as I understand it, tha.t the Hawkes Hospital of ::\lount 
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Carmel in this city is au institution of public charity within the exemption of 
our tax Jaws. Artiele XLI, section 2 of the Constitution provides: 

"Laws shall be passed, taxing by a uniform rule, all moneys, credits, 
investments in LJonds, stocks, joint stock comp:mies, or otherwise; and 
also all real and personal property according to its true value in money, 
excfpting bonds of the state of Ohio, bonds of any city, village, hamlet, 
county, or township in this state, and bonds issued in behalf of the 
public schoolfl of Ohio and the means of instruction in connection there
with, which bonds Rhal! he exempt from taxation; but burying grounds, 
public school houses, houses used exclusively for public worship, institu
tions of purely public Pharity, public !JI'Opf'rty ns<crl exclusively for any 
public pnrpo~P. f!nd personal property, to an amount not exceeding in 
value two hundred dollars. for each individual, may, by general laws, 
be exempted from taxation; bnt all sueh law_s shall be subject to altera
tion or repeal; and the value of all property, so exempted, shall, from 
time to time, be as•·ertaine•.l and published as may be directed by law." 

::\fanifestly, t!ie constitution is not self-operative but it was left for the general 
assembly to provide by !!Cncral laws what par!ieular property within the limita
tion of the constitution should be exempt; and by virtue of, and under the 
constitutional provision above mentioned, the legislature has provided for the 
exemption of certain property in th8 various acts found in fi(i Ohio Laws, 177; 
61 Ohio Laws, 39; and 8S Ohio Laws, 9G, in language practically as follows: 

"All public school houses, and houses used exclusively for public 
worship. * * * and the gTotmds attached to such buildings neces
sary for the proper occupancy or enjoyment of the samE>. and not 
leased or otherwise used with a view to profit.; all public colieges, 
public academies, all buildings connected with the same, and all lands 
connected with public institutions of learning, not used with a view to 
profit. 

* * 
, 

* 
"All buildings belonging to institutions of purely public charity, to

gether with the land actually oecupied by such institutions, not leased 
or otherwise used with a view to profit, and all moneys and credits 
appropriated solely to sustain and belonging exclusively to such institu
tions-'' 

It will be noticed that the tenn '·not leased or otherwise used for profit'' 
seems to be the controlling phrase employPd. The provision applicable to the 
question at hand rePur::; in identiPally the same language in all the enactments 
from the very first to the amendment in !ll Ohio Laws, 393, in which was added 
''building£ and lands used for armory purposes;" and we find the part apper
taining to charitable institt•tions remaining the same in the Revised Statutes, 
being clause six of section 2n3, Bates' Revised Statutes, which reads as. follows: 

" (Public charities anrl armories.) All buildings belonging to in
stitution (s) of purely public charity, and all buildings belonging to 
and used exclusively for armory purposes by lawfully organized miliU!ry 
organizations which are and shall continue to be fully armed and 
equipped at their own expense and by law made subject to all calls 

20-Vol. II-A. G. 
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of the g-overnor for ~roops in case of war, riot, insurrection or invasion 
together with the road (land) actually occupied by such institutions, 
and that owned and used as sites for such armory buildings of said 
military organizations not leased or otherwise used with a view to profit, 
and all moneys and credits appropriated solely to sustain and belonging 
exclusively to said institutions and military organizations." 

The exemptions to charitable and educational institutions are so closely 
allied it may be well to refer to other clauses of said section 2732, Revised 
Statutes, to wit: 

"First. (Schools and churches.) All public school houses, and 
hoases used exclusively for public worship, the bool's and furniture 
therein, and the grounds attached to such builrlings necessary for the 
pro11er occupancy, use and enjoyment of the same and not leased or 
otherwise used with a view to profit; all public colleges, public 
acadt>mies, all buildings connected with the same, and all lands con
nected with public institutions of learning, not used with the view to 
profit. This provision shall not l"xtend to leasehold estates of real 
property held under the authority of any college or university of learn
ing in this state. Provided, nevertheless0 that all leaseholds. or other 
estates or property whatsoever, real or pr>rsonal, the rents, issues, profits 
and income of which have been, or hereafter shall be given to any city, 
town, village, school district or subdistrict in this state, exclusively 
for the use, endowment, or snpport o.f schools for the free education of 
yonth without charge, are and shall be exempt from taxation so long as 
such property, or the rents, issues, profits and income thereof shall be 
nsed and applied exclusively for the support of free educatioi:t by such 
city, town, village, district or subclistrict. 

"Fifth. (Poor houses.) All lands, houses and other buildings 
belonging to any county, township or town, used exclusively for the 
accommodation or support of the poor." 

Section _2732, Revised Statutes, had in years become so lengthy and un
wieldy, containing ten long clauses, the codifying commission to simplify matters 
split this section up into many independent sections, and the legislature, adopt
ing the report of the commission now has determined under the constitution 
the exemption of charitable institutions, heretofore included in the fifth and 
sixth clauses of section 2732, Revised Statutes, in the following language: 

"Section 5353. Lands, housPs ancl other bnilrtings belonging to 
a county, township, city or village, used exclusively for the accommoda
tion or support of the poor, and property belonging to institutions of 
public charity only, shall be exempt from taxation." 

The sole quEstion for our determination is whether this farm, at a distanc~ 
from the hospital, is property belong-ing to an institution of public charity only 
-is such property a<: is in<:luderl within the pxemption. It may be well to call 
attention to some of the adjudications on the subject generally, and which may 
become applicable to the case at bar. I will include cases arising under kindred 
r.lanses of section 2732 of the ReviEecl Statutes, wherever the same, or similar 
p1·inciplcs, arc inYolved. 

The early and oft-cited case of Cincinnati College vs. State, 19 Ohio, 110, 
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was dec-i<led hPfore the atlO]Jtion of thP conHtitntion of 1S:Jl. The ('Onstitntion 
of 18112 contained no provisions limiting- the general assembly us to what should 
he exempt, yet the law of ll;.tfi ennmerarted spet:ifically the societies whose 
buildings anrl land should be exempt, \'bile the law of 1SG4 substituted "institu· 
tionR of purely publir· charity" and embraced all sodeties without naming them. 
I deem the case of intt:rPst. .Jurlgp Caldwell, in that case, decided that the 
propcrt~· of a literary and scientific society, not being used exclusively for 
literary and sdentific purposes, lPtt Vein[l lenset/ for profit could not be held to 
be exempt. In passing the court well said: 

"We suppose the plain and [Jalpable meaning of this statute is, that 
th~ houses and property which these different institutions need to use 
whilst engaged in the pursuit of their respective objects, shall be 
exempt from taxation. Such property, when thus used, does not pro
rlure an increase. It is used for purposes other than making money; 
and as the objects to1· which it is used are beneficial to community, it 
is exem!Jted from the bnrrlcnR imposed upon other pi·operty." 

The first important case under the statute passed pursuant to the pro
visions of the constitution of J S!il wns the celebrated case of Gerke vs. Purcell, 
25 0. S., 22!l. In this case the levy of taxes on a parochial school was involved 
and thP cnnrt at some length discusser] the doC'trines applying to the exemption 
of property of institutions of public charity. Judge 'Vhite (page 243) refers 
to the case of Phillips vs. Bury, 2 'Term, 353, in which Lord Holt said: 

"Now, there is no manner of difference between a college and a 
hospital. except only in degree; * * both are eleemosynary." 

Continuing, Judge White says, all of these institutions stand as respects their 
claim to exemption from taxat:on unrler the com;lilulion on the ground of their 
being institutions of purely public charity. This case lays down the following 
principles of law, which are of interest in this f'ase. I quote from the syllabi: 

"3. The fact that the use of property is free, is not a necessary 
element in determining whether the l1.3e is public or not. If the use is 
of surh a nature as c-oncerns the public, and the right to its enjoyment 
is open to the public upon equal terms, the use will be public, whether 
compensation be exacted or not. 'Vhether the use is free or not, be
comes material only where some other element is involved than that 
of its public character, ad, for instance, whether the use is charitable 
as well as public. 

"G. The constitution, in directing the levying of taxes and in 
authorizing exemptions from taxation, has reference to property, and 
the use to which it is applied; and where property is appropriated to 
the support of a charify which is purely public, the legislature may 
exempt H from La.xation, without refert>nee to the manner in which the 
title is held, and without regard to the form or character of the organ
ization adopted to administer the charity." 

The same judge in a later case, Humphries vs. the Little Sisters of the 
Poor, 29 0. S., 201, defines "institutions" as used in the sixth clause of section 
3 of the tax law, now part of section 5353, GenPral Code, as follows: 

"2d Syl. The word 'institutions,' in the Hixth clause of sec. 3 of 
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the tax law, is used to designate the corporation or other organized 
body instituted to administer the eluirity, ::uid the real estate described 
as belonging to such institutions has reference to property owned by 
them; and to entitle such institutions to hold the property exempt 
from taxation, they must not only own it, but it must be so used as to 
fulfill the requirements of the statute." 

At page 207 the court says: 

"The word 'belonging' is tuo:ed in the same sense throughout the 
clause, and, as there used, means ownership." 

The next cause in which the supreme conrt is called upon to construe the 
sixth clause of the exemption act is found in 36 0. S., 253, Library Ass'n. vs. 
Pelton. The holding of the court in this case was that the library association 
was not exempted from paying tax on •·so much of the building and grounds 
not necessa•·y tor its use. and whkh is rcr>tecL out:· The court further said 
that, if later it became necessary to nse the building or any additional parts 
thereof "the parts withclrawn from renting ceased to be leasecl or otherwise 
usecl with a view to profit."' an<l wot!ld th<'n falL within the exemption. 

In Davis vs. c:ncinnati Camp Meeting Association of the Methodist Episcopal 
church, vol. 57 0. S., page 257, wherein the camp meeting association owned 
some twenty-five acres of lanrl near Loveland, Ohio, and maintained on these 
grounds an ice house, grocery store. water works, public livery stable, hotel 
and boarding house, which was leased, and charged admission to the camp 
grounds, the court hfJld that since "none of said real estate is leased by plaintiff, 
nor is any of said real estate in any manner used with a view to profit" and 
"none of its lands, as fo:hown by the findings, are used for any other purpose 
than to provide for the convenience and comfort of those who may attend the 
meeting" the lands were exempt. 

As indic-ative of how the court is prone to regard these exemptions, attention 
is called to the case of Little vs. the United Presbyterian Theological Seminary, 
72 0. S., 417, in which a new question under section 2732, R. S., was raised, 
to wit: the taxability of moneys and credits belonging to the institution. Judge 
Shauck, speaking of institutions of purely public charity, says at page 427: 

"Since the particular authority conferred upon the. general assembly 
is to exempt such institutions u;ithont limit or qualification, and since 
within the contemplation of the provisions the institution must con
sist wholly of its property, there appears no ground whatever for the 
constitutional point raised by counsel for the treasurer." 

The question involved in a later expression of the supreme court of Ohio, 
to wit: the case of Halliday vs. Watterson, 77 0. S., 150, being the question of 
"taxes or. parochial residencEs," has no application to the question under dis
cussion, for in th's case it is conceded that the Hawkes Hospital of Mount 
Carmel is an institution of pqblie charity only. 

In the case of Kenyon. CollE'ge vs. Schnobly, reported in 12 C. C. (N. S.), 
page 1, where the taxing of certain ::>roperry hPionging to an educational institu
tion was under consideration, the circuit court held: 

"1st Syl. The exemption from taxation of property belonging to 
colleges and academies, provided by seetion 2732, Revised Statutes, 
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C'X!Pnfls to all buillling-s and lands that are with reasonable certainty 
used in furthering or carrying out the necessary objects and purposes 
of the institution." 

In that ease the college hP.d installed a pumpin'-\" station some distance from 
the college, and in addition to furnishing •,yater to the college community, sold 
water to out<>iders at a proftt. It was helo that so long as the practice of 
vending water to persons not connected w:th the college was continued the 
pumpinR station was taxable, the inferenf'e being that if they ceased to sell 
the water the~ pumping station woulfl then lwcome exempt. The great question 
in this case involving "xemption was as to whether or not profit was derived. 
Thi<; case was affirmed without report in th" R1 ~t Ohio State Report, 514, and 
is tbf> latest expression of our supreme <:ourt upon the exemption of property 
of such institution'>. 

From a study of the foregoing Ohio cases, all decided prior to the last 
change in the language of the Rtatnte, which was not so broad as the pro
visions of section 53:53, General Code, we may well deduce the following sug
gestions as affording some aid in the further consideration of the question at 
issue, to wit: that the property of institutions of purely public charity, 
incluJing moneys and credits, is exempt; that an institution is one of purely 
public charity, notwitl!standing a charge may be exacted from those taking 
advantage thereof, so long as sJ.id ch!.>rge is imposed for the purpose of main
taining the r.harity, and is not made for profit; that so far as the real estate 
of an institution of purely public charity is rented out to private uses, uncon
nected with such charity, such real estatP is subject to taxation; but when 
private enterprises are conducted npon such real estate for the purpose of 
accomplishing the end Cor which the institution was created such enterprises 
do not change the character of thf' institution, even in part, and the whole 
estate is exem11t; and finally that all buildings and lands that are, with 
reasonable certainty, useo in l'urtlwring 0r carrying out the necessary objects 
and pnrpo~es of tile institt,tion are exempt from taxation. " 

Now, while the right to exemption from taxation in general depends wholly 
upon positive legislation or constitutional amendment, a.nd although the 
question whether or not exemption exists in this particular instance depends 
upon the c:onstrurtion of section 53fi3, General Code, and whether the property 
in question comes within such pmvisions and interpretation, the exemption 
statutes of the several stat<'s are quite similar and a consideration of the 
holdings in casPs in other jurisdiction;; m'l.y furnish material assistance in the 
solution of the problem involved hPre. The language of section 5353, General 
Code, ·'property belo11ging to an institution of [Jztblic charity only" is in such 
general anfl broad terms that it mi~ht well be claimed that all property of 
such institutions is exempt r!'g'anlless of the manner of use. 

It was held in Savannah vs. Solomon's Lodge F. & A. :\I., 53, Ga., 93, that 
the use of a house is immaterial when the exemption is of "any house belonging 
to a charital,Je institution." 

In 33 La. Ann. 850, New Orleans vs. Orphan Asylum, and in 37 La. Ann. 
66, it was hPltt that an exemption of "all the property of charitable institu
tions" included property Jea~ecl out for business purposes, the income being used 
for purposes of charity. 

In 87 Tenn., 155, an f>XPmption of rPal PSt<ttc "so long as it belongs to an 
incorporaterl institution of !Parning" n ml'ins in effe!'t, so long as thP title 
remains in the institution, PVPn if 1Pa~Pcl1o thircl JWI'sons. 

In State vs. Hamlin Fnh·ersity, :\limu•sot11 fh'('idPcl .Jmw !;, lR!Il, it was 



lFIO PROSECCTI~G ~\TTOR~EYS 

helrl that rm exemption of "all corporate property belonging to the institution" 
applied to all property of the corporation which it may lawfully acquire and 
hold under the terms of its chartPr. 

The following cases are to the same_ effect: 

Osborne vs. Humphrey, 7 Conn., 335. 
Landon vs. Litchfield. 11 Conn., 251. 
State vs. Sylvester, 52 N. J. L., 73. 
Hardy vs. Waltham, 7 Pick, lOS. 

I would not go to the extent of holding that property leased for profit is 
exempt, nor is that question before us. for the property involved here is not 
used or leased for profit, it being admitted that the products of this farm go 
directly to the support and maintenance of the hospital. It should he borne 
in mind that the authorities give more liberal construction to property of 
c·harit.able and edu{'ational institutions eYen, than they do to houses of religious 
worship. 16 L. B. A., 291, Note. 

'AttPnt.ion is called to the fact that our statute exempts the property 
belonging to the institution rather than the institution itself. In one of the 
leading cases, reported in l!) L. R. A .. 289, Book Agents of Methodist Episcopal 
Church, Soi1th vs. Hinton (92 Tenn., 188), it was held that, property of a 
corporation united to a religious denomination and devoted to a business of 
which the income is applied to needy clergymen and their dependents was 
exempt from tax under constitutional and statutory laws exempting property 
held and used purely and exclusively for religious, charitable, scientific, literary 
or educational purposes. 

In the leadjng case of Trustees of Wesleyan Academy vs. Inhabitants of 
Wilbraham, 99 J.VIass., 599, it was held that: 

"A farm and the farming stock owned by an institution incorporated 
within the commonwealth for the education of youth, and by it worked 
to raise products and do team work for a hoarding houses kept by the 
institution to supply board to the stmlents at actual cost is exempt 
from taxation." 

The sole question in th2t case was as to the character of the property assessed 
by defendant. The evidence showed that plaintiff was an educational institu~ 

tion, and in addition to the school and play ground they owned and cultivated 
about 150 ac·res for the purpose of keeping cows to furnish milk, and raising 
vegetables or other provisions on the farm for the support of the students; 
that in addition to summer fruits and vegetables used from d'ay to day they 
raised hogs and grain and cattle, and in the year 1866 they had large crops of 
beans, beets and votatoes; and ten thousanri quarts of milk; all of which was 
consumf'd by the students and teachers and rlomestics of the school. The court 
said: 

"As it is managed, the object not being to make profit to the fund 
of the institution hut to benefit the students it is really used for the 
purpose for which the institution was incorporated." 

The ruling that farms, who~P. produc-ts arf' used for the support of schools, 
are exempt. f•·om taxation under rhe stat•1i e<o exempting lands belonging to 
C'haritablP., r«:>Iigious or .educational institutions has become a well recognized 
law. 
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People. SE'minary of Our La•ly of An~rl<- vs. BarbE'r, 4~ Bunn., 27. 
:llonticello Female Seminary vs. PeoplE', 10fj Ill., :l!l8. 
Williard vs. Pike, 51! Yt., 202. 
::\"ev; Hav2n vs. Shdlield SC'hool. 5!) Conn., 113. 
:lit. Hope Boys' S(""'lool vs. Gill., 14:~. :.\lass., 13!). 

llHl 

As I stated before, I •lo not think thPre i~ any material <liffPrence in the 
various statutes betv;een the exE'mption for educ·ational in~titutions and that of 
<"harita!Jle institutions. They are usually joinPcl together in the same phrase 
in the E'xemption staTUtes. 

l:nder the Pennsylvania acljudiC'ations, and the!r statuto is similar to ours, 
the word "instit1;tious'' in a statute E'XFmptin~ prop2rty of eharitable institu
tions from taxation, signifies an organizat'on which is permanent as a contra
distinction from an undertaking which is transitory or temporary. It designates 
Porporations or other organized bodies created to administer charity, and 
exempts the property which they own or use for charitable purposes only. 

Burd. Orphan Asylum vs. School DistriC't, 90 Pa., 21. 
Philadephia vs. Women's Christian Assn., 125 Pa., 572. 
Donoghue vs. Library Comr.1ny, 86 Pa., 20G. 

Furthermore, it should \Jp borne in mind that, whilP orrlinarily statutes 
of exemvtion are to be construed strictly where the exemption accrues to the 
benefit of thp person or corpnration whoEe property is exempt from taxation, 
still, this rulP does not apply where t lH~ stafP i;; henPfitert, or the person or 
corporation for whom exempt ion is sought renrters public services or a fair 
equivalent to tbe state in any other manner. 

25 Am. Ency. of Law, lfi9. 
Sisters of Charity vs. Chatham 'l'p., 52 N. J. L., :~n. 

Stg_te vs. Ginlie University, 87 TPnn .. 24:J. 

In thP case of People ex rel. Nrw Yorli Hospital vs. Pinchy, 58 Hunn., 38, 
the C'~ew York Hospital was by law exempt from taxation of real and personal 
property in New York City if no income wa£ derived from it, and if the S:Lme 
was 1:sert exclusiv~ly for the purpose I'or which the hospital was creatf'd. The 
f'xemption v:as extf'ndecl to propPrty 01' the hospital wherever situated. The 
hospital had a farm in 'VestrhestPr county, the products of which were used 
f:1- the IJUJ110Sf's of the hospital. f'XPept some insignificant quantitiE's thereof, 
which were sold and the proceeds applie1l to the support of the inmates. It 
was helrl that the farm was exempt from t.1xation and the sale of the few 
insi~ificant products thP.reof wa;; not to he rleemed a source of income. 

I can see no material difierence hE'twcen an exPmption from taxation of 
"real and personal property where\'f'r situate" ancl "property belonging to;" 
both are general and incluclf' all things the subject of ownPrship of the 
institution. 

It baR been held in Ohio that the land Hltrrounding the intal\e of the water 
works system, purchased by a municipality to protect the purity of its water 
f'upply, is exempt from taxation no matter how far away, so long as it is used 
for ;mblic purposes. Lil\nwisr-, rhe sutJreme c~011rt in the case of Toledo vs. 
HoslPr, Treasuru, :>4 0. S., 4~1. held f(as wPlls, leases. pipe lines, etc., though 
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situate in another connty to be exempt. That they were used for public purposes 
determined the exemption from taxation; not their location or proximity to 
the owner. 

So, in this case the farm is used for the purposes of the institution, and 
the institution is one of public charity onl:lf :mel therefore is exempt from 
taxation. 

From a full consideration of the prfweding adjudications of our own and 
sister states I am of the opinion that the farm belonging to the hospital and 
situated in Jefferson township, Franklin county, Ohio, which is used for dairy, 
poultry and gardening purposes, and all of whose products are used by the 
hospital solely, and it being ·conceded that no part of anything produced upon 
the farm is sold, that such farm is not in any manner used for profit, is a part 
of the plant of the hospital just a~ muPh as though it were contiguous ancl 
adjacent thereto, that it is a neeessary adjlmct t0 the institution. 

In my opinion there is no one thing that marks the advancement of the 
day in which: we live so much aR the growth of organized charity, the growth 
evidenced in the number and character of the hospitals and institutions sup
ported by public funds. But in a louder voiee speaks the generosity of the 
people, and their charity in the institutions that owe their existence and main
tenance to the lib~:orality and self-sacrifice of individuals. Sickness and disease, 
poverty and suffering, are with us, and so long will be offered an opportunity 
for private m'mificence. The wider the fiPld ocroupied the better it is for the 
general public. It may be that now and then some piece of property used in 
these charitable P'Jrposes may cease to pay taxes, but for every dollar withheld 
from the public treasury, many dollars will be ultimately saved to it by the 
relief afforded to persons who would othf'rwise become public charges. If we 
but for the minute lift our eyes from the tax lists and think of the great and 
grand work done by these charities in this city alone, we can readily see the 
immense gain to the public. 

The Hawkes hospital is admitted to he an institution of public charity only. 
This farm in question is its p-roperty, and belonging to such institution, by the 
terms of section 53fi3 it is undoubtedly exempt. In addition, this farm is not 
'rented out or leased; it is not used in any way for gain or profit; it is used 
as a part of and in connection with the hospital; the milk, eggs, and all of the 
products of the farm are for the hospital; the agricultural and horticultural 
business of the fa,·m is conducterl thereon hy the servants of the hospital for 
the single purpose of furnishing supplies for its maintenance upon the system 
adopted to carry on its works of charity. The fact that the farm is situated ten 
miles away •1oes not alter the case in any way: it is as much a part of the 
plant as though it were within the curtilage. It is not for us to say what limit 
should be placed, nor how much or how far away should be the land necessary 
to carry on .the work of the institution, for when otherwise within the statute, 
the limitation can be measured only by its adequacy. It is' governed solely by 
reasonable necessity and proper use. 

I can come to no other conclusion than that this farm, upon the statement 
of facts presented, is equally as exempt from taxation as the hospital itself. 

Very truly yours, 
TilliOTRY S. HOGAN, 

Attorney Gene-ral. 
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247. 

BO:\D ISSUES--COC~TY BRIDGES-PROCEEDI~GS SEPARATE FOR EACH 
BRIDGF.--DESIG~ATION OF SEVERAL BRIDGES I~ O~E RESOLCTIO:\. 

7'11e cou>1ty conw>issioilers havP. authorif1! to issue bonds for the purpose 
of bl!ilrlin{l a hrid.f/e. but not for t11e purpose of replenishing the bridge fttiid. 

The rommissioners /lave authority in the sale of bridge bonds to designate 
seL·eral bridges, but each /;drlgr i~ norernell .~eiJnratPly ny fl1e proceedings of 
the statutes with reference to resol11tions, issue of bonds, notes of electors. levy 
of ta:r:es, etc., ancl each issue of bonds must dcsimzate the specific bridge whose 
value erreed.~ $15,000.00 and {or ·1chich the bonds are issued. 

Cou·)mt·s, Omo, :\lay 8, 1911. 

Hox. H. R. Looms. Pmsecuting Attor11ey. Ravenna. Ohio. 
Dt:-\n Sm:-I beg- to aclmowledge receipt of your letter of .January 18th, 

1911, in which YO'l ask the following question;;: 

"1. no county commissioners have authority to sell bonds to 
r£'p1enish the bridge fund withont drsignating the particular bridge for 
which the money raise<l hy the sale of bonds is to be expended? 

"2. If it is necessary for the county commissioners in the sale of 
bridge bonds to •Jesignate the particular bridge for which the bonds are 
sold to build, do the commissioners have authority in one resolution to 
designate several bridges and sell bonds for several bridges at one 
time, making one issue of bonds for the construction of the several 
bridges designated?" 

Tn respect to the first question I would say that the conuty commissioners 
have no fl.uthority to sell bonds to rf'plenish the bridge fund, although the 
commissioners undoubtedly have the rig-ht to issue bonds f<Jr the purpose of 
building a bridge, Section 24~4 of the General Code gives them this right. It 
read.;; as follows: 

"For the execution of the objects Ptated in the preceding section, 
or for the purpose of r>recting or acquiring a building in memory of 
Ohio solrliers, or for a court ho~Isfl, c~mnty offices, jail, ('Ounty infirmary, 
or other necessary buildings, or bridge:'> or for the purpose of enlarging, 
re;miring, improvin~ or rebuilding thereof, or for the relief or support 
of the poor, thf' commissioners may bonnw such sum or sums of money 
as they fleem necessary, at a ratf' of interest not to exceed six per 
cent. per annum, and i!'sue the bonds of the county to secure the; pay
ment of the principal :md interest thereof." 

It seems clearly to be the intent of the Rlat'.ltP that the hon,Js must designate 
the particular bridge for which the money raised by the sale of bonds is to be 
expendf'd. 

In answer to your secon(l question, it is the opinion of this department 
that the county commissioners have authority in one resolution to designate 
sevf'ral bridges; but that thr; bonds issuer! for the building of such bridges must 
describe and r]Psignate lht> rPspeet i ve brirlgp for whic·h they are iss uP<!. You 
will note the wordin:r or tlh~ statutf'. The word "bridge'' io.: singnlar. !far! t!1P 
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legislature inttnded this statute to mean "bridgP-R" (plural) it would have made 
the word "bridge" plural instead of singular. The original copy of this act 
reads as follO\YS: 

·'The commissioners of any county for the execution of the object 
statE'd in the first sectlon of this act, or for the purpose of erecting 
any court house, buildings for county offices, jails, county infirmary 
or bridge, or for the purposP. of Pnl,uging, repairing, improving or 
relmilding any such building or bridge are hereby authorized to borrow 
such sum or sums of money as they shall deem necessary, etc." 

"Any bridge" means one IJridge, and not a plural of bridges. Section 2438 
provides that "bonds shall specify rli,;tinctly the object for which they were 
issurd." Such bonds could not specify more than that which is contained in 
the authorizing statute which says "bridge." 

Section 5638 of the General Codfl provides as follows: 

"The county· commissioners shall not levy a tax, or appropriate 
money for the purpose of buil•ling county buildings, purchasing sites 
therefor, or for land for infirmary purposes, the expense of which. will 
exceed fifteen thousand dollars, except in case of casualty, and as here
inafter provided, or for building a county bridge, the expense ·of which 
will exceed eighteen thousand dollars, except in case of casualty and· 
as hereinafter provided, without first submitting to the voters of the 
county, the question as to the policy of building any public county 
building or buildings, or for purl'hasing sites therefor, or for the pur
chase of lands for infirmary purposes, or for the building of a county 
bridge, by general tax." 

In the last cited section the legislature has seen fit to again use the phrase 
"for builcling a county bridge, the expense of which will exceed eighteen 
thousand rlollars, etc." I believe the proper interpretation of this section is that 
no one bridge shall exceed eighteen thousand dollars without first submitting 
the building thereof to a vote of the elP.ctors of the county, whirh strengthens 
my view that snch bonds must clearly designate the particular bridge, for the 
builfting of which the respective bonds are iRsued. 

It "is my opinion that the county commissioners have the legal right to 
designate several bridges in. one resolution and advertisement for the building 
of the same, and for the issuing of hon<ls therefor, bnt the bonds so issued 
must svecify distinctly the respective hricige f0r the bui!O.ing of which they are 
issued. 'l'his necessarily follows so that il may be known that the cost of each 
bridge. for the building of which bonds are to be separately issued, is properly, 
and as a matter of fact within l.he limitation of section 5638 of the General 
Code cited above. 

I trust that this fully answers your inqnir~·-

Yours very truly, 
TIUOTHY S. HOGAN, 

Attorney Geneml. 
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254. 

BOARD OF EDUCATION- BIDS- STATUTORY REQUIRE:.\lEXTS OF 
GUARANTEE-BOXDS OF SCRETY CO:.\JPANY AS SCBSTITUTE FOR 
CERTIFIED CHECK FOR TEN PER CENT. OF BID . 

.'lertion 7623, G. C., 1·equiring that Vilis for tl!e erection of a school building 
be "accom paniefl by a srt(fir;ient guarantee of some disinterested person" vests 
thP. board of erlucatirm with a certain discretion. but cines not empotcer it td 
clemanrl more than the Matute intends. 

When the bnorcl. therefore. has provider! that bids be accompanied by a 
certi.fiefl "heck tor ten per cent. of the bicls and the lowest biclcler accompanies 
his bid by a surety c01npany bona equal to its amount. tor its payment, tho 
board cannot reject the bid unless bona ficle it does not consider the guarantee 
sufficient. 

C01x~mes, OHIO, May 19, 1911. 

Hox. JA~ms R. BEr.r.. Prosecuting Attorney. London, Ohio. 
DEAR Sm:-Your letter in which you submit the following statement of 

facts: 

"That the board of education of the village of London, Ohio, 
advertisPd for bids for the erection of a new high school building 
unrler and by virtue of the provisions of section 7623 of the General 
Code, and in said advertisement specified that each bid, must be accom· 
panied by a certified chechc for ten per cent. of the amount of the bid 
as a guarantee of good faith on the part of the birlder. and that a 
certain birldet· did not enclose with his bid a certified check in the 
amount of ten per cent. of his bid, but instead thereof did enclose a 
bond of fl bonding eompany guaranteeing that if his bid was accepted 
he wonlfl enter into the contract as required by law, and that said bid 
was the lowest b:d, and otherwise conforms to the law and the adver
tisement." 

and requested my opinion npon the following question: 

"Is the board of education bound to accept the lowest bid in 
preference to a higher bid which conforms to the law and the kind of 
guarantee required by the advertisement of said board, viz: a certified 
cherk?" 

was dnly received, and in reply I beg to say that subdivision 4 of section 7623 
of the General Code whirh provides, that 

"each bid must contain the name of eYPry person interested therein, 
and shall be accompanied by a s•1fficient g'larantee of some disinterested 
person, that if the bid be accepted a rontr11.rt will be entered into, and 
the performance of it properly securerl," 

vest<; in the board of edtwation a disrreiicmary power to rledde if the guarantee 
accompanying the hi• I is ~mfficient, hut r1oPs no! authorir.e said hoard to compel 
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bidders to do more than the language of the statute itself can be construed 
to mean. 

This section provides that the guarantee accompanying the btd shall be 
sufficient, and does not say what ~uarantcfl shall be considered sufficient by 
the said board, but further says that the same shall be of some disinterested 
person. A certified checlr cannot be a !ega.! guarantee of a disinterested person 
under any proper constmction given to this statute. Again, the word "person" 
includes a private corporation, and if the guarantee referred to by you in your 
inqniry is a guarantee of a surety company, duly authorized under the laws of 
the state of Ohio to gnarantee performance of the acts necessary to b8 per
formed on the part of the bidrler, then in my opinion the bidder would have 
met the requirements of the statute in said respect, and if his bid was the 
lowest, the board would have to award the contract to said bidder unless all 
bids received by said. board would be rejected. 

This section 7623, subdivision 6, provides that "none but the lowest respon
sible bid shall be accepted," hence the board of education. is vested with the 
power to decide as to the sufficiency of ~he guarantee. and as to the bid being the 
lowest responsible bid, and if the contract is awarded at all on the bids taken, 
it becomes the mandatory dnty of the board to aw;J,rd the contract to the person 
having the lowest responsible bid which was accompanied· by a sufficient 
guarantee as above set forth. 

For the reasons heretofore stated, I am of the opinin that the board of 
education should award the contract to the l:lidd<'T' referred to in your inquiry, 
if awarded at all, assuming, of course, that tho guarantee is bona fide deemed 
sufficient by the board. 

D 255. 

Yours very truly, 
Tll\fOTHY S. HOGAN, 

Attorney General. 

INTOXICATING LIQUORS-DOW-AIKEN TAX--SALE OF LIQUORS ON 
MINOR'S PROPERTY WITHOUT CONSENT OF MINOR. 

The property of a minor which has been used, without the consent of the 
minor. by a stepfather ancl guardian for the p1trpose of illegal selling of' intox
icating liquors thereon, cannot be sub}er:tecl to flltJ payment of the Dow-Aiken 
tax. 

CoLlJ::\IBL'S, 01no, May 20, 1911. 

Hox, GFY O'DoxXELL, Prosecuting Attorney. Miami County, Troy, Ohio. 
MY DE.\ll Sm:-I have yonr favor of the 19th, wherein you advise, 

"'fhere has been certified by the aurlitor of state to the auditor of 
this county an amount of $909.00 as the Ail\en tax, to be placed on the 
duplicate and collected against George Hurst, said Hurst having been 
convicted of violation of the Rose County Local Option Law. This man, 
Hurst, is not thr. owner of any real estate or personal property, but he 
live" in a house which belongs to his minor stepson, the place in which 
the violation took 11lace. \V'hile (hp levy has been made against this 



.\XXl".\L REI'OHT OF TilE .\TTOBXEY (;F:XEIUL. 1197 

minor's pro]JPrty by thP a1ulitor, I am inclinnl to th<> opinion that thP 
minor not having- rentc>fl this nropPrty anrl not being responsible for 
the care and control or it and beitl~ in <·harge of his stepfather, :\lr. 
Hurst. that he "·oulrl not he liablP for tlw af'ts of this man Hurst. 
I should lil•e ~-onr opinion in reg-arrl to the liability of the property of 
this minor stevson." 

and while I am very much behind with my worl• on account of the volume of 
it, and especially becausP oi the timP I am req1~in:d to give to the trial of cases 
on ::ceount of the requisition or the genPral as>:embly and the governor, yet, 
I hastE-n to reply to your letter because of thP fact that the property of a minor 
is involved. 

I entirely concur in your opinion. If the property was rented by a guardian 
he would. of course, be responsible for the payment of the Dow tax, but it 
would b<J an unthinlmble proposition to advancE' to hold that the state or any 
of its political subdivisions could sei:~.e upon the property of a minor child 
because someone committed a violation of the law in snf'h property. 

I appredate your l<indness in giving me your opinion in advance and 
recommEnrl this as a splendid practice for prosecutors to follow. It aids the 
attorney general v<>ry m11eh in coming to a conclusion, and it is a commendable 
practice for anoLher reason-it discloses thar the prosecutor has the courage of 
his conYic·tions. i am not meaning this because of the subject-matter, but 
entirely because I thin!• it is the right rule. Vf'ry respectfully yours, 

256. 

'l'niOl'HY S. HOGAN, 

Attorney General. 

INTOXICATING LTQUORS----cONSTITU'I'IONAL PROVISIONS-"LICENSE"
"POND" AND "SCOTT" AND "DEAN LAW"-DOW-AIKEN TAX--DU'I'IES 
OF COUNTY AUDITOR AND TREASURER. 

Dn£~er the constitution of Ohio, the legislature is not permitted to license 
the business of tra(ficldng in intoxicating liquors but ma11 provide against the 
evils thereof. 

The decisions construing the "&cott law" anrZ the "Pond law'' and declaring 
them uncnnstitutional. have established the principle that any attempt by the 
legislatnre to impose a condition precedent to engaging in the business, is an 
attempt to "license" anrl therefure. prohibited. 

In the light of this principle. section G083 of the Dean law requiring the 
1Jerformance of certain conditiolls }Ji'ecedent. to be disclose£L by answers to 
certain questirms therein demanded 1cith respect to naturalized citizenship, and 
restraints (rout certai11 prohibited acts, is ll1U'O'lstitutional. 

Nair! laze iu its discrimination against aliens. is furthermore a violation of 
the fourteenth amendment to the federal constit11tion. prohibiting the states 
from tlenying any "pcrscn" tcithin its juri.wliction, tile equal protection of its 
laws. 

The cot!nly auclitor ancl: treasurrr therefore, may not reject the Dou;-Ail<en 
tax 11'/!en proffcrr.!l. regarrl/es.~ of these prol'isions of section 6083. 

CoLl''IDl'S, Ouw, :\lay 22, 1911. 

Hox. R.\LPH A. B:·:\IW, Prusecuting .1ttvrucy. Youngst01l'11. Ohio. 
Dt:AH Slll:-I -bE>g to acknowledge receipt of your letter of :1\Iay Gth, in which 
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you request my opnnon as to the right of the county auditor or treasurer to 
reject the tax assessed against the business of trafficking in intoxicating liquor 
when tendereu by a person who has answered any or all of the questions set 
forth in section 60il:.l of the General Colle in the affirmative. 

When my attention wa!; rlrst directed to this question I was in doubt as to 
whether or not thP. county auditor in any event had any right to accept what 
is known as an application for a tax raised inasmuch as the statute did not 
provide for such application. In view, however, of the convenience resulting 
from the usc of the forms and methods adopted hy the various county auditors 
under instructions from tlte auditor of state, I have dismissed this question 
from my mind, and have eoncluded that the general question which you ask 
should be answered by the application of the reasoning adopted by my 
predecessor, Hon. U. G. Denman, in his opinion addressed to the auditor of 
state, a copy of which l enclose herewith I concur heartily in Mr. Denman's 
reasoning and in his conclusion therein expressed with respect to the duty of a 
county auclitor in dry [erritory in thit< regard. ln cannot, however, concur in 
Mr. Denman's couclusion with respect to the duty of the county auditor or 
treasurer to reject the tax ass.ossed against the business of trafficldng in intox· 
icating liquor when tendered hy a person who has answered any or all of the 
questions set forth in section GOS:~, General Code, in the affirmative. 

It. is perfectly apparent, I think, that sound public policy requires that 
the officers charged with the collection of the tax in question should not J;>y 
accepting payment of it in advance in a sense sanction a business which is 
illegal and malic criminal IJy statute. The application of this rule then squarely 
raises the question as to whether or not it is lawful for a person who has 
answered the questions required to be answered hy what is familiarly knwon as 
the "Dean law" again to engage or to continue to engage in the business of 
trafficking in intoxicating liquors. The sections of the Dean law called in 
quesUon by your inquiry are as foilo,vs: 

"Section 6081. Each assessor shall rPtnrn to the county auditor, 
with his other returns * * * a statement as to each place within 
his jurisdiction where sw;h business in conducted, showing the name 
of the person, corporation or co·partnership engaged therein, a brief and 
accurate description of the premises * * * and by whom owned. 
Such statement shall be signed and verified * ,. * by such person, 
corporation or co·partnership. 

"Section 6082. If sueh person, corporation or co-partnership on 
demand, refuses or fails to furnish the requisite information ,. * * 
or to sign or verify it " * * the ass~ssment on said business shall 
be fifteen hundred dollars. * * * 

"Section 6083. The statement named in section six hundred and 
eighty-one, shall also contain the following questions and answers 
thereto: 

"1. Are you, or if a firm, is any member of your firm an alien or 
an unnaturalized resident of the United States? 

"2. Have you, or has any membt>r of your firm or any officer of 
your corporation, ever be"!n conviP.terl. of a fPlony? 

"3. Have you, within the past twelve months, knowingly per· 
mitted gambling to be carried on in, upon or in connection with your 
place of business? 

"4. Have intoxicating liquors been so!d at yonr place of business 
to minors, except upon the written order of their parents, guardians 
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or family phyPiPhns, or tf' JlPr<;ons into:!dP.lt<'d or in the habit of ~Ptting 
intoxicated, within the 11a~t twel\·p months, with your lmowledgP? 

a. Have you knowin!TIY pPrmitt('(l improper femaiPs to viRit your 
!Jia<·~ of husin'!5s within thP pa:,t twf'IVe months? 

"Section 1:121!J. Whoever, b~ing enga!Tf'fl in the husiness of traffick
ing in * * * intoxicating liquors. mnkes false answer to a question 
set out in the statement which he is required by law to make to the 
assessor " ;,hall be fined." 

"Section 13221. Whoever bein~ engag-C'd in the huRiness of traffick
ing in spir:tuous, vinous, malt or oth<>r intoxicating liquor, makes 
affi•·mative answer to a question set ovt in the ~tatement which he is 
required by law to make to the assesFor or fails or refuses to answer a 
question sPt out therein or sign or verify ~nch statPmPnt hPfore the 
assessor, anrl thereafter engages in the sale of ' " " intoxirating 
liquors shall be fined. " * *" 

It is ev:dent from an examination of the foregoing sections that thPy 
unequivocally prohibit and mal;e unlawful and crtminal the carrying on of the 
lmsine~s of trafficking in intoxicating liquors by a person who has answered 
one or morf) of the questions set forth in section G083, General Code, in the 
affirmative. The reasoning of the encloser! opinion then will apply to the 
question pre,ented by you unless these statutes, which are so intimately related 
as to constitute a single scheme of ltgislation, are unconstitutional. 

It has always been my rlesire to a\'oid when possible the consideration of 
the constitutionality of any act of the g·eneral assembly. T feel that the attitude 
which the courts are wont to take in approaching such a question ought to be 
even more strictly adhered to hy the attorney general. In this case, however, 
there is no cswpe from a consideration of this question and I shall have to 
either return no ans\\ er at all to your question or to state frankly my views 
thereon. 

Section 18 of the schedule of the constitution of 1851 provided that: 

"At the time when the votes of the electors shall be taken for the 
adoption or rejection of this constitution, the additional section, in the 
words following, to wit: 'No lirense to traffic in intoxicating liquors 
shall hereafter be granter! in this state; but the general assembly may, 
by law, provide against evils resulting thflrefrom,' shall be separately 
sPbmitted to the electors for adoption or rejection. "' "' "" 

The said proposed section of the constitution was adopted and became 
section 9 of article 15 thereof. It woulu seem to be clear that the statutes 
above quoted must under the constitution be justified as a provision against 
the evils resulting from the business of trafficldng in intoxicating liquors and 
t'lat if they impose conditions upon such business amounting to a license they 
must he held invalid. 

State vs. Hipp, :JS 0. S., Ht9. 
Butzman vs. Whitbeck, 42 0. S., 223. 
StatA vs. Sinks, ·!2 0. S., :H3. 
Adler v,;. Wh!tbeclt, 44 0. S., 539. 
Anderson vs. Brewster, 44 0. S., 5G6. 

In pa!:'sing it is to be observed that the purpose and effect of a law relating 
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to intoxicating liquors is not conclusively deterrnined by the proposed object 
of the law as expressed in the title. Thus the act in question which was passed 
:.\Tarch 12, 1!109, is entitled, "an act " " " to further provide against the 
evils rerulting from the traffic in into-.,:icating liquors," and purports to be 
enacted under tho express power of the general assembly granted to it by 
section 9 of article 1 [; of thP constitution. However, both the "Pond law" so 
called, 52 0. L., 153, and the "Scott law," so-called, 80 0. L., 1fi4, were similarly 
entitled and yet both of them were hold by the supreme court substantially to 
amount to license laws, and• therefore to he unconstitutional. (State vs. Hipp, 
Butzman vs. '\\'hitbecl' and State vs. Sinks, supra.) 

Certain provisions of the '·Pond law" afford an interesting parallel in con
nection with the provisions of the Dean Jaw now under consideration. Among 
other things that law provided that each person engaged in the traffic in intox
icatin~ liquors should execute a bonrl to thP state, conditioned for the faithful 
performan1·e of all and singular the requirements of the act. The act prohibited 
!.'ertain things inci!lenlal to the traffic. such as furnishing liquor to minors and 
to hab:tual drunlmnls, 1 he carrying on of the business in a disorderly manner, 
etc. The act fttrther providea that each person so engaged in the business 
sho~1ld pny an annual tax, failure to pay which should be deemed a breach of 
the condition of the bond. It was alEO provided that if a person should con· 
tinue in the traffir. after his bon1J had been forfPited he should be guilty of a 
misdemeanor and fined as well n.s being liable as for default of his bond. In 
the opinion of the court in State vs. Hipp, supra, per Okey J., page 284, is found 
the following language: 

"It is * .,, * where the person engaged or engaging in the traffic 
fails to comply with the statute in the way stated, impossible for him 
to cany on such tmffi.c * * * without committing a crime. But 
dealers in liquors who execute bonds and pay into the treasury, in 
advance, annnal sums of money, as stipulated in the act, acquire a 
privilege of freely trafficking in intoxicating liquors " * * to the 
excluf<ion of all other rlealP.rs. 

* it is our duty to look through the collocation of words, 
whatever the form, to the operation and effect of the statute, and 
determine from that whether it is within the constitutional inhibition. 

* * * 
"The power to license certain classes of business, impose a charge 

therefor in the form of a tax, and enforce the payment of the tax as a 
condition precedent to thP. lawful prosecution of the business, is well 
settled. * * * With respl'ct to the trJffic in liquors, however, the 
power to license is * * * in terms denied, but in relation to such 
traffic express powH is granted to 'provide against evils resulting 
therefrom' * * * 

·'An effort has been made to show * * " that giving the bond 
and p,tying the money is simply the performance of a condition upon 
which business may be done, the conditions, it is said, not I.Jeing different 
in principle from regulation~ a" to the days and times of closing the 
place of business, putting in or removing- screens or the like. But we 
think the provisions of this statute are of a very different character. 
They impose, as we have seen, condWonR prer.erl•mt to the lawful pros
ecution of such business. Non-compliance with the statute renders its 
prosecution, to any extent wholly illegal; and hence, the act falls 
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within the definition of a license law stated in the cases to which I 
have referred. * "' * So, it is objected that there is no provision 
that a dealer shall be a person of good character; but character is not 
a necessary element in a license. ·whether it is in effect the grant of a 
license, and therefore inhibited, must be determined from the whole 
act. The constitutionality of a statute depends upon its operation and 
effect, and upon the form it may be made to assume. This statute, 
in its title, is an act to provide against evils resulting from the traffic. 
In form, it requires the payment of money and the execution of a 
bond, and provides that certain consequences shall follow in case a 
dealer in liquors fails to comply with the act. In substance, it is, as 
to all dealers who fail to comply with its 11rovisions; a stringent pro~ 

hibitory liquor law, and as to all df'alers who do so comply, it grants 
the privilege in the future to deal in such liquors to the extent not pro
hibited by previously existing lvws. In legal effect, it is an act granting 
to those who comply with its provisions, licenses to traffic in intox~ 

icating liquors, to tbe exclusion of all other dealers, and hence it is 
in conflict with the constitutional provision under consideration." 

From this decision Johnson, J., dissented in a very able opinion, but it 
seems to me that the reasoning of Judge Okey, as expressed in the above 

·quotation is absolutely sound. It may be summarized as follows: that which 
grants to persons who comply with certain conditions a privilege. denied to 
those who fail to comply with those conditions respecting the carrying on of 
a business, constitutes a license even though the privilege so granted is not 
absolute and cannot be construed to confer irrevocable authority upon the 
grantee thereof to engage in such business. It is the distinction between the 
rights of the performer of the conditions precedent and those of the person 
\\ ho has failed to perform the conditions that constitute the privilege and the 
license. 

In Butzman vs. Whitbnck, supra, Owen, .J., in holding the Scott law, so
called, unconstitutional, referred with approval to State vs. Hipp and employed 
thE> following language: 

"The Pond law said to the dealer: procure a bond signed by two 
sureties or stand condel!lneil before the law. The Scott law says to 
the dealer upon another's premises: procure tho; written consent of 
the owner of your place of business or suffer the penalties denounced 
against you. Nor does the analogy fail because the tax is not the 
price of the license." 

The doctrine annonncerl in these two decisions has never been departed 
from by the supreme court of this state and it may be regarded: as the settled 
lHw of this jurisdiction under the constitutional provision above quoted. 

Returning now to tho analysis of the Dean law, it seems to me fair to say 
that by virtue of this provision an alien or an unnaturalized resident of the 
United States is prohibited from engaging in the traffic. Naturalization then 
is dearly a condition precedent to the doing of the business; therefore a 
naturalized person is vested with a privilege denied to an unnaturalized person, 
and this privilege while not identical with that announced as a license in the 
t\\ o cases above referred to, seems to me to be essentially similar thereto. 

The other provisions of section 6083 may be grouped together. In effect 
they impose a character rondition upon the privilege of carrying on the business. 

21-Vol. IT-A. G. 
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In substance they enact that the liquor traffic is a business which may be con
ducted only by persons of good character. lt must be acknowledged that these 
provisions arc soruewhat different from the others which have been heretofore 
cii:'lcussed in that instead of defining the consequences of failure to do certain 
things they prescribe the consequPnces of doing certain prohibited things. 
They are, however, essentially similar to that provision of the Pond law which 
was to the effert that a breach of the bond required by the act should bar any 
p~oJrson from thereafter engaging in the bu~iness. 

While as remarked by .Judge Okey in his opinion in State vs. Hipp., supra, 
the character qualification is not an essential element of a license, it seems to 
me that that which imposes a character qualification upon the lawful doing 
of a business is in the nature of a licensP. 

]<~rom all of the foregoing I incline to the opinion that by virtue of the 
authority laid down in the cases above cited. construing section 9 of article 15 
of the constitution, it is not competent for the general assembly of this state 
to' impose any condition upon engaging in the husiness of trafficking in intox
icating liquors, so that the right or privilege of one class of persons to engage 
therein is not equal to that of another dass. Tt may provide for prohibiting 
the tr•affic entirely, and it may prohibit certain things being done by all persons 
\l·ho are engaged in the business, but it may not impose conditions upon which 
the business may be carried on, for to do so would be to impose a license upon 
the same. 

As remarked in Butzman vs. 'Whitbecl;, supra, it is not essential to a license 
lhat there be a charge exacted for thP. privilege imposed by the license. For 
this reason the fact th'at .the Dean law, so-cal!ef\, is supplementary to and to 
be read in connection with the Dow-Aiken law is immaterial. That is to say 
it is not because those who engage in the business are required to pay a tax 
of $1,000 a year that the liquor laws :n tlv~ir present form must be reg'a.rded 
as creating a license, but because, awl solely because of the distinction or 
classification createrl by section 608:1 ani! related sections above quoted-the 
special privilege enjoyed by naturalize[! citizens anJ rlenied to unnaturalized 
residents; enjoyed by those who have never heen convicted of a felony and denied 
to those who have been convicted; enjoyed by those who have not knowingly 
permitted their place of business to be conducted in a disorderly manner and 
denied to those who have so offended. 

In this last connection there is a fnrther question which I have not deemed 
it necessary to consider, viz: the power of the general assembly to require that 
a person shall return incriminating answers undt>r oath to questions asked 
l>im, and to .impose a penalty if he refuses to answer such questions at all, or 
if in a given case he answers them truthfully. 

There is another aspect of the act nnder consideration, however, which 
has impressed me as worthy of consideration. As above suggested the fact 
that this act amounts to a license regulation follows under the decisions above 
quoted because of the classification of persons which it makes. I think it is 
fair to say that the general ?.ssembly is not. permitted to classify subjects of 
legislation of this sort unless it be for the purpose of imposing a license. 

·However, assuming that there ·may be other purposes in pursuance of which 
the general assembly may classify all subjects of legislation in the manner in 
which they are classified in this act, is the classification which has been adopted 
a reasonable one? The fourteenth amendment to the federal constitution pro· 
vides in part that, "no state sbal! " " " deny to any person within its 
jurisdiction the. equal protection of the law.'' Without citing authorities, suffice 
it to say that the supreme court of the United States, while conceding the 
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Jlower of a Rtate legislature reason:J!Jly to classify the subjects of legislation, 
and while being very reluctant to disturb a ci:Jssifieation made by such a legis
lature, has repeatecliy felt called ll)Jnn to do so in cases in which no reasonable 
or logical ground appears for the cli<:tinction ~o created, applying in so doing 
the clause of the federal constitntion above qnoted. Let it be noted that the 
word used in this clause is "person" and not citizen, which is elsewhere USE'fl 
in the same sectiOn. The use of this word in the context is very significant. 
The obvious intention of the several <;;tates in adopting this amendment was 
to prohibit the states from discriminating in thl'ir legislation against particular 
classes of persons, and a no less apparent intent is disclosed to deny to the 
several states the right to legislate against aliens as a class except in cases 
where sueh a leg-islation is n~cessit<:lterl by the existence of some evil abuse or 
difficulty requiring such action. In othPr words, by virtue of the fourteenth 
amendment above quoted a state legislature is prohibited from enacting into 
law a rule of action with respect to aliens as a class different from that appli
cable to citizens of the United States unless the fa!'t of ali<>nage creates a real dis
tinction for the purpose of the proposed legislation. 

Yick Wo vs. Hopkins, 118 U. S., 336. 
Ex Parte, Va., 100 U. S., 3::!9. 
:VIo. vs. Lewis, 101 U. S., 22. 

See also as to special legiblation: 

Barbier vs. Connelly, 113 U. S., 27. 
Mo. Pac. R. R. Co. vs. Mackey, 1 ~7 U. S., 205. 
Pace vs. Alabama, 106 U. S., 583. 
Soonling vs. Crowley, 113 U. S., 703. 

Tested hy these principles the first paragraph of section 6083 is, in my 
opinion, clearly unconstitutional. The fact that a person may be unnaturalized 
cannot, it Hcems to me, in any way affect his fitness to carry on the liquor 
traffic evPn if it be admitted that the general assembly has the power to pre
scribe the qualifications for carrying on such traffic. The classification created 
by the first question set forth in section G083 and the related provisions above 
quoted is, therefore, purely arbitrary and unreasonable. It is probably true 
that if the legislature has the power to impo~;e a character qualification as a 
condition precedent to carrying on the liquor business, and if the remaining 
questions provided for by section 6083, General Code, do not infringe upon 
other constitutionally protected rights they would not he violate of the guarantee 
of equal protection of the Jaw. 

As I have heretofore indicated, however, I am of the opinion that the 
imposil ion of character qualification is, under the decisions above quoted, 
equivalent to a license and for that reason the statute under consideration 
must be condemned. 

For all of the foregoing reasons I am of opinion that the Dean law, so-called, 
and particularly section 608:\ of the Ge!leral Code, is unconstitutional and void, 
and that, therefore, the county auditor and county treasurer should receive 
the amount of the Aiken tax from a person tendering it, who has answered 
any or all of the questions requirrcl to he as!{ed under said section 6083 of the 
General Code, or who has refusecJ to answer any such questions. 

Yours very truly, 
TDWTHY S. HOGAN, 

.Attorney General. 
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A256. 

OFFICES Cm\IPATIBLE-TOWNSHIP CLERK AND MEMBER OF BOARD 
OF EDUCATION. 

As there are no compulgory, conflictin[f duties. the clerk of a township may 
serve as member of the township boarrZ of education. 

May 22, 1911. 

Hox. J.-\Y S. PAISLEY, Prose~nting .1 ttorney, Steubenville, Ohio. 
DEAR Sm:..:._Under recent date you in(Juire: 

"Can a township clerk sen·e as member of board of education?" 

Sedion 4747, General Code, as amenrlerl April 21, 1910, provides that: 

"In township school rlistricts the clerl< of the township shall be 
clerk of the board." 

Section 4757, General Code, provides in part: 

"No member of the board shall have directly or indirectly any 
pecuniary interest in any contract of the boftrd or shall be employed in 
any manner for compensation by the board of which he is a member 
except as clerk~ 01· treasurer." 

There is no statutory provision forhif!rling the clerk of the board of educa· 
tion from serving on the board as a member thereof; on the contrary section 
1757, supra, expressly recoE,'llizes that a mPmber of the board of education can 
be selected as the clerk thereof. 

The question, therefore, arises aR to whether the duties of a member of a 
hoard of education are so in conflict with Lhe nuties of township clerk as to 
make the two offiees incompatible. You call my attention to sections 3303 and 
3304 of the General Code in that regard. 

Seetion 3303 reads as follows: 

"The clerk may administer oaths, and take and certify affidavits, 
which pertain to the business of his township, or of the t>oard of educa· 
tion of his township, or connected with the official business of either 

_ board, including the official oaths of to'lvnship and school officers, and 
oaths required in the execution, verification, and renewal of chattel 
mortgages." 

Section 3304 reads as follows: 

"Immediately after the township officers have made their annual 
settlement of accounts, the clerk shall make and enter in the record 
of the proceedings of the trustees a detailed statement of the receipts 
and expenditures of the township for the preceding year, if any, the 
amount of money received and expended· for such purposes in each 
such flistrict in the township, and the receipts and expenditures of the 
township board of education. He shall state from what source the 
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moneys were received, to whom paid; for what expended, and in detail 
all liabilities, if any. On the morning of the first Tuesday after the 
first :\Ionday in ::-.ovember, each yC'ar, the clerk shall post a copy of 
such statement at each place of holding tm·:nship elections in the ~own
ship. A township cl<!rk refnsing or neglecting to make, entl:\r and 
publish such detailed statement, shall be liable to a fine of not less 
than twenty-five nor more than thirty dollars, to be recovered before 
any justice of the peace of the township, and paid into the school 
fund of the township." 

I am unable to see in what respePt the rluties of a member of the board of 
education would conflict with those of the township clerk, as above set forth. 

Throop on Public Officf!s, section :rl, says: 

"Two offices are incompatible when the holder cannot, in each 
instance, discharge the duties of each." 

Anderson's Dictionary of Law says: 

"Offices are said to be incompatible and inconsistent when their 
being subordinate and·. interfering with E'ach other induces a pre
sumption that they cannot both be executed with impartiality and 
honesty." 

It would seem to me that the duties rlescribed in the above section 3304 
do not conflict with the duties of a mPmber of the board of education, and 
section 3303, supra, simply prescribes acts which the clerk may perform, but 
does not prescribe acts which he must perform. If the provisions of said section 
3304 were compulsory it might· well be considered that as the clerk of the 
township was compelled to administer official oaths to school officers, as he 
could not. administer an oath to himself the two offices would be incompatible. 
I am of opinion, however, that snell is not the case, and that the township 
clerk can serve as a member of the board of education. 

A 257. 

Yours truly, 
TDIOTHY S. HOllAN, 

Attorney General. 

lNFIRi\TARY DIRECTORS-POWER TO REnUILD BHIDGE ON INFIIDTARY 
GROUNDS-PUBLICATION OF NOTICES OF TEACHERS' EXAMINA
TIO::-JS IN "WEEKLY" PAPERS. 

The provisions of section 2529, General Code, are broad. enouah to empower 
the infirmary eli rector to rebuilcl a brirlae extenclin!J over a creek within the 
·infirmary arounds. 

The notice of examinations of applicants for county teaehers' certificates 
must be publishecl once a month ancl only in a "weekly" paper. 

CoLt::~mt:R, OIIIo, :\'lay 23, 1911. 

Hox. D. H. Au~lHTitoXG, Prosecut;,l!l Attonlcy. Jackson, Ohio. 
DE.\U S1n :-I am in recei11t of your eommunication of the 27th ult., copy of 

which is as follows: 

"The county of Jacltson owns an infirmary farm through which 
there runs a creek. There has been built over this creek a bridge, 
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which at the present time has beComE'! out of repair to such an extent 
that a new bridge will have to be built. Can this be done by the 
infirmary directors under section 252!3, as being 'repairs,' or does this 
properly come under those sections of the code which confer the 
authority upon the county commiRsioners to build th~ infirmary and 
other buildings pertaining to the same? 

"I would further like your opinion upon the construction of section 
7817 of the General Code. Under this section how many times in a 
year must the notice mentioned therein be printed, and does the term 
'weekly newspapers' include those published semi-weekly, so that a 
notice might be given in such scmi-wt>ekly newspaper?" 

The care, supervision and management of the infirmary and the grounds 
around the same, and the necessary buildings connected therewith, are under 
the control of the board of county infirmary directors. I take it that the bridge 
to which you refer is necessary to the successful operation of the infirmary 
and that the same is as necessary as ·any other outbuilding connected with the 
infirmary, and I believe comes within the broad provisions of section 2529 of the 
General Code which provides as follows: 

"On the first Monday of March in each year, the board of infirmary 
directors shall certify to the county auditor the amount of money they 
will need for the suvport of the infirmary for the ensuing year, includ
ing all needful repairs thereof. The county auditor shall p!'ace the 
amount so certified on the tax duplicate of the county, and the infirmary 
directors shall have full control of the poor fund and shall be held 
responsible therefor." 

'iVith respect to your second question, s~;ction 7817 of the General Code 
provides that: 

"Each board shall hold public meetings for the examination of . 
applicants for connty teachers' certificates on the first Saturday of every 
month of the year, nnless Saturday falls on a legal holiday, in which 
case, it must be held on the succeeding Saturd'ay, at such place or 
places within the county as, in the opinion of the board, best Will 
accommodate the greatest number of applicants. Notice thereof shall 
be published in two W•3ekly newspapers of different politics printed in 
tbe county, if two papers thus are published, if not, then a publication 
in one only is required. In no case shall the board hold any private 
examination or antedate any certificate." 

I think it is the intent, by virtue of said section, that the notice of the 
intention to bold such examination shall be published every month, since the 
section reads: 

"Each board shall hold public meetings for the examination of 
applic.ants for county teaehers' certificates, etc. Notice thereof shall 
be published in two weekly newspapers of different politics, etc." 

think the fair coru;truction means that notice of each such meeting shall be 
published, and in order to give such notice of such various meetings, notice 
would necessarily have to be published at least once a month, and I am of 
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the opinion tllat F<nch notice must be published in a weeJ<Iy newspaper, that 
the same cannot be published in a semi-wee!{!y nev:spaper. The undoubted 
reason of the legislature for r<'quiring :;uch notices to be published in a weekly 
newspaper was, I take it, that sucL nw.n;r;arrrs permeate more into the rural 
sections of the various counties. 

I trust I have fully answered your inquir)'. 

B 258. 

Very truly yours, 
TnroTIIY S. HOGA:"f, 

Attorney General. 

OFFICIAL STENOGHAPHERS-SERVICES RENDERED TN CIRCUIT COURT 
UNAUTHORI~ED-co:.\1PENSATION ILLEGAL. 

As the ~;tatutes clicl not authorize the employment of official stenographer.~ 
in the circnit cottrt, the county commissioners are not reqnired to pay for such 
services Tenclerecl therein vrior to the amendment to section 1547, General Cocle. 

CoLIJ)!IlUs, On1o, May 20, 1911. 

Hox. CuAs. KmcnnAl'~r, Prosecnting Attorney. Canton. Ohio. 
DJ•:.\H Sm:-1 beg to aclmowlectge receipt of your communication of April 

25, 1911, in which you submit for onr consideration the following: 

"The inspector who is now at work in Stark county has raised a 
question with the commissioners as to the payment of the court 
stenographer's fees for services rendered in the Stark county circuit 
court. The matter has been referred to me for an opinion. It has 
heen the custom here in Stark county for years to pay the court 
stenographer the compensation for transcripts ordered by the circuit 
court and services rendered thereon the same basis and rate as that 
paid for work in the common pleas court. 

"Chapter :l of the code, section 1514 and 15:H inclusive, which is 
the chapter pertaining to circuit courts. contains no reference to nor 
makes any provision for stenographers. 

"Sections 1546 and 154 7 proviue for the appointment of stenographic 
reporter as official stenographer of the common pleas court, and provides 
that such stenographers, when so appointed, shall be ex-officio 
stenographers of the insolvency and superior courts, if any, in such 
county. It has been claimed that the words 'sup~rior court' would 
bear interpretation of :nc1uding the circuit courts because they are 
superior courls, but this docs not a]llleal to me because there are 
added· the words, 'if any in such county,' this being the more con· 
vincing because we have the circuit courts in every county in the 
state. 

"Sections 1549, 1550 and 1552 provide for the fees of court 
stenographer appointed by the common pleas court. The above sections 
do not seem to throw any light upon the question as to whether or not 
the commissioners are authorized to pay hills for stenographic services 
in the circuit court. 

"I am forced to the opinion, therefore, that there is no statutory 
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authority for the employment and payment of the common pleas court 
official stenographer for services rendered in the circuit court. 

"I would be pleased to have your opinion in this matter at your 
early convenience." 

Section 1547, General Code, as amended 101 0. L., page 110, provides as 
follows: 

"When the services of one or more additional stePographers are 
necessary in a county, the court may appoint assistant stenographers, 
in no case to exceed ten, who shall take a like oath, ser'<e for such a 
time as their services may be required by the court, not exceeding 
three )'ears under one appointment, and may be paid at the same rate 
and in the same manner as the offidal stenographer. Such stenographers 
when so appointed shall be ex·officio stenographers of the insolvency 
and superior courts, if any, in such county, but no such stenographer 
or assistant stenographer shall be a relative or in the employ of the 
court or prosecuting attorney." 

I have made a careful examination of the statutes relating to the powers 
of circuit courts and h'ave been unable to find any express authority for the 
employment by said ·court of official stenographers. Reference may, therefore, 
be had to the section •lUoted above to determine whether such authority can 
be reasonably inferreu therefrom. You will notice particularly that the statute 
provides, "Such stenographers when so appointed shall be ex-officio stenographers 
of the insolvency and superior courts, if any, in such county. * * *" 

I am of the opinion that although the circuit court is superior to the 
common pleas court it is not such a superior court as is contemplated by this 
statute. The word "superior" as therein used refers to the title of the court 
rather than to its jurisdiction. The supC'rior court referred to in said section is 
one of gener'al jurisdiction concurrent with that of the! court of common pleas, 
as for instance, the superior court of the city of Cincinnati. The legislature 
at the time of the enactment under consideration mnst be presumed to have 
known of the existence of the circuit court in each county of the state; and 
if it was the intention of the legislature to include said court in its provisions, 
language could have been employed that would clearly indicate such intention. 
The words "if any," appearing in said section, clearly indicate to my mind 
that the legislature referred to insolvency and "superior" courts, and not to 
the circuit courts. 

For the foregoing reasons I am of the opinion that circuit courts have no 
authority, either express or implied, to employ official stenographers, and that 
county commissioners cannot be required to pay for such services rendered in 
the circuit court. 

Very truly yours, 
TiliiOTHY 8. HOGAN, 

Attorney General. 

P. f?. Since writing the foregoing, section 1547 was· amended so as to 
specifically incluile the circuit court in its provisions. This :tmendment, how
ever, does not in any way change my opinion as to transactions occurring before 
its adoption. 
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259. 

TAXES AND TAXATION-RIGHT OF COUNTY AUDITOR TO PLACE 
o:mTTED TAXES 0~ DUPLICATE-POWER PRESERVED FOR YEAR 
uno. 

'l'hc county amlitor has the right to place upon the duplicate, taxes omitted 
for the year 1910, but he ma';! not go back of that year. 

CoLlJ:Imcs, OHIO, May 24, 1911. 

Hox. GEORGE D. Kr.EIX, Prosecnting Attorney, Coshocton, Ohio. 
DEAR Sm:-You:rJ letter of May 8th, requesting my opinion as to the effect 

of the act of May 10, 1910, 101 0. L., 430, upon the power of the county auditors 
to place taxes on the duplicate for five years previous to the discovery of the 
omission, h::ts just reached me. The Jetter was unaccountably mislaiu and I 
wish to apologize to you for the accident which has doubtless resulted in so 
much inconvenience to you. 

Your question is, in the main, answered by an opinion heretofore prepared 
to the tax commission, a copy of which I enclose herewith. 

In connection with this opinion which, as you will observe, does not pass 
precisely upon the exact limit of power of county auditors in the premises, 
permit me to stale that I am satisfied that the joint effect of sections 9, 10 
anrl 11 of the act in question is to permit tbe county auditors at this time at 
least to place upon the dt:plicate omitted taxes for the year 1910, but not to 
go ba<'k of that year. The said sections are as follows: 

"Section 9. The provisions of this act shall not apply to the levy 
or collection. of taxes for the year nineteen ten or to the assessment of 
personal propeJ·ty for taxation for the year 1910. 

"Section 10. That said original sections 3942, 3945, 3948, 3954, 5398, 
5399, 5400, 5401 and 5402 of th<' General Code, and all the acts or parts 
of acts in confiict herewith be and the same are1 hereby repealed. 

"Section 11. Tbis act shall take effect and be in force from and 
after January 1, 1911." 

It seems to me that the intention is clearly expressed to preserve the power 
of county auditors with respect to taxes of 1910, but not with respect to the 
omitted taxes for the previous years. 

With respect, then, to the taxes for years prior to 1910, I am of the opinion 
that the au(~itors have no power after January 1, 1911, to place such property 
on the duplicate. 

In passing, permit me to ob:;erve that section 5401 on close analysis does 
not appPar, either in its original form or in its present form, to authorize the 
county auditors to go back of the taxing yea.r in which the corrections are to 
be made. The auditor's power nuder that section is to correct the returns of 
the assessors rather than the tax Jist and duplicate. 

I trust that the encloRed opinion, with these supplemental remarl,s, will be 
of service to you in the matter in which you are interested notwithstanding 
the unfortunate and unavoidable delay that has ensued. 

Very respectfully yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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260. 

BOARD OF EDUCATION-CANNOT PAY PREMIUM ON BOND OF 
'l'REASURER-RECOVERY OF SUCH PAYMENT MADE BY BOARD. 

'!'he boaTd o( edncation is not authorized to pay the preminm on a surety 
company bond of its treasurer, even though said premiitm amounts to more 
than the salary of saicl treasure?· ancl when it does pay such pre1nittm, recovery 
may lie had· against the boarrl in a proper action. 

CoLu~mcs, Oruo, May 29, 1911. 

Hox. HOILH'E L. s~IALL, Prosecuting Attorney, Portsmouth, Ohio. 
DEAn Sm:-I beg to acknowledge receipt of your letter of the 19th, in which 

you state: 

"I am just in receipt of the report of C. P. Godfrey, state examiner, 
upon the examination of the school and township accounts of Scioto 
county, Ohio, and I note he calls attention to illegal payments by the 
board of education of Portsmouth city school district as follows: 

1909, .Jan. 1, Premium on treasurer's bond .... $87 50 
1910, .Jan. 29, Premium on treasurer's bond .... 217 50 
l!lll, Feb. 20, Premium on treasurer's bond .... 375 00 

"In view of the fact that one of these payments was made with 
my knowledge and by my advice when acting as city solicitor, I believe 
it is only proper that an explanation he given with reference to this 
item. These facts are about as follows: 

"The city treasurer is made by law ex-officio, the treasurer of the 
city school district. For a number of years the salary of such official 
acting as school board treasurer has been fixed at $250.00 per annum 
with the view that an approximate $100.00 of this amount should be 
used to pay the premium on this bond as such school treasurer, the 
amount of the bond not having varied to any extent during a period of 
several years. 

"On .January 29, l!llO, it came to my notice; officially as city solicitor 
that -the board of education had a much larger balance in the hands 
of the treasurer than had been customary in the past and a balance 
very largely in excess of such treasurer's bond. Thereupon in accord
anC'e with law, I notified in writing both the treasurer and board of 
education of such fact and gave instructions that the bond should be 
increased to cover the amount of money in the treasurer's hands. It 
happened that the treasurer had shortly before commenced a new term 
of office, so that there was no possible chance, as it appeared to me, 
of increasing his salary in order to provide him with the necessary 
money to pay for this additional bond. 

"In common jllstice to the treasurer who was called upon unex
pectedly to give greater security than usual, I instructed the board of 
education to pay for this additional security themselves, upon the 
theory that such additional security requirerl by law was given for the 
protection of tbe board of education and not the treasurer; that the 
expense was an etxraordinary one and since no provision had been made 
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which would enable the treasurer to pay it out of his very meagre 
salary, it rceeme:l to m~ only jest and right that the board should pay 
it, regardless of the fact that there was no express authority for so 
doing. 

"I assume that the item of F<.bntary 20th, 1911, amounting to 
$375.00 was paid upon the f~me theory; I cannot answer positively 
for this, however, as I was not at t~at time the legal adviser of the 
hoar.J of education. 

"During the p2.st year lbe board of education has been engaged 
in the issuing of bonds and the work of constructing the new high 
school building, which accounts entirely for the unusually large sums 
of money in the hands of the treasurer. 

"WhatevE:r the law may be, I fef>J no hesitancy in saying that I 
see no justice or right in the proposition of paying an official $250.00 
a year salary, and requiring him to pay out $375.00 per year as premium 
on surety bond. 

"You will understand, of course, that it is very nearly impossible 
for any fiscal official to furnish personal bond in any such sums as 
this treasurer has been obliged to furnish. I believe had the department 
of inspedion and supervision of public offices been put in possession 
of all the facts, attention would not have been called to these items as 
illegal payments. 

"I would like very. much to hear some expression from your office 
as to your views on this proposition." 

You request my opinion as to whether the payment by the board of education 
of the Portsmouth city school district of the premiums for the surety bonds of 
the treasurer was legal ann authorized lJy Jaw. 

Section 4763 of the General Code proyides that the city treasurer shall be 
the treasurer of. the school funds of the city. 

Section 1764 of the General Code provides that: 

"Before ei:ttering upon the duties of his office, each school district 
treasurer shall execute a bond, with sufficient sureties, in a sum not 
less than the amount of school funds that may come into his hands, 
payable to the state, approved by thR hmrd of education and con
ditioned for the faithful disbursement according to law of all funds 
which come into his handE." 

Section 4781 provides in part: 

"The board of education of eaC'h school district shall fix the com
pensation of irs derks and tr0asnrer. which shall be paid from the con
tingent fund of the district. If they are paid annually, the order for 
the payment of their salari<'s shall not be drawn until they present 
to the board of education a r,ertifi~ate from the county auditor stating 
that all reports reqnired by law have been filed in his office. * * *" 

The above sections of the General Code provide for the givmg of a bond 
by the treasnrer of the school district and the compensation to be allowed by 
the board for his services as :>uch treasurer, but I find nowhere in the General 
Code authority for the payment of the premium on the surety company's bond 
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given by a duly elected treasurer of a municipality who is serving as treasurer 
of a school district. 

I agree with you that under the salary of the treasurer fixed by your board 
of education, if you compel him to pay for the premium on these bonds, which 
are in some instat:_lces in an amount exceeding his salary, it would be unjust; 
but the fault is with the law. At the time of the enactment of the statute 
providing that the treaJ:mrer of a school district should give bond, surety com
pany bonds were unk:!lown and all treasurers gave personal bonds. Since the 
enactment of the law providing for the legality of surety company bonds there 
has been no change in the statutes in regard to bonds. Under a similar statute 
the state treasurer waR required to furnish and pay for the surety bond 
furnished by him until Senate Bill No. 57 was passed by the recent legislature. 
This bill provides that if the treasurer of state gives a surety company bond, 
the amount of the premium, not exceeding $1,800, shall be allowed and paid for 
by the state. 

I am, therefore, of the opinion that the payment by the board of education 
of the Portsmouth city school district of the premium on the surety company 
bonds for their treasurer was illegal <tnd the amount can be recovered in a 
proper action. 

B 260. 

Very truly yours, 
'l'lMOTHY S. HOGAN, 

Attorney Generat 

BOARD OF EDUCATION-DUTY TO MAINTAIN FENCES AROUND 
SCHOOLS, MANDATORY. 

Section 7620, General Cocle, m.alfes it a 1nandatory cluty of the boarcl of 
education of a district, to build ancl keep in good repair, fences enclosing school 
houses. 

CoLu~mus, OHIO, May 29, 1911. 

HoN. T. E. McELHIXE>, Prosecuting Attorney, JJfcConnellsville, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your communication of April 

29th, 1911, and although somewhat tardy in answering your inquiry, I wish to 
excuse the tardiness on the ground that this department has been very busy with 
other matters, especially legislatiye matters. In -answer to your inquiry which 
is as follows: 

"I desire the opinion of your department on the following question: 
"Section 7620 of the General Code provides that 'the board of 

education of a district * * * shall build and keep in good repair 
fences enclosing such school houses, etc.' 

"Former attorney general Ellis and also Sheets rendered opinions 
directly opposite to each other as to the duty of the board under this 
section of the Code. 

"Does ti1is section make it mandatory upon the board to maintain 
fences? Can the adjoining land owner compel the board to fence so 
much of the lands as abuts his property? Is the board under any 



.\X::\1:.\L REPORT OF TilE .\TTORXEY GEXER.\L. 1213 

obligation to construct or maintain any part or all of such fence if it 
does not want it for its own usC' and protection? Do the sections per· 
taining to partition fences apply to a board and the adjoining land 
owner?'' 

am of the opinion that said seC'tion to which yon refer, 7620 of the General 
Code, is manrlatory and that the respective boards of education are bound to 
keep and maintain in good repair fences enclosing their respective school 
houses, because section 7620 of the General Code clearly provides and requires 
that boards of e!lucation shall "build and keep in good repair fences enclosing 
such school houses." This section is not a part of the partition fence laws, 
but is entirely distinct therefrom and governs and applies to school houses 
which are under the control of the respective school boards of the state. 
Therefore, I am of the opinion that the school boards are legally bound and 
required to build and maintain their respective fencfs enclosing their respective 
school houses and school grounds, and that the sections pertaining to partition 
fenc€s do not apply to boards of edtwttion for the reason I have already. stated
that all boards of education are bound to build and maintain in good repair 
fences enclosing their respective 8Chool houses as proYided by said section 7620 
of the General Code cited above, and that said section is no part of the partition 
fence laws. 

Another very salient reason why I am of the opinion that school boards 
''should lmild and keep in repair fences belonging to such school houses" is 
that the burden of so building anrl keeping such fences in repair should and 
ought to be borne by the tax payers and 'the respective school districts equally. 
Otherwise, the adjoining property owners of the respective school grounds in 
the state would be bearing more than their portion of the burden in enclosing 
the respective school grounds of the state. For instance, if one individual owns 
all of· the. land surrounding a school grounds he would be required to pay half 
of the cost and e_.'{pense of building and maintaining a fence around such public 
property, which would not be fair; and likewise if two individual citizens of 
any such school district should Gwn the land adjoining such school grounds, 
they would be required to bear one-fourth of the expense of keeping and main
taining in repair the fences enclosing such public grounds, which would not 
be fair, and so one might go on ad. infinitum. 

It is, therefore, my final conclusion that school boards are legally bound 
by section 7620 of the General Code to build anrl keep in repair fences enclosing 
their respective school grounrls or school houses for the reasons that I have 
above enumerated. 

Trusting I have fully answered all of your questions, I remain, 
Very truly yours, 

TI.MOTHY s. HOGA~, 
Attorney General. 
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c 263. 

COUNTY RECORDER-FEES FOR INDEXING MORTGAGES AND DEEDS
NON-COMPI.IANCE WITH STATUTE. 

·when a county recordm· keeps 1tp an index which is not as complete as that 
ordered /Jy section 27GG, General Code. bnt 1chicl~ is authorized by the county 
commissioners, said Tecorder will be entitled. unrler section 2767, General Code, 
to receive ten cents for indexing each lot OT parcel. 

Saicl recorder is obliged in lnw, however, to rnake and keep up his indexes 
as provided by section 2767, General Code. 

June 2, 1911. 

Ho!l". T .. J. Kmc~mu. Prosecuting Attorney. Woodsfield, Ohio. 
DEAH Sm:-I am in receipt of your letter of February ·27, 1911, in which 

you state: 

"Section 2765 of the General Code of Ohio provides for an 
alphabetical index of deeds and mortga~·es and section 2766 gives the 
commissioners authority to order the county recorder to make a general 
index, as therein provided, in addition to the alphabetical index. Section 
2767 of the Code provides that after >:aid general index is brought up 
that the recorder shall keep up thP same ancl shall receive for indexing 
any lot or· parcel, ten cents. 

"I have made no effo_rt to go into detail in reference to these 
various provisions for the reason that they are self-explanatory, but have 
merely made reference to their general provisions for your convenience. 

"I wish to advise that in this county, we have no· other real estate 
index other than the one, a copy of which I herewith enclose you, 
known as the Campbell system, and which is self-explanatory. I 
realize that it is more than an alphabetical index provided for in 2765, 
yet it does not seem to cover all of the requirements provided for in 
section 276G, but this system was adopted in our county in the year 1872 
and all the prior indexes being brought up to that time and continued ever 
since and so far as I know,. the public generally are satisfied with the 
system. I might further say that for keeping up this index the county 
recorder has been paid ten cents for each. tract of land indexed, from 
the county treasury on order of the county commissioners, and the 
same being paid into the recorder's fee fund since January 1, 1907. In 
addition to this, the recorder keeps a complete mortgage index identical 
with this, but kept in what is known as the mortgage index and also an 
in<tex to oil and gas leases. You will observe that a pertinent description 
of the real e&tate is given in this index, giving the original section, 
township and range, but I certainly will not contend that it is alto· 
gether in conformity with section 2766, but taking our deed, mortgage 
and lease indexes together, they seem to fairly well furnish all the 
information required in the three sections above referred to. 

;.One of the former state examiners took the position that our 
system complied with seetion 2766, but one of• the recent examiners 
has taken the position that it does not conform with section 2766, but 
was only an alphabetical index, with some addition, provided in section 
2765 anu that the recorder was not entitled to be paid the ten cents 
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fer eaPh lot or parcel of land as provided in section 2767, and con
tended that it should te more of an abstract of title and that each 
subdivision or lot, etc., should hn under the head of the original 
surveyed section and as J nnderstaml it, that all subdivisions under 
section 12, township 5, nnd range 4 for instance, should be under that 
head and you will ohsE>rve from the copy enclosed that our system does 
not de tl>is and while it gives in which original survey each tract or parcel 
is located, it intermingles them just as they are left for record and I am 
incli!led to believe that this is all that the statute requires. However, 
thE> other would certainly be a r:ouveniE>nce. Of course, if the con
tention of the latter examiner be true, then the recorder will refuse to 
l:eep anything other than the alphabetical index unless he is authorized 
to keep the one as provided in sE>ction 2766. 

"I realize that sertion 2767 providE's that the recorder shall be 
paid for keeping up the index providE>d in 2766 and also any other 
infle.xes authorized by the county commissioners and whether our index 
would he one of those 'other indexes' which the county commissioners 
are n.uthorized to have made and for which the county recorder is to 
receive pay therefor, is a query. If the recorder was keeping an alpha
betical index as provided for in section 27G!5 and also the one provided 
in section 2766 and then the commissioners should authorize another 
index to be kept such as we have, then I do not think' there would be 
any question but what the recorder would be entitled to pay for keeping 
up the same, but in a case like ours where the alphabetical index and 
the index provided for in section 27G6 are not kept and only the one 
known as the Camvhell system kept, there seems to be some question. 
Prior to 1872 nothing but an r.lphabetical index was kept, but a time 
after the Campbell system was introduced, this was discontinued for 
the reason that it seemr1 mere duplication, but it seems to me that if 
the alphabetical index was kept in conformity to law and in connection 
with onr system, that it would he sufficient and that the recorder would 
be entitled to pay therefor. I think I hnv<' gone over the situation 
fully anLl would like to have your opinion on the following questions: 

"First. Is an index l\ept by the county recorder, such an index 
as entitled him to receive the ten cents for indexing aach lot or parcel 
of lot from the county treasury? 

"Second. If an alphabetical index was kept in addition to the 
Campbell system, would the county recorder be entitled to pay as. pro
vided in section 2767? 

"Third. If youJ" answer should be no to both of the above, and 
the board of county commissioners should order the new indexes as 
provided in section 27f>6, will it he possible for the county recorder 
to begin at this tim~ with the new indE>xcs and keep them up from this 
time on, or will it be necessary to go back to the beginning and bring 
them up and then keep them up as provided in section 2767? 

"I am sorry to be compelled to trouble you in this matter, but as above 
stat~d. it is a serious proposition with us and therefore I would be 
very much pleased to have as early an opinion on this matter as you 
can possibly render us." 

Section 2765 of the General Code provides: 

"The county recorder shall keep a daily register of deeds and a 
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daily register of mortgages, iu which he shall note, as soon as filed, in 
their alphabetical order according to the names of the grantors, 
respectively, all deeds and mortgages affecting real estate, filed in his 
office. He shall keep such daily register in his office, and open to the 
inspection of the public during business hours." 

Section !::766 of the General Code provides: 

"'When in the opinion of the commissionern of any county they are 
needed, and they so direct, in addition to alphabetical indexes, the 
county recorder shall make, in bool's nrepared for that purpose, general 
indexes to tllP. records of all the real estate in the county by pracing 
under the heads of the original surveyect sections or surveys, or parts 
of a section or survey, squares, suhdivisions, ·or lots, on the left plage of 
such index book, first, the name of the grantor or grantors; second, 
next to the right, the n::une of the grantee or grantees; third, the 
number and page of the record where the instrument is found recorded; 
fourth, the character of the instrument, to be followed by a pertinent 
description of the property conveyed by the deed, lease, or· assignment 
of lease; and on the opposite page, in like manner, all the mortgages, 
liens, or other incumbrances, affecting such real estate. For his 
services in makiug such description and noting incumbrances, he shall 
receive for each tract describe<l five cents, in addition to his other 
fees." 

Section 2767 of the General Code provides: 

"When brought up and completed, the recorder shall keep up the 
general indexes described in the next preceding section, or any other 
indexes authorized by the county commissioners. He shall receive for 
indexing any lot or parcel of land, ten cents, to be paid from the county 
treasury." 

Said section 2767 of the General Code is a codification of section 1155, 
Revised Statutes, which reads as follows: 

"When general indexes, such as are rlescribed in the next preceding 
section, or any other indexes authorized by the county commissioners, 
are brought up and completed, the recorder shall keep up the same; 
anrl he shall receive for indexing any lot or parcel of land, ten cents, 
to be paid out of the c~mnty treasury." 

You state in your letter that- the Campbell system was adopted in your 
county in 1872 and that the county recorder has been paid for keeping it up 
on the order of the county commissioners. Therefore, I assume that the indexes 
l'ept up under the C'ampbell system are authorized by the county commissioners. 

From a reading- of section 2765, supra, it is clear that it is the duty of the 
county recorder to keep up an alphabetical register of the deeds and mortgages. 
This the county recorder has failed to do unless the Campbell system may be 
considered as a compliance with said section.- A reference to the sample page 
of the Campbell system which you furnished will disclose that it is more than 
what is required by said section, but in no sense can be considered such an 
index as is required by section 2766, supra. Such being the case, the question 
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then arises whether it can be considered under section 2767 as "any other 
indexes authorized by the county commissioners." A reading of section 1155, 
Revised Statute~;, of which section 27fi7, supra, is a codification, will clear up 
the langmtge used in said section 2767 anJ wiil uisclose that it was the purpose 
of said section to allow the county re~order the compensation of ten cents a 
lot for keeving up the general inclexe;: proYided for under section 2766, supra, 
or for keeping up an11 other system of inclering tchich may lzave been authorized 
by the county commissioners. 

The dilli<!ulty in the case in· quel'<tion if< that the county recorder has not 
kept an alphabetical register as required of him by section 2765, supra; had 
he flone so tile question would have been clear. 

Coming now to an~:;wer the question set out in your letter, I am of opinion, 
that while the county recorder was dcorclict in his duty in not keeping up the 
register required by him to be lHmt under section 2765, supra, yet as you state, the 
county commissioners have recognized the Campbell system as one authorized 
by them under section 2767, snpra, by paying snch recorder the fees called for 
under said section, said Campllell system is to be considered as falling within 
the words "or any other indexes authorized by the county commissioners" and 
is such an index as entitles him to receive ten cents for indexing each lot or 
parcel of land from the county treaEnry. 

In conclusion, I would say, however, that the county recorder should keep 
up the alphabetical register called for by sertion 2767, as the law specifically 
makes it his duty so to do. 

Trusting that you will find my opinion as given above to be sufficiently 
comprehensive to cover the three qnestions asl\ed by you in your letter, I beg 
to remain, 

A 264. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

SOLDIERS' RELIEF COMMITTEE-EXPENSES OF PREPARATION AND 
FUNERAL OF SOLDIER TO 13E BURIED OUTSIDE OF STATE. 

Thouqh a "soldiers' relief committee" may not incur the expense of burying 
an incligrnt soldier outside nf the state, they may pay tor the prepnmtion of 
the bocly an(i the funeral. leaving the expense of actual burial outsicle of the 
state. to other· parties. 

COLU)IllUS, OHIO, June 3, 1911. 

Hox. Jonx A. CLIXB, Prosecuting Attorney, Glevelancl, Ohio. 
DEAR Sm :--I lleg to acknowledge receipt of your letter of April 24th, in 

. which you call attention to the conclusion of my opinion of April 19th to the 
effect that "a soldiers' relief committee may not enter into a contract with an 
nndert.al\er providing for the burial of an indigent soldier in a burial ground 
outsirle the state of Ohio," and requesting my opinion further as to whether 
or not >:uch committee may contract with an undertaker for the preparation 
of the body and the. funeral in this state, leaving the expense of the actual 
burial in another state to be defrayeu by the family of the soldier. 

·while the question is not exactly clear from a reading of sections 2950 to 

22-Yol. II-A. G. 
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2957, General Code, and While no express authority is therein found for the 
making of any contracts other than the one generally referred to in section 
2950 and specifically set forth in section 2954; and while also section 2951 
expressly provides that t)le committee so appointed shall "use the forms of 
contracts herein prescribed and abide by t~e regulations herein provided," and 
section 2952 expressly directs the committee to "cause to be buried such indigent 
soldier" and to report to the c~ommissioners the place of the burial of the 
indigent soldier, I am, nevertheless, constrained to hold that the committee 
may lawfully contract with an undertaker for all the items specified in section 
2954 excepting the actual interment. of the body. This conclusion is fairly 
inferable from section 2956 which provides that: 

"If a s·aving of money is effected, by reason of donations of 
carriages, owning of cemetery lot, or other items mentioned in the 
bill of e:x;pense, the amount of such saving shall go to the family of 
the deceased, or to those who may have cared for the deceased. in life, 
or remain in the general f1ma of the co1tnty, at the discretion of the 
committee. * * *" 

This section clearly recognizes the possibility of a contract being made 
containing fewer items. than those specifically required by section 29.54. I know 
of no reason why the actual interment of the body may not be omitted as well 
as other items such as the furnishing of two carriages. 

B 264. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

BLIND RELIEF COMJVIJSSION-NEEDY BLIND-PERSON RECEIVING A 
PENSION. 

Those persons are such "needy blind" as to be entitled to assistance from 
the "blincl relief commission" who have not suffi/Yient means to obtain the 
necessities of life ana who, without assistance would become a charge uponi 
the county. 

The question of such need is one of tact in the determination of which the 
tact that such peTson Teceives a U. S. pension, is an element to be considered 
by the blind relief commission, in connection with all other circumstances. 

CoLUMBUS, OHIO, June 5, 1911.. 

HoN. HUGH R. GILJ\tORE, PTosecuting Attorney, Eaton, Ohio. 

DEAR Sm:-In reply to your letter of April 5th, 1911, in which you ask 
.this department for a written opinion upon the following question, viz: 

"Is a blind person, who became blind while a resident of this state 
anrt who has been a resident of the county for one year, entitled to 
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assistance from the 'blind relief commission' while receiving a pension 
from the United States government?" 

Beg to advise that section 29G5 of the General Code clefines "needy blind" 
in the following language: 

"Any person of either sex who, by reason of loss of eyesight, is 
unable to provide himself with the necessities of life, who has not 
sufficient mC>ans of his own to maintain himself, and who, unless re
lievecl as authori7.ed by these provisions would become a charge upon 
the public or upon those not required by law to support him, shall be 
deemed a needy blind person." 

Section 29G5, General Code. 

It was the intention of the legislature to provide a method for giVmg 
assistance to a blind person who because of loss of sight is unable to provide 
the necessities of life antl who has not the means of maintenance, but who, 
without assistance from the county would become a charge upon the public or 
those not required by law to furnish :::upport and maintenance. 

There are certain jurisdictional cnalifications necessary before the blind 
relief commission can consider an application, which are set forth in section 
2966 of the General Code. 

"in order to receive relief under these a needy blind person must 
become bliud while a resident of this stb.te and shall be a resident of 
the county for one year." 

Section 2966, General Code. 

The jurisdictional qualifications being present the blind relief commission 
is authorized to hear evidence and the Question as to whether or not assistance 
is to be granted to an applicant is a question of fact and not a question of law; 
and the finding of the commission is final and not subject to collateral attack. 

The fact that an applicant receives a pension from the United States 
government should be consid€:red by the blind relief commission in arriving at 
its judgment as to whether or not the applicant is without sufficient means 
for his own maintenance, anrl the faP.t that the applicant receives a pension 
from the United States government sh011ld only be considered in so far as 
arriving at a just and proper amount of assistance to be extended in the event 
that the applicant is found to be a needy blind person, who, without assistance 
would become a charge upon the public or upon those not required by law to 
support him. 

Very respectfully yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 



1220 PROSECUTING ..lTTORNEYS 

266. 

FINDING OF BUREAU AGAINST COURT BAILIFF-SETTLE:\iENT OF 
CLAIMS-APROVAL OF ATTORNEY GENERAL. 

A settlement ot claims against a court bailiff tor illegal pawnents by the 
clerk of courts. would not etfect a settlement of other claims tor drawing salary 
as deputy slle1·i(f while holding the oflice of cmtrt bailiff. tmless the term.'!' 
includefl such settlement. or unless judgment teas taken on both causes of action. 

Notice slwztlcl be given to 'the attorney general before such settlement is 

made. 
COLU~IllL'S, OHIO, June 7, 1911. 

Hox. T. E. McELlllXFY, Prosecuting Attorney, McConnellsville, Ohio. 
DEAH SHc-I herewith note the receipt of your inquiry of March 3rd, a 

copy flf which is as follows: 

"The court bailiff appointed by the court of common pleas •in 
Morgan county, receivPd payment. upon the certificate of the clerk of 
conrts, duplicate payments for a number of dates, the amount being 
claimed for services rendered at night sessions of the court. The state 
bureau of inspection, etc., made a finding against said bailiff in the 
amount of $52.50 for such rluplicate payments. During a part of the 
time that said bai)iff was so drawing pay for services as bailiff, he was 
duly appointed and acting deputy sheriff, drawing a salary of $100 per 
year as deputy sheriff. Said bailiff has refused to pay the finding made 
by said bureau and I have suit prevared to file. Under the recommenda· 
tion of the bureau, I prepared suit to cover the periods that said party 
was receiving salary as deputy and also compensation as court bailiff. 
Their further recommendation was to the effect that if said party would 
settle for the amounts received for said sessions that the settlement 
should be made. 

"My inquiry is thi8, would settlement of this amount be a bar to a 
future recoYery of such amounts as were drawn when said party was 
acting as deputy sheriff also? 

"Would the approval of your department be neceSsary to such 
settlement, when malle in accord'ance with the finding and recommenda· 
tion of the bureau?" 

Answering your first question, I would say that the settlement would not 
bar a future recove1-y of the amounts drawn by the party while he was acting 
as depnty sheriff unless the terms of settlement included such amounts or 
unless a judgment was taken against the party on both causes of action. 

In answer to your second question woulrl say section 286 as found in 101 
0. L., 384, provides in substance· that, before or after a civil action is com· 
menced to recover fees illegally. or unlawfully drawn, it shall not be lawful 
for the county commissioners or any hoard or officer to make a settlement or 
compromise of any claim, such civil aetion arising out of such malfeasance or 
misfeasance or neglect of duty so reported upon by the state board of inspection, 
nor for any court to enter any compromise or settlement of such action without 
first giving notice thereof to the attorney general and allowing him to be heard 
in the matter. 

So it would appear that at least the tacit approval of this department is 
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necessary, and such settlement, since the statute provides for the giving of 
notice to the attorney gem•ral and allov. ing him to be heard in the matter if he 
so desires. 

Regarding the finding of the bureau against your party it might be well for 
you to look at the case of State ex rei. vs. ShDffer, 18 Ohio Decisions, 303. 

I regret very muc-h that I bave been unable to get this opinion to you at 
an earlier date. 

c 266. 

Yours very truly, 
TnlOTHY 8. HOGAX, 

Attorney General. 

PROSECUTING ATTORNEY--LEGAL ADYTSER OF SCHOOL BOARD IN 
INJUNCTION SUI'l' BROUGHT BY ::II:ENIBER TO PREVENT RE::II:OVAL. 

Unless a ~:alid reason exists which prevr.nts the prosecuting attorney from 
serving, that official is obliged to act. as legal counsel for the board of eclucation 
in defencling an ·injunction suit bmught against said board by a member, to 
prevent !lis 1·ernovat fur ?Wn·attcurlance at mectiugs. 

Cou:::-.mes, Omo, .June 8, 1911. 

Hox. CnABLF:S F. Rnli:LE, Prosecuting ltftorney, Zanesville, Ohio. 
DK\lt Sm:-Untler date of ::l'!ay Gth you ask for my opinion as to whether 

or not the boanl of education in a special school district has the power to 
employ and pay out of the school funds, legal counsel to represent it in de· 
fending an injunction suit brought by one of its own members to prevent said 
board from declaring his office vacant because of alleged non-attendance at 
meetings of the board, as provided for in section 4748 of the General Code, and 
you call my attention to sections 2918 and 47Gl of the General Code. 

Section 2917 of the General Code provides: 

"The prosecuting attorney shall he the legal adviser of the county 
commissioners and all other county officers and county boards and any 
of them may require of him written op:nions or instructions in matters 
connected with their official duti~s. He shall prosecute and defend all 
suits and ar.tiom; which any such officer or board may direct or to 
which it is a party, and no county offirC'r m:J.y employ other counsel 
or attorney at the Expense of the county except as provided in section 
twenty-four hundred and twelve. He shall !Je the legal adviser for all 
township officers, and no such officer may employ other counsel or 
attorney except on th•} order of the township trustees dtily entered 
upon their journal, in which the compensation to be paid for such 
legal services sh<Jll be fixed. Such compen>'ation shall be paid from 
the township fund." 

Section 2918 provides in part a<; follows: 

"Nothing in the preceding two sections shall prevent a school 
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board from employing counsel to represent it, but such counsel, when 
so employed, Rhall be paid by such school board from the school fund." 

Section 4761 provides in part as follows: 

"Except in city school districts, the prosecuting attorney of the 
county shall be the legal adviser of all boarrls of education of the county 
in which he is serving. He shall prosecute all actions against a 
member or officer of a board of education for malfeasance or misfeasance 
in office, and he shall be the legal counsel of such boards or the officers 
thereof in all civil actions brought by or against them and shall con
duct such actions in his official c<\pacity. 'iVhen such civil action is 
between two or more boards of education in the same county, the pros
ecuting attorney shall not be required to act for either of them." 

I assume from your question that the special school district to which you 
refer is one, the territory of which is all within lVIuskingum county. 

Section 2917, supra, makes the prosecuting attorney the legal adviser of all 
county officers and boards and of township officers .. 

Section 2918, supra, provides that nothing con!ained in section 2917 shall 
prevent a school board from employing counsel to represent it. 

Section 4761 makes it the duty of the prosecuting attorney to represent all 
boards of education in the county in which be is serving, except city school 
districts, and provides that he shall conduct all civil actions brought by or 
against them. There are certain instances, however, wherein a prosecuting 
attorney is not required to act, as for example, where the action is 
between two or more boards of education; also when he is made the legal 
adviser of both parties to a controversy be may choose which he will represent. 
The prosecuting attorney being the legal adviser of so many and various officers 
and boards, it often happens that when a controversy arises between various 
officers or boards, he being the legal adviser of both parties, it is necessary 
for him to decide which party he shall represent in the matter. 

As I understand the law, it is that unless there is some reason that the 
prosecuting attorney cannot act in a suit against a board of education it is 
his duty so to do, and the duty of the board to permit him so to do. If, how
ever, tbere is some reason that the prosecuting attorney cannot act the board 
may by virtue of section 2918, supra, employ counsel to represent it. 

Since a board of education by virtue of section 4749 is a body politic and 
corporate, anu as such is capable of suing and being sued, it was necessary to 
provide for the contingency tbat might arise where the prosecuting attorney 
could not represent the board anrl, therefore, it was provided for in section 
2918, supra. 

I am, therefore, of the opinion that if the special school district to which 
you refer is wholly within the cou:1ty, anrl there is no reason why the pros
ecuting attorney cannot represent the board of education of said school district, 
it is the duty of the prosecuting attorney to so represent said board and said 
board is without authority to employ legal counsel to represent it in place of 
the prosecuting. attorney and pay such legal counsel out of the school funds. " 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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D266. 

TAXES AND TAXATION-TUBERCULOSIS HOSPITAL-JOINT BOARD OF 
COUNTY CO::\DHSSIONEUS OF ADJOI!\ING COlJNTIES-BOND ISSUES 
-TAX LEVIE8-SHARE OF EACH COUNTY-LI:\HTATIONS. 

When t1re county commissioners of adjoining counties form themselves into 
a joint board for tile purpose of erecting and maintaining a tuberculosis hospital, 
the financial burdens must be borne by the counties and not by the joint board, 
as such ana the levies must be 1nuflc and bone!!; issued by the respective counties 
in proportion to their tax v'tluation. 

As the statutes so provide, bonds issued for the purchase of a site for a 
district tuberculosis hospital ancl f01· other purposes connecte(f; with its establish
ment are limitecl to an arnount which can be raised by the respective counties 
by a single levy. 

Cou;::o.mL's, OHIO, June 8, 1911. 

Hox. CARL ·w. LENZ, Prosec1tting Attorney, Dayton, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of May 18th, sub

mitting for my opinion thereon the following questions: 

"The boards of county commissioners of Montgomery and Preble 
counties have organized as a joint board for a district tuberculosis 
hospital and have determined to purchase a site and to erect thereon 
the buildings necessary to accomplish the purposes set forth in section 
3148, et seq., of the General Code. Sufficient money is not at the present 
time available for these purposes. 

"1. May bonds be issued for the purcha..<;e of a site? 

"2. If bonds may~ be issued by whom may they be issued and 
against what tax duplicate are thPy a charge? 

"3. If bonds may be issued may the amount of the issue exceed 
a sum that will be in anticipation of, and can be paid by, the proceeds 
of a single levy for· one year: or can the amount be in a sum which 
would haYe to be paid by a series of levies from year to year." 

The sections of the General Code involved in your several inquiries are in 
part as follows: 

"Section 3148. In accordance with the purposes, provisions and 
regulations of the foregoing sections. except as hereinafter provided, · 
the eommissioners of any two or more counties '" * * may form 
themselves into a joint board for the purpose of establishing and main
taining a district hospital for the care and treatment of persons suffer
ing from tuberculo~is, and may providE' the necessary funds for the pur
chase of a site and the erection of the necessary buildings thereon, in 
the manner and for the purposes hereinbefore provided. 

"Section 3152. The first cost of the hospital, and the cost of all 
betterments and ad(litions thereto, shall be paid by the counties com
prising the district, in proportion to the taxable property of each county, 
as shown by their respective duplicates * * * The boards of com
miru~inners of counties jointly maintaining a district hospital for tuber-



1224 PROSECUTING ATTORNEYS 

culosis shall make annual assessments of taxes sufficient to support and 
defray all necess::try expen~es of such hospital." 

The reference in section 3148 to the "foregoing sections" and to "the manner 
and purposes hereinbefore provided" is manifestly to the appropriate provisions 
of section 3139, et seq., of the General Code, immediately preceding section 3148, 
which provide for county tuberculosis hospitals. The following provisions of 
these sections are important: 

"Section 3140. * * * the board of county commissioners may 
construct a suitable lmilding * * * to be known as the county 
hospital for tuberculosis, an<l the provisions of law requiring the com
missioners to submit the question of the policy of building such building 
to the voters of the county shall not apply thereto. 

"Section 3141. The county commissioners shall provide for the 
proper furnishing and equipment of such hospital. ·when, in any county, 
funds are not available to carry out these provisions, the commissioners 
shall levy for th<tt purpose, and set r 3ide the sum necessary, which 
shall not be usea for any other purpose, and they may issue and sell 
the bonds of the county in anticipation of such levy." 

A doubt concerning the first question arises from the use of the italicized 
phrase in the section last above quoted. At first glance "these provisions" 
would seem to refer to the duti8s specifically imposed upon the county com
miso;;ioners under the section itself, to wit: "the proper furnishing and equip
ment of such hospital." It is manifest, how8ver, that this limited meaning 
ought not to be given to this language. Section 3141 is a part only of section 
2 of the act found in 100 Ohio Laws, page 86. The remainder of that section 
provides that the county commi;;sioners may con~truct a suitable building or 
buildings; and manifestly, the power of the commissioners to levy extends at 
least to the making of a levy for the purpose of construction. 

But in my opinion the power of tl<e commissioners to make a levy and to 
issue bonds in anticipation thereof is not confined even to the proposition of 
construction, furnishing and equipment. The phrase "these provisions" which 
is manifestly ambiguous and uncertain in its meaning as used in the codified 
section was clertr in its meaning when used in the original act. It was a part 
of the act above cited, 100 0. L., 8fl. Not only were sections 3140 and 3141 above 
quoted parts of this act, but sections 3148, 3149 and 3152, also above quoted, were 
likewise parts of the same act. "These provisions" then, means in my opinion 
all the provisions of the act of 1909, and refers as well to the powers of the 
county cornmisisoners as members of a joint board under section 3148, as to 
their powers with respect to county tuberculosis hospitals under section 3140. 
That is to say, one of "these provisions" is the provision for the selection and 
acquirement of a site by the joint boarrl. 

It is clear I think that the effect of SflCtion 3152 is to impose upon the 
counties in proportion to tile taxable property thereof all financial burdens of 
the district. That is to say, such financial burdens are not the burdens of the 
district as such, but of the counties composing the district. Therefore, section 
3148 in providing that "the commissioners of any two or more counties * * * 
may form themselves into a joint board for the purpose of establishing and 
maintaining a dist.rict hospital for * * * tuberculosis, and may· provide the 
necessary funds for the purchase of a site * * * in the manner and for the 
purposes hereinbefore providwl" means, in my opinion, that the commissioners 
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as commissioners, and not as a joint board, must provide the necessary funds 
for the purchase of a site. 

The ('ffect of all these related sections, in my opinion, is to authorize the 
county commissioners of any two or morf' c.:>.:nties as a joint board to ascertain 
the first cost of the hospital, including the cost of the acquisition of a site 
therefor, and to apportion the same hy the rule laid down in section 3152 to 
the counties themselves; then, as hoa,.ds of county commissioners to proceed 
under section 3141 to levy in each county a special tax to meet the apportioned 
cost as thus determined. Such special tax rna)' at least be anticipated by an 
issuance of the l.Jonds of the two counties. 

From the foregoing the answer to the second question suggested by you is 
clear. I think the bonds must Le issued by the county commissioners, not by 
the joint board, and are the bonds of the counties themselves. They may be 
issued without suhmission of the policy thPreof to a popular vote. 

A more difficult question is presented by the third question asked by you. 
The sections above quoted on their face limit the power of county commissioners 
in the issuance of bonds for distrkt or county tuberculosis hospital purposes 
to such bonds as may be paid for hy a single levy. Upon careful consideration 
of the question thus presented ·I am of the opinion that this strict construction 
must be giyen to section 3141 and that the commissioners have no authority 
under favor of this section to borrow money for a period of years necessitating 
succ€ssive levies for the retirement of the l.Jonds issued. I reach this con
c-lusion upon comparison of related sections. Section 3133, providing for the 
establishment of county hospitals, in explicit language authorizes the issuance 
and sale of bonds in anticipation of taxes "to be levierl for such' purpose," and 
for an annual levy and the creation of a sinking fund. No authority is found 
in sect!on 2433, et seq., General Corle, for the issuance of bonds for the specific 
purpose unrler consideration. I am, therefore, of the opinion that bonds for 
the purchase of a site for a district tuberculosis hospital, as well as for other 
purposes in eonnection with thP. establishment and maintenance of such hospital 
when issned by the county c-ommissioners of the several counties comprising 
r.he district must b~ limited in amount as to each county to a sum which may 
be provided for in a single levy. Very truly yours, 

B 267. 

TU10'i'HY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATION OJ<' VILLAGE SCHOOL DISTRICTS NOT LIABLE 
FOR TUITION OF BOXWELL GRADUATES AT HIGH SCHOOLS OF 
OUTSIDE DISTRICTS. 

As village school clistl'icts are not enumerated. in Section 7747, Gem3ral 
Code, the boards of edumtion of such. !listrir:ts are not requirefl to pay tuition 
of pupils residing therein v;ho hold Rox1cell diploma.~ ancl attencl, high schools 
of other districts. 

Under Section 7750, however, the boards of village school districts may, if 
they so desire, enter into agreement with other districts for payment of tuition 
at high schools, of pupils 1·esiclent in sairl 1'illage district. 

CoLU)flll'S, Onw, June 9, 1911. 

Hox. STAXLEY W. l\it:mmLL, .Assistant Prosecuting .Attorney, Cincinnati, Ohio. 
DMH Sm:-I am in receipt of yonr favor of April 15, in which you state: 
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"Under General Code, sec. 7747 (Revised Statutes, sec. 4029-3), 
the obligation of a board of education not maintaining a high school 
to pay high school tuition for pupils who have passed the Boxwell 
examination is limited to pupils rcsl,ding in township or special school 
districts. Under this provision, hoards of education of village school 
districts are not included unless by implication. 

Under Code sec. 7748, boards of education maintaining first, second 
or third grade high schools may be required to pay the tuition of pupils 
residing in such districts who de!1ire to attend high school for four 
years, that is, such boards may be obligated to pay tuition for such 
pupils for the balance of a four-year high school course. I note that 
this section bas, by the opinion of a prior attorney general, been held 
to be a general obligation and to include in its terms village districts. 
The result of these two sections herein referred to would be to require 
a village district maintaining a onP.-year high school course to pay high 
school tuition for its pupils who attend the high school of another 
district l'or the remaining three years of a full high school course, and 
to exonerate a village district maintaining no high school from paying 
any high school tuition at all. I should be obliged if you will give me 
your views of the interpretation of General Code, sec. 7747, taken either 
alone or in connection with other provisions of the law as regards the 
Hability, if any, of a village school district maintaining no high school 
to pay the high school tuition of its pupils." 

Section 77 40 of the General Code, as amended April 15, 1910, reads as 
follows: 

"Each board of county school examiners shall hold examinations 
of pupils of townships and special districts, and of village districts iil 
the subjects of orthography, reading, writing, arithmetic, English 
grammar and composition, geography, history of the United States, 
including civil government and physiology. Two such examinations 
must be held annually, on the third Saturday of April and one on the 
third Saturday of May, at such place or places as such board 
designates." 

Prior to April 15, 1910, said section did not contain the words italicized 
above, to wit: "and of village districts." Consequently prior to that timC! there 
was no provision in the law allowing a pupil of a village school district to 
take the Boxwell examination and receive a diploma thereunder permitting said 
pupil under section 7744 of the General Code to enter any high school in the 
state. 

The general assembly sought by said amendment to said section 7740 to 
correct the law in that respect, but failed to also amend section 7747 of the 
General Code, which in part reads as follows: 

"The tuition of pupils holding diplomas and residing in township 
or special districts in which !lo high Rchool is maintained, shall be paid 
by the board of education of the school district in which they have legal 
school residence, such tuition to be computed by the month." 

I am, therefore, of opinion that the board of education of a village school 
district which doe.'> not maintain a high school is not required to pay the tuition 
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of its pupils when attending a high school. In other words, as I view said 
section 7747, it pla~es thP. oblir;ation to pay tuition of its pupils when attending 
a high school upon township and special districts, but does not place the same 
obligation upon a village distriCt. 

Section 7750 of the General Code reads as follows: 

"A hoard of ed'lcation not having a high school may enter into an 
agreement with one or more boards of edtwation maintaining such 
school for the schooling of all its high school pupils. When such agree
ment is made the board making it shall be exempt from the payment 
of tuition at other high schools of pupils living within three miles of 
the school designated in the agreement, if the school or schools selected 
by the board are located in the same civil townships, as that of the 
board making it, or some adjoining township. In case no such agree
ment is entered into, the school to be ~ttended can be selected by the 
pupil holding a diploma, if due notice in writing is given to the clerk 
of the board of education of the name of the school to be attended and 
the date the attendance is to begin, such notice to be filed not less 
than five days previous to the beginning of attendance." 

Above section 7750 as I view it may well be construed to include within 
its terms village school districts as well as township and special districts, and 
is to be construed in connection with section 7747, supra. 

That is to say, in reading said section 7750 the provisions of section 7747 
must be kept in mind. As I view it, section 7750 authorizes the board of 
education not having a high school to enter into an agreement with a board 
of education maintaining a high school for the schooling of all its high school 
pupils; that when such agreement is made the board making it shall be exempt 
from the provisions of section 7747, supra (to wit: township and special 
districts), from the payment of tuition at other high schools as provided in 
section 7750, and that if no such agreement is entered into if the board is 
required to pay the tuition under S"lction 7747 the school to be attended can 
be selected by the pupil holding a diploma. 

I am, therefore, of the opinion that although a board of education of a 
village school di~trict is not rel]uired to pay the tuition of its pupils while 
attending a school, yet by virtue of the provisions of section 7750 such board 
of education of a village school district is authorized, if it sees fit, to enter into 
an agreement with another board of education for the schooling of its high 
school pupils. 

Very truly yours, 
TDIOTITY S. HOGAN, 

Attorney General. 
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c 267. 

TAXES AND TAXATION-EXEIIlPTJON Ol<' HOUSES USED AND OCCUPIED 
BY NUNS OF THE CATHOLIC CHURCH. 

Houses used and occupied by the nuns of the Roman. Catholic church, are 
exempt tram taxation. 

CoLu::~mus, OniO, June 10, 1911. 

Hox. HEXRY HART, Prosecuting Attorney . .<!andusky, Ohio. 
DEAR Sm:-1 beg to acknowledge receipt of your recent communication, in 

which you inquire as follows: 

"The county auditor of this county has placed on the tax duplicate 
a house used and occupied hy the sisters of the Roman Catholic church 
for taxation. The taxes were not pairl and the property w·as sold at 
tax sale. The reason for not paying the ta.xes was because of the 
opinion of W. D. Gilbert, auditor of state, which was furnished to Mr. 
Otto Hasserodt, auditor of Lorain county at Elyria, Ohio, which letter 
is as follows: 

"'MR. OTTO HASSERODT, A1tditor, Lorain Co., Elyri.a, Ohio. 
"'DEAR Sm:-Referring to correspondence in relation to the taxa· 

tion of sisters' and brothers' houses, beg to advise that the circuit 
court of Franklin county dedde<l. that thP- sisters' a.nd brothers' houses 
are, under the provisions of section 2732, Revised Statutes, exempt 
from taxation, which decision was affirmed by the supreme court of 
Ohio in the case of Watterson vs. Halliday, et a!. 

" 'You are therefore authorized and directed to place upon the 
exemption list of your county, the property of that description. 

"'Yours very truly, 
" '\V. D. GILBERT, 

" 'Auditor of State.' " 

"Ol!r auditor has refused to follow thiR opinion. Please advise 
me at your earliest convenience whether or not in your opinion this 
property is exempt from taxation. My understanding is that these 
houses are us'!d exclusively by th8 '3isters of said church." 

in reply to your letter I wish to say that this department has recently 
renclererl an opinion, which opinion iR based upon the decision as held by the 
supreme court in the case of ·watterson vs Halliday et a!., and in which opinion 
we hold that houses used and occupied by the sisters of the Roman Catholic 
church are exempt from taxation. I think that the opinion to which I refer 
to answers your inquiry an•i I am 8nrlosing a copy of same herewith. 

Very truly yours, 
TDIO'l'HY S. HOGAX, 

Attorney General. 
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B 272. 

EXA:\riXATIONS FOR VETERTXARY STTRGI<~ONS-SPECIAL :\lEETING, 
ILLEGA~ERTIFICATES WITHOGT EXA:\IINATTONS, ILLEGAL. 

The board of e:ram iners may not grant certificates of riglzt to practicie 
veterinary surgery. en·ept upon f'J'aiil inatiuns lzelll at a. regular meeting of the 
board as provided by sections 117~ and 1175, General Code. 11;ith the one exception 
provided in scctiot! 1174, fur persons zclw have practiced prior to J!ay 21, 1894. 

Counmcs, Oruo, June 20, 1911. 

Hox. Dox J. Youxa, Prosecuti1tg Attorney. Xorwalk, Ohio. 
DE.\r: Szn:-I beg to aclmowledgP. receipt of your communication of April 

13, 1911, in which communic,nion you snbmit the following inquiry: 

"On complaint made to me hy parties in Elyria, and by people in 
Huron county, concerning a veterinary surgeon so-called, who com
menced the practice of his profession in that city under the following 
conditions: The practice was commenced without the certificate re
quired by section 1174 of thr: General Code, and since the time of com
mencing the practice, no examinations have been· held under section 
1172. 

"I am informed, however, that the state board of examiners appear 
io have granted a certificate to the applicant at a special meeting, and 
examination, whkh seems to be in conflict with section 1174 of the 
General Code. Please advise me: 

"First, whether the board of examiners can meet in special sessions 
and grant a certificate; and whether a certificate so granted would be a 
valid certificate, entitling the applicant and the holder to. practice 
veterinary medicine and surgery." 

In answer to your inquiry, section 1174 of the General Code provides: 

"Before entering upon the pr.:tetice of veterinary medicine and 
surgery in this state, each person shall pass an examination as to his 
qualifications and fitness to engage in such practice, before the state 
board of veterinary examiners." 

On :\Iay 10, 1910 ( 101 0. L., 355), sairl section was amended to read as 
follows: 

''Before entering upon the practi<'e of veterinary medicine and 
surgery in this state each person, except such as qualify as hereinafter 
provided, shall pass an examination as to his qualifications and fitness 
to engage in such practice. Said examination shall be conducted by the 
state board of veterinary examiners and shall include veterinary 
anatomy, vE>terinary physiolo~y, general pathology, veterinary pathology, 
materia medica, veterinary therapeutics, principles and practice of 
veterinary medicine, veterinary surgery, veterinary obstetriCs, and the 
control of conia~ions diseases of domestic animals; and an average 
grade of at least 70% shall be requireti for passage. 

"Any person who within six months after the passage of this act, 
submits satisfactory evidence to the state board of veterinary examiners 
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that he was engaged in the practice of veterinary medicine and surgery 
in this state prior to ::\lay 21st, 1894, and who pays a fee of $2.50 to said 
board, shall be entitled to practice veterinary medicine and surgery in 
this state and shall receive a certificate from the said board signed by 
the members thereof, which certificate shall state that the person to 
whom it is given is legally entitled to practice veterinary medicine 
and s11rgery in this sta_te; and no person shall, after six months follow
ing the passage of this act, practice veterninary medicine and surgery in 
this state without first having obtained from the state board of veterinary 
examiners a certificate entitling him to engage in such practice." 

Said section, both before and after the amendment thereof, very clearly 
and distinctly provides that before entering upon the practice of veterinary 
medicine and surgery in this state, each person shall pass an examination as 
to his qualifications and fitness to enga,;e in such practice, and I am by reason 
thereof firmly of the opinion that it is mandatory upon the state board of 
veterinary examiners to grant certificates only in the manner set forth in said 
section 117 4 of the General Code, and that any certificate issued otherwise than 
in conformity with the said secrion would not be a valid certificate entitling 
the holder to practice veterinary medicine and surgery in this state, and this is 
especially true in view of the fact that section 1175 of the General Code specified 
that: 

"An applicant for such examination shall present himself at a 
regular meeting of the state board of veterinary. examiners, and pay 
five dollars for each examination. The fee shall accompany his written 
application and be paid to the secretary of the board previous to such 
meeting. One-half the amount of the·fee shall be returned to the appli
cant if be fails in an examination or if a diploma is accepted in place 
of any examination." 

I believe that I have fully answered your inquiries and beg to remain, 
Very truly yours, 

B 273. 

T'Ili!OTHY S. HOGAN, 

Attorney General. 

COUNTY AUDITOR-ADDITIONAL ALLOWANCE FOR OFFICE EXPENSES 
UPON APPLICATION TO JUDGE OF CO"M::\WN PLEAS-TRANSFER OF 
ALLOWANCE FROM GFjNERAL FUND TO FEE FUND, BY _COUNTY 
COMMISSIONERS. 

When special circumstances exis~ tvhich make it necessary tor a county 
auditor to expend tor salaries and ntller expenses more than is allotved, by the 
county commissi011eTs, secti'!n 2980-1, General Code, provid,es toT an ad,ditional 
allowance by a judge of common pleas upon application therefor ana good, cause 
shown. The money is not available, however, w1til transfer is mad,e of the 
amount from the general tunrl by the cou-nty commissioners, tvhich ministerial 
duty may be compelled by mandumus. 

CoLU]I[BUS, Onro, June 22, 1911. 

Hox. F. A. SHIVELEY, Prosecuting Attorney, West Union, Ohio. 
DEAR Suc-I beg to aclu~owledge receipt of your letter of June 7th, setting 
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forth a statement of facts upon which, at thl' reque11t of Hon. A. Z. Blair, judge 
of the common pleas court of Adams county, you request my opinion. 

I am very sorry that I have been unable to give immediate attention to 
this matter. I have been prevented from doing so by an unusual pressure of 
trial work in the department. The statement of facts and the question sub
mitted are as follows: 

"The receipts of the auditor'8 offici' of this county for the year 
ending September, 1910, were approximately $1,800.00. 

"Thl' county commissioners on December 6th, 1910, fixed the aggre· 
gate amount for deputies, etc., in said auditor's office at $600.00 for the 
fiscal year. 

"By reason of quadrennial appraisl'ment and the restoration of 
various records destroyed in the court house fire, the commissioners 
by resolution on their journal have found that it will require $400.00 
additional allowance to have the necessary work done in said office, 
and said auditor has made application to a jurlge of the court of' com
mon pleas for said additional allowance of $400.00 under the provisions 
of section 2980-1 as enacted and approved by the general assembly 
May 25th, 1911. 

"Question: Is the allowance o! said sum of $400.00, made by said 
judge upon the proper findings thereof, a good and valid allowance of 
said additional amount?" 

Said section 2980-1, as enacted May 25th, 1911. provides in part as follows: 

"Provided, however, that if at any time any one of such officers 
requires additional allowance in ordPr to carry on the business of his 
office. said officer may make application to a judge of the court of 
common pleas, of the county wherein such officer was elected; and there
upon such judge shall hear said application and if, upon hearing the 
same, said judge shall find that snPh necessity exist;;, he may allow 
such a sum of money as he deems necessary to pay the salary of such 
deputy, deputies, assistants, bookk_eepers, clerks or other employes as 
may he required, and thereupon the board of county commissioners 
shall transfer from the general county fund, to such officers' fee fund, 
such sum of money as may be necessary to pay said salary or salaries." 

This language is plain and clearb· contemplates the making of an allow
ance such as that de»cribed in your question. The only question of which I 
am able to conceive arbing under the Jaw and the facts as stated by you is, 
as to whether the power conferred upon the common pleas judge by section 
2980-1 may he exercised during the presrmt yPar. That is to say, section 2980-1 
in that portion of the same not above fJUOtcrl reg·ulates the amount of the allow
ance which may he made to earh of the county officers embraced within the 
county officers' salary law, so-called, and m~nifestiy is not effective until the 
date when the next such regular allowanre is to be made, viz: in November, 
1911. Some ground would, therefore, appear for holding that the remainder 
of the section above quoted relating to the making of additional allowances 
will not be applicable until regular allowances have been made. 

I am not, however, disposed to attar·h any importance to this possible 
objection to the proredure sug~ested in your question. The act of l\lay 25th, 
1911, as a whole, toolr effect upon its approval by the governor Ut)()n that date. 
The portion of it as above qnotetl is in the form of a supplement to section 
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2980. That section creates the power anrl duty of making an annual allowance. 
Section 2980·1 siillply limits this power in some respects and amplifies it in 
others. The limitations, to be sure, are not effective until next November. No 
intention, however, appears, it seems to me, to postpone the effect of the section 
in those respects in which it amplifies the power of the commissioners until 
after they have made their next allowance under section 2980. 

I am, therefore, of the opinion that section 2980·1 is effective at the present 
time and now operates to confer upon the county commissioners the power, 
upon the order of' the judge of the common pleas court, to make additional 
allowances from lime to time as necessity may require. I know of no other 
possible reason why the question which yon <;uggeRt should be answered in the 
negative. I might say, however, that the monP.y allowed by the common pleas 
judge is not, under section 2980·1, available until the commissioners have trans· 
ferred the same from the general county fund to the fee fund affected by such 
allowance. That is to say, the allowanf'e of the judge is insufficient in itself 
to authorize the expenditure of the monPy allowed by him. However, the com· 
missioners may be compelled by mandamus to rlischarge their ministerial duty 
in the premises. 

D273. 

Yours very truly, 
TDIOTHY S. HOGAX, 

Attorney General. 

TAXES AND TAXATION-BANK AND BANKING-REAL ESTATE LISTED 
AS ASSETS OF BANK CANNOT EXCEED CAPITAL. STOCK. 

A banking company in rnalr.inrr a report for taxation. to the auditor, is 
requirecl to list all real estate upon which capital stock is issued, as assets of 
the bank, and it therefore cannot happen that the value of the real estate would 
exceed the capital stock of the banh:, as was stated to be the case with certain 
Colurnb1ts banks tncning buildings npGn which a rental income was realized> 
outsicle ot the particular busincs.~ of the bank. 

I 

CoLu~mus, OniO, June 21, 1911. 

Hox. H. C. SnETnrAx. Assistant Prosecv.ting .Attorney. Columbus, Ohio. 
D~-:.~n Snc-I beg- toJ acknowledge receipt of your communication of April 

27th, in which you inquire as follows: 

"Mr. l!~rederick ;-.L Sayre, auditor of Franldin county, has asked 
this office to interpret sP.ction 5412 of the General Code with reference 
to the duty of the auditor in fixing the value of property owned by 
banking institutions. The above section provides: 

"'Upon receiving such report (referred to in the preceding 
section), the county auditor shall fix the total value of the 
shares of such banks anrl the value of the property represent· 
ing the capital employed by unincorporated banks. the capital 
stock of which is not divided into shares, each according to 
their true value in money, and deduct from the aggregate sum so 
found, of each, the value of the real estate included in the state-
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ment of resourCfs as it stands on the duplicate. Thereupon he 
shall mahe anrl transmit to the annual state board of equaliza
tion for banks a copy of the report so made by the cashier, 
manager or owner with tile valuation 'of such shares of property 
rPpresenting capital employed ns so fixed by the auditor.' 

"The question naturally arises in this connection whether or not 
a banking company, owning a lllrge building contain:ng offices or 
rooms which produte a large amount of revenue to the owners of said 
bank, can deduct the entire assegsed valuation thereof from the valua
tion of its capital stock. We ha' e a number of banking institutions 
in this city owning buildings and occupying only a small portion of 
said buildings for banking purposes, the rest of said buildings being 
divided into suites of rooms which are revenue producing. The tax
able value of such real estate has heretofore exceeded the valuation of 
their capita-9 stock, and therefore they were exempt from taxation so 
far as the banking business is concerned. Does the statute above rP
ferred to really permit this, or should snch institutions only be allowed 
to deduct that part of their real estate usPd in the daily operation of 
the banking business?" 

Section 5411 of the General Code provides as follows: 

"The cashier of each incorporated ban]{, and the cashier, manager 
or owner of each unincorporated bank, Ehall return to the auditor of the 
county in which such bank is located, between the first and second 
::.\iondays of :\lay, annually, a report in dUJ1licate under oath, exhibiting 
in detail, and under appropriate heads, the resources and liadilities 
of such bank at the close of businefs on the Wednesday next preceeding 
the said second :\fonday, with a fnll statement of the names and resi
dences of the stockholders th<Jrein, the number of shares held by each 
and the par value of each share, and of the amount of capital em
ployed by unincorporated banks, not diYided into shares, and the name, 
residence and proportional interest of each owner of such bank." 

Section 5412 is copied in your inquiry, quoted above. 
/ It is my judgment that the value of the lmildings in which the respective 

banks in the state are located enters into and becomes a part of the assets of 
the bank!;', imlsmuch as the eashiers of the respective state banks of Ohio return 
to the county auditor their annual report containing in detail the resources 
and IiabilitiPs of their respective b:tnl('l as proyided by section 5411, General 
Code. Sef'tion 5412 provides that, basNl upon the said annual report provided 
for by section 5411, the county auditor shall fix the total value of the shares 
of such bank and the value of the property representing the capital employed 
by unincorporated banks according to their true value in money (which in 
both cases includes the building and real estate occupied by such respective 
banks), and from that true value in money, so found by the auditor, he shall 
deduct the value of the real estate, included in the report of the cashier so 
made to the auditor as provided by flection 5411. In other words, the true 
value in money of the real estate occupied by the respective banks is in fact 
listed in the assets of the hanks, thC'P the value of such real estate in which 
the respective banks are located ib deducted by the auditor as provided by 
statute, and if proper returns are madi! by the banks and a proper valuation 

23-Vol. 11-A. G. 
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made thereon by the' county auditor, it could not happen that the valuation of 
a bank's real estate would exceed the capital stock of the. bank, for, as I have 
above pointed out, the value of the real estate upon which part of the capital 
stock of the various banks is issued must necessarily enter into and make 'up 
part of the capital of the respective banks. The court very aptly makes this 
same explanation in the case of National Bank vs. Treasurer, 5 0. F. D., at page 
474 of the opinion. 1 

275. 

I believe I have fully and satisfactorily answered your inquiry. 
Very truly yours, 

T'IlllOTHY S. HOGAN, 
Attorney General. 

TAXES AND TAXATION--INTOXICATING LIQUORS-DOW-AIKEN TAX
CEDAR POINT RESORT COMPANY TAXED FOR EACH "PLACE" 
WHERE LIQUOR IS SOLD. 
The meaning of section 6071, General Code, intends that the Dow- Aiken 

tax shall be assessed against the Ceclar Point Resort Company for each' "place" 
within the area of the resort 11Jherein the traffic in intoxicating liquors is 
carried on, and therefore $1,000.00 ma11 be assessed. both tor the traffic .in the 
Breakers Hotel and in the Coliseu?rL 

COLUMBUS, OHIO, June 22, 1911. 

HoN. HENRY HART, Prosec·nting Attorne1f. Erie County, Sandusky. Ohio. 

DEAR Sm:-I am in receipt of your communication of June 14th, wherein 
you state: 

"I am advised that the Cedar Point Resort Company, which 
operates a resort within the co-rporate limits of Sandusky known as 
Cedar Point, has asked for an opinion as to the provisions of section 
6071 of the General Code imposing a tax of $1,000.00 upon the busi
ness of. trafficking in intoxicating liquors for each place where such 
business is carri-ed on. The resort company operates two places upon 
its grounds, one in its hotel known as the "Breakers,' and the other 
known locally as the 'Coliseum.' The county auditor contends that the 
company is liable to pay the tax upon each place. Inasmuch as the 
resort company is relying for its claim that it is liable but for the 
payment oi a tax on one place upon the information obtained from a 
state inspector or traveling tax officer, I deem it riot improper to re
quest your opinion as to the proper construction of the law." 

Section 6071 of the General Code provides: 

"Upon the business of trafficking in spirituous, vinous, malt or 
other intoxicating liquor there shall be assessed yearly, and paid into 
the county treasury, as hereinafter provided, by each person, corpora
tion or co-partnership engaged therein, and for each place where such 
business is carried on by or for such person, corporation or co-partner
ship, the sum of one thousand dollars." 

Section 6072 of the General Code provides: 
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"Such assessment, with any penalty thereon, shall attach and 
operate as a lien upon the real property on and in which such business 
·is conrlucted, as of the fourth :\Tonday of :\lay each year, and shall be 
paid at the tinu's provided for !Jy law for the payment of taxes on real 
or personal property within this state, to wit: one-ruilf on or before 
the twentieth day of .June, and one-half ort or before the twentieth 
day of December of each year." 

Section fl065 of the General Code providE's that, the phrase "trafficking in 
intoxicating liquors," as used in the cha!"lter and in the penal statutes of this 
state, means "the buyinr; or procuring and selling of intoxicating liquor other
wise than upon prescription issued in good faith by a reputable physician in 
active practice, or for exclusively known mechanical, phannaceutical or sacra
mental purposes. "' "' *" 

From a consideration of section fi071, supra, it is plainly evident that each 
person, corporation or co-partnership for earh place where such business is 
carried on is liahle to the payment of the tax. The only question is, "What is 
meant by the word 'place'?'' As used in the statutes, this word "place" has a 
variable meaning depending upon the connection and the circumstances. "A 
place of business is the place aetually occ1tpied either continually or at regular 
periods by a person or his clerks or those in his employment for the purpose 
of carrying on his business." American and English Encvclopedia of Law, 
page 631. 

Webster defines "place" as "an area-any portion of space regarded as 
distinct from other places." 

Century Dictionary defines "place" as "an area or portion of land marked 
off or regarded as marked off or separated from the rest as by occupancy, use 
or character; locality; f:>ite; spot." 

I am of the opinion that each "place" means each particular site used for 
the carrying on of tlte business and that under the Aiken tax law the opera
tion of a bar in the hotel and the conducting of another bar in a different 
building and at a distance from the hotel is conducting two separate places, 
rendering the proprietors thereof liable for the payment of two separate taxes. 

This view is emphasized hy consideration of section 13051. This section 
provides: 

"In regular hotels and en.ting houses the word 'place' as used in 
the next precedin!; section, shall mean the room or part thereof where 
such liquors are usually sold or exposed for sale and the keeping of 
such rooms or part thereof securely closed shall be a closing of such 
place within the meaning of the section." 

Thus under the Sunrlay closing Jaw, the keeping of a bar in a hotel securely 
closed complies with the Jaw. Of com-se, it could not be contended that the 
closing of the bar in the "Breakers" Hotel would be a closing of the other 
place where intoxicating liquors are sold as would follow if the two places 
spoken of in your question were in law regarded as one. Again, section 12957 
makes it unlawful for a minor to enter a saloon, beer garden, or other. place 
where intoxicating liquor is sold or offered for sale, and I take it there would 
be no question !Jut that if a minor entered both the bar at the hotel and the 
other bar at the Colise_um, he would be guilty of two offenses---<Jf entering two 
forbidden places. 

The provisions of section 6072 pro,·iding that the tax is a lien upon the 
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real property on and in which such business is conducted; as also the require
ment of section 6081 that amongst other tbings the blanl.: to be returned by the 
assessor containing a statement "as to each place within his jurisdiction where 
such business is conducted showing tile name of the person, corporation or co
partnership engaged therein, a bri<'f and accurate description of the premises 
where it is conducted and by whom sold; with the other statutes before men
tioned tend to confirm. the vi"lw that the situs of the business, the spot where 
the business of selling intoxicating liquors is conducted, is the "place" to be 
taxed under the statutes. 

I therefore hold that the Cedar Point Resort Company must pay the tax 
of one thousand dollars for each bar that it so conducts, as described in your 
letter. Very truly yours, 

TnwTRY S. HoGAN, 
.... ttorney General. 

B 284. 

TAXES AND TAXATION-COUNTY ·AGRICULTURAL SQCIETIES-CON
TROL OF BUILDINGS AND PERMANENT LEASE OF FAIR GROUNDS
LEVY BY COUNTY COMMISSIONERS FOR ASSISTANCE. 

Inasmuch as the fair grounds used by the Harrison County Agricnltnrat 
Society, beinf! held for only a week each year, are not held by a "permanent 
lease" and as the control and management of the buildings is left in the hands 
of the lessor, the commissioners are not authorized. 1mder section 9894, General 
Code, to make a levy of one-ienth of one mill tor the purpose of assisting said 
society. 

Cor.u:~~mus, 0Hro, June 30, 1911. 

Hox. C. W. PETTAY, Prosecuting Attorney, Cadiz, Ohio. 

DEAn S1n:-Your letter of recent date duly received. I am sorry that 
immt>diate reply could not have deen macle, but the work of this office is such 
that I could not reply sooner. In your letter you state: 

"Two or three weeks ago the present general assembly. of the state 
amended section 9894 of the General CorlE> of Ohio, which provides for 
the county commissioners assisting the county fair boys by making a 
tax levy 1-10 a mill, etc. The section as amended reads in part: '\Vhen 
a county or county ·agricultural society owns or holds under a· lease 
real estate used as a site whereon to hold fairs, and the county agri
cultural society therein has the ('Ontrol and management of such lands 
and buildings of the county, for the plJrpose of encouraging agricultural 
fairs. the county commissioners shalJ on request of the agricultural 
society annually levy taxes, etc.' 

"Now, there is prodadly not another county agricultural associa
tion in the state that holds its grounds and its fairs in the manner 
that the Harrison County Agricultural Society does, but the society 
desires the benefit of this new stat,Jte, and the question is, Does the 
statute, as amended, cover its ('ase? 

''The facts are these: the fair grourrds and buildings used by the 
Harrison County Agricultural Society for holding its annual county fair, 
is owned by an individual, grounds, buildings and all. The owner of the 
property leases the said grounds and buildings to the said agricultural 
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society for one weel{ each year for fair purposes, resen·ing, however, 
the hotel building, and some horse stalls located on the said grounds, 
the lessor also keeping the built:lings in 11roper repair and having the 
grounds in proper :shape for the fair when fair time comes, but the 
fair boys have nothing to r]o with the grounds or buildings at any time 
in the year except for the one week 

"Now the qut>stion is: "'ill section !)~94, as amended, cover this 
case and permit the commissionen; to mal<e the levy provided for in 
said section?" 

Section 9894 of the General Code, as amended :\Iay 10, 1910, reads as follows: 

"When a county or a county agricultural society, owns or holds 
under lease, real estate used·as a sitr> wllPreon to hold fairs, and the 
county l1-gricultural society therein has the control and management of 
such lands and buildings, for the purpose of encouraging agricultural 
fairs, the county commissioners shall, on the request of the agricultural 
society, annually levy taxes of not exceeding one-tenth of one mill upon 
all taxable property of the county, hut in no event to exceed the amount 
of one thousand five hundred dollars. which sum shall be paid by the 
treasurer of the county to the treasurer of the agricultural society, upon 
an order from the county auditor duly issued therefor. Such com
missioners shall pay o~1t of the treasury any sum from money in the 
general fund not otherwise appropriated in anticipation of such levy." 

Section 9894 of the General Code, prior to the amendment, reads as follows: 

"'Vhen a county owns real estate nserl as a site whereon to bold 
fairs. and the county agricultural society therein has the control and 
management of the lands and lll!ildings of the county, for the purpose 
of encouraging agricultural fairs, the county commissioners may an
nually levy taxes of not exeeedin;~ a tenth of one mill upon all taxable 
11roperty of the county, which sum shall be paid by the treasurer of 
the county to the treasurer of the a!!'ricultural society, upon an order 
from the county auditor duly issued therefor. Prior to the levy of any 
such tax, if they determine it to be for thP best interest of the county 
and sodPty, such commission~ers may pay out of the treasury any sum 
of money in the general fund not otherwise appropriated in anticipa
tion of such levy." 

The purpose of the amendment was to extend the provisions of the section 
beyond the n!;'ricultnral sor~i~ety wher'! the county owned the real estate useu 
as a site whereon to hold fair,;, also to make mandatory the provision granting 
aid by way of a tax levy. 

You will observe further that section !18!14, General Code, prio_r to the 
amendment provided when a county owned real Estate whereon to bold fairs 
the county agricultural society has the control and management of the lands 
and buildings of the county, for the 1mrpose of encouraging agricultural fairs, 
1 he county commissioners may annually levy taxes, etc., while section 9894 of 
the General Code, as amended :\lay 10, 1!110, reads: 

"When a county or county agricultural society 01cns or holrls under 
a lease, real estate useu as a site "-'hereon to hold fairs, and the county 
agricultural society therein has the control and management of such 
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lands and buildings, for the purpose of encouraging agricultural fairs, 
the county commissioners sna!l on the request of the agricultural 
society annually levy taxes, etc." 

It is perfectly apparent from the expression which is mandatory that the 
commissioners shall annually levy taxes, the idea of ownership is permanent 
on the one hand, and a leasehold on the other, and it is my judgement that 
by the expression "leasehold" here is inclurted a permanent leasehold, because 
tt is the duty of the county commissioners to make an annual levy. This idea 
of permanency is further sustained by the language of the statute, "and the 
county agricultural society therein has the control and management of such 
lands and buildings." This expenditure is for the purpose of encouraging 
agricultural fairs wherein the erection of buildings and structures play an im
portant part, and it is not to1 be assumed that this is to be none for temporary 
purposes. . 

It is clear to my mind that the lease mentipned lasts at least as long as 
the county agricultural society may desire. I take it that the ch'aracter of the 
lease described in your question falls entirely short of the one required by 
statute. 

I would like. to be able to hold otherwise hy reason of a desire to help out 
institutions of the kind you de!;cribe, but the language of the statute forbids. 

290. 

Very truly yours, 
Tn!OTHY S. HOGAN, 

Attorney General. 

"SALARY" OF DEPUTY COUNTY SEALER OF WEIGHTS AND MEASURES
PER DIEM "COMPENSATION" ILLEGAL. 

Sect-ion 2622 providing that the "salary'' of the cLeputy county sealer ot 
weights and measures is to be fi.r.ecl by the commissioners, comprehends a 
periodical or annual payment, and not a compensation tor services as rendered. 

Such officer the1·etore, may not be given a "per cliem" compensation. 

CoLmmus, Orrro, July 8, 1911. 

Hox. Dox J. Youxa, Prosecuting A.ttorney, Norwalk, Ohio. 

DEAR Sm:--I beg to acknowledge receipt of your letter of June 26th, in 
which you submit for my opinion thereon the following question: 

"Should the compensation of the deputy county sealer of weights 
and measures provided for by section 2622 of the General Code as 
amended June 8. 1911, be a monthly or annually determined amount, 
or may the county commissioners provide a per diem compensation 
for such deputy sealer?" 

Section 2622 as amended provides in part' as follows: 

"Each county sealer of weights and measures shall· appoint 
* * * a deputy * * * who >~< * >~< shall receive a salary fixed 
by the county commissioners, to be paid by the county, which salary 
shall be instead of all fees or charges otherwise allowed by law. 
$ $ ., 
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The word "salary" is defined by lexicographers to mean: 

"The recompense or consideration stipulated to be paid to a person 
periodically for services, usually a :'iled Stl1/1, to be paid by the year, half 
year or quarter." (Century Dictionary.) 

"The recompense or consideration stipulaten to be paid to a person 
for services; annual or periodical wages or pay." !Webster's Dictionary.) 

It is clear from these popular definitions of the word that even in the 
broadest significance the element of periodical payment as distinguished from 
payment for specific services is found. The court~ of this state have been 
frequently called upon to pass' upon the meaning of the word "salary" as used 
in article 2, section 20 of the constitution of this state, in all of which cases 
the decision has been that the term means an annual or periodical payment 
for services dependent upon the time and not upon the amount of the services 
rendered. 

Thompson vs. Phillips, 12 0. S., 617. 
GobrE'cht vs. Cincinnati, 51 0. S., 68. 
State vs. Madison County, 13 0. D. N. P., 97. 
Cricket vs. State, 18 0. S., 9. 

These decisions, of course, are not strictly in point, inasmuch as they involve 
the meaning of the word as used in a particular context. In the light of the 
popular rlefinitions above referred to, however, it appears I think, that the 
technical meaning given to the word "salary" in the constitutional provision 
is not far different from its definite popular meaning. It. is true that the word 
"salary" is sometimes used to denote any sort of compensation; but use is not 
accurate. 

Our statutes abound in words and phrases pertaining to the compensation 
of puWic officers, as of necessity must be the case. In such statutes the word 
"compensation" and the word "salary" are both found. Under all the circum
stances I think it is fair to presume that when the general assembly uses the 
word "salary" it will be presumed to have used it in its accurate or narrower 
sense, and not as synonymous with "compensation." 

A per diem compensation is not a salary within the strict meaning of that 
word. (Gobrecht vs, Cincinnati, supra.) Such a compensation, which appears 
at first blush to be based upon time rather than upon the amount of services 
rendered, is not in fact so based. In reality, a per diem compensation is in 
the nature of a fee. If the officer is employed on a given day he receives his 
per diem compensation; if he is not employed he does not receive any compen
sation on such day. The amount of his compensation for a given period of 
time greater than a day cannot be with definiteness ascertained in advance. 
This definiteness of ascertainment is necessary to the existence of a salary. 

For the foregoing reasons I am of the opinion that the compensation of the 
deputy county sealer of weights and measures, required by section 2622 of the 
General Code as amended to be fixerl by the county commissioners, must be an 
annual or a monthly stipend and may not he a per diem. 

Very truly yours, 
TIMOTHY S. HOOAN, 

Attorney General. 
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B 291. 

SHERIFF'S FEES-$300 ALLOWANCE IN ADDJTION TO SALARY FOR 
SERVICES-CERTAIN CRE\1INAL CASE8-APPROVAL OF COMMIS
SIONERS NOT NECESSARY. 

The $300 allowance, permitted for 1·eimburscment to the sheriff for services 
in criminal cases when the state fails to r.onvict or the defendant proves insolv
ent and tor other services no~ particularly t>rovided for, is expressly exempted 
from the salary law provisions and is payable in adclition to that official's salary. 

As such amounts are allowed by an "officer or trilnmal" authorized so to 
do, i. e., the common pleas CO'liTt, the approval of the county commissioners is 
not essential to their payment. 

CoLUMBUS, Onro, July 10, 1911. 

Hox. J. W. S~rrTH, Prosecuting Attorney, Ottawa, Ohio. 
DEAR Sm:-Your letter of May 6th re('eivecL It ·will be unnecessary for me 

to explain to you the delay in answering for ::on are aware that I have been 
engaged continuously for the past two months in the bribery investigation. 

You request my/ opinion as to the force and effect of sedion 2846, General 
Code, formerly section 1231, Revised statutes. 

Section 2846 of the General Code provides as follows: 

"In each county the court of common pleas shall make an allow
ance of not more than three hundred dollars 'in each year for the sheriff 

for services in criminal cases, where the state fails to convict, or the 
defendant proves insolvent, and for other services nr>t particularly 
provided for. Such allowance shall be paid from the county treasury" 

Under section 2998 of the General Code this allowance was specifically 
exempted from the application of the salary law, so that ther€> is no question but 
that the sheriff is entitled to a sum not to exceed three hundred dollars, the 
amount being fixed by the court of common pleas, in addition to his salary, for 
services in criminal cases where the £tate fails to convict or the defendant 
proves insolvent and for other services not p<Jrticularly provided for. 

You inquire whether the amount fixed by the court for these services is 
to be passed upon by the county commissioners or whether the county commis
sioners have any jurisdiction over the m'J.tter whatlwer. 

Section 2570 of the General Code provides as follows: 

"Except moneys due the state which shall he paid upon the war
rant of the auditor of state, the county auditor shall issue warrants on. 
the county treasurer for all moneys payable from such treasury, upen 
presentation of the proper order or voucher therefor, and keep a record 
of all such warrants showing the number, date of issue, amount for 
which drawn, in whose favor, for what purpose and on what fund. He 
shall not issue a warrant tor the paym.ent of any claim against the 
county, unless allowed by the county com?ni-~sioners, except where the 
am.ount due is fixed by law or is allowed by an officer or tribunal author
ized by law so to do." 
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The amount due the sheriff under section 2846 of the General Code is a!· 
lmYed by an"ofjir·e,· or t1ibuaal autllnrizecl by law so to do,"" to-wit, the common 
pl<'as court and the county auditor, nnder authority of section 2570 of the 
General Code is authorizeu to issue a warmnt in favor of the sheriff on the 
authority of the order of the court of common plea.s, and the county commis· 
t:~ioners have no jurisdiction to pass upon the amount allowed by the court for 
~ervices under section 284G General Code. 

c 291. 

Yours very truly, 
TDJOTHY S. HOOAX, 

Attorney Geneml 

TWO DAYS' LABOR ON HIGHWAYS-NU:\iBFJR OF HOURS IN A DAY
DTSCRETION OF ROAD 80MMISSIONER. 

A.s the statute does not fix the number of hours which shall constitute a. 
rlny"s labor under the provision rcqui1·ing t1co days· labor on the highwaysl 
the determination of /.hat question is lqft to tile road commissioner. 

Cor.1:::.rm.:s, Onro, July 10, 1911. 

Hox. W. V. CA;\rPBET.L. Prosecuting .4_ttnrney. St. Clairsville, Ohio. 
DEAR Sm:-Your Jetter of May 4th rec<'iverl. On account of my connection 

with the bribery cases and other cases in the courts reQuiring my attention it 
was impossible to give you a reply at an earlier date. 

You inquire as to the number of hours which constitute a day's work under 
the two days' labor law required on the public roads. 

Section 3375 of the General Code 11rovides who are liable to perform the 
two days' labor on the highways, nnf!er the direction of the road supel"intendent 
of the road district in which he resides. 

Section 3381 of the General Code provides that any person called upon to 
perform labor upon the public roads ann hip,-hways under the provisions of 
chapter 7, shall appear at the place appointed b~· the road superintendent at 
the hour of seven o'clock in the morning with neeesRary tools and implements, 
hut there is no provision in said chapter that providl"s for the number of hours 
that shall constitute a days' work 

Section G241 of the General Code P,rovirles for the number of hours that 
constitute a days' work in mec·hanical, mmwfacturin!!' or mining business, but 
rloes not provide for the number of hours that constitute a days' labor on the 
public roads or public employment. 

The number of hours constituting a rlay'R labor on the highways not being 
fixed by statute, it is, the1·efore, left to the rovl superintendent as to the number 
of hours he shall work the men under hio;; control, and he should be governed 
by the custom prevailing in that neighborhood. 

Yours very truly, 
TIMOTHY S. HOOAX, 

Attorney General. 



1242 PROSECUTING ATTORNEYS 

293. 

PROSECUTING ATTORNEY--DUTIES TN STATE CASES RESTRICTED TO 
COURTS OF RFJCORD. 

The duties of the prosecuting attorney in cases in 'u:hich the state is a party, 
are confined to cases in courts of record and he is not obUged ·to appear in such 
cases in justice of the peace and mayors' courts. 

CoLmmus, Orr10, July 11, 1911. 

Hox. B. C. SAYLES, Prosecuting Attorney, F?awiusky County. Fremont, Ohio. 

Dt,AH Slll:-1 beg to acknowledge receipt of your communication of .June 12, 
1911, in which communication you inquire as iollows: 

"Under section 2916 passed April 18. 191.1, is it your opinion that 
the prosecuting attorney of a county is obliged to prosecute all com
plaints, suits and controversies in which state is a party,' outside of the 
courts of record? A question is raised in my county as to whether or 
not I am obliged to appear in justices of the peaee and mayors' courts 
where the state is made a party. I f!o not so construe the statute, and 
it could not have been the intention of the legislature, because it 
would entail a great expense upon the county in addition to the ex
pense already borne upon the prosecutors' departments. I construe 
the section to mean that his services will be confined to the courts of 
record." 

In reply to your inquiry, the supreme court has heltl in the case of Smith 
vs. Commissioners of Porta!;'e county, 9 Ohio, 25, as follows: 

"Jt is no part of the legal duty of a prosecuting attorney to attend 
to prosecutions in beh'alf of the state b0fore iusticeR of tne peace; his 
duties are confined to the courts of common pleas and the supreme 
court." 

In the above· case, at page 20 of the opinion, the court says: 

"The act, 31 0. L., 13, provides that it shall be his duty 'to prose
cute for and on behalf of the state, all complaints, suits or controver
sies in which the state shall be a party, within the county for which 
he shall have been elected, both in the supreme court and. in the court 
of common pleas.' It thus appears that the duty of thfl county attorney 
is confined to the supreme conrt and the court of common pleas, and his 
appearance in an inferior court is a mere voluntary act, for which the 
county is not liable unless by express contract." 

Section 2916 of the General Code, as amended April 18, 1911, provides as 
follows: 

"The prosecuting attorney shaH have power to inquire into the 
commission of crimes within the county and Rhall prosecute on behalf 
of the state all compraints, suits anrl controversies in which the state 
is a party, and such other 5uits, matters and controversies as he is 



..L'\'Xl:.U. REPORT OF THE .tTTOR~"EY GEXER.U.. 1243 

directed by law to prosecute wtihin :>r without thP county, in the pro· 
bate court. eommon pleas court and circuit court. In conjunction with 
the attorney general, he sr.all also prosecute cases in the supreme court 
arising in his county. In every cac;e of conviction, he &hall forthwith 
cause execution to be issued for the fine and costs, or costs only, as the 
case may be, and faithfully urge the collection until it is effected, or 
found to be impracticable, and forthwith pay to the county treasurer 
all moneys belonging to the state or county, which come into his pos· 
session as fines, torfeitures, costs or otherwise." 

In view of section 2916 of the GenPral Code as amended April 18, 1911, and 
the holding of the court in the case of Smith vs. Commissioners of Portage 
county, cited supra, I am of the opinion that the prosecuting attorney is not 
obliged to prosecute all complaints, suits and controversies in which the state 
is a party outside of the courts of record, and that the prosecuting attorney is 
not legally required to appear in a magistrate's court whether it be the court 
of the justice of the peace or a mayor's court. 

295. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNTY SURVEYOR-EXPENSES-MILEAGE IN ADDITION TO PER 
DIEM COMPENSATION. 

From liiarcz, 1, 1905, to January, 1906, the county surveyor u·as not entitled 
to charge and receive a tee of five cents per mile tor mileage going to ancl re
turning from his work in addition to the tee of tour dollars when employed by 
the day. 

Section 1183, General (}ode, as amendccl. ho1f)ever, entitled that official to 
make ancl receive saicl mileage charge in addition to the five dollars per day 
therein allowecl. 

July 12, 1911. 

Hox. H. C. SrmrnrAx, Assistant Prosecutin.IJ Attorney. Columbus, Ohio. 
DEAn Sm:-I am in receipt of your favor of .Tune 27th wherein you state: 

"I am enclosing a copy of an opinion renderPd to Mr. Hurrh 11( 

Lindsey, surveyor of Franklin county, on the meaning and construe· 
tion of section 1183 of the Revised Statutes as it stood prior to the 
amendment, as found in 98 Ohio Laws, p. 296. Inasmuch as the state 
bureau of inspection and l:'upervision of public offices has made a find· 
ing against ::\1r. Walter Braun, ex-county surveyor, for fees drawn by 
the said l\Ir. Braun from :\larch, 1~05, to January, l!JOG, and their find· 
ing is based on an opinion rendered to_ said bureau from the office of 
the attorney general during its incumbency by ::\1r. Wade H. Ellis, I 
would like to have an opinion from you as to the meaning and con· 
struction of the aforesaid section of the Revised Statutes." 

In, the opinion rendered by you to Mr. Hugh K. Lindsey, surveyor of Frank· 
lin county, you conclude as follows: 

"I am of the opinion, therefore, that the surveyor was entitled to 
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charge and receive a fee of five cent.'l per mile for mileage going to and 
returning from his work from :.\larch, 1905, to January, 1906, in addi
tion to the fee of four dollars per day when employed by the day." 

Section 1183, Revised Statutes, in force at the time Mr. 'Valter Braun, ex
<'ounty surveyor, drew the fees mentioned, reads as follows: 

"The surveyor shall be entitled to charge and rerE>ive the follow
ing fees: When employed by the day, four dollars for each day; when 
not. so employed, for each rorl run, not exceeding one mile, three-fourths 
of one cent; and for each ·rod ovf'r one mile, one-half of one rent; for 
making OUt Or recording a plat not f'XCeefling SiX lines, seventy-five 
cents, and for each line in addition, five cents: for each one hundred 
words or figures therein, six cents; for calculating the contents of a 
tract not exceeding four sides, fifty cents, and for each additional line, 
ten cents; for mileage, going and returning, five cents per mile; and 
for all other services, the same fees as those of other officers for like 
serviees; and chain carriers and markers are entitled, each, to one 
dollar." 

Subsequently said section was amended so as to read a.5' follows: 

"The .surveyor shall be entitled to charge and receive the follow
ing fees: When employed by the day, five dollars for each day and 
necessary and actual expenses; when not so employed, for eaeh rod run, 
not exceeding one mile, three-fourths of one cent; and for each rod over 
one mile, one-half of one cent; for making out or recording a plat not 
exceeding six lines, seventy-five cents, and for earh line in addition, 
five cents; for each one hundred words or figures therein, six cents; 
for calculating the contents of a tract not exceeding four sides, six 
cents, and for each additional line, len cents; for milf'age, going and 
returning, five cents per mile; and for all other services, the same fees 
as those of olher officers for like services; and chain carriers and mark
ers are entitled, each, to two dollars." 

I am of the opimon that the opinion heretofore rendered by my dis
tinguished predecessor, Hon. Wade H. Ellis, to the effect that the surveyor is 
not entitled to charge and receive a feP. of fiYe cents per mile for mileage going 
to and returning from his work from March, l90[i. to .January, 1906, in addi
tion to the fee of four dollars per rlay when employed by thP day, is correct. 

While it is true that the punctuation ust'd in such statute may be consid
ered as faulty, yet it is so used throughout the entire statute, and as I view 
it, it was the intention of the legislature that when the county surveyor is 
working at a fixed coropensation per day he was not entitiP.d to any mileage. 
This likewise seems to haYe been the view of the legislaturP. in changing the 
8tatute so as to provide in addition to his per diem of fivt' dollars per day, that 
such county surveyor should receive his actual expenses. 

Very truly yonrs, 
TniOTHY S. HOGAN, 

Attorney General. 
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2!l8. 

DITCHES-DL'TIES AND RIGHTS OF TOW~SHIP THCSTEF.S Ai':D SGPER
VISOR OF DITCHES-BILLS 1:--; EXCESS OF A::\lOl'XT IN DITCH FUi':D 
NOT ALLOWED. 

The tozcnship tru.~tccs ure supen;isnrs of tl•c tou:nsllip ditch fund and they 
may lau;fully refuse to pay bills of the cWch sl'pcruisor or cmy one employee~ 
by him. in excess of the amount of the tunrl in any current year. 

Cor.t:,IIWS, Onro . .Jnly 19, 1911. 

Hox. V\'. F. ConnETT. Prosecuting Attorney, Paulding Ohio. 
D~:.\1! Sm:-I beg to aclmowled;;e ref'eipt of your lf'tter of June 17th in 

which you inquire what, if any, cller.k there is npon a towm;hip ditch supervisor 
with respect to the amount of money which he may 0.xpeml in apportioning the 
ditches within his jurisrliction, as requirerl by section 6691, General Corle, with 
rmrticnlar reference to a case in which the supPrvisor inC'nrs or attempts to 
incnr liability in excess of lhe proceeds of a levy made 1mder section 6708 with
in a given current year. 

Section 6691, General Code, provides in part that: 

"For the deaning and keeping in repair of township and county 
ditches, the township ditch supervisor sl:Jall divide them into working 
sections and apportion such sections to the land owners " * * ac
cording to the benefits received. * " *" 

Section 6692 provides that: 

"With the consent of the township trustees, the ditch supervisor 
may secure the services of a surveyor in making the apportionment 
and constructing the work." 

Section 6708 provides as follows: 

"The township trustees m'ay levy a tax upon all the taxable prop
erty of said township, not to exceed five-tenths of one mill upon each 
dollar valuation, to be lmown as the township ditch fund, for the pur
pose of carrying out the provisions of this chapter." 

Section 3388 provides that: 

"SuC'h supervisor shall be allowed t"·o l1ol!ars per rliem, for the 
time actually engaged in performing the duties of his offict:', to be paid 
by the totcnship trustees, from the township ditch funrl, upon presenta
tion of an itemized acC'ount, verified npon oath by thp township ditch 
supervisor. When aC'tually engaged in measuring n ditch or ditches, 
the supervisor shall bP. allowed onP assistant. who shall receive one 
dollar and fifty cents per day for the time actually employed, and shall 
be paid by thfl trustees from the township ditch fund, upon the cer
tificate of the ditch supervisor." 

The sections in pari materia with the sections ahove quoted provide for 
the assessments of costs of cleaning out ditches upon the property owners to 
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whom under section 6691, above quoted, the particular portion of the ditch so 
cleaned out is apportioned. Quite evirlently the per dirm of the supervisor and 
his assistant, and the compensation of the surveyor employed under section 
66!32, in apportioning the ditches do not constitute a part of the costs to be 
assessed upon the property owners. 'These items constitute in my opinion the 
only charges upon the township ditch fund created under favor of section 6708. 
Indeed, the compensation of the supervisor and his ~ssistant is expressly made 
a charge upon this fund; while the compensation ·of the surveyor appears by 
necessary infer~nce to be a similar charge. 

From the foregoing sections it clearly appears that the township ditch fund 
is to be expended by the township trustees and not h~- the township ditch super
visor. Section 3388 expressly requires the compE>nsation of the supervisor 
and his assistant to be plaid by the truslees, while section 6692 requires that 
the consent of the trustees be secured before the supervisor may employ a sur
veyor. 

From all the foregoing I am of the opinion that it is incumbent upon the 
township trustees to supervise the expendiVJre of thE> township ditch fund and 
that said trustees may lawfully refuse to pay hills presented by the township 
ditch supervisor, or by any person employed by him, in excess of the amount 
of the fund in any current year. 

A 298. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATION-CONVEYANCE OF HIGH SCHOOL PUPILS TO 
OTHER DISTRICTS. 

A village board of education is not authorized to malce expenilitures for 
the conveyance of its high school p1tpils to a neighboring di.~trict upon abandon
ment of its high school. 

Such board may not include in a tuition contract with neighboring boards 
of education, a provision tor conveyance of high school pupils to and from such 
district. 

COLUJ.IBUS, OHIO, July 19, 1911. 

HoN. Ho;~mR HARPER, Prosecuting Attorney, Painesville, Ohio. 
' DEAR Sm:-Owing to the vast amount of work that has accumulated in this 
office in the past few months I have been unable to give attention to your in
quiry of May 25th until the present moment. 

Under that date you submitted for my opinion the following questions: 

"(1) Has the village board of education authority to make ex
penditures for the payment of the conveyance of its high school pupils. 
to a neighboring district upon the abandonment of its high school? 

" ( 2) May a village board of education enter into a contract with 
a neighboring but not adjoining city (or village) district, whereby in 
consideration of a fixefl amount the city (or village) agrees to admit 
the pupils to its schools and provide for their' conveyance to a_nd from 
the district from which they come?" 
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The only provisions in the GP.neral Corle authorizing boards of education to 
furnish tranc;portation for pupils residing within thPir jurisdiction are the fol
lowing: 

SPction 7730 of the General Code provirles: 

"The board of education of any township school dh;:trict may sus
pend the schools in any or all subdistricts in the township district. 
Upon such suspension the board must provide for the conveyance of 
the pupils residing in such subdistrict or subdistricts to a public school 
in the township district, or lo a public school in anothtt district, the 
r.ost thereof to be paid out of the funds of the township school district. 
Or, the< board may abolish all the suhdistrir>ts providing conveyance is 
furnished to one or morq central schools, the expense thereof to be paid 
out of the funds of the district. No subdistrict school "1\ here the aver
age daily attendance is tweiYe or more, shall he so suspended or abol
ished, after a vote has been tal,en under the provisions of law there
for, wh~n at such election a majority of the votes cast thereon were 
against the proposition of centralization, or when a petition has been 
filed thereunder and has not yet heen voted upon at an election." 

Section 7732 of the General Code, as amended 101 0. L., 167, provides: 

"Boards of education of special school districts may provide for 
the conveyance of the pupils of such districts to the school or schools 
of the districts or to a school of any adjoining district, the expense of 
such conveyance to be paid from the school fund! of the special school 
districts. But boards of erlur.ation of such districts as provide transpor
tation for the pupils thereof, shall not be required to transport pupils 
living less than one mile from the schoolhouse; and such boards of edu
cation shall not discriminate between different portions of said districts 
or between pupils of similar ages or residing at similar distances from 
the schoolhouse." 

Section 7733. of the General Code, as amended 101 Ohio Laws, 307, provides: 

"At its option the ]}oard of education in any village school district 
may provide for the conveyance of the pupils of the district or any ad
joining district, to the school or schools of the district, the expense of 
conveyance to be paid from the school funds of the district in which 
such pupils reside. But such boards as so provide transportation, shall 
not be required to transport pupils living less than one mile from the 
schoolhouse or houses." 

Section 7749 of the General Code provides: 

"When the elementary schools of any township school district in 
which a high school is maintained are centralized and transportation 
of pupils is provided, all pupils resident of the township school district 
holding diplomas shall he entitled to transportation to the high school 
of such tov:nship district, and lite board of education thereof shall be 
exempt from the )layment of the tuition of such pupils in any other high 
school for cmch a portion of four years as the course of study in the 
high school maintained by the board of education includes." 
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You will note that section 7730, supra; deals exclusively with a township 
hoard of edu<'ation; that section 77:12, supra, deals with the hoard of education 
of a special school district; that SE'Ction 7733, supra, provides for the convey
ance of pu!]ils of a village school district nr any acljoining district to schools of 
the district, which I construe to mefl_n the village S<'hool dist.rict; that section 
7749, supra, deals with town:ohip school rlistricts. 

Coming now to answer your first question, I am of the opinion that the 
village board of education has no authority to make expf'nditures for the con
veyance of its high school pupils to a neighboring district upon the abandon
ment of itf! high school. 

In answer to your second question in regard to the right of the board of 
P.du<'ation to enter into the contra<'t with the neighboring, but not adjoining 
hoard of education, for the schooling of its high school pupils, I respectfully 
refer you to an opinion ren,tered by me to Hon. Stanley IV. Merrell, assistant 
prosecuting attorney of Hamilton county, under date of .June 9, 1911, a copy of 
which I herewith enclose. 

I am of opinion, however, that thP.re is no authority in the village board 
of education to have inclmlerl in sueh contract a provision for the conveyance 
of such pupils lo anrl from the distrid from whkh they come. 

A 301. 

Very truly yours, 
TDlOTHY S. HOGAN, 

Attorney General. 

SOLDIERS' RELIEF COMMISSION--EXPENSE OF RF]LIEF TO SOLDIER IN 
LAST ILLNESS WITHOUT FORMAL APPLICATION, ALLOWED. 

A county auditor 'may honor a bill presented tor the expense of relief ex
tended to an inrliyent solrlier 1/nring last illness without the malcing of formal 
application tor such relief. 

CoLu~wus. On10, July 19, 1911. 

Hox. C. ·w. PETTAY. Prosecuting "!ttcrney. Cadiz, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of May 30th in 

which you state that the soldiers' relief commission of Harrison county at the 
suggestion of a warr! committeeman extended relief to an indigent soldier dur
ing his last illness without the making of any formal application for such re
lief, and that after his death Lhey present~>d to the county auditor the bill of 
expenses so incurred. You state that you are in douut as to the authority of 
the auditor to pay the bill under these circumstances, and in particular as to 
the legality of any receipt that might be given to the county auditor for the 
rncney to be allowed. 

The following provisions of the statutes relating to the soldiers' relief com
mi~sion are pertinent: 

"Section 2939. To each person certified by the relief commission 
to the county auditor. not inclnder! in any list fumished township clerks, 
the auditor shall issue his warrant upon the county treasurer for the 
monthly allowance awarded to such person. Upon proper cause shown. 
such camntission may appoint a suitable person to clraw, receipt for ancl 
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properly expeiHl tlte allou:ant?e marie to any 11erson under these provi
sions. for tlle beue{it of such person. anrl tllc indigent members of his 

family. * * * 
"Section 2941. In case of sir.lmess, accident or great destitution, 

upon the recommendation of a township or ward committee, the relief 
commission may, at any time, grant immediate relief to any person en
titled thereto under those provisions, nndl'r sucll rules as it may desig
nate. If any money so awarder! :JS relief shall not be called for by the 
applicant before the first Monday in December, each year, such amounts 
shall he paid into the_ county treasury to the credit of the relief fund." 

The relief described by you was granted under the special provisions of 
section 2!141, above quoted. Thi<; section rloes not in so many words provide 
against the probahle contingency of sickness of the technical applicant to a 
degree which would render him physically unable to make formal application; 
nor does it provide against the equally probable contingency of the death of 
the formal applicant without being able to rE'eeipt for the money expended in 
his behalf. It is significant, however, in my jurlgment, that said section 2941 
authorizes the relief commission to designate rules under which immediate 
relief shall be gra!lted. It woulrl be quite proper, in my judgment, under sec
tion 2941 standing alone for the relief commission to promulgate rules which 
would be binding upon themselves and would constitute adequate authority for 
the expenditure of money by the county n.uditor in such cases. 

The above quoted provisions of section 2!l39 are, however, in my opinion, 
entitled to great weight in connection with the eonstruction of section 2941. 
As these sections are at present arranged they are seperate, but in the original 
act, 87 0. L., 354, they were all a part of section 4 thereof. The phrase "under 
these provisions" as used in section 2939 clearly means therefore "under all the 
provisions of the related sections." I am, therefore, of the opinion that without 
the adoption of any rules, such as are rr.fPITed to in section 2941, it is proper 
for the commission to appoint a suitable person to rlraw and receipt for the al
lowance made to any person under S(Wtion 2941. 

I am further of the opinion that thP mere fact that the person to whom 
relief was extended died before formal application was made does not invalidate 
the subsequent application of the commission to the connty auditor for reim
bursement on account of money.> expended by them. Section 2941 speaks of 
"the applicant," hut does not in any ()Xpress terms require formal application 
in the name of the person to be re!iAved. In fact, as already pointed out here
in, the very nature of the relief granted negatives n.ny idea of such formal ap
plication. 

From all the foregoing, then, I am of the opinion that the relief commis
sion may ·now formally award the n.monnt expended by them as relief to the 
rleceased person in question and may appoint a suitable person to make foFmal 
receipt and draft for and of the moneys so awarded. The county auditor would 
be justified in honoring such award and accepting the receipt of the person so 
appointed. 

24-Yol. II-A. G. 

Very truly yours, 
TIMOTHY S. HOGAN, 

.Attorney General. 
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303. 

TAXES AND TAXATION-SMITH ONE PER CENT. LAW-BUDGET OF 
MUNICIPALITY EXCEEDING FIVE MILL LEVY-DUTY OF CITY COUN
CIL TO REDUCE LEVY. 

lVhen the council of a municipality .snbmits to the county auditor· a bttdget 
whose amount exceeds a five min levy tt.pon the tax t>altta.tion of the corporar 
tion, the budget should be returned to the city cotmcil to be brought within the 
legal maximmn. 

CoLunmus, Onm, July 22, 1911. 

Hox. HE.'IllY T. Huwr, Prosecuting AttoTney Ha.milton County, Cincinnati, Ohio. 
DEAR Sm:-I have your letter of July 22, 1911, requesting my opinion upon 

the following statement of facts: 

'"fhe budget commission 'of Hamilton county is in receipt of the 
budget of t]le city of Cincinnati from the council of the said city. This 
budget states that the amount to be raised· for each and every purpose 
allowed by law for which it is desireO. to raise money for the year com· 
mencing January 1, 1912, is the sum of $3,54.9,044.34. 

"The tax duplicate for the city of Cincinnati for said year is ap
proximately $475,000,000.00. 

"The law of Ohio provides, section 5649-3a, that the aggregate of 
all taxes that may be levied by a m1micipal corporation on the. taxable 
property in the corporation for corporation purposes on the tax list 
shall not exceed in any one year :five mills. 

"Five mills on $475,000,000.00 will produce $2,375,000.00. The levy 
made by the city council of Cincinnati is $1,174.044.34 in excess of what 
the law provides may be levied by the eity of Cincinnati. 

"The question is what is to be none with this budget? Shall the 
budget commission proceert to scale this levy down in proportion to the 
amount levied by the council if this levy, together with all other levies 
in Hamilton county, sh:J.ll aggregate more than ten mills; or shall this 
city levy be returned to the city council with instruetions to bring it 
within the legal maximum of five mills?" 

In answering your questions it is necessary to consider sections 5649-3a 
and 5649-3c, and these sections are as follows· 

"Seetion 5649-3a. On or hefore the first MonO.'ay in June, eaeh year, 
the county commissioners of each county. the couneil of each municipal 
corporation, the trustees of eaeh township, each board of edueation and 
all other boards or officers authorized by law to levy taxes, within the 
county, except taxes for st'ate purposes, shall submit or eause to be sub
mitted to the county auditor an annnal budget, setting forth in item
ized form an estimate stating the amonnt of money needed for their 
wants for the incoming year, ancl for each month thereof. Such an
nual budget shall specifically set forth: 

"(1) The amount to be raised for each and every purpose allowed 
by law for which it is desired to raise money for the incoming year. 

"(2) The balance standing to the credit or debit of the several 
funds at the end of the last fiscal year. 

"(3) The monthly expenditures from eacb fund in the twelve 
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months and the monthly expenditures from all funrls in the twelve 
months of the last fiscal year. 

" ( 4) The annual expenditures from each fund for each year of 
tht> last five fiscal year::;. 

"(5 \ The monthly average of s11ch expenditures from each of th~ 
several funds for the last fiscal year, and also the total monthly aver
age of all of them for the last five fh;wal years. 

" ( 6) The amount of money rect>ivE>d from any other source and 
available for any purpose in each ot the last five fisf':Jl years, together 
with an estimate of the probable amount that may he received during 
the incoming year, from such source or sources. 

"(7) The amount of the bon ned indebtedness sPtt;ng- out each issue 
and the purpose for which issued, the date of issuE.' and the date of ma
turity, the original amount issued :md the amount outstanding, the rate 
of interest, the sum neeessary for interest and sinking- fund purposes, 
and the amount required for all interest and sinking fund purposes for 
the incoming year. 

"(8) The amount of all indebtE>dnE>ss incurred unrler authority of 
section 5649-4 and the amount of such additional taxes as may have 
been authorized as provided in section 5649-5 of the General Code, set
ting out each issue in detail as provided in the next preceding para
graph. 

" ( 9) Such other facts and information as the tax commission of 
Ohio or the budget commission may require. 

"The aggregate of all taxes that may he levied by a county, for 
county purposes, on the taxable property in the county on the tax list, 
shall not exceed in any one year' thrE>e mills. 'fhe aggregate of all taxes 
that may be levied by a municipal corporation on the taxable property 
in the corporation, for corporation purposes, on the tax list, shall not ex
ceed in any one yP.ar five mills. The aggregate of all taxes that may 
be levied by a township, for township purposes, on the taxable property 
in the township on the tnx list, shall not exceerl in any one year two 
mills. The local tax levy for all school purposes shall not exceed in 
any one year five mills on the dollar of valuation of taxable property 
in any school district. Such limits for county, townf'hip, municipal and 
school levies shall be exclusive of any special levy, provided for by a 
vote of the electors, special assessments, levies for road taxes that may 
be worked out by the tax 11ayers, anrl levies and assf>ssmPnts in special 
districts created for road or ditch improvements, over which the budget 
commissioners shall have no control. 

"Such budget shall be made up annually at the time or times now· 
fixed by law when such boards or officers are required to determine the 
amount. in money to be raised or the rate of taxes to be levied in their 
respective taxing districts. 

"The county auditor shall provide and furnish such boards and of
ficers blank form& and instructions for malting up such budgets. 

"Section 5649-3b. The county aaditor, the mayor of the largest 
municipality in the county as shown lty the last federal census, and the 
prosecuting attorney shall constitute a board to he known as the budget 
commissioners, for the annual adjustment of the rates of taxation. The 
budget commissioners shall meet at the nuditor·s office in each county on 
the first :\1onday in July next following. Each memhc>r thereof shall be 
sworn faithfully and impartially, to perform tht> duties imposed upon 
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him by this act. Two members shall constitute a qnorum. The auditor 
shall be the secretary of the budget commissioners and shall keep a full 
and accurate record of theiJ· proceedings. The auditor Rhall appoint 
such messengers ani\ clerlrs as the board deem necessary, who shall re
ceive not to exceed three dollars per day for their services for the time 
actually employed, which shall be pair! out of the connty treasury. The 
budget commissioners shall be allowed their actual and necessary ex
penses, such expenses to be :temized and swam to hy the person who 
inc'urred them, and paid out of the r-ounty treasury when approved by 
the budget commissioners. 

"Section 5649-3c. The auditor shall lay before the b'Idget commis
sioners the annual budget submitted to him by the boarJs and officers 
named in section 5649-3a of this ·act, together with an estimate to be 
prep'ared by the auditor of the amount of money to he raised for state 
purposes in each taxing district in the county, and such other informa
tion as the budget commissioners may request, or tbe tax commissioner 
of Ohio may prescribe. The budget commissioners shall examine such 
budgets and estimates prepared by the county alHlitor, and ascertain 
the total amount proposed to be raised in each taxing district for state, 
county, township, city, village, school district, or other taxing district 
purposes. If the budget commissioners find that the total amount of 
taxes to be raised therein does' not exceed the amount authorized to be 
raised in any township, city, village, school district, or other taxing 
district in the county, the fac:t shall be certified to the county auditor. 
If such total is found to exceed such authorized amount in any town
ship, city, village, school district, or other taxing district in the county, 
the budget commissioners shall adjust the various amounts to be raised 
so that the total amount thereof shall not exceed in P.ny taxing district 
the sum authorized to be levied therein. In making such adjustment 
the budget commissioners may revise and change the annual estimates 
contained in such budget, and may reduce any or all the items in any 
such budget, and. shall not increase the total of any snch budget, or any 
item therein. The budget eommissioners shall reduce the estimates 
contained in any or all sur·h budgets hY such amount or amounts as will 
bring the total for ench township, city, village, school district, or other 
taxing district, within the limits provided by law. 

"When the budget commissioners have completed their work they 
shall certify their action to the county auclitor, who shall ascertain the 
rate of taxes necessary to be levied upon the taxable property therein of 
such county, and of each township, city, village, school district, or other 
taxing district, returned on the grand duplicate, and place it on the tax 
list of the county." 

It will be noted from the first paragraph of section fif\49-3a that the council 
of each municipal corporation is the board authorized to levy taxes in taxing dis
tricts which consist of that partieular m'micipa.lity, and therefore, keeping that 
fact in mind the further provision contained in section 5649-:3a, namely "the ag
gregate of all taxes that may be levied by a municipal corporation on the· tax
able property in the county, for county purposes, on the tax list, shall not ex
ceed in any one year five mills" it seems to be clear that the intention of the 
legislature (and to my mind it is clearly expressed by the act itself) is that 
the aggregate of all taxes to be levied by a municipal corporation, in the cor
poration, for corporation purposes, must not exceed in any one year five mills; 
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that is, that under the law the taxing authorities of the municipality are pro
hibited from certifying to the county auditor that .;uch corporation will require 
for corporation purposes a greater sum than a levy of five mills upon the tax 
fluplicate of a municipality will produce. 

I suppose the difficulty whi~h has occasioned your request, namely, that 
the city council of Cincinnati has m:ule a levy in exceRs of the amount which 
five mills upon the tllx duplicate of the city woulfl produce, arises from the 
language of section 5ti-t9-3a which JWOvides: 

"The council of eaeh municipal eorporation * '-' " shall submit 
or cause to be submitted to the county auditor an annual budget, setting 
forth in itemized form an estimate stating the amount of money needed 
for their wants for the incoming year, and for each month thereof. 
Such annual budv,et shall specifically set forth: 

" ( 1) The amount to he raised for each and every purpose allowed 
by law for which it is desired to raise money for the incoming year." 

then follnws nine other items which are required to be stated in making up 
the said budget. But though the word "estimate" is used in this part of sec
tion 5649-3a, and although there is no direet statement in this part of the said 
section, that the council are prohibited from including in the said estimate a 
greater amount that the levy of five mills upon the tax duplicate of the munic
ipality would produce, still it seemR to be beyond all question to me, in taking 
this new section in its entirety, it can only mean that the specification of the 
first item required to be set forth in the budget, namely, "the amount to be 
raised for each and every purpose allowed by law for which it is desired to 
raise money for the incoming year" directs the manner in which council makes 
the levy; that is, when council specifies in its budg-et the amount to be raised 
for the incoming year, it thereby mal,es the levy, and by the expressed provi
sions of the latter part of this same section, above quoted, it is specifically lim
ited to an amount that shall not exceed in any one year five mills in the ag
gregate upon the taxable property in the corporation. 

This is further made ·~lear by the provisions of section 5649-3c directing 
that the budget commissioners are to examine tlw htHlget and estimate and as
certain the total amount proposed to be raised in each taxing district, and if 
they find that the total amount of taxes to be raised therein does not exceed the 
amount authorized to he raised in snch taxing district in the -county, to certify 
that fact to the county auditor; hut if such total is found to exceed the amount 
authorized in any taxing district in the county, the burlget commissioners are 
then to adjust the various amounts to he raised so that the total amount thereof 
shall not exceed in any taxing district the sum authorized to be levied therein. 

If it were held that council, in the estimate>, or in thP levy, submitted by it 
to the county auditor could E.pccify an amount in excess of what a five mill levy 
upon the tax fluplicate of the munici)JUlity wo•Jlrl produce, then, provided they 
could exceed said limit of five mill~, there would he no limit as to the extent 
to which it could be exceeded, and the further expresser! provision of section 
5G43-3a-that the aggregate levy h~· the taxing authorities in a municipality 
must not exceed five mills-would be not only inopei"ative but entirely without 
meaning; and it can readily be seen that if such a construction were placed 
upon this statute and the authorities of a taxing rlistrif'\ were to be allowed to 
place in the budget an estimate in excess of the amount limited by law, then 
section 5G49-3c would be valueless, bef'anse the pnrposn contemplated by the 
said law would be disarranged anrl there would be nothing to prevent a taxing 
district from levying a greater amount of the ta.'IC'S than is allowed by law; all 
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that would be necessary would be to place the amount in the estimate large 
enough to that when scaled in proportion to the amount returned by other 
taxing districts, the amount left would exceed the limit prescribed by law. 

It seems to me, further, that this question is decided by the decision of the 
supreme court handed down June 30, 1911, in the cas:' of State ex rel. City of 
Toledo vs. Charles .J. Sanzenberger. The first four paragraphs of the syllabus 
in this case are as follows: 

"1. The taxing authorities of any taxing distrkt may levy taxes 
not exceeding the aggregate of ten mills on each dollar of the tax valua~ 
tion of the property of such taxing district for state, county, township, 
school and municipal purposes, subject to th~ further limitation of the 
paragraphs following. 

"2. In addition thereto lev1es may be maile for sinking fund and 
interest purposes necessary to provide for any indebtedness incurre!l be
fore the passage of said act, and any indebterlness t!Jat may be incurred 
after the _passage of saiu ac:t by a vote of: the people. 

"3. In case such levy for the year 1911 shall prorluce an amount 
greater than the amount of taxes levierl in the year 1910, then such levy 
of ten mills on the dollar must be reduced to such a rate as will pro
duce no more money than the taxes levied for the year 1910. 

"4. A municipal corporation may levy for general purposes, as 
provided in preceding paragraphs 1, 2 and 2, an aggregate of five mills 
on the taxable property within such rorporation only in t'he event that 
such levy of five mills, when added to the levy of state, county, town
ship and school purposes, shall not in the aggregate exceed ten mills on 
the dollar, and whenever such levies exceed ten mills on the dollar, 
then it is the duty of the budget commission to scale said levies down 
in proportion to the amount of each until the total levies so made ag
gregate ten mills or less." 

In this ca!'e section 5G49-3a was construed and the fourth paragraph of the 
syllabus seems to be decisivE> of the qnestion submitted by you, by holding that 
a municipal corporation may levy an aggreg~tE' of five mills on the taxable 
property within the corporation; and that they can reach the maximum of five 
mills only when said maximum added to t.he levy for state, county, township 
and school purposes does not ex(·eerl an aggregate of ten mills on the dollar; 
and that it is the duty of the budget commissiou, when the aggregate exceeds 
ten mills, to scale said levy down in proportion to the amount of each until the 
total levy aggregates ten mills or less. 

Therefore, as thE' law provides, and as the ~;upreme court says, that a munic
ipal corporation may mal'e a levy of not to exceed five mills, it seems beyond 
question that such levy is to be made by a municipality, and that the only 
method. prescribed by Jaw for making it is by the budget prepared and sub
mitted to the county auditor, ancl necessarily if such levy, when submitted to 
the county auditor by the council, is in an amount in excess of what a five-mills 
levy upon the tax duplicate of a corp01ation would produce, then said state
ment or estimate should he returnPd ·to the city coancil with directions to re
duce it to the limit Jixed ancl prescribed hy law, namely, not to exceed five 
mills. 

Yours very truly, 
TniOTHY S. HOGAN, 

Attorney General. 
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A303. 

CHILDREN'S HQ:\iE-EXPENSES PAID BY TRUSTEES OUT OF APPRO
PRIATION MADE BY COUNTY CG:\1:\iiSSIONERS. 

Out of an appropriation made for the purpose by the county commissioners, 
the trustees of a county children's home shall pay all bills tor the expense of 
maintaining said institution. Upon the order of these officials, warrants shall 
be issuccl by the county anrlitor upon the county treasurer. 

CoLc~uws, Onw, July 22, 1911. 

_Hox. F. A. SHIVELEY, Prosecuting A.ttorne1f, West Union, Ohio. 
DEAR Srn :-I beg to acknowledge re<"'eipt of your letter of March 22d and 

wish to say that the delay in answering the same has been due entirely to the 
large number of opinions which this department has been called upon to ren
der. In your letter you inquire as follows: 

""Who should allow the expense bills of the board of trustees of a 
county children's home, supported in part by endowment and in part by 
local taxation, said trustees being appointed to manage and control said 
home by the county commissioners." 

In reply to your inquiry, section 3104, General Code, provides that the board 
of trustees of the children's home sh'all make an estimate as to the wants of 
the home and report such estimate to the county commissioners, quarterly, as 
follows: 

"The board of trustees shall report quarterly to the commissioners 
of the county the condition of the home, and make out and deliver to 
the commissioners a carefully prepared estimate, in writing, of the 
wants of the home for the f'nrceeding quarter. Such estimate sh'all 
specify separately the amounts required for each of the following pur
poses, to-wit: First-Feed, fnel and forage. Second-Clothing. Third 
..:....Pay of officers and employes. Fourth-Repairs. Fifth-Improve
ment of buildings and grounrl.s. Sixth-Books and stationery. Seventh 
--Furniture. Eighth-Transportation of inmates. Ninth-Live stock. 
Tenth-Other expenses." 

Section 3105 provides that the county commissioners shall make an appro· 
priation for the children's home and after such appropriation is made the 
amount of the appropriations shall be pair! out upon the order of the trustees 
of the home, as follows, to-wit: 

"At their regular quarterly meeting at which such estimate is 
presented to them, the commissioners shall carer'ully examine the 
estimate, and if, in their judgment, it is re-asonable and ratably within 
the assessment for the support of the home for the current year, or so 
much thereof as they deem rcasonab~e and within such assessment, the 
board of commissioners shall allow and approve, and shall appropriate 
and set apart such amount for the use of the home. Upon the order of 
the trustees of the home, the county auditor Rhall dra"' his warrant 
upon the county treasurer, who shall pay such warrant from the fund 
so appropriated and set apart." 
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So that in conclusion, it is my opinion by reason of the provisions of the 
above quoted sections that it is the duty of the county commissioners to make 
an appropriation of such an amount from the public funds as is necessary to 
maintain and operate the children's home and that the funds so appropriated 
are paid out upon the order of the trustees of the children's home. The last 
sentence of section 3105 of the General Code clearly provides that the trustees 
of the children's home shall pass upon all expense bills and that upon their order 
the county auditor shall draw a warrant upon the county treasurer who shall 
pay such warrant from the funds appropriated and set apart for such children's 
home .. 

B 303. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

WITNESSES-FAILURE TO ATTEND FOR C01JNTY AUDITOR AND BOARD 
OF EQUALIZATION AND REVlEW--ENFORCRMENT BY PROBATE 
COURT. 

County auditors an(l boards of equalization and r·eview are empowered to 
compel attendance of witnesses thro1tgh the probate court 1tnaer· penalty of the 
proce(lUTe gener·ally applicable for S'ttCh puTposes by t11at trib1rnal. 

Cor.u~mus, Orno, July 22, 1911. 

Hoc-;. RrcrrAnn H. SuTPim:v, Prosecuting Attorney. Defiance, 0hio. 
DI~An Snc-As a partial answer to your letter of June 8th, which has 

remained unanf'wered for some time on account of the unusual pressure of 
husineEs in this department, I beg to enclose you herewith copy of my opinion 
to the tax commission relating in general to the inquisitorial powers of the 
Pounty auditors and the boards of eQualization and review. 

The second question which you ask in your letter is as follows: 

"Upon the failure of a witne:;;s to appear to testify after bemg 
notifiE>d, is there any provision for proceeding in contempt?" 

Section 5403 of the General Code provides as follows: 

"When a person summoned to appear before the county auditor 
and give testimony, under the provisions of the next two preceding 
sections, or in proceedings against companies or corporations required 
to make return to the county auditor for taxation. neglects or refuses 
to appear, or neglects or refuses to answP.r a queRtion that is put to 
him hy the auditor touching thf' matt!'r under examination, the auditor 
sh"all apply to the probate juflge of the county to issue a subpoena for 
the appearance of such person before him. On the application of the 
county auditor, the probate judge shall issue a subpoena for the appear
ance of such person forthwith before him to give testimony. If any 
person so summoned fails to appear, or appearing, refuses to testify, 
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he shall be subject to like proceerlings and penalties for contempt as 
witnesses in actions pending in the prohate court." 

Section 5585 General Code provides as follows: 

"If a person notified to appear before the board (of equalization) 
refuses or neglpcts to appear at the time required, or appearing, 
refuses to be sworn, or answer any question pnt to him by the board, 
or by its order, the presiding officer shall make complaint thereof, in 
writing to the probate judge of the county, who shall proceed against 
such person in like manner as is provided for in the last subdivision 
of chapter three of this title." 

Section 56'24 of the General Code, amendPd at the last session of the general 
assembly specifically confers upon boards of review the same powers as those 
conferred upon boards of _equalization. 

The nature of the compulsion which the county auditor and the board of 
equalization or review respectively may exert upon an unwilling witness ap
pears, I thinl{, very clearly from the forgoing sections. I may add that if your 
question relates particularly to the quadrennial boards of review section 5579 
of the General Code, which confers upl)n quadrennial boards all the powers of 
annual boards, operates to mala: section f-585 specifically appliable to such 
quadrennial board. 

A 309. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TOWNSHIP BOARD OF EDUCATION-LIABJLI'l'Y FOR TUITION OF RES· 
IDENT PUPILS AT HIGHER GRADF. HIGH SCHOOLS-NECESSITY 
FOR GRADUATION OF PUPIL AT LOCAL HTGH SCHOOL OF LOWER 
GRADE. 

When a township boarcl ot education mctiniains a third grmle high school. 
such board is in no sense liable tor tuitfon of pupi/8 o.t other high schools of 
higher grade. when such pupils are not grarluates of the said third grade 
local high school. 

COLU::IrDl'S, OHIO, .July 31, 1911. 

Hox. F. l\1. STF.VEXS, Prosecuting' Attorney. F.'lyria, ()1lio. 
DEAR Sm:-I beg to acknowledge receipt of yonr communisation of May 2, 

1911. and to say in explanation of the delay in answering your inquiry that it has 
been clue to the large number of inquiries whieh this department has received 
for its attention. In your letter you inquire as follows: 

"The following question has been submitted to me and as to which 
I wish your opinion, as I am not ahlp to satisfy myself on an examina
tion of the statutes with reference thereto. 

"A citizen of Brighton township school district, which maintains 
a two-year high school, instead of sending his hoy, who is a Boxwell 
graduate, to the local high school sends him to the Wellington high 
school which is a school of his own ::;electing. 

"Prior to sending this boy to this high school the father gave notice 
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to the board September 1, 1908, of his intention so to do. For each of 
the two years that the boy has attended the Wellington high· school no 
liability of course, arose against the Brighton school district because 
it maintains its own two year high school. 

"The boy now has begun upon his third year in the high school at 
Wellington and the father is claiming that the Bright0n school district 
is chargeable with the tuition under the notice given him September 
1, 1908, he having never given any other notice. 

"The inquiry is whether or not Brighton school district, under these 
circumstances is liable for this tuition." 

Under date of June 11th you submitted supplementary statement as follows: 

"Answering your favor of 12th inst., relative to inquiry made to· you 
May 2nd. and answering your question as to" whether or not the father 
of the boy in question has paid the boy's tuition for the two years that 
he has already attended the Wellington high school would say that. I 
am advised the father of the boy has so done. 

"The point at issue is whether one notification given at the begin
ning of the first year is all that is required of a Boxwell graduate under 
section 7750 G. C. to entitle said Boxwell graduate to the full four years 
free tuition." 

In answer to your inquiry, section 7748 of the General Code as amended, 
101 0. L. 296, provides as follows: 

"A board of education providing a third grade high school as de
fined by law shall be required to pay the tuition of graduates from such 
school residing in the district at any first grade high school for two 
years, or at a second grade high school. for one ye,ar and a first grade 
high school for one year. Such a board providing a second grade 
high school as defined by law shall pay the tuition of graduates; resid· 
ing .in the district at any first grade high school for one year; except 
that, a board maintaining a seeond or third grade high school is not 
required to pay such tuition when a levy of twelve mills permitted by 
law for such district has been reached and all the funds so raised are 
necessary for the support of the schools of such district. No board of 
education is required to pay the tuition of any pupil for more than 
four school years; except that it must p'ay the tuition of all successful 
applicants, who have complied with the further provisions hereof, 
residing more than four miles by the most direct route of public traveJ, 
from the high school provided by the board, when such applicant attend 
a nearer high school, or in lieu of paying such tuition the board of 
education maintaining a high school may pay for the transportation 
of the pupils living more than four miles from the said high school, 
maintained by the said board of eflucation to said high school. Where 
more than one high school is maintained, by agreement of tbe board 
and parent or guardian, pupils may attend either and their transporta
tion shall be so paid. A pupil living in a village or city district who bas 
completed tbe elementary school course and whose legal residence has 
been transferred to a township or special rlistrict in this state before 
he begins or completes a high school coursP. shall be entitled to 'all the 
rights and priviledges of a Boxwell Patterson graduate." 
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Sections 7651, 7652, 7653 and 7654 of the General Code classify all high 
schools of the state as follows, to wit: 

Section 7651 provides as follows: 

"The high schools of the state sh:tll be classified into schools of the 
first, second, and third grades. All courses of study offered in such 
schools shall be in branches enumf'rated in sPction sevPnty-six hundred 
and forty-nine." 

Section 7652 provides as follows: 

"A high school of the first grade shall be a school in which the 
courses offered cover a period of not less than four yf'ars, of not less 
than thirty-two weeks each, in which not less than sixteen courses are 
required for graduation." 

Section 7653 provides as follows: 

"A high school of the second grade shall cover a period of not less 
than three years, of not less than thirty-two weel;:s each, in which not 
less than twelve courses of study are required for graduation." 

Section "7654 provides as follows: 

"A high school of the third grade shall cover a period of not less 
than two years, of not less than twenty-eight weeks each, in which not 
less than eight courses of study are required for graduation." 

I take it from your inquiry that the Brighton township high school, being 
a two year high school, is a high school of the third grade, as high schools 
are graded and classified by the sections of the General Code above quoted. 
It is my opinion by virtue of the provisions contained in section 7748 as amend
ed 101 0. L. 296, and cited above, th lt the Bri~hton township school board 
can be required to pay the tuition of only its graduates to a first grade high 
school for two years; or to a second grade high school for one year and a first 
grade high school for one year. 

It is further my opinion under the above citerl sections that inasmuch as 
the pupil concerning whom you in(!uire is not a graduate of the Brighton 
township high school, he cannot therefore tal;:e advantage of the provisions 
of section "7748 of the General Cpde as ameni!cd, 101 0. L. 2!16, which is quoted 
above. In other words, the said Brighton township hoard of education is not 
legally required to pay the tuition of any pupil residing in its said district, 
while attending another high school, unless sairl pupil is a graduate of its own 
high srhool. 

The question of notice as provided for in scetion 77fi0 of the General Code 
does not in any manner enter into the Pontroversy, for the reason that the said 
section 775(1 applies only to boards of educ'ation not having any high school. 
I hP.rewith quote section 7750, as follows: 

"A board of education not having a high !lchool may enter into an 
agreement with one or more boards of education maintaining such 
school for the schooling of all its high school pupil!'. When such 
agreement is made the board malting it shall he exempt from the payment 
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of tuition at other high schools of pupils living within thr.ee miles of 
the school designated in the agreement, if the school or schools selected 
by the board are located in the same civil township, as that of the board 
making it, or some adjoining township. In case no such agreement is 
entered into, the school to be attended can be selected by the pupil hold
ing a diploma, if due notice in writing is given to the clerk of the board 
of education of the name of the school to be attended and the date the 
attendance is to begin, such notice to be filed not less than five days 
previous to the beginning of attendance." 

I am therefore of the final opinion that the Brighton township school board, 
for the reasons above given, is not liable for the tuition of said pupil, for the 
reason that said pupil is not a graduate of the Brighton township high school, 
and that therefore the Brighton township school board is not chargeable with 
his tuition for the remaining two years that he intends to attend the Wellington 
high school. Very truly yours, 

315. 

TIMOTHY S. HoGAN, 
Attorney General. 

TAXES AND TAXATION-SMITH ONE: PER CENT. LAW-LEVIES FOR 
STATE HIGHWAY IlVIPROVEMENTS-COUNTY THREE MILL LIMITA
TION-"SPECIFIC PURPOSE Lil\1I'l'ATION"-TOWNSHIP ASSISTANCE 
WITHIN LIMITATIONS-VETO OF GOVERNOR OF SINGLE SECTION 
OF ACT-ROAD TAXES TO BE ·wORKED OUT BY TAX PAYER. 

Section 5649-3a General Code limits the let•y 1,ohi.ch rnay be made upon all 
property in a county, w three mills and e:x·cepts from this limitation, 1st: levies 
for road taxes that rnay be worked ant by the tna:payer and 2nd, levies and 
assessments in special districts tor roacl or •l!.tch improvements over which 
the budget commission has control. 

Levies by a county for state highv;ay purposes nnder section 1224 General 
Code, are not within either exception antl therefore, subject to the three mill 
lirnitation. 

Section 5649 provides for the worl.:ing out by the tax payer of township 
taxes only and tor the purpose of only township roacl improvements and there
fore, boes not apply to this lirnitation on county levies. 

Neither is the township aid to state higlllcay improvements inclttded within 
said exception for the reason that ttnd"'r section 35 of the act of June 9, 1911, 
this assistance is r·enclered not by rneans of a specific .. lev:v"' but by payntent 
from the township general funcl, and there is therefore, no '"levy that may be 
worked out by tax payers." 

This construction is furthermore supported by the expr·ession of the legis
lature·s ou·n cons/ruction at said section 1224 in the niternpt of the qeneral .As
sembly by amendment to make the levies unde1· said section 1224 General Code 
exclusive of all other limitations "upon the aggregate amount of such levies not 
in force." Said attem1Jtecl amendment, ho!cevcr, IJeing the act at June 9, 1911, 
n;as properly r·epealecl by the governor, thou:;h i>etc.erl at. such time as to make 
it impossible for the bill to be returner! to the General Asscm/Jly. 

Section 5649-3 limiting the taxes to be raised tor specific purposes, re 
stricts the amount which may be rafserl tor saicl state hightcay pttrposes, under 
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section 1224 General Cofle aforesaid to tl!e amount tcl!ich one mill tcould raise 
if leviecl on all property in the county in the year HllO. 

Coi.t.)mt:s, Omo, August 4, 1911. 

Hox. N. CRAIG :\I<'BRTDE. Prosecuting Attorney. Hillsbo1·n. Ohio. 
DF.AR Sm:-I beg to aclmowledge recE-ipt of yonr letter of July 17th request· 

ing my opinion upon the following question: 

"Under the provision of !'ection 5649-3a of thf' General Code which 
provides tlrat 'the aggregate of all taxes that may be levied by a county, 
for county purposes, on tbe taxable property in the county on the tax 
list shall not exceed in any one year three. mills.' Will you please advise 
whether the county can levy in addition to the three mills provided for 
in this section, a levy for the construstion of a road under the state 
highway laws, sE-ction 1224 of the GenP.ral Code, or must any amount 
levied for the construction of a road ~mder the highway laws be 
inc! uded within the 3 mills? 

"Please also state if any different rule appliE-s to the township trus· 
tees who desire to make a levy for their portion for the construction 
of the same highway.'' 

Said section 5649-3a of the General Code provides in part as follows: 

"The aggregate of all taxes that may be levied by a county, for 
county purposes, on the taxable propE-rty in the county on the tax 
list, shall not exceed in any one- year three mills. * * * Such limits 
for county * * * levies shall be f'xclusive of any * * * levies 
for road taxes that may be worked out by t!Je tax payers, and levies and 
assessments in special districts created for road or ditch improvements 
over which the budget commission shall have no control." 

Examination of the entire act of .TunP. 2, 1911, popularly referreu to as 
the Smith One Per Cent. Law, fails to disclose any other express mention of 
road levies of any kind. 

Sertion 1224 of the General Code, to whirh you refer, provides as follows: 

"At their March and June session earh year, the county commission· 
ers may levy on each dollar of valuation of taxable property within the 
county, not exceeding one mill, for thP. creation of a fund to be known 
as the state and county road imprfJvement fund. The amount so levied 
and collected shall be used for the improvement of state and county 
roads within the county, and shall be in addition to the amount levied 
for road and bridge purposes." 

This section was not repealed by the art approved June 9, 1911, entitled 
"An act creating a state highway department, etc." That is to say, section 1224 
was specifically sought to be repealed by section 58 of that act, but this section 
was vetoed by the governor. Furthermore, the onl;r section which corresponds 
to section 1224 in the act of June 9, 1911, is sPction 52 which specifically author
izes commissioners "to levy a tax not exr.eeding one and one-half mills upon 
all the taxable property of the county "' "' * in addition to all other levies 
* " " notwithstanding any limitation upon the aggregate amount of such 
levies now in force," and makes a similar provision for levies for such purposes 
by township trustees. This section was also vetoed by the governor and the 
effect of the executive action described is in my judgment to leave section 1224 
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in force; otherwise, there would be no specific authority in the county commis
sioners to levy any sum whatever for road improvements under the state high
way department law. 

In your letter of August 3rd, just received by me, you question the method 
adopted by the governor in vetoing section 52 of the act of June 9, 1911. The 
following provisions of article 11. section 16, of the Constitution, relates to this 
manner of exercising the power of veto: 

"If any bill passed by both houses of the ~eneral assembly and pre
sented to the governor contains two or more sections * " * he may 
object to one or more of said se~tions * * * and approve the other 
portions of said bill, in whiC'h case said approved portion shall be signed 
and then shall be law; and such section or sections * · * * objected 
to shall be returned within the time and iu the manner prescribed for, 
and shall be separately reconsidered as in the case of a whole bill; but 
if· final adjournment of the general assembly prevents such return (as 
in the case at hand) the governor shall file thc said section or sections 
* ,. * together with his _objection thereto in writing, with the secre
tary of state, as in the case of a whole bill, and the secretarY' of state 
shall then make public said fact, but shall not further act as in the 
case of a whole bill." 

The reference to "the case of a whole hili" is to the earlier provision of the 
same section, which is as follows: 

"If any bill passed by both houses of the general assembly and pre
sented to the governor is not signed and is not returned to the house 
wherein it originated within ten days after being so presented * * * 
such bill shall be law * * * unless objected to hy the governor and 
filed together with his objection thereto in writing, by him, in the 
office of the secretary of state within the prescribed ten days; and the 
secretary of state shall at once make public said fact and shall return 
said bill together with said objection upon the opening of the next 
following session of the general assPmbly to the bouse wherein said 
bill originat()d, where it shall be treated in Jili'e manner as if returned 
within the prescribed ten days." 

It seems to me that these provisions are clear. No phrase of any of the 
above quoted language in any way qDa.lifies the controlling rhrase that in case 
the governor signs a part of a bill and dissaprOVC!I'; certain sections thereof 
"said approved portion * * "' shall be law." On the other hand, there is 
no portion of any of the above quoted language or the related provisions of the 
constitution which makes the disapproved sections law. 'The direction is that 
the secretary of state under the circumstances existing in this case "shall not 
further act as in the case of a whole bill:" from which the inference irresist
ibly follows that the effect of the governor's veto, after the adjournment of 
the general assembly, of separate sections of a bill is to deprive such sections 
fin'ally of any force and effect in law. 

I might add that in the case at hand the governor has addressed a message 
to the secretary of state, stating his objections as required by the above quoted 
constitutional provision, although this mel:'sage does not appear in the copy 
of the law which you have. I am, therefore, of the opinion that section 52 of 
the act of June 9, 1911, never became law. 

Now the levy provided for in said section 1224 General Code is a maximum 
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levy "not exceeding one mill." It is governed, therefore, in my opinion by 
that provision of section 5649-3 of the act of June 2, 1911, which is as follows: 

"Section 5649-3. The maximum rate af taxation in any taxing dis,
trict for any purpose, as now fixed, shall he and is hereby changed so 
that such maximum rate, as levied, on the total valmttion of all taxable 
property in the district for the year 1911 * "' * and any year there
after would produce no greater amount of taxeR, than the present maxi
mum rate for such purpose, if levied on the total valuation for all the 
taxable property therein for the year 1911) would produce. * * *" 

That is to say, instead of the orrlinary.limit on the amount which may be 
levied by the county commissioners under flection 1224. now being one mill on 
the tax dtiplicate of the county, it is the amount wltiC'h would have been pro
duced by a levy of one mill upon the ctuplicatP. of 1910. 

This leaves but one question with regard to county levies, namely, Are such 
levies for state highway purposes excluded from the thrcP-mill limitation by 
virtue of the above fJUOted provision of section 5648-3a? In considering this 
question, the following subsidiary questions must bP answered: 

1. Is a levy for state highway purposes one, "for road taxes that may be 
worked out by the tax payers?" 

2. Is such a levy one, "in a special district created for road or ditch 
improvements?" 

As to the second of these two questions no doubt can arise. The levy de
scribed by section 1224 is a general levy on the tax duplicate of the county and 
is in no sense a levy in a special district created for road improvement. 

The difficulty as to the first question arises from the following provisions 
of the act.of April 7, 1910, 101 0. L. 113, entitled "an act to amend sections 3370, 
3371 and· 5649 of the General Code, pertaining to road districts in townships and 
relating to the appointment of road superintendents for said road districts, and 
the collection and distribution of road tax for Raid districts." Section 5649 as 
therein amended provides in part that: 

"Any person charged with a road tax may discharge the same by 
labor on the public highways within tbe proper time *· "' * under 
the direction of the superintendent of the proper dhtrict, who shall 
give to such person a certificate specifying: the amount of tax so paid, 
and the district and township wherein such labor was performed, which 
certificate shall in no f'ase b~ given for auy greater sum than the tax 
charged against such person; and thE' county treasurer shal receive all 
such certificates as money in the disr.harge ot said road tax. * * * 
WhE'n such road tax is paid in labor such lahor shall be performed 
by the first day of September, in the year in which leYied. All road 
taxes collected by the county treasurer shall hP. paid over to the treas
urer of the township or municipal corporation from which the same 
are collected, and shall be expended on the public roads * * * under 
the direction of the trustees of the proper township, or council of 
such municipal f'orporation; and ~II funds herPtofore levied for road 
purposes, and not expended, shall be expended by the trustees of the 
township or council of the municipal corporation from which the same 
were collected, as other taxes collected under the provisions of this 
title." 

The question of course is as to whether the language above quoted from 
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amended section 5649 now authorizes the payment of all taxes levied for road 
purposes by labor. If this is the case then of course any tax levied for road 
or highway purposes is excluded from the three mill and eorresponding limi
tations of section 5649-3a of the act of June 2, 191 J. 

On careful consider-ation, however, the seemingly broad language of section 
5649 as amended will be found, I thinl;:, to conve~' a somewhat restricted mean
ing. In the first place, the whole act of April 7, J 910, as nisclosed by the title 
thereof above quoted, and by the other seetions amenderl therein, being sections 
3370 and 3371 providing for the appointment hy township trustees of a road 
superintendent and the duties of such superintendent, is to regulate the per
formance of road labor under the direction of such road superintendent and 
the! expenditure of taxes levied for township road improvement. .. 

Original section 5649 relates exclusively to township taxes, not because of 
the language employed in it, but rather because of the context in which it is 
found. 

I am, therefore, of the opinion that a levy for road purposes made by the 
county commissioners is not such levy as may be worked out by the taxpayers, 
and is therefore not excluded form section 5649-3a. 

Section 1224 above quoted does not purport to authorize a levy in addition 
to all other levies, and even if it did, the manifest. intention of the Smith law 
would override such a provision. I am, therefore of the opinion as to the first 
question that a levy made by county commissioners for the county's, portion of 
a highway improvement within such county for a given year must be included 
within the internal limitation of three mills imposed by section 5649-3a of the 
act of June 2, 1911. 

The question is somewhat different as to township trustees. Section 35 of 
the act of June 9, 1911, which corresponds roughly to section 1201, which must 
be regarded as repealed by implication, provides :1s follows: 

"Except as otherwise provided one-fourth of the cost and expense 
of such improvement shall be appurtioned to the township or town
ships in which said road is loc.ated. Of the amount so apportioned 
three-fifths shall be a charge upon the whole township or townships 
and two-fifths shall be a charge upon the property abutting on the 
improvement. * * * 

"When an improvement of a highway <;;ball be made by the state in 
conjunction with the township or townships thirty-five per cent. of the 
total cost or expense thereof shall he assessed on the township or town
ships and fifteen per cent. of the total cost or expense thereof shall be 
assessed on the land abutting on such highway." 

Section 37 of the act of June 9, '1 911, corresponding roughly to section 1210 
General Code, and in my opinion repealing the same by implication, provides 
in part as follows: 

"The township trustees shall pay the portion of the cost and ex
pehse assessed to the township in the same manner as other claims 
are paid" 

No section of the law now in force specifically rlirects the township trustees 
to make a separate levy for t.he above defined purpose or to create a distinct 
fund therefore. On the contrary, the trustees are directed to pay the town
ship's portion of a state improvement "in the same manner as other claims 
are paid" that is, from the general township fund. 
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The statutes pertaining to the powers and duties of the trustees seem to 
require separate handling of funds levied for road purposPS (see section 3274), 
and though the trustees are nowhere directed to levy a specific tax for ro+ad 
purposes, yet the existence of such specific levy or fund is tacitly recognized 
by section 5649 above quoted. 

In spite of these facts, however, I am of the opinion that the road taxes 
mentioned in section 56-19 are quite differen~ from tbe fund from which, under 
section 37 of the act of 1911, the township trustees must pay the portion of the 
cost and expense of a highway improvement assPssed to the township. The 
manifest intention of amended section 5649 is to regulate the payment of taxes 
specifically levied by township trustees for road purposes, and this intention 
is not affected as I have already indicated by the absence of any express author
ity to make such a specific levy. 

Is it then a road tax which may be worked out by the tax payers? The 
primary meaning of section 5649 and rerated sections would seem to point to 
an affirmative answer to this question. In my opinion it is not. I have already 
stated in effect that the township's portion of the cost of the state highway 
improvement is not a charge upon the "road fund" to which section 5649 as 
amended refers; but is rather a charge upon the general township fund. There
fore, in my opinion, no specific levy need he made by township trustees to meet 
the township's portion of such cost. Hence, there is no separate "levy which 
may be worked out by the tax payers." 

To hold otherwise would demoralize the administration of the state high
way department. Without quoting specific sections of that law suffice it to 
say that the manner of maldng the improyements provided for therein contem
plates that the state highway commissioner shall let a contract calling for the 
furnishing of labor as well as of materials. Such work would be seriously 
interfered with if it were true th'at a township would have the right, so to 
speak, to tender as its portion the labor of its taxpayers under the direction 
of the road superintendent of a given district. 

I am therefore of the opinion that thP township's portion of the cost of a 
state highway improvement need not be made the subject of a separate levy, but 
that if it is, such levy is included within the limitation of the aet of 1911. 

I might add also that section 52 of the act of June 9, 1911, vetoed by the 
governor, is very clear evidence of thfl general assembly's own construction 
of the law upon both of these points. In that section the general assembly 
took the trouble, so to speak, expressly to excl11de county and township levies 
for state highway department purposes from the limitations "upon the aggre
gate amount of such levy now in force," which is a clear reference to the .Smith 
law which had just been passed at the time of the enactment of the act of June 
!lth. If the limitations of the Smith law were not applicable to state highway 
department levies this language of said section 52 would have been superfluous. 

Again, the governor in vetoing section 52 expressed in his message the 
opinion that state highway department levies ought not he excluded from the 
limitations of the Smith law. 

All considerations, then, point to the same conclusion, which is that which 
I have above expressed. 

25 - .Yol. H- -A. G. 

Very truly yours, 
TnroTIIY S. HOGAX, 

.Attorney General. 
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A315. 

SALARY OF SECRET SERVICE OFFICER APPOINTED BY PROSECUTING 
ATTORNEY-PRESIDING JUDGE OF SUBDIVISION OF JUDICIAL 
DISTRICT, NONENTITY. 

Section 2915-1 General Code pr01.'iclerl that the salary of secret service officer 
appointed by the prosecutor shall be fixed by the "presicling juclge" of the· 
court of the common pleas of the subdivision of that judicial district, but 
there is no such office designated in the statutes and therefore, there being no 
authority which can fix the same, there is no ~cay of paying such salary. 

CoLu::~rnrs, Onro, August 5, 1911. 

Hox. B. F. Exos, Prosecuting Attorne11, Oambriclge, Ohio. 
MY DEAR Sm:-I have your letter of June 20, 1911, in which you C'all my 

attention to supplemental sect~on 2915-1 of thE' General Code, passed April 18, 
1911, and which is as follows: 

"The prosecuting attorney may appoint a secret service officer 
whose -duty it shall be to aid him in the collection and discovery of 
evidence to be used in the trial of criminal cases and matters of a crim
inal nature.· The compensation of said officer shall be fixed by the 
presiding judge of the court of common pleas of (the subdivision) of 
that judicial district and shall not he less than one-fourth nor more 
than one-half the official salary of the prosecuting attorney per year, 
payable monthly, out of the county fund, upon the warrant t>f the 
county auditor." 

And you ask my opinion as to what is meant by the words, "the presiding 
juclge of the court of common pleas of the subdivision of that judicial district" 
as used in the said section. 

An examination of the General Code fa:ls to disclose a designation, or manner 
of designating, of any of the common pleas judges of any of the subdivisions 
of any common pleas judicial district as a "presiding judge." 

Section 1540 of the General Coc'l.e provides for the dPsignating of a "super
vising judge of each judicial district," but as the districts are practically all 
quite large, comprising rHfferent suhdivisions and in many cases each subdivision 
being composed of two or more eounties. it is self-evident that the "presiding 
judge" as used in the act does not mean thE' supervising judge of the district. 

Section 1557 refers to the president judge or the r.ourt of common pleas 
of Hamilton county, and confers the authority formerly given to such president 
judge to any one of the judges of such county, and, of course, being applicable 
to only Hamilton County, has no bearing upon your question. Therefore, it 
seems to me, as this act providel", r.ompPnsation of snch secret officer "shall be 
fixed by ilte presidin{l j•!rlge of the co1'rt nf common pleas of the subdivision of 
that judicial district" mul ac; there is no provision of law defining who shall be 
the presiding judge of the court of c:-.mmon pleas· of any subdivision of any 
judicial district of the state, and no aPthority of law authorizing or establishing 
sueh an office or position; there is no one authorized by this act to fix such 
eompeusation, and, therefore, though the prosecuting attorney may appoint 
a secret service officer there is no way of compPnsating him under this act, as 
his compensation would have to he tbeti before it coulrl be paid and the act, 
by designating an official unknown to law, as the one to fix the compensation 
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must be held to have the same effect as if no one had been named to perform 
such duty. 

This department bas given much attention to the question involved, partic
ulary because of our disinclination to render ineffectiYe any act of the General 
Assembly. V\'e tried to find some solution to the question whereby the act of 
the General Assembly of April 18, 19ll, might bE>come operative, but in the end, 
after the most careful investigation and considE>ration, we are not able to find, 
through any interpretation, that any judge would have the authority under the 
statute in fixing the compensation, to certify that he was "the presiding judge 
of the court of common pleas of the subdivision of that "judicial district" be
cause there is no such officer !mown to the bW in Ohio. 

If thE' statute read "presiding judhe of th~ conrt of common pleas of the 
judicial district" I would be constrained to give way to the spirit and dis
regard the letter of the act, and hold that "supervising judge of the district" 
could fix the compensation, but whE'n the statute provides "presiding judge of 
the court of common pleas of the suhrlivision of that judicial district," and 
there is not an officer in Ohio that can legally sig_n his name with that title, 
the conclusion inevitably follows that there is no one to fix the compensation. 

Suppose that the question as to the fixing of compensation be presented 
to any judge in a subdivision and he refuses to fix the comp(!nsation, who 
could hP. mandamused under the statute? There would he no defendant. 

316. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 

TEACHERS' INSTITUTE COMMITTEE-ENROLLMENT FEE, ILLEGAL. 

Every teacher not only has the right, lntt is in duty bounri. to attencL a teach
ers' institute ancl a charge by an executive ctJm·mittee of a tear·hers' institute, of 
fifty_ cents for enrollment, is wwuthorizea by stat1tte anrl illegal. 

Cor.u::mms, Onro, August 7, 1911. 

Hox. D. H. AR~ISTROXG, Prosecuting Attorney. Jackson, Ohio. 
D~~AR Sm:-1 have comunication from .Jaf'kson county dated August 4th, 

from a very prominent citizen and a man that has been identified with teachers' 
institutes for perhaps forty years thE'rE', wherein he say<::: 

"Our institute convenes Monday, and teachers must register with 
the secretary in oriler to get the benE>fit of the allowance by law for 

attendance. 
"Our committee requires a fee of fifty cPnts from every teacher as a 

prerE>quisite for enrollment and consoqutmt credit for attendance. To 
me, this seems to be a petty exhibition of arbitrary power, inconsistent 
and unlawful, and I want to entPr a protest." 

You are aware from your experience that the most. ,lelicate things which 
reach officials are generally things that come from a private citizen who is not 
legally entitled to an opinion from your office or mine. However, it happens 
often that the very best suggestions come in this· way. Wherever the law is 
violated I feel it the duty of the attorney general and prosecuting attorney to 
take notice of it, especially when it comes to an unlawful act against a private 
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citizen by a public officer or the paying out of unlawful- funds by a public officer. 
\\'bile we have not had much time to consider the question, yet I have 

gone over it with several counsel in the office anrl we are unable to find any
thing in chapter eight relating to teachers institutes, section 7859 et seq. 
Gemeral Code, that warrants an executive committee of a teachers' institute in 
exacting a fee from a teacher. Under the spirit of the j;;tatutes it is the duty 
of a teacher to attend the institute and everything in relation to it seems to be 
controlled by law. It is true, section 7863 provides that ·'such executive com
mittee shall manage the affairs of the institute." However, I do not think 
thls relates to the collection of any fee from a teacher. This appears to be 
more apparent from the next sentence in said section, as follows: 

"The committee must enter into a bond, payable to the state, with 
sufficient surety, to be approved by the county auditor, in double the 
amount of the institute fund in the county treasury, for ·the benefit of 
the institute fund of the county, ~.nd conditioned that the committee 
shall account faithfully for the money whieh comes into its possession, 
and make the report to 1Jle commissioner of common schools, required 
in section seventy-eight hundred and sixty-five." 

Section 7865 General Code provides· 

"Within five days after the adjournment of its institute, its secre
tary shall repprt to the state commissioner of common schools the 
number of- teachers in attendance, the names of instructor!? and lectur
ers attending, the amount of money received and disbursed by the 
committee and such other information relating to the institute as the 
commissioner requires." 

Now, as to the amount of money received hy the committee, this unques
tionably means the amount of money receivcrl by virtue of the provisions of 
the statute whereby money may be received. I refer especially to section 7820 
which reads: 

"The clerk of the board of county school examiners must promptly 
collect all fees from applicants at each examination and pay them into 
the county treasury quarterly. He shall file with the county auditor a 
written statement of the amount, and the number of applicants, male 
and female, examined during the quarter All money thus received, 
must be set apart by the auditor for the support of county teachers' 
institutes, to be applierl as provided for in chapter eight of this title." 

I cannot conceive that the state has any jurisdiction over contributions 
that would be purely voluntary; and in matters of this kind we may not mix 
voluntary matters with legal obligations. I would be pleased if you would 
look the matter up carefully ·and if, in your judgment, the executive committee 
has not the authority to collect this fee, you take tho matter up with them and 
give them the necessary advice as to their duty, and request them to return 
the money to those who paid in and to desist from this practice in the future. 

I ·will be pleased to hear from you without rlelay, especi'ally to have your 
own notion a.S to whether or not the executive committee of the teachers' insti-
tute is acting within the law. Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 
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P. S. Going over the matter more fully with eounsel we are the more 
firmly convinced that everY tea<:her in a given county has a right to attend 
teachers' institute without any enrollment fees. Not only has the teacher .such 
right, but it is his or her duty to do so. 

We are not passing upon the right of a teacher who has voluntarily paid 
the committee the enrollment fee; but we are quit~ certain of the proposition 
that the collection of this fee is unlawful and should be by appropriate remedy 
inhibited. 

T. S. H. 

318. 

COUNTY CHILDREN'S 
STATUTE FR0:\1 
ELECTIONS. 

HOME-OMJSSION OF SPECIAL 
GENERAL CODE-SUBSTITUTE 

LEG I SLATON 
PROVISIONS-

Section 929-2 of the revised statutes being special legislation, was omitted 
from the General Code. 

Where the county commissioners desire to erect a childrens' home, they 
may do so under sections 3077-3080 General Code. 

If the election therein providecL tor. conclucres favorably, cLonations ma1f1 
be received in aid of said establishment, 1tnder section 3080 General Code. 

CoLU:Itmis, Ouro, August 8, 1911. 

Ho;-; . .TAs. S. PATsu~v. Prosee1tting Attorney, ~teubenville. Ohio. 
DI,AR Sm:--I heg to acknowledge receipt of your letters of May 2 and 19, 

1911, which are respectively as follows: 

May 2, 1911. 

"Section 929-2 of the revised statutes a11thorizes county commis
sioners to aid incorporated children's homes. 1 am unable to find 
said section in the General Code. I am unable to find anywhere in the 
General Code a Jaw which authorizes the commissioners to aid child
ren's homes in the way provided by the revised statutes. 

"Under the present law, is there any way that the county commis
sioners can aid in establishing, or maintaining children's homes, except 
as provided by section 3077, et seq. of the revised statutes?" 

M.ayl19, 1911. 

"Following our talk over the telephone I desire to say that I was 
anxious to get a reply to the lelter I wrote you under date of :\lay 2, 
1911, desiring to !mow if the commissioners under the present code 
could aid in the construction of, or maintenanr.e of a children's home 
as they could under a former law whir.h seems to have been omitted 
under the present cosle. 

"The cause of our anxiety is base(! upon the fact that an old 
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gentleman seventy-eight years old has offered the county about seventy
five thousand dollars ($75,000) for a chililren's home if the county will 
help in a small way. The old man is very feeble and I am of the opin
ion that the acceptance should not be delayed if we desire to profit 
from his very liberal offer. I send you a copy of the former Jetter. 

"While the question does not involve very much research, the corn
missioners are anxious to get your opinion upon which they shall base 
their action. If it is necessary to hold an election they desire to pro
ceed at once with the same." 

In reply to your inquiries I wish to say that the delay in answering the 
same has been due entirely to the large number of inquiries which this depart
ment has received for its consideration, and the large amount of litigation we 
have had to look after during the last three or four months. 

Section 929-2 of the revised statntes provides as follows: 

"In any county' in this state where there now is an incorporated 
children's home whose object is the care, aid and education of neglected 
or destitute children, and where the county commissioners of any such 
county have aided such children's home to pnrchase land or erect build
ings, either by subscription with others to raise a fund for that purpose 
or by direct aid or donation, or otherwise, in any amount not exceeding 
six thousand dollars, such commissionet's are hereby authorized and 
empowered to contribute such additional sum to complete such purchase 
of land and the erection of buildings not exceeding the sum of twenty
five hundred dollars, provided that in case such children's home 
shall cease to exist so that such property so purchased shall cease 
to be used for the purpose of such children's home, by such corporation 
such county shall have a lien upon such property so purchased for the 
amount of money contributed for its purchase and if such corporation 
shall fail or be unable from any cause to maintain, manage and control 
such home so as to subserve the purpose of a children's borne for 
which the same was incorporated then such commissioners may enforce 
such lien or if they so prefer and desire they are hereby authorized 
and empowered to organize such home into a county children's home, 
under the general Jaws of the state of Ohio, and the title to such prop
erty, where the county has contributed the whole amount of the 
purchase money shall vest in and be the property of such county." 

Said section is special legislation and for that reason was left out of the 
General Code by the codifying commissioners; and also for that reason, when 
the General Code was adopted by the legisl'ature said section 929-2 of the 
revised statutes was left out of the GenPral Code as said General Code was 
adopted by the legislature, of Ohio. In othP.r worclR, the reason that the Ohio 
legislature failed to incorporate s·aid se<>tion !l2!l-2 of the revised statutes in the 
General Code was that said section was considered as being in the nature of 
special legislation and therefore was not adopted as part of the General Code 
of Ohio. 

Section 3077 of the General Code provides as follows: 

"When in their opinion the interests of the public so demand, the 
commissioners of a county may, or upon t.he written petition of two 
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hundred or more taxpayers, shall, at tlu:• nr);t rr"ltlar elet'!ion t<nhmit 
to the qualified Cle!'tors of s~tf'11 f'Onnt:·. or of cm•n•irs fcn;).in:; ::: :li~trid, 
the question of pstahlishing a Philr!rPn's hon'n for s•r!'lJ county or 
district, and the i~sne of connty hon'l-; or n,.,tP<; t0 lll'OYitlP fnn!ls thErC· 
for. Notice of such election shall br~ puhlishPrl for at least two weel's 
prior to taking such vote, in t"·o or morp nr ·.Y:-r.aw•r;; )lrintcd anrl 
of gem• raJ circulation in such county or in tlw r·o11ntir<~ of thP rlh;tri<'l, 
and shall state the maximum amount of monry to he P\:]JPnrl<'rl in 
establishing such home." 

Section 3078 of the General Corle provides as follows: 

"If at such p]ection a majority of PlPetoJ"'i Yf1 ting 011 thP propogition 
are in favor of establishing f!11Ch home, thP r·ommissioners of the 
county, or of any adjoining counties in such district, having so voted· in 
favor thereof, shall provide for ihe purrhaRe of a suitable site and the 
erection of the necessary buildings and provirlP means by taxation 
for such purchase and the support thereof. Such institution shall be 
styled the children's home for such ro·,mty or district." 

Section 3080 of the General Code 11rovii!es as follows: 

"Such commissioners may receive and hold in trust for the 
use and benefit of the home, any grant or devise of !"and and any 
donation, bequest, money or other personal property that may be made 
for the establishment and support of such home." 

So that, therefore, in direct answer to your inquiry I am of the opinion 
lhat sections 3077, 3078 an•! 3080 of the General Code apply and govern in the 
matter of establishing and providin!l' for children's homes, and that the safe 
course for the county commissioners of your county t.o follow would be to 
follow the provisions of said sertions 3077, 3078 and 3080 General Code et seq. 

1 believe that this fully answers your inquiry and that in accordance with 
t.he above opinion it is necessary for the commissioners of your county to hold 
an election if they desire to proceed at once witb t.he building and establish· 
ment of a children's home in your county. 

Yery truly yours, 
.Attorney General. 

TIMOTHY S. HOGAN, 

c 318. 

FEES OF POLICE .JUSTICE AND MARSHAL IN :\HSDE~JEANOR CASES
PARTY l<"'ILING AFFIDAVIT INSOLVENT-SECURITY FOR COSTS. 

The only provision afforded a police j!lsticc and mm·shal in misdemeanor 
rases, where the state fails to convict. is that providing for security of costs 
ana w11en this provision is not lake;t arl1;antave of, there is no remedy when 
the party filing the atfidat:if 1Jroves insolvent. 

Cor.t·~wcs, 0IIJO, August 8, 1911. 

Ho:'\ . .Toll:'\ H. 'V•r.us, Prosecuting Attorney, .l!arysrille, Ohio. 
DEAl\ Suc-I acknowledge receipt of your favor of July 3, 1911, in which 

you as]{ an opinion upon the following: 
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W is appointed police justice of the village of Marysville by the 
mayor and the appointment is confirmed by tl:te council of said village. 

On or about the first day of May, 1911, A files an affidavit with W 
as police Justice charging D with a violation of section 13225 of General 
Code. 

The marshal of the village serves all proc€'8!3('fl and attends the trial. 
Trial is had and B is acquited. No security for costs is taken by 

the police justice. 
No schedule of fees for these officers has been provided by ordi

nances. 
The fees of the po!ice justice and marshal are ta.xed in this case 

in the same amount as those of a justice of peace in a like case. 
A is totally insolvent and unnble to pay costs. 

From what source if any shall the fees of the police justice and 
marshal in this case be paid? 

An ordinance passed by cot!'ncil co,Jld have no (>ffflct upon the payment of 
fees in this case. The charge made was for a Yiolation of the county local option 
law. which is a misdemeanor and a state criminal case. 

The syllabus in the case of Portsmouth (city) v. Milstead, 18 Cir. Dec. page 
384 reads as follows: 

"The provisions of 96 0. L. 61, ,;ection 126 ( Hev. Stat. 1536-633; Lan. 
3228) requiring that "all fees pertaining to any office shall be paid into 
the city treasury" has reference to municipal fees solely. such fees as 
may be fixed by municipal authority. 

"Said section does not authorize cities to interfere with the fees of 
mayor or chiefs of police in state criminal cases; whether such author
ity can be delegated to municipalities, quaere." 

The payment of fees to an officer from a. public fund must be by authority 
of statute, or ordinance when that power is conf8rrec1 on counf'il. 

This principle is laid down by the supreme court in the case of Clark v. 
County Commissioners, 50 0. S. page 107. 

"To warrant the payment of fees or compensation to an officer, out 
of the county treasury, it must appear that such payment is authorized 
by statute." 

There are several sections of the statute governing the payment of fees in 
criminal cases. 

Section 3019 of the General Code providf's as follows: 

"In felonies wherein the state fails, ancl in misdemeanors wherein 
the r1efendant proves insolvent, the county commissioners, at any 
regular session, may make an allowance to any snch officers in place 
of fees, but in any year the aggregate allowanf'cs to such officer shall 
not exceed the fees legally taxed to him in such cause!", nor in any year 
shall the aggre~ate amount allowed an officer exceed one hundred 
dollars." 

The officers referred to are enumerated in section 3017 and include a police 
justice and a marshal. 
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Section -1556 General Code regulates the payment of fet>s in cases for vio· 
lation of ordinances; section 4535 provides for witness and jury fees in state 
and city cases; and section 13439 provides for payment in cases where punish
ment by imprisonment is a part of the penalty. The charge upon which this 
action was brought was not such an offenl'Oe. None of these sections govern 
the case under consideration. 

The legislature has provided the means by which the police justice can 
secure the payment of costs of himself and the marshaL Sr.ction 13499 of the 
General Code authorizes the magistrate to require the person filing the affi
davit in cases of a misdemeanor, to give security for costs. 

Inasmuch as the police justice has failed to act under this section he 
cannot now complain. There is no provision in the statutes for the payment, 
out of any public fund, of the fees of a policE' justice or marshal, in a state 
criminal case, wherein the charge was the l'ommission of a misdemeanor 
punishable by fine only, and wherein the state has failed to convict. The 
police justice and marshal must look to the person who filed the affidavit for 
their fees. 

B 320. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

TITLE OF DESCENT-TRANSFER BY AUDITOR Ali'Tl<JR TAX SALE AND 
AFTER SALE OF PROPERTY OF MlNOR HF,TR TN GUARDIANSHIP 
PROCEEDINGS- NECESSITY FOR FILING AFFIDAVIT OF DESCENT 
BY RECORDER. 

The intention of section 2768 General Code. as amended, ·is when property 
passes by descent, to have the iclentifl,cation of the heirs appear as a matter of 
record in the recorder's office, whether or not transfer is necessary in the au
ditor's office. Therefore, where property has passed l!y descent and subsequently 
sold for taxes, ana all parties quit claim to t}le TwWer of the tax title, tho 
affidavit required by the statute atoresairl 1nust nevertheless be filecl. 

So also, though in the statute such transfer is not .~peci{ically mentioned., 
when property of a sole minor heir is solei throngll guard-ianship proceedings 
the auditor sho1tld refuse to make the transfer 1tnt il said affidavit has been {iied. 

Cor.u,rnu,;, Onm, August 9, 1911. 

Hox. F. R. HOGuE. Prosecuting Attorney, Jefferson, Ohio. 
DEAR SIR:-1 beg to acknowledge receipt of your letter of July 19th sub

mitting for my opinion thereon the following questions: 

"First, with regard to section 2768 General Coct8, a~ amenfled at the 
at the recent session of legislature, House Bill No. 22, uncter the follow
ing circumstances: 

"A, owning real estate, dies intestate, leaving six children, B, C, 
D, E, F and G. The taxes on said real estate not being paid it was 
sold for taxes to H. Afterw'ards five of the heirs at Jaw, B, C, D, E and 
F quit claim their interest to C. and C deeds the property to X. · H 
assigns his tax title to X. The two deeds and tax title are presented to 
the auditor who transfers the tax title and marks each deed 'no transfer 
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required.' Query: Shall the recorder record these two rleeds, or must 
he require the presentation of the affidavit mentioned in section 2768, 
in view of the following language therein: 

"'and before any deed or conveyance of real estate made by any 
such heir at law or next of kin shall be presented to or filed for record 
with the recorder of any county * * *?' 

"Second: A dies intestate, ·owning numerous pieces of real estate 
and leaving ,one minor child his sole heir at law. Ry an action in the 
probate court by the guardian of this heir at law, certain tracts of 
real estate are sold by order of the court, this real estate still remain
ing on the duplicate of the auditor in the name of the ancestor. Query: 
Can the auditor transfEr the property described in this guardian's deed 
until by proper certificate from the. probate· court or the affidavits 
prescribed by section 2768 G. C., the property has been transferred 
from the name of the ancestor to the name of the minor heir?" 

Said section 2768, as amended, provides in part as follows: 

"The county recorder shall not record any deed of absolute con
veyance of land until it has been presented to the county auditor and 
by him endorsed 'transferred' or 'transfer not necessary,' before any 
real estate, the title to which shall have passed under the laws of 
descent shall be transferred * * * from the name of the ancestor 
to the heir at law * * * or to any grantee of such heir at law 
* * *; and before any deed or conveyance of rectl estate made by 
any such heir at law " * * shall be presenterl to or filed tor record 
by the recorder of any county such heir at law * * * or his * * * 
grantee *' * * shall p·resent to such auditor the affidavit of such 
heir * * * or of two persons resident of the state of Ohio, * * * 
which affid'avit shall set forth the date of such ancestor's death and 
the place of residence at the time of his or her death; that fact that 
he or she died intestate; the names, ages and adrlresses * * * 
of each of such ancestors, heirs at Ia\\· and next of kin * * * and the 
part or portion of such real estate inherited by each * * * and such 
auditor shall endorse upon such deed or conveyance the fact that such 
transfer was made by affidavit. Such affidavit shall be filed with the 
recorder of the county in which such real estate is situated * * * 
before the time when such deed of conveyance sl:all be filed with such 
recorder for record, and shall be by him record€d in the record of deeds 
and such affidavit of descent by him indexed in the general index of 
deeds. * * *" 

In the first case which yon present the legal title had passed from the 
ancestor by virtue of the tax deed, and for thi>J reason, rlonbtless, the auditor 
marked the quit claim deeds, etc. "transfer not necessary." However the said 
deeds are presented to the recorder for record, and as presented to him they 
are "deeds of conveyance from heirs at law." I am of the opinion that the 
intention of the amended section is to require the identification of the heirs 
at law as a matter of record )n the recorder's office, whether or not transfer 
is necessary in the auditor's office. Therefore, the recorder should require 
presentation of the affidavits mentioned in the section before recording the 
quit claim deed 'and the warranty deed referred to in your first question. 

Similarly, the auditor should, in my opinion, refuse to transfer the property 
of a minor heir sold through guardianship proceedings, until affidavits are 
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presented to him in accordance with section 2768 as amended. It is true that 
in such a case there would be a showing of the identity of tile heirs of the 
intestate in the pPtition filed by the guardian in the probate court, and it is 
true also that section 27G8 does not specifically mP.ntion lands sold in this 
manner. Having in minrl, howeYer, the principal purpoo:;e of section 2768, 
which is to make the recorder's office in all cases show the identity of the 
heirs at law or next of kin of a decerlent; anrl having in mind also, the principle 
that a guardian stands in the place of his ward and his acts are to all intents 
and purposes, and in law, those of his ward, I am of the opinion that the section 
should be construed to supply in cases of this sort, and that a county auditor 
should not transfer property deeded under a guardian's deed in cases in which 
the ward is the heir at Jaw of a riecear.ed intestate, in whose name property 
stands on the duplicate, without requiring the filing of the affidavits referred 
to in said section. 

A 321. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-BUIT~DINGS RESERVED ON GRANT OF REAL 
ESTATE ARE PERSONAL PROPERTY OF l1RANTOR-EFFECT OF 
LISTING SUCH AS REAL ESTATE-POWERS OF TAXING AUTHORI
TIES TO CORRECT ERROR- 0;\HTTED PERSONAL PROPERTIES. 

·when certain real property has been cleecled to the UnitecL States ancl the 
builclings thereon reservea by the grantor, such buildings must be listed (o1' 
taxation as personal property u{ /he yrafllur. 

When such buildings have been erroneously placed upon the duplicate as 
real estate: 

FIRST: The valuation by the board of real estate a]J1Jraisers is 11oill. 
SECOND: The quadrennial brmrd 1Jf equalization has no autho1·ity to 

change these valuations. for the reason that it is not real pmpert"!/. 
T HlRD: The county board of equalization r:annot change the valuation 

because the property teas not properly placed upon the duplicate as persona~ 
property for the 1fCar 1911. 

FOURTH: The cow;ty au•litor's authority to correct valuations of personal 
property only extends to years preceefling 1911, when the valuation has been 
made. 

FIFTH: The auditor cannot place SIH'h rroperty v.poil the duplicate as 
personal property omitted prior to the year 1!)11. · 

Corx~rm:s, Onw, August 10, 1911. 

Ho:x. LY~L\:X R. CHITt'IIFJEJ.II, Jr .. Prosecuting :1 ttnrnrJ1.f, ·wooster, Ohio. 
DEAn SIR:-! be>g to aclmowlerlg-e receipt of your Jetter of .July 20th in which 

you sulJmit for my opinion thereon the following que>stion: 

"In 1909 a parcel of real estate with buildings thereon was deeded 
to the United States governm!:'nt. The understanding was that the 
buildings were not to be conveyed and no question is made by the 
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parties as to the effE>ctiveness of the oral reservation of su'ch buildings 
as personal property. In 191() the quadrennial appraisers of real 
estate discovered the facts of the case and the builctings were placed 
upon the tax duplicate (presumably by the county auditor) for the 
year 1911, and for the years 1909 and 1910 as well, in the name of the 
government's granter. The valuation affixE>d to the buildings was that 
of the quadrennial board of appraisers of real estate. Objection was 
made to this valuation by the owner, who floes not, however, object 
to the payment of taxes thereon at a proper valuation. The board of 
review of the city of ·wooster having been appealed to for a reduction 
in valuation denied its power to reduce the value for the years follow
ing the sale of the real estate bnt consictered that it has power to 
reduce such valuation for future years." 

As you corrE>ctly apprehend these buildings are not to be taxed as real 
estate, if at all, but as person'al property. As such, the quadrennial board 
of equalization or review, as the case may be, of r-ourse, has no jurisdiction 
in the matter at all, as its jurisdiction is confined exclusively to the equaliza
tion and revision of real estate values . 

. The annual state board of equalization and the city board of review sitting 
as an annual board of equalization, have power under section 5591 General 
Code, upon complaint to "deduct from the valuation of any personal property 
* * * of any person, returned by the assessor or county auditor, or which 
may have been omitted by them '' * * whether the return is made upon 
oath of each person or upon the valuation of the assessor or county auditor." 
This power in my opinion is broad enough to permit the annual board of 
equalization or the city board of review, as the case may be, to act as to the 
V'd.luations for the current year at least. 

There may be some question as to the right of the board of equalization to 
reduce valuations for the years 1909 and 1910. Section 5401 General Code in 
effect authorizes the county auditor to plaee omitted personal property upon 
the duplicate. This section, however, provides that the auditor shall not 
"reduce the amount returned by the assessors without the written assent of 
the auditor of state, given on a statement of facts submitted by the county 
auditor." 

In the case at hand the valuation is !lOt that of the "assessor" referred to 
in section 5401. These buildings should have been returned by the personal 
property assessors, not by the board of real estate assessors. 

Section 5571 of the General Corte provides for the correction by the county 
auditor of errors in the tax list ·'of real property in his county." This section 
however, manifestly has no application for the reason th'at the buildings are 
not real property. In the same manner section 5574, while it speaks of "struc
tures," manifestly has application only to real property. 

It is my opinion, therefore, that inasmuch as these buildings are personal 
property for all purposes they should have been placed on the duplicate in the 
first instance, not by the action of the quadrennial board of appraisers of real 
estate, but by the personal property assessors, and that the assessments now 
made are probably invalid in toto for tbis reRson. rt would be proper, then, 
for the county auditor to proceed de novo to place the tuildings upon the 
personal property duplicate for the year 1911. The buildings, however, in my_ 
opinion, cannot be placed upon t.he personal 11roperty duplicate for the years 
1 909 and 1910. This is because section 5401 and its related sections were 
amended in 1910, 101 0. L. 432, so as to preclude the county auditor from placing 
upon the duplicate any personal property omitted therefrom prior to the year 
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1911. Furthermore, in the Smith one per cent. bill, so-ealled, passed at the 
last session of the general assembly therp is a sec:tion, the last section thereof, 
which expressly prohihits any taxing authoriti~s from placing upon the tax dupli
cate of personal property any such property not returned prior to the year 1911; 
excepting, of course, for the year 1911 or any year thereafter. 

The object of thf'se amendments was to encourage the return of personal 
property. In the case at hand they seem to create a condition of absurdity, but 
that fact alone does not impair their application. 

I am of the opinion, therefore, that the board of appraisers of real estate 
in 1910 had no authority to value thef>e buildings for taxation because they 
were personal property; that the quadrennial board of equalization and review 
has no authority to change these valu~.tions for the same reason; that the 
annual county board of equalization has authority to correct the valuation of 
personal property properly on the duplicate for the year 1911, but not for pre
ceding years; that the county auditor would have the right to correct the valua
tion of this personal property for the years preceding the year 1911 if the valua
tion had been properly made; but that the valuation not having been properly 
made there is nothing for the auditor to corrP.ct; and that the auditor cannot 
at this time, because of the provisions of the acts of uno and 1911, restricting 
his power in such matters, place the buildings upon the personal property dupli
cate as in the case of omitted personal taxes. 

c 323. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

TAXES AND TAXATION-SMITH ONE Pl<JR CENT. LAW-VOTE OF ELEC
TORS UNDER OLD LAW-Lil\1Tl'ATTONS UPON MUNICIPAL LEVIES. 

Section 3786, General Code, vrovi£ling jor votes of electors authorizing a 
levy in excess of ten m·ills in a nwnicipality, has heen repea.le£~ by the Smith 
law, anfl fur-thermore, as this section only authoriZPfl a single levy, a vote of 
electors taken thereuncler cannot pos.~ib!y extencl to le'l:ies rnmle in future years. 

"R'hen the five 1nill /'imitation of the Bmith law, therefor-e, is unable to care 
tor a village needs, resort must be hacl to Section 56-19·5 of the Smith law, 
author-izing a vote o/ electors on the questions of increased levy. 

CoLullnn;s, Onm, August 14, 1911. 

Hox. F. L . .Torrxsox, Pro8ecuting Attorney, Xenict, Oh-io. 
DE.\R Sm:-I beg to acknowledge receipt of yonr letter of July 28th, sub

mitting for my opinion thereon the following question: 

"In 1909 the electors of a village voted to ant.horize a levy of three 
mills in addition to the then rnaximnm levy of ten mills for municipal 
purposes, in order to enable the village to discharge its obligation under 
a contract for electric lights for the village. Tt is now feared that the 
limitation of five mills for municipal purposes, imposed by section 
5649-3a of the Smith one per cent. law, so called, will not afford the 
village sufficient revenue to dischargP. its contractural obligations. Is 
the former action of the electors authorizing the levy of three mills 
in addition to that then authorized by law now effective, or will it be 
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necessary for the electors again to vote on the proposition of additional 
taxes under section 5649-5 of the Smith law?". 

Sections 3785 and 3786 of the General Code, a!'; thl'y existed prior to the 
enactment of June 2, 1911, provided as follows: 

"Sec. 3785. The aggregate of all taxes levied by a municipal corpo
ration, exclusive of the levy for count)' and state purp0ses, for schools 
and schoolhouse purposes, for free pulllic libraries and library build
ings, for university and observRtory purpose!', for hm;pitals, and for 
sinking fund and interest, on each tlollar of valuation of taxable prop
erty in the corporation on the tax list. sh'all not exceed in any one year 
ten mills." 

"Sec. 3786. A greater iax than that authorized herein may be 
levied by the council of a municipal corporation for any purpose for 
Which such corporaUon is authorized to levy taxes, if the proposition to 
make such additional levy is first submitted to a vote of the electors 
of the corporation, under an ordinance prescribing the time, place and 
manner of voting thereon, and Rpproved by two-thirds of those voting 
on the proposition." 

Section 5649-3a of the Smith bill provides in part as follows: 

"The aggregate of all taxes th'at may he levied by a municipal cor
poration on the taxable property in the corporation for corporation pur
poses on the tax list shall not ex~eed in any one year five mills * * *. 
Such limitation * "' * shall be exclusive of any special levy provided 
for by vote of the electors * * * over which the budget commis
sioners shall have no control." 

Section 5.649-5 and succeeding sections provide in effect that an increase 
of rate above the maximum rate of taxation authorized in the bill may be 
secured for a period not exceeding five years, and in an amount not exceeding 
five mills in excess of ten mills, the external. limitation of the act, by submit
ting the proposition of increased tax to a vote of the electors; and if a majority 
of the electors voting at the election favor such increased tax the same may 
be levied. 

In my opinion the Smith bill clearly repeals sAction 3785, above quoted, by 
implication. Furthermore, at least as to the future, section 3786 is repealed by 
implication. This follows because it authorized the levy of an additional tax 
upon the authority of two-thirds of the voting electors, while section 5649 
authorizes an additional levy upon authority of a majority of the electors. The 
t.wo sections relate to precisely the same subje<'t matter and cannot be recon
ciled. ·what, then, is the effect of the exclusion from the internal limitations 
of "special levies provided for by vote of the electors" as mentioned in section 
5649-3a? In my opinion, this language must be given its primary meaning. 
The levy must be a special one; that is, one for a special purpose, as well as 
one authorize<l. by vote of the electors. Now section 3786 did not authorize a 
vote upon a special proposition; the only proposition submitted to the electors 
thereunder was to be the general proposition of a tax in excess of ten mills. 
Therefore, in my opinion, the former vote of the village in question is not 
effective to authorize the village to levy three mills in addition to the five mills 
allotted to it by section 5649-3a. 

In the same connection, !:lection 5049-3 excludes from the ten mill limita-
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tion "levies authorized by a vote of the people as provided in section 5649-5 
"' * * as herein enacted," and does not expressly exclude additional levies 
authorized under pre-existing law. The expression of one thing being the exclu
sion of all others, I am of the opinion that the vote of 1909, referred to by you, 
is not effective to authorize the levy of three- mills within the village in addi
tion to the ten mills, provided for by section 5649-3. 

The obligation being a continuing one, rather than a fixed indebtedness, it 
would of course be impossible to fund it so as to come within the exception of 
section 5649-3 and 56·19-3 in favor of levies "for sinking fund and interest pur
poses * * * necessary to provide for any indebtedness heretofore incurred." 

Under all the circumstances, I believe that it will be necessary in the event 
that sufficient revenue cannot be raised uni!er the ordinary provisions of the 
Smith bill, for the village in qnestioil to have recourse to the extraordinary 
provisions of section 5649-5, and have the electors authorize an additional tax. 

There is a consideration to which 1 have not yet referred, which may be 
conclusive of the whole matter, regardless of the correctness of reasoning 
which I have tried to set forth in the earlier portions of this opinion. Section 
3786 provides simply that, 

"A greater tax than thn.t authorized herein may be levied * * * 
for any purpose for which such corporation is authorized to levy 
taxes * .,. *" 

N~;~·section in pari materia prescribes the length of time during which the 
additional authority of councH, created by virtue of proceedings under this 
section, shall exist. It could not have been the intention that the authority 
should exist indefinitely or that a single vote in any onej year might authorize 
the coucil to levy, say thirteen mills, for all time and in every succeeding year. 
On the contrary, I incline strongly to the view that the approval of the electors 
under section 3786 authorized council to make a single levy over and above ten 
mills only, and that when tha.t levy had been made the power and authority 
of council under and by vote of the electors were discharged and became 
functus officio. 

Putting it in other words, the apparent primary meaning of section 3786 
is that council may, by the proceedings therein provided for, be authorized to 
make a single levy in excess of ten mills. 

If this is so, and it is my opinion that it is so, then the vote cast by the 
electors of the village in question in the year 1909 could not have had any 
effect upon the au'thority of council to levy taxes for the year 1911, even if the 
Smith one per cent. law had not been enacted. The fact that the vote was 
occasioned by an obligation of a continuing nature does not alter the case. 
Such obligation might have been founded by proper proceedings and additional 
levies during a period of years thus authorizr.d. Not· being funded, however, 
the only way in which it could have been tal;:en C'are of under the old law with
out impairing current revenues was for the electors to vote each year on the 
proposition of levying additional taxes. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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A324. 

PUBLIC OF.B'ICIALS-ILLEGAL INTEREST IN PUBLIC CONTRACTS OF 
INSTITUTION-DEPUTY SUPERVISOR OF .ELECTIONS-REMEDIAL 
AND PENAL STATUTE. 

Though Section 12910, General Code, is penal in its application, it is reme
dial in principle and, therefore, may be liberally construed. Under such con-
struction, a member of the board of clcputy su,pervisors of elections who is him
self interestecl in a contract for the p1·inting of ballots to be used) by the board 
at a prinwry election, is guilty of a violation of Section 12910, General Code, 
prohibiting interest by a pnblic official "in a contract tor purchase of supplies 
tor the use of the institution with which he is connected-." 

CoLu:~mus, Onro, August 15, 1911. 

Hox. Jon)! H. \Vn.us, Prosecu-ting A_ttorney, Marysville, Ohio. 
DEAR Sllt:-1 beg to acknowledge receipt of your lettei of July 31st, re

questing my opinion upon the following question: 

"Can a member of the election board enter a bid under the pro
visions, sections 12910 and 12911, General Code, for the printing of the 
ballots to be used at primaries, when the letting of the contract for the 
printing is done at competitive bidding?" 

Sections 12910 .. and 12911 of the General Code, referred to by you, are as 
follows: 

"Section 12910. Whoever, holding an office of trust or profit by 
election or appointment, or as agent, servant or employe of such officer 
or of a board of such officers, is interested in a contract for the pur
chase of property, supplies or fire insurance for the use of the county, 
township, city, village, board of education or a public iustitution with 
which he is connected, sb'all be imprisoned in the penitentiary not less 
than one year nor more than ten years. 

"Section 12911. Whoever, holding an office of trust or profit. bv 
election or appointment, or as agent, servant or employe <>f such officer 
or of a board of such officers, is interested in a contract for the pur
chase of property, supplies or fire insurance for the use vi the county, 
township, city, village, board of education, or a public institution with 
which he is not connected, and the amount of such contract exceeds the 
sum of fifty dollars, unless such contract is let on bids duly advertised 
as provided by law, shall be imprisoned in the penitentiary not less 
than one year nor more than ten, years." 

If either of these sections applies to the case at hand it would be section 
12910, because the contract is one for the use of the institution with which the 
officer is connected. 

In my opinion section 12910 must be regarded as' a statute remedial in its 
principle, although penal in its particular application. Authorities agree that 
statutes enforced by sanction of a criminal penalty may, in their operation on 
things as distinguished from their effect upon persons, be given a liberal con
struction if the primary legislative intent embodied in them 1s remedial. 

The word "supplies" as used in section 12910 has a very broad_'-meaning. It 
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evidently means something besides tangible things which would ordinarily be 
included within the meaning of the word '"property•• whirh immediately pre 
cedes it, and in my opinion it means anything which supplies a necessity of the 
public authority, authorized to purchase it; something in the nature of a fixed 
charge. 

Now it is evirlent, of cour»e, th"at it is the duty of the board of elections to 
provide printed ballots at primaries, therefore the printing of such ballots is 
to be regarded, in my judgment, as within the definition of the word supplies 
above formulated. 

In like manner it is my opinion that the word "purchase" must be given a 
liberal construction to accomplish the manifest object of the entire section. By 
applying such liberal construction to the- section, I think it follows that a 
member of the board of deputy state supervisors of elections, who is himself 
interested in a contract for the printing of the ballots to be used by the board 
at primary elections is "interested in a contract for the purchase of supplies 
for the use of the institution with which he is connected" within the meaning 
of section 12910. Inasmuch as under seetion 12910 the letting of such a con· 
tract at competitive bid<ling is immat~;rial, it follows that the case stated by 
you would constitute a violation of that section. 

D 328 

Yours very truly, 
TIMOTHY S. HOGAX, 

Attorney General. 

NEWSPAPERS-PUBLICATION IN CITIES OF' EIGHT THOUSAND OR 
MORE-l\IUNICIPAL CENSUS GOVERNS. 

A municipality is empowered to take a census of its own, under Section 
3625, General Oode, ana when such is properly taken, at a later period than the 
last Federal census ancl shows a population of mo·re than 8,000 in a city. the 
newspapers in sttch city are entitlerl to the legal anvcrtisernent stipulatea for 
in Section 6252, General Oode. prescribing for such publication in cities "of 
eight thousana inhabitants or more." 

CoLU~IIlPH, Onw, August 30, 1911. 

Hox. W. J. ScrrwExcK, Prosecuting AttnrnelJ of Orawforcl County, Bucyrus, Ohio. 
DEAR Sm:-Owing to the extra amount of work thrown upon this depart

ment by reason of the bribery trials and other cases, it has been impossible to 
give office work the prompt attention that I would like to give it. On that 
account an opinion has not been sent you at an earlier date. 

You ask an opinion of this department upon the following: 

"The city of Galion, Crawford county, was dissatisfied with the 
result of the U. S. census department, and under authority of the 
:Municipal Code passed a resolution, a copy of which is herewith en
closed, employed persons to take the census enumeration. The result 
of the enumeration taken by the narties employed by the city is 8,172, 
while the report of the Federal census for Galion is 7,214. 

"The question presented to me is, whether or not the Galion news
papers are entitled under section 6252 of the General Code to legal ad
vertisements, by reason of the report of their own census enumeration 

26-Vol. II-A. G. 
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and the approval of the city council, finding that they have more than 
8,000 inhabitants. The question is, does the statute mean 8,000 or more 
inhabitants according to the U. S. census, or Df the census taken~ as 
was that of Galion? 

"I am unable to find any reported case or opinion rendered on this 
point, hence this letter to your department for an opinion." 

Section 6252 of the General Code, referred to, reads as follows: 

"A proclamation for an election, an order fixing the 1imes of hold
ing court, ribtice of the rates of taxation, bridge and pike notices, notice 
to contractors and such other advertiseme~ts of general interest to tax
payers as the auditor, treasurer, prohate judge or commissioners may 
deem proper, shall be published in two newspapers of opl){)site politics 
at the county seat, if there he such newspapers published thereat. In 
counties having cities of eight thousand inhabitants or nwre, not the 
count'!) seat of such counties, additional publication of sue~ notices 
shall be made in twa news]Japers of opposite politics in s':tch city. This 
chapter shall not apply to the publication of notices of delinquent tax 
and forfeited land sales." 

The legislature has granted to municipal corporations the power to take a 
census of such municipality, by virtue of the following statutes: 

Section 3616, General Code, provirles: 

"All municipal corporations shall have the general powers men
tioned in this chapter, and council may provide by ordinance or reso
lution for the exercise and enforcement of them." 

Section 3625, General Code, provides: 

"To take and authenticate a census of the municipality." 

The statute in question, section_ 6252, General Code, does not refer to any 
particular census, but says, "In counties having cities of eight thousand in
habitants or more." 

The questions to be determined are: How is the number of inhabitants 
to be ascertained? anA, Is the federal census exclusive of all other means of 
determining the population of a municipality? 

The legislature has passed several statutes, the operation of which is based 
upon population. A few examples might be given. In dividing municipalities 
into cities and villages, in section ~497, General Code, these words are found, 
"Muncipal corporations, which, at the last federal cens1ts, had a population of 
5,000 or more." Also in section 4870, General Code, as to registration of elec
tors, "In cities in which at the last preceding federal census had." The term 
"Federal census" is also found in sections 2990 to 2995, inclusive, governing 
the salaries of county officers; ·and also in section 4212, pertaining to wards of 
a city. These statutes make the "federal eensus" the exclusive method of de
termining popnlation. The intent of the legislature is clearly expressed. In 
section 6252, General Code, there is silence as to the method of determining the 
popul'ation. Was this silence due to inadvertence, or was it intentional? 

I find no decision in Ohio upon this question. However, I find the follow
ing opinion from Louisiana which will aid in reaching a conclusion. 
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The opinion of Breaux, J., in case of :lfcFarlan v. Town of Jennings, 106 La. 
541, on., pages 543 and 544, reads as follows: 

"As relates to the ascertaining if in the town there are as many 
persons as just mentioned, no rE-ference is made to a census whether by 
the U. S. or by the state. The statute is absolutely silent upon the sub
ject. The question arises, should the number taken from the census 
be controlling, in the absence of statutory direction? If the population 
can only he determined by the U. S. c.ensus it would result in not carry
ing the legislative will into effect. It might well occur that a town 
would have the requisite number and yet for a period of nine years, or 
more, the law would remain a dead letter. As the law reads at present, 
it contains no reference to a census, as relates to the special power in 
question, and we take it that without special enactment the census is 
not exclusive of all other methods of ascertaining the number of mem
bers of a, corporation." 

In my opinion the silence of the legislature as to the method of determin
ing the population, in section 62fi2, is not due to inadvertence. It has specific
ally provided that the federal cemms should govern in the sections referred to. 
If it was intended that the federal census should govern, exclusively, under 
section 6252, General Code, it should have been so stated. The federal census 
is not exclusive, and any other legal method of determining the census will 
comply with the requirements of the section in question. 

You state the census of Galion was properly taken by the municipality. 
If so, its census is the latest evidence of its population, as it was taken since the 
last federal census. 

The city of Galion having a population of more than 8,000 as 'ascertained 
by the latest legal census, its newspapers are entitled to the legal advertise
ments as prescribed in section 6252, General Code. 

331. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

FEES-JUSTICE OF PEACE IN MISDEMEANOR CASES WHEN STATE 
FAILS-JUSTICE OF PEACE AS EXAMINING COURT-SERVICES 
GRATUITOUS. 

In state cTintinal cases, charging the eomrnission of a misdemeanor. toherein 
the state fails and wheTein the justice of the peace act.~ only as an examining 
court. the services of the justice are services required by law for the benefit of 
the public tor which no compensation is provicled, and arc therefore, presumed to 
be gratuitous. 

CoLL'-'tm.:s, OHIO, August 31, 1911. 

Crr.\RLJ"s F. CLosE. Prosecuting Attorney 1Vyandot County, UppeT Sandusky, 
Ohio. 
Dtan Sm:-The time of this department has been so taken up in the 

bribery trials and other extra work that it has been impossible to give your 
inquiry the prompt attention that I would have liJ;ed to give it. 

You ask an opinion of this department upon the following: 
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"Sometime in April of this yearJ G. D. Allen, a Pennsylvania Ra.il
way patrolman and holding an appointment as a police officer signed 
by the Governor of Ohio, swore out an affidavit charging two men of 
this towll/ with petit l'arceny. 

"The justice of peace before whom the "affidavit was made duly 
issued a warrant upon this affidavit and gave it to the constable of his 
court, directing him to take the accused men into custody, and this 
being done, a preliminary hearing was had and the men accused were 
bound over to the grand jury. 

"At the meeting of the grand jury in .June the cases were adversely 
considered. 

"Now, by reason of section 13499, the justice of the peace did not 
and could not require security from, the complaining officer. 

"The justice of the peace and the constable have presented their 
cost bills to the county commissioners for allowance, and the question 
now presents itself, Can the officers be ·allowed their fees in the two 
cases which they were obliged, by reason of the above"mentioned 
section, to take without security for costs first being given? 

""Will you kindly give me your opinion as to whether the allowance 
of their bills would be proper?" 

The charge made in the affidavit was the commission of a misdemeanor, 
punishable by fine or imprisonment, or both. It was a state criminal case. See 
section 12447, General Code, for definition and punishment of larceny. 

The section by which ~ecurity for costs may be taken provides as follows: 

Section 13,499, General Code: 

"When the offense charged is a misdemeanor the magistrate, before 
issuing the warrant, may require the complain"ant, or, if he considers 
the complainant "irresponsible, may require that he procure a person to 
become liable for the costs if the complaint be dismissed, and the com
plainant or other person shall acknowledge himself so lbble, and such 
magistrate shall enter such acknowledgment on his docl\P.t. Snch bond 
shall not be req·uired of a sheriff, deputy sheriff, constable, marshal, 
deputy marshal, watchman or police officer, when in the discharge of 
his official duty." 

The complainant in the case at hand was a police officer and no security 
for costs could be required. 

The payment of fees to an officer must be oy authority of statute. This 
principle is laid down by the Supreme Court in the case of Clark v. County 
Commissioners, 58 0. S., page 107: 

"To warrant the payment of fees or compensation to an officer, 
out of the county treasury, it must appear that such payment is au
thorized by statute." 

There are several statutes governing the payment of fees in criminal cases. 

Section 3016, General Code, provides: 

"In felonies,· when the defendant is convicted the costs of the jus-
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tice of the peace, police judge, or justice, mayor, marshal, chief of 
police, constable and witnesses shall be paid from the country treasury 
and inserted in the judgment of conviction, so tbat such costs may be 
paid to the county from the state treasury. In all cases, when recogni
zances are taken, forfeited and collected and no conviction is had, such 
costs shall be paid from the county treasury." 

Section 3017, General Code, provides: 

"In no other case whatever shall any cost be paid from the state or 
county treasury to a justice of the peace, police judge or ;ustice, mayor, 
marshal, chief of police. or constable." 

Section 3019, General Code, provides: 

"In felonies wherein the state fails, and in misdemeanors wherein 
the defendant proves insolvent, the county commissioners, at any regu
lar session, may make an allowance to any such officers in place of fees, 
but in any year the aggregate allowances to such officer shall not ex· 
ceed the fees legally taxed to him in such causes, nor in any year shall 
the aggregate amount allowed an officer exceed one hundred dollars." 

Section 4555, General Code, provides for payment of witnesses and jury 
fees in state and city cases; section ·Hi56 regulates the payment of fees in cases 
of violation of ordinances. 

Section 13432, General Code, provides: 

"In prosecutions before a justice, police ju.clge or ma.yor, when im· 
prisonment is a part of the punishment, if a trial by jury is not waived, 
the magistrate, not less than three days nor more than five days before 
the time fixed for trial, shall certify to the clerk of the court of common 
pleas of the county that such prosecution is pending before him." 

Section 13439, General Code, in the same chapter as above section, pro· 
vides: 

"In such· prosecutions, no costs shall be required to be advanced or 
secured by a person authorized by law to prosecute. If the defendant 
be acquitted! or dischargec~ from custody by nolle or otherwise, or con
victed and committed in default of paying fine and costs, all costs of 
such case shall be certified under oath by the trial magistrate to the 
county auditor, who, after correctin(\" enors therein, shall issue a war
rant on the county treasury in favor of the person to whom such costs 
and fees are payable. All moneys which arc to he paid by the county 
treasurer as proYided in this chapter shall be paid out of the general 
revenue fund of such county." 

The case in question does not come within the provisions of section 3016, 
nor 3019; nor is it covered hy sections 4555 and 4556. 

Sections 13432 and 13439 govern in cases that. are prosecuted before a jus· 
tice of the peace, or mayor, and not in cases wherein the magistrate acts as an 
examining court, as he did. in .the case in question. 

None of the sections referred to apply, and I find no statute authorizing 
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payment of fees from the county to a justice of the pe'ace or constable in a case 
such as you have set forth. 

The Supreme Court of Ohio has laid down this rule in the case of Anderson 
v. Commissioners, 25 0. S., 1iJ, on page 15, in its opinion, viz: 

"Where a service for the benefit of the public is required by law and 
no provision for its payment is made, it must be regarded as gratuitous 
and no claim for compensation can be enforced .. " 

A justice of the peace is required to act as an examining court. This service 
is for the benefit of the public. Unless there is a provision of the statute au
thorizing payment of his fees the service is to be gTatuitous. 

In a state criminal case, charging the commission of a misdeme1anor, wherein 
the state fails, and wherein a justice of the peace acts as an examining court, 
the fees of such justice of the peace and constable acting therein, are not pay
able from any public fund. 

Respectfully, 

332. 

TIMOTHY S. HOGAN, 

Attorney General. 

MAYOR'S COURT-.JURISDICTION IN TRIAL BY .JURY OF MISDEMEAN
ORS-JUDGMEN'r FOR COSTS INV ALJD FOR WANT OF JURISDIC
TION. 

When a complaint is made before a mayor tor violation of section 12856, 
General Code, tor abuse or resistance of an officer anrl a .inry is drawn and trial 
had uncler sP.ction 13432, General Corle, ct' seq., wit1w1tt complying· with section 
4540, General Code, ancl the clefendent acqnittecl, su.ch triql is void- tor want of 
.iuriscliction ancl the mayor has no authaTity to 1·encler juclgment tor costs. 

CoLu~mus, Ouro, August 31, 1911. 

Hox. LEwis E. MALLOW, .Assistant P1:osecttfing Attorney, Lucas _county, Toleclo, 
Ohio. 
DEAR Sm:-Your favor of July 10, 1.911, is received, in which you ask an 

opinion upon the following: 

An affidavit was filed recently before the mayor of the village of 
Maumee, this county, charging certain persons witJ:l resisting, obstruct
ing and abusing an officer, to wit, the village marshal, in the execution 
of his office,. complaint being made under section 12856 of the General 
Code, which reads as follows: 

"'Whoever abuses a· judge or justice of the peace in the execution 
of his office, or knowingly and wilfully resists, obstructs or abuses a 
sheriff, constable or other officer in the execution of his office, shall be 
fined not more than five hundred dollars or imprisoned not more than 
thirty days, or both.' 

"Upon arraignment the defendants entered a plea of not guilty and 
thereupon demanded a jury trial under and by virtue of the provisions 
of section 13432 and following) sections of Chapter 3, Vnlume 3, of the 
General Code. A jury was drawn pursuant to said provisions and a trial 
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had, resulting in a verdict of not guilty by the jury. The defendant was 
thereupon released and a cost bill aggrep;ating approximately $200 has 
been presented to the county auditor for payment, the jury fees alonP, 
including mileage, amounting to mon~ than $100. 

"This matter presents a question of vital interest to the taxpayers 
of each and every county of the st.ate; and, without attempting to ex
press my opinion thereon, I submit the S<tme to you for your considera
tion. Persons claiming fees anrl costs in the case are making demands 
in accordance with cost bill filed, and payment iR withheld awaiting 
your ruling." 

The offense charged, as defined in SE'etion 128:58, GenE'ral Code, quoted in your 
letter, is a misdemeanor punishable by finP, or imprlsonment, or both, and it is 
a state criminal case. 

The first question that prEsents itself is as to the jurisdiction of the mayor 
to prosecute such an offense. 

The following sections of the GE'ner.ll CodE' are to be considered in reaching 
a conclusion in this case: 

Section 4536, General Code, provides: 

"He (mayor of a village) shall hat•c final jurisdiction to hear and 
determine any prosecution for a miEdem<>anor, unlcs8 the accused is l!y 
the constitution entitled to tt tria! by jury. His jurisdiction in such 
cases shall be co-extensive with the county." 

Section 4537, General Code, provides: 

"He shall have the jurisdiction in tlz~ f'Oscs mentioned in the last 
two sections. notwithstmulin[J tlze right to a jury, if before the com
mencement of the tJ·ial a waiver in 1(1Tifing. sulJs!'ribetl by the accusetl, 
is {ilctl in the case."' 

Section 4540, General Code, providE's: 

"In misdemeanors prosecuted in thE' name of the state he may sum
mon a jury and try the case, notwithstanding the accused has a right to 
a jury which he has not waived, if a request for such trial subscribed by 
the accused is filed in' the case, beforo the commencement of the trial. 
In such case the trial shall bo had on th<' affidavit in the t;ame manner 
and with like effect as a trial is had on indktment. for such offense in 
thP- court of common pleas." 

Section H423, General Code, provi<lef': 

"Justices of the peace, police judges and mayors of cities and vil
lagE's shall have jurisdiction, within their respective counties, in all 
cases of violation of any law relating to"-

Here follows an enumeration of thirtPE'n classes of offenses pertaining to 
the pure food laws; cruelty to animals and children; employment of children, 
etc., but does not indude lhe offense oharg-ed in the case of whirh you mal\e 
inquiry. 
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Section 13432, General Code, provides: 

"In prosecutions before a just·ice, police _iuclge or mayor, when im· 
prisonment is a part of the punishment, if a trial by jury is not waived, 

. the magistrate, not less than three days nor more than five days before 
the time fixed for trial, shall certify to the clerk of the court of common 
pleas of the county that such proserution is pending before him." 

Section 13439, General Code, in same chapter as section 13432, provides: 

"In such prosecutions, no costs shall be required to be advanced or 
secured by a person authorized by law to proserute. If the defendant be 
acquitted or discharged from custody by nolle or otherwise, or convicted 
and committed in default Of paying fine and costs, all costs of SUCh GaS€ 

shall be certified under oath by the trial magistrate to the county 
auditor, who, after correcting errors therein, shall isSUt> a. warrant on 
the county treasury in favor of the person to whom such costs and fees 
are payable. All moneys which are to be paid by the county treasurer 
as provided in this chapter shall be paid out of the general revenue 
fund of such county." 

Section 13494, General Code, provides: 

".Justices of the peace, police judges and mayors of cities and vil
lages may issue process for the apprehension of a person charged with · 
an offense and execute Lhe pow<>rs conferred and rluties enjoined in this 
title." 

Section 13511, General Code, provides: 

"\Then the arcused is brought lwfore the magistrate and there is 
no plea of guilty, he shall inqni re into the complaint in the presence of 
such accused. If it appear thaL an offense has been committed and that 
there is probable cause to believe the accused guilty, he shall order him 
to enter into a recognizance, with good and sufficient surety, in such 
amount as he deems reasonable, for his appearance at the proper time 
and before the proper court; otherwise he shall discharge him from 
custody. If the offt3nse clwrgerl is a misdemeanor and the accused, in 
writing subscribed by him ancl filed before or during the examination, 
waive a iury U1lcl submit to be tried bu tlle magistrate, he may render· 
final judgment." 

That the mayor's court is a court of limited jurisdidion and that he has 
only such jurisdiction as is conferred npon him by statute is expressed in the 
opinion of Bradbury, J., on page 525, in tht> case of Truman v. \Valton, 59 0. S., 
517, as follows: 

"The court held by a village mayor is of 'limited jurisdiction. His 
power to try persons aecused of violating village ordinances or the 
criminal laws of the state is only such as has been confened by statute. 
If such jnrisdiction has not Leen thus crmted, it does not exist." 

The jurisdiction of courts of limited jurisdiction cannot be enlarged by 
implication. Such courts are held strictly witbin the limits of their authority. 
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"The jurisdiction of a justice's court will not be extended, by con
struction, beyond the letter and probable policy of the statute creating it, 
especially in a class of cas~s where it is p.roverbial that its exercise is so 
frequently invoked for the more successful accomplishment of little 
schemes of extortion and oppression." 

The above is the last syllabus in the case of :\icCieary v. ::\lcLain, 2 0. S., 
page 368. 

The provisions of the statutes, therefore, must determine the jurisdiction 
of a mayor to prosecute the case in question. 

Section 13423 grants to mayors jurisdiction to prosecute in cases therein 
enumerated. The offense charged in the case in question is not therein included. 
Section 4536 does not confer final jurisdiction upon the mayor in this case, as 
the offense charged was one triable by jury. 

Sections 4537 and 13511 did not confer jurisdiction, because defendant did 
not waive a trial by jury. Nor has section 4540 been complied with. 

Section 13432, General Code, does not confer, by implication or otherwise, 
jurisdiction upon mayors or justices of the peace to try state criminal cases 
punishable by imprisonment. This section prescribes the duty of the magis
trate when a jury is not waived in prosecutions before him. The words "In 
prosecutions before a justice, police judge, or mayor,'~ therein used, have refer
ence to prosecutions, in which such officers have jurisdiction, as those enumer
ated· in section 13423, General Code. The mayor's jurisdiction to prosecute for 
offenses must appear specifically by statute. and section 13432 d0€s not confer 
any such jurisdiction. 

In carrying section 3718a, Rev. Stat., into the General Code it has been 
modified and subdivided into several sections placed under separate chapters. 
For example, section 13423 is placed under Chapter 1, and sections 13432 et seq. 
under Chapter 3. This arrangement does not extend the jurisdiction of mayors 
or justices. 

In construing sections 13423 and 13432, et seq., the decision you cite. viz: 
Martindale v. State, 2 C. C. 2 ( 1 Cir. Dec., 328), still applies. The second syllabus 
is as follows: 

Sections 7147 (now section 13511, G. C.), and 3718a, Rev. Stat. (now 
13423, 13432 et seq.). are not in pari materi. 

As held in that decision, section 13511 applies to an examination and sec
tions 13432 et seq. apply to prosecutions. In the case in question the mayor 
bad jurisdiction as an examining conrt, and shonlrl have acted as prescribed in 
section 13511, General Code. He had no final jurisdiction unless trial by jury 
was waived in writing. 

The acts of a conrt without jurisdiction are void, and such court cannot 
render judgment for costs. 

Bradbury, J., in rendering the opinion in the case of Truman v. Walton, 
59 0. S., 517, on page 529, S'ilys: 

"The authorities are quite unanimous in holding that the acts of 
any. court, whether its jurisdiction is general or limited only, is void 
unless within the scope of its authority." 

The third syllabus in the case of Rathmell v. Wintersterm, 42 0. S., 249, is 
as follows: 
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"A court without jurisdiction has no power to render judgment for 
costs." 

In conclusion, the General Code has not enlarged the final jurisdiction of 
mayors in state criminal cases. 

The mayor of the village of Maumee exceeded his authority in trying the 
case to a jury. He should have acted only as an examining court. 

The costs incurred were made while he was acting beyond his jurisdiction. 
All his acts were void and he could render no judgment for costs. 

All payments from a public fund must be by authority of statute. The ex· 
pense incurred by an officer while acting beyond his authority would not come 
within the provisions of any statute. 

The fees and costs in the case at hand cannot be paid from the county 
treasury or from any other public fund. 

Respectfully, 

A 332. 

TIMOTHY S. HOGAN, 

Attorney· General. 

LOCAL OPTION ELECTIONS-LAPSE OF THREE YEARS BEFORE FILING 
OF PETITIONS FOR NEXT ELECTION-CORRUPT PRACTICES ACT
EXPENSE OF PROCURING PETITIONS. 

The signing, circulatiny ana filing ,of petit'ions ana the local option election 
itself, are to be viewea as one general scheme nnacr section 6115, General Ooae, 
providing faT a lapse of thTee yeaTs fTont the last' tJTeceding local option. election, 
and said statute will not permit a ciTcu.lation and signing of such petitions pTior 
to tile lapse of thTee yeaTs, even though thc:IJ contemplate an election to· be hel(l 
atteT sucll time. 

Under the corrupt practice act, expenditures necessary to secuTe the requisite 
numbeT of si{lnatures to a petition toT such election, are not expendit1wes "in 
connection with oi in respect to an elect-ion" as is contemplated by the act, but 
merely preliminary, and the,·etore such expenditures are not limited in any way. 
All other regulations of the corTupt pmr:tice act, however, rn1tst be complie(l with 
by committees and organizations r.onducting local option contests. 

CoLU:IIBUS, Onro, August 31, 1911. 

Hox. CJLIHLES F. CLoSE, PTosecuting Attorney, Upper Sandusky, Ohio. 
DE.IR Sm:-Your letter of August 24th received, in which the following 

matters are ;;;ubmitted for my opinion: 

"1. Under the provisions of section 6115 may a petition for a local 
option election be circulated and signed before the expiration of the 
three years from the! date of the preceding election and filed after the 
three years h'ave elapsed, or mnst the circulation and signing of such 
petition be delayed until after the three year's have expired? 

"2. In what amount, if at all, are the committees having charge of 
a contest under the Rose county local option law limited as to the money 
that they may expend, and if such committees are limited, is the ex
penditure necessary to secure the requisite number of signatures to a 
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petition for an election to be included within and form a part of such 
amount? (102 0. L., pages 321-331.)" 

As to your first question, the language of section 6115 seems' open to one, 
and only one, construction consistent with the letter as well as the spirit of the 
local option enactment, namely: that the cirPulation and signing of the petitions 
referred to by you must be delayed until the expiration of three years from the 
date of the preceding election. 

Although the filing of the petition is a condition precedent to the granting 
of a new election, yet it is simply a condition. The document itself, the petition, 
is the salient feature, the commanding element, and to argue that the time of 
filing was regulated, but the time of signing and circulating discretionary, 
would be to argue that the legislature in grasping at the shadow lost sight of 
the substance. 

If the circulating and signing on the one hand, and the filing or the petition 
on the other, are all part of one general scheme whereby a new submission of 
the liquor question may be secured, then the one law contemplates and applies 
to this one general scheme as a unit. 

Your second question involves an examination of the corrupt practice act, 
passed by the last legislature and found in Volume 102, Ohio Laws, pages 321 
to 331. The limitation of the amount of money to be expended is found in sec· 
tion 29 of this act, which provides as follows: 

"The total amount expen<letl by a candidate for a public office, voted 
for at an election, by the qualified electors of the state, or any political 
subdivision thereof, for any of the purl)oses specified in section 26 of 
this act, for contributions to political committees, as that term is defined 
in section 1 of this act, or for any other DUrpose tending in any way, 
directly or indirectly, to promote or aid in securing his nomination or 
election, shall not exceed the amount specified herein: By a candidate 
for governor, the surn of. five thousand dollars; by a candidate for other 
elective state office, the sum of two thousand five hundred dollars; by a 
candidate for the office of representative in congress or presidential 
elector, the sum of two thousand dollars; by a candidate for the office of 
state senator, the sum oJ: three hundred dollars in each county of his 
district; by a candidate for the office of state representative, the sum of 
three hundred and fifty dollars; by a candidate for any other public 
office to be voted for by the qualified electors of a county, city, town or 
village, or any part thereof, if the tot:>.l number of votes cast therein for 
all candidates for the office of governor at the last preceding state elec
tion, shall be five thousand or less, the sum of three hundred dollars. 
If the total number of votes cast therein at such last preceding state 
election be in excess of five thousand the sum of five dollars for each 
one hundred in excess of such number may be added to the amounts 
above specified. Any candidate for a publk office who shall exiJ€nd for 
the purposes above mentioned an amount in excess of the amounts 
herein specified, shall be guilty of a corrupt practice." 

It will be noticed that this section refers only to the total amount to be ex
pended "by a candidate for public office," and there is no provision referring to 
an election on a proposition submitted to a vote of the people. So as far as an 
allowance of an amount to be spent. by a person, committee or organization to 
aid or promote the success or defeat of any proposition submitted to the people 
at an election, is concerned, this section makes no provision. 
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Section 26 of the act provides what shall constitute the guilt of a corrupt 
practice, as follows: 

"Any person is guilty of a corrupt practice if he, directly or indi
rectly, by himself or through any other person; in connection with, or 
in respect of any election, pays, lends or contributes, or offers or prom
ises to pay, lend or contribute any money or other valuable conside'ra
tion, for any other purpose than the following matters and services, at 
their reasonable, bona fide and customary value: 

"Rent of halls and compensation of speakers, music and fireworks 
for public meetings, and expenses of advertising the same, together with 
the usual expenses incident thereto; 

"The preparation, printing and publication of posters, lithographs, 
banners, notices and literary material, the compensation of agents to 
supervise and prepare articles and advertisements in the newspapers, to 
examine questions of public interest bearing on the election, and the re
port on the same; the pay of newspapers for advertisements, pictures, 
reading matter and additional circulation, the preparati!'n and circula
tion of letters, pamphlets and literature bearing on the election; 

"Rent of offices and club rooms, compensation of such clerks and 
agents as shall be required to manage the necessary and reasonable busi
ness of the election and of attorneys at law for actual legal services ren
dered in connection with the eledion; the preparation of lists of voters 
and payment of necessary personal expenses by a candidate; the reason
able traveling expenses of the committeemen, agents, clerks and speak
ers; postage, express, telegrams and telephones; the expenses of prepar
ing, circulating and filing petitions for nomination. No party organiza
tion or candidate shall compensate or hire in any one election precinct 
more than one person to prepare lists of voters. Each political party 
may designate one party representative in each precinct upon each regis
tration day, and such committee may designate not more than three (3) 
such representatives and each candidate one representative in each vot
ing precinct upon each election day, whose name shall be certified to 
by the chairman and secretary. of the controlling committee of such 
party to the board of deputy state supervisors of elections, at least two 
(2) days before such registration or election day, and who may be paid 
for their services by such committee or candidate not in excess of five 
($5.00) dollars per day each. 

"Any payment, contribution or expenditure or agreement or offer 
to pay, contribute or expend any money pr thing of value for any pur
pose whatsoever except as herein provided is hereby declared to be cor
rupt practice and invalidate the election of any person guilty thereof." 

It will be noted that the dereliction is if a person "in connection with or 
in respect of any election, pays * * * for any other purpose than the follow
ing matters and services * * *" 

I do not think that the expenditure of money, if such is necessary, to secure 
the requisite number of signatures to a petition for an election is an expenditure 
in connection with or in respect of any election. 

While it might be said a petition, being a prerequisite, is necessarily, in 
connection or in respect of an election, and any expense thereby incurred would 
come within the purview of this section, I am not prepared to say from a con
sideration of the language of the entire act that there was any intention in the 
legislative mind as shown by the language employed which would permit of this 
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construction. Jt would be possible that the expE'nse of obtaining signatures to 
a petition mig-ht be incurretl an"'ll yE't, owing to not having the required number 
of qualified signers, no election could be ordered. Coulrl it be said that this was 
in connection with, or in respeet of, an election that was never held? 

Again, section 1 of the act, defininp; "Pomrnittee" or "organization" where it 
speaks of "persons co-operatin~ to aid or promote the success or defeat * * * 
of anyepropo-;ition S'IbmitiPd to be voted for at any election" fails entirely to 
make mention of any of ihE' proceeding!> prior to the elPction itself; while when 
the section refers to the aiding and taking part in the election or defeat of any 
candidate for nomination at a primary election or convention, it specifically adds 
"including all proceedings prior to such primary election." 

As stated in State v. McCoy (Dela>vare), 43 At!., 270-3: 

"An election under the constitution involves every element neces· 
sary to the complete ascertainment of the expression of the popular will, 
embracing the entire range from the deposit of the ballot by the elector 
up to the final ascertainment and certification of the result." 

"The casting and receiving of the ballots from the voters, counting 
of the ballots and making returns." (State v. Tucker, 54 Ala., 205.) 

This is the meaning of the word "election" in the ordinary usage, and it 
must be so construed, there bein:; nothing in the law suggesting that the legis
lature intended to use it in a different sense. (Norman v, Thompson, 76 S. W. 
62.) 

So it is evident that for a person to be guilty of a corrupt practice act he 
must directly or indirectly, by himself or through any other person, in connec
tion with or in respect of an election, pay. lend or contribute money or other 
valuable consideration, for some other purpose than itemized in section 26 of said 
corrupt practice act; and since the payment for the work of obtaining signatures 
to a petition for an election under the local option law is not "in connection with 
or respect of an election" as contemplated by the act, bnt is merely preliminary, 
I am of the opinion that ·such expenditure does not come within the corrupt 
practice act and that the amount of money expended is not limitetl in any way. 

Of course, I do not mean to say that the other provisions of the corrupt 
practice act do not apply to persons, committees and organizations conducting 
local option contests. They must comply with all the regulations of the statute, 
as to the statement of expenditures, the l\eeping of accounts, acting through a 
regularly constituted treasurer, the taking of receipts-in fact, all of such pro
visions contained in the act. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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334. 
"TEMPERANCE BEER"-LOCAL OPTION AND DOW-AIKEN TAX PRO

VISIONS-"l\IALT LIQUORS.'' 

Whether or not the sale of a certain '"temperance beer" would be a violation 
of the municipal lOcal option law ancl the statu.te provicling tor the Aiken law, 
(lepencls 1lpon the chemical ingredients of the! /Jeer. If it is a "malt"' beer, it is 
includecl in local option provisions ancl alo:o in the Dow-Aiken tax provisiofis. 

CoLu:~wus, Oruo, September 1, 1911. 

Hox. T. E. McELHIXEY, Prosecuting Attorney, McOonnelsvile, Ohio 
DJ,An Sm:-Replying to your inquiries under date of Jnly 26th and August 

17th, as to whether the sale of certain "temperance beer," the advertisement of 
which yon enclose, would be a violation of the municipal local option law and 
the statute providing for the Aiken tax, I would say it all depends in each indi
vidual case upon of what the so-called temperance beer is constituted. 

Section 6064, of the General Code, defines intoxicating liquor as follows: 

"The phrase 'intoxicating liquor,' as nsed in this chapter an(L in the 
penal statutes relating thereto, means any distilled, malt, vinous or any 
intoxicating liquor except in sub-divisions II and VI of this chapter, 
entitled 'taxation' and 'local option in municipal corporations' respec
tively, and the penal statutes relating thereto, in which eases such 
phrase means any distilled, malt, vinous or an~ other intoxicating 
liquor." 

It would be impossible to say that this or that so-called temperance beer, or, 
rather, so-called temperance drink, came within the definition of the statute, 
except after an analysis of the spe<;ific liquor. 

The case of State v. Kauffman, 68 0. S. 635, to which yon refer (as well as 
the more recent case of State v. Walder, 83 0. S., 68), decides inter alia thrat it 
is unlawful to sell intoxicating or non-intoxicating malt liquors, to be used as 
a beverage, in a place where local option laws are in force; while the case of 
La Follette, Treasurer, v. Murray, 81 0. S. 474, holds that the provisions of 
section 4364-9, Revised Statutes (Dow Law, 98 0. L., 11)0), in effect April 10, 
1906, applies to the business of trafficking in rnalt liquors, whether intoxicating 
or non-intoxicating. So, in my opinion, if the so-called temperance beer is a 
malt liquor, whether intoxicating or not, it would come within these decisions; 
but whether or not it is a "distilled, malt. vinous or any intoxicating liquor" or 
a "distilled, malt, vinous or any other intoxicating liquor" could only be deter
mined after a chemical analysis of an individual sample, and not from an adver
tisement. 

I respectfully call your attention to the fact that a fermented liquor is not 
necessarily a malt liquor, and that all fermented liquors are not intoxicating. 
'Vhile the primary definition of "beer," as given by Webster, is "fermented 
liquor made from any malted grain with hops or other bitter flavoring matter," 
still the secondary definition, to wit: "a fermented extract of the roots or other 
parts of various plants, as spruce, ginger, sassafras, etc.," is well understood and 
frequently used. We have root beer, spruce beer, ginger beer, etc., which are 
not malted liquors and may be really temperance beers. 

In conclusion, I can only say that an analysis of the temperance beers you 
mention would be the only method of determining whether or not they are in-
cluded in the prohibited liquors. Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 
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A 336. 

SALARY FEE FU.I\'DS-COUXTY AUDITOR--EFFECT UPON DISPOSITION 
OF FEES AND PAY:\IENT OF SALARY OI~ CHANGE OF SALARY LAW
PA Y:\TE.I\'T FRO:\T GJ~l\'ERAL FTJ.I\'D. 

Section 2989, Oeneral Corle, as amencled. making the c·o11nty auditor's salary 
payable out of the general fund instead of t11e fee fund. docs not state the time 
it shall take effect, and therefore takes e(fect at tile beginning of the day of its 
approval by the governor, i. e., Jiay 25th. 

Up to and including the 25th. therefore, the aarlitor's salary shall be pairl 
from the tee fuilrl anrl after that time from the gcnaal fund. 

Pees culler:ted pri01· tv .1/ay 25, 1911, for a.1rl upon. completion of u:ork done, 
should be paid into the tee fund. Fees payable as a percentage upon taxes col· 
lectcd at semi-annual settlements shrmlcl hP apportioned so tllat a like portion of 
~uch tees should be paid into the tee fund as the number of months rluring which 
the salary was payable from the tee {11nd be!'rs to the entire period which such 
collections cover. 

Cour~Jnt·s, OHIO, September 2, 1911. 

Hox. T . .J. Ktm~IEH, Prosecuting Attorney, Ilfouroe County. 1Voocls{ield, Ohio. 
DlcAH Snc-Your favor was received in due time, but owing to the press of 

work caused by the bribery trials and other unlool;:cd for matters, it has not been 
possiblfl to give it attention sooner. 

You ask an opinion upon the following: 

"In May of this year senate bill No. 141 became a law, supplement
ing section 2980 of the General Code· by section 2980-1 and sections 
2983-4-5-7-9 of the General Code were amflndflrl, anrl I would like to have 
a reply by return mail, if possible, to the following inquiries: 

"First: Is the entire salary for the month of May for officers 
therein enumerated payable out of the general county fund? 

"Second: There being no money in the fee fund of the auditor for 
the months of March and April, thE> auditor did not draw his salary for 
those two months and they are now unpaid, and from what fund will he 
draw his salary for the monthfl of :\larch and April? 

"I have my individual opinion as to this matter, but as we neces
sarily must comply with the department of accounting, we would be 
glad to have your advice as to your opinion in the matter. As this 
should not take a very long time to rlPdde, I hope you will be able to 
SE'nd me your opinion by rPturn mail." 

Section 2985, General Code, ·as amended ::\iay ~:1, 1!111, 102 Ohio Laws, page 
137, provides: 

"The county commissioners may at any time transfer from the fee 
fund of any office any amount therein in excess of that necessary to pay 
the compensation of the deputies, assistants, bookkeepers, clerks or 
employes, except court constables, in said offiPe, to the general county 
fund or to any fund from which transfers have heretofore been made to 
any of such fee funds, provided, that when any transfer of moneys has 
heretofore been made Lo any such fee fund the fund from which such 
transfers have been made shall be fully reimbursed before any trans-
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fers may be made to the general connty fund. Such transfers may be 
made upon authority herein provided, any law to the contrary not
withstanding. 

"For such action of the commissioners, an appeal may be taken to 
the common pleas court by a taxvayer of the county, which shall be 
heard and determined by the court or judge thereof within twenty days 
after being perfected." 

Section 2989, General Code, as amended May 25, l!lll, 102 Ohio Laws, page 
137, provides: 

"Each county officer herein named shall receive out of the general 
county fund the annnal salary hereinafter provided, payable monthly 
upon warrant of the county auditor." 

Before the above amendment was passed, said secti011 2989, General Code, 
read as follows: 

"After deducting from the proper fee fund the compensation of all 
deputies, assistants, clerks, bookkeepers, and other employes, as fixed 
and authorized herein, each county officer herein named shall receive, 
from the balance therein the annual salary hereinafter provided, payable 
monthly upon warrant of the county auditor." 

The above amendments were passed May 17th, 1911, and approved by the 
governor on May 25th, 1911. 

The amendment to section 2989 changes the method of paying the salaries 
of county officers. Before its passage such salaries were paid from the balance 
in the fee fund of such office, remaining after the compensation of all deputies 
and other employes of such office was paid. By virtue of the amendment such 
salaries are now paid from the general fund of the county. 

The act amending section 298!l-does not state the time when it shall become 
effective. It, therefore, takes effect on and after its passage and approval by 
the governor. 

The rule is laid down in 36 Cyc., page 1196, as follows: 

""Where no time is expressly fixed by a general constitutional or a 
statutory provision, or by a provision in the act itself, a statute takes 
effect from its passage." 

The time of day it takes effect is stated in t.he syllabus of the case of Arrow
smith v. Hamering, 39 0. S., 573, as follows: 

"This act took effect on the day of its passage, and by presumption 
of law, from the commencement of that day, and not from its expira
tion." 

The amendment to section 2989 took effect at the beginning of the day of its 
approval, namely, May 25, 1911. 

The salary of all county officials up to and including May 24, 1911, should be 
paid in accordance with section 298!) a.sJ it existed prior to the above amendment. 
Such salary should be paid in accordance with the act of May 25, 1911, after said 
May 24, 1911. 
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Your second question involves the disposition of the fees of the auditor. 

Section 2624, General Code, provides: 

"On all moneys collected by the country treasurer on any tax dupli
cates of the county, other than the liquor and cigarette duplicates, the 
county auditor on settlement sPmi-annually with the county treasurer 
and auditor of state, shall be allowed as compensation for his services 
the following percentages: 

"On the first one hundred thousantl dollars, one and one-half per 
cent.; on the next two million dollars, five-tenths of one per cent.; on 
the next two million dollars, four-tenths of one per cent.; and on all 
further sums, one-tenth of one per cent. Such compensation shall be 
apportioned ratably by the county auditor and deducted from the shares 
or portions of the revenue payable to the state as well as to the comity, 
townships, corporations and school districts." 

Section 2626, General Code, provides: 

"The county auditor may also charge and receive fees as follows: 
For certificate of sale of school land, to be paid by the purcbaser, twenty
five cents; for certificate of payment of installment into the treasury on 
school lands, to be paid by the purchaser, fifteen cents; for final certifi
cate of payment for school lands, to he paid by the purchaser, seventy
five cents; for deeds of land sold for taxes to be paid by th"e purchaser, 
one dollar; for the transfer of an entry of land, lot or part of lot, to be 
paid by the person reqniring it, ten cents; but the wbole amount of fees 
for transfers of real estate described in any one deed, plat, or other in
strument, shall not exceed one dollar and fifty cents." 

Sections 2624 and 2626 as set forth above are as amended May 31, 1911, 102 
Ohio Laws, pages 278 and 279. The change is as to the amount of the percent
ages and fees. 

The auditor is also entitled to othe.r fees for specific work performed. 

The fees provided for in section 2li26, and for the other work to be per
formed by him are collected as the work is done. The amount of such fees 
earned prior to l\Iay 25, 1911, can be easily ascertained. Such fees so earned 
prior to May 25, 1911, should be paid into the auditor's fee fund, from which his 
salary should be paid, as set forth in answer to your first question herein. 

The work to· be performed for which percentage is allowed the auditor by 
virtue of seciion 2624, General Code, covers the entire year, w'i1i1e settlement is 
made but twice a year, and the money npon which such percentages are allowed 
is collected only during taxpaying periods, which rovers but a pJ~rt of the year. 
The months of Tvlarch and April, of which you -inquire, are not in a taxpaying 
period and, therefore, little if any of the percentages prescribed in section 2624 
would be collected or earned during that pel'iod. 

It would be unfair to the auditor to require him to pay all percentages re
ceived from the tax collection of .Tune 20, 1911. into the fee fund, to be trans
ferred to the general county fnnd as prescribed in section 2985 as amended May 
25, 1911, and leave nothing- for his salary for March anrl April. This certainly 
v."'as not the intention of ch~ legislature. 

The following is the syllabus in the case of State v. Lewis, 10 Nisi Prius, 
N. S., page 234: 

27--Yol. II-A. G. 
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"A county auditor who completed the grand duplicate for his county 
prior to October 1, 1906, and continued to be such auditor until after the 
semi-annual settlement with the treasurer in February, 1907, is not en
titled to the entire amount of the percenta-ges accruing at that settle
ment, as provided by section 1068, Revised Statutes (General Code, 
2624), but only to such proportion of the percentages arising upon such 
duplicate as the part of his official year that elapsed prior to J~nuary 21, 
1907, is to the whole official year." 

This rule can well be applied to the case at hand. The percentages of taxes 
collected, as prescribed in section 2G24, General Code, should be proportioned 
throughout the official year. Such provortion of said p'ercentages as the time of 
his official year that has elapsed prior to May 25, 1911, bears to his entire official 
year,_ should be paid into the auditor's fee fund, from which his salary should 
be paid up to and including May 2-1, 191.1, in accordance with the law as it ex
isted prior to said May :~5, 1911. The rem-ainder of said percentages should be 
paid into the fee fund in accordance with the act of May 25, 1911. 

340. 

Respectfully, · 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-EXEMPTIONS-COLLEGES AND INSTITUTIONS 
OF PUBLIC CHA~ITY ONLY-LANDS AND DORMITORIES-"PROP
ERTY"-QBERLTN COLLEGE. 

Oberl·in College bein17 conducted toithoitt a view to individual pecuniary gain 
is, therefore, a public college within the meani-ng of section. 5349, General Code. 
The further 1·equirement of section 5349 referring to "lands not used with a view 
to pro.fit" c01nprehends a profit tor the institution i.tself. 

Therefore, land owned by Oberlin College and so used and also "all build
ings connected therewith,'' such as dormitories from which a rental is charged 
and devolecl to the aims of the institution, are e.rempt from taxation. 

The endowment fund of Oberlin College, under section 2732, Revised Stat
utes, was exempt under the phrase "moneys and credits appropriated solely to 
sustain and belonging ex-clusively to saicl institutions," ancl now, under said sec
tion as codified, i. e., section 5353, General Cocle, such fund is consistently exempt 
by vi1·tue of the phrase "property lwlonging to institutions of public charity 
only." 

Cor.u~mus, Orrro, September 5, 1911. 

Hox. F. M. STEYExs, Prosecuting Attorney, Elyria, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of April 13th and to 

apologize for the delay in answering the same. This department has been over
whelmed by an unusual pressure of business, and the questiOIIJ which you. sub
mit being of some difficuity and importance was reserved for careful considera-
tion. 

You request my opinion upon certain inquiries submitted to you by Hon. 
0. E. Haserodt, auditor of Loraio. county, which said inquiries are as follows: 

"1. Oberlin college owns several buildings of a residential charac-
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ter, none of them on the college campus proper, and all of them used as 
dormitories exclusively for the boarding and lodging of students and 
other persons connected with the college. From the operation of these 
dormitories the college derives a revenue, all of which is used to enhance 
the general fund of Oberlin college corporation for college purposes, 
which said fund is expended by the trustees of the college for such 
purposes as they may see fit to expend it. Sai(l dormitories are operated 
and managed directly under the superyision of the college authorities 
and are not lEased to private persons or individuals as entireties al
though, of course, the rooms therein are rented to students and other 
persons as aforesaid. The college is a corporation not for profit, all 
earnings of which are either expended for current needs of the college, 
or for the purchase of property necessary or c.onvenient for the college 
or for the enhancement of the endowment fund of the college. 

"Are the properties auove described taxable under the existing stat
utes and the rule in Kenyon college v. Schnebly, 12 0. C, C. n. s. 1. 

"2. Is the endowment fund of Oberlin college consisting of moneys 
and ctedits appropriated wholly to sustain the college as an institution 
exempted from taxation as personal property under existing statutes? 

The decision in Kenyon college v. Schnebly referred to by the county auditor 
related to the construction of that portion of section 2732 R. S., which has been 
carried without verbal change into the General Code section 5349 as follows: 

"Public colleges and academies and all buildings connected there
with, and all lands connected with public institutions of learning, not 
used with a view to profit, shall be exempt from taxation." 

In the opinion in the Kenyon College case, per Taggart J., occurs the follow
ing language: 

"The plaintiff is incorporated under the laws of Ohio as an educa
tional institution * * *. The pr011erty involved herein may be group
ed into the following classes. 

"1. Residences occupied by the president and professors in the col
lege, and by the head janitor of the college. 

"2. Lands, a portion of which are used for agricultural purposes, 
and from which revenue is derived, either in crops or rental for pastures. 

"3. Vacant lands. 
"4. Pumping station and standpipe. 
"5. The academy grounds and buildings. 
"rt appears that the college has a nnmhe1· of residences which are 

occupied by the members of the faculity of the college. It has been 
the policy of the college to permit such of its professors as are married, 
and also its president, to use these residences, rent free. It further ap
pear that they are primarily residences, and no literary exercises or 
instructions are conducted therein. One of the houses is occupied by the 
head janitor, who resides therein under a similar arrangement. There 
are also several tracts of land which are farmed; or, under the direction 
of a superintendent, are rented for pasturage, and from these a profit 
is realized. 

"There are also several tracts that. are vacant, not devoted to agri
culture, and from which no profit is derived; unless in the future the 
same should be sold at an enhance(] value. * * * * 
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"The academy buildings and grounds were prior to 1900 occupied by 
the preparatory department of the college and at or about this time the 
trustees contracted with Hills & Wyant to conduct a school which should 
prepare its students for Kenyon College. This contract was to continue 
for three years, with the privilege of a two years' extension. Among 
other things contained in this contract was a stipulation that there should 
be a rental of $2,000, together withi provisions that there should be close 
relations established between the school and the college, and that a 
portion of the money received for room rent from students sent from 
the school of Kenyon College shoulrl be returnerl to Hills & ~Wyant and 
devoted to the improvement of the buildings and grounds. This arrange
ment continued until about the year 1906, when fire destroyed all the 
buildings or a greater part of the same, since which time the school has 
not been in operation. 

"The plaintiff claims exemption from taxation on all this property 
under favor of section 27:l2, revised statutes, a portion of which is as 
follows: 

"The following property shall he exempt from taxation: * * * 
all public colleges, public academies, all buildings connected with the 
same, and all lands connected with public institutions of learning, not 
used with a view to profit. 

" '* * * It is apparently conceded that Kenyon College so far as 
some ofl its lands and buildings are concerned, falls within the class 
of institutions that are exempt from tax"ation. So that the question in 
this case arises on the construction of this part of the statute just quoted. 
As to the rule or construction to be employed, it is contended by the 
defendant that, "when an exception or exemption is claimed, the inten
tion of the general assembly to except, must be expressed in clear and 
unambiguous terms." 46 0. S. 153-159.' 

"But the supreme court in the case of Watterson v. Halliday, 77 0. S. 
169, has adopted a different rule: 

"'When religious, charitable or educational institutions seek exemp
tion, we think such right of exemption should appear in the language 
of the constitution or statutes with reasonable certainty, and not depend 
upon their doubtful construction.' 

"In the case of Little v. Seminary, 72 0. S. 428, the supreme court 
in effect, say: 

"'That the court in its interpretation of statutes is not permitted 
or required to go beyond the plain meaning of the language which the 
legislature has used to express its intention.' 

"So that we must detennine whether or not it was the legislative 
intent that the residences of professors, or residences occupied by the 
president and professors, are exempt from taxation, judging from the 
plain meaning of the language employed. * * * * The plain mean
ing of this statute is as follows: 'All public colleges, public academies, 
all buildings connected with the same, are exempt from taxation.' All 
buildings connected with the same refers to 'public colleges' and 'public 
academies' and refer to buildings that are associated with or assist in 
carrying out the uses and purposes of the institution" known and desig
nated by the terms, college or academy. 

"It is urged upon our attention by the defendant that these houses 
or residences are not used, 'exclusit:ely,' for literary purposes, and that 
unless used exclusively for literary purposes, or for the purpose of 
instruction, that they are not exempt. 



.L'\'XC.\L ImPORT OF THE .\TTORXEY GEXER.l.L. 1301 

"But there are many buildings c:-onnecterl with colleges and academies 
which are necEssary for the proper conduct of the business of the 
college, in which literary exercises uo not take place, and which are not 
employed for the purpose of giving instruction. * * * *. 

"It appears that the occupation of thE>se resid1mces grew up from the 
necessities of the case; that adequate acco'mmodations and facilities 
were not at hand for the president and professors. 'Ve can see no differ
ence between these members of the faculty occupying these residences 
free of rent, than if they were lodging in the other buildings of the 
college. But the plain language of the statute is, 'all public colleges, 
public academies, all buildings connected with the same, are exempt.' 
And we think it was the purpose to exempt all buildings that were with 
reasonable certainty used in furthering or carrying out the necessary 
objects and purposes of the college. We do not think the term 'not 
used with a view to profit' refers to or controls the clauses 'all public 
colleges, public academies, all buildings connected with the same,' but 
refers to simply the clause precerling it in the statute, 'all lands connect
ed with public institutions of learning, not used with a view to profit' 

* * * 
"So that with this view o'f the law and its construction, we think 

the residence occupied by the president and professors and the j'anitor 
are exempt from taxation. And that brings us to the next question, in 
respect to lands, a portion of which are not used for agricultural pur
poses, and from which a revenue is derived. We think the statute is 
clear, that all lands connected with pl\blic institutions of learning, 
'not used with a view to profit' are exempt, but the portions of the land 
herein, which are given up to agricultural purposes, and which are 
rented for pasturage are subject to taxation. * " * * *. 

"In respect to the academy grounds: we are of the opinion, that 
while the arrangement was entered into between Hills & Wyant for the 
conduct of a school in the buildings, and on said grounds * * * * 
its primary purpose was not to rent this property for the purpose of 
securing a revenue, but its primary object was to carry out the purpose 
contained in its charter, viz., the conduct and maintenance of the 
preparatory school; that the same was a public academy, and that 
* * * * the same were directly connected with Kenyon College, 
and directly and necessarily associated therewith and 1\ part thereof. 

* * * * 

The foregoing decision was affirmed by the supreme court in an unreported 
decision. 

The case of Kenyon College v. Schnebly, quoted, is the only case under existing 
laws involving the exemption of rollege buildings, from taxation, and is to be 
regarded as establishing the law in such cases. That is to -say, other decisions 
relating to the exemption of parsonages and parish houses from taxation do not 
apply to the question of exemption of college buildings for the obvious reason, 
as pointed out, by judge Taggart in ·a portion of the opinion not above quoted, 
that such other decisions ar~ under other provisions of the statute essentially dis
similar in· language from that provision which relat~ to the examination of col
lege huildings. The Kenyon College case is not absolutely decisive of the question 
which you present for the reason that the residences occupied by the president, 
certain professors and the janitor of Kenyon CollegE>, the taxation of which was 
involved in that case, were occupied rent free, and it does not appear from the 
record in the case that this abatement of rent was an indirect method of paying 



1302 PROSECUTING ATTORNEYS 

salaries, although this would seem to be highly probable. In the case submitted 
by the auditor of Lorain county, on the other hand, the students and other 
persons connected with Oberlin College who reside in the dormitories described 
by him pay rent to the college, and the college conducts boarding tables in such 
buildings so that a profit or revenue is derived by the college from the use of 
such buildings. 

By analysis of the opinion of judge Taggart it will be observed that the 
question as to the exemption of the residences involved in the case before him 
turned upon the question as to whether or not a building not exclusively used 
for the purpose of imparting instruction could be said to be "connected with" 

. a college. His decision, of course, was that the use of the buildfng for the 
purpose of imparting instruetion is not essential to establish its connection with 
the college. Inasmuch as the buildings were found in fact to be occupied rent 
free, the question as to ·whether or not .a huilcl.ing, the use of which in a manner 
other than the imparting of instruction produces a profit is exempt from taxation 
was not presented, and of course was not decided in the Kenyo~ College case. 

It becomes necessary, therefore, to approach the precise question involved 
in the auditor's inquiry with its distinction from the Kenyon College case clearly 
in mind. 

The authority of the general assembly to pass any and all exemption laws 
is derived from article 12, section 2 of the constitl'.tion, which provides in part 
as follows: 

"Burying grounds, public school houses, houses used exclusively for 
public worship, institutions of purely public charity, public property 
used exclusively for any public purpose 
be exempt from taxation * * *." 

* may, by general laws, 

It will be noted that public colleges are not expressly mentioned in the clause 
above quoted. If the general assembly, therefore, had any nower expressly to 
exempt public colleges and academies from taxation, it must have been because 
such institutions were of "purely public ch'arity." That this is the case, and that 
also a private corporation organized not for profit and for the purpose of conduct
ing an institution ol' learning similar to Oberlin College is a "public college" 
within the meaning of secton 5349 is well settled. 

I enclose herewith a copy of an opinion of my predecessor, addressed to 
the tax commission, in which authorities are collated establishing both of these 
points, and in the conclusion of which I heartily concur. 

Assuming, therefore, that Oberlin College is a privately incorporated insti
tution. conducted without a view to profit for the purpose of imparting higher 
education, it follows that it is entitled to whatever exemption from taxation is 
afforded to "public colleges" by section 5349 General Code, above quoted. 

As will be apparent from an examination of my predecessor's opinion, Oberlin 
College is also entitled to the benefits of the exemption contained in section 5353, 
which provides that, "property belonging to institutions of p1Jblic charity only 
shall' be exempt from taxation." 

As. above. stated there is no decision under the present tax laws of this state 
upon the point as to whether or not buildings belonging to a public college and 
used in connection with it from Which a profit is derived by the college are 
"connected with the college" within the meaning of section 5349. 

In strict logic the derivation of a profit from the use of a college building 
in a way intimately associated with the objects anrl purposes of the college 
would seem to be immaterial under section 5349, for the section provides that, 
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"Public colleges and acadPmies and all buildings connected there
with, and all lands c-onneded with publil! institutions of learning, not 
used tcith a vi'!w to 11ro{it, shall be exPmpt from taxation." 

Now in order to he a "public college" within thE' mPaning of section 5349 a 
college must be one not managed with a view to profit to private individuals. 
This is clear from the decisions cited in the opinion of my predecessor. There· 
fore, it necessarily follows the phrase "not usen with a view to profit" employed 
in section 5349 must refer to and mean a profit to be reaped by the institution 
itself. although the profit so reaped is in no sense a private or individual profit 
but itself serves merely to enhan~e a fund devoted to the object of education
the ohjed of purely public ch:>rity. 

As Judge Taggart points out in the Kenyon College case, this phrase "not 
used with a view to profit" modifies the worn "lanns," the noun fmmediately 
preceding it and subject to modification: and b~· grammatical construction does 
not modify the word "buildings." The «:on;:truction of the learned judge appeals 
to me as the only one which can ~~e made of the sP.ction consistent with English 
grammar. What then is i he significance of the unqualified exemption of "build· 
ings connected therewith?" It seems to me tpat in connection with the context 
this phrase can only mean that buildings connected with a public college, whether 
or not they are used with a view to profit to the college, are exempt from 
taxation. 

If the grammatical construction of section 534!) were alone involved in the 
case it would of itself constitute an answer to thE' auclitor's question, for I think 
there can be but little doubt that a college dormitory is a lmilding connected 
with the college itself. The dormitory is an essential adjunct to the college and 
is an institution as old as colleges themselves. In the En!!;lish system of higher 
flducation upon which our own was originally founded, it was and still is con· 
sidererl essential that the sturlent slwulrl live in quarters maintained by and 
under the supervision of the authorities of the college or university. Almost 
all the institutions of higher edn<'lltion in this country maintain dormitories, 
although at the present time romparatiYely few of them require all students to 
Jive therein. 

From all of these facts it cannot be denied, and I think it follows as a 
matter of law, that a dormitory-a JiYing and boarding plar>e wherein students 
of a college are subject to the continuing discipline o[ the college authorities
is a part of what may be termed the plant or equipment of such college and 
its maintenance and one of the proper if not of the essential functions of an 
institution of this kind. Nor is this reasoning opposed at all to the rule estab· 
lished in this state by the case of Gerke v. Purrell, 0. S. 22~. and Halliday v. 
"\\'atterson, 77 0. S. 150. 

In these cases it was held simply that parish houses anrl parsonages owned 
by a society in connection with churches hut occupied by ministers and priests 
of such churches as places of private residence were not exempt from taxation. 
This was because the church itself in E.J.ch case was held not to be "an insti· 
tution of purely public charity" but entitled to exemption under that other 
provision of the constit11tion and the st3.tute enacted in pursuance thereof that 
"houses used exclusively for public worship" should be exempt from t:txation. 
Indeed, the reasoning in both thesE' cases, and particularly that of Price, .J., in 
Halliday v. Watterson, supra, shows very clearly that if the court had been able 
to reach the conclusion that the church was an institution of purely public 
charity, its conclusion on the main question woulrl have been entirely different. 

T~e question is rendered dou!Jtful by the rleeision in the case of Library 
Association v. Pelton. 36 0. S. 253. Tl!at rase involved the construction of that 
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clause of former section 2732 R. S., which exempterl from taxation "all buildings 
belonging to institutions of purely public charity, together with the land occupied 
by such institutions, not leased or otherwise userl with a view to profit." The 
library association (the original plaintiff in _the action) owned a certain building, 
most of the rooms in which were used directly by the association for the accom
plishment of its principal purpose. The rooms not thus used, however, were 
rented to other parties, and the rentals thus received were applied in furtherance 
of the ohjects of the association, which were conceded to be those of purely public 
charity. 'rhe court held that as to so mueh of the building as was thus rented, 
the association was subject to taxation. The reasoning of the court, as expressed 
in the opiuion of Johnson, J., is not clear in that it is not stated as to whether 
the phrase "not leased or otherwise used with a view to profit" in the statute 
under consideration was regarded as modifying· the word "buildings." If this 
had been the reasoning of the court, the same would be diametrically opposed 
to the reasoning of .Judge Tagg·art in the Kenyon College case above quoted. On 
the contrary the following language was used: 

'"If such institution embraced other objects and uses its buildings 
for other purposes, as for instance, renting with a view to profit, it is not 
an institution of purely public charity. anrl the fact that the income 
derived from rents of parts of the building not ·userl h; devoted exclus
ively to the objects and purposes of thCJ associ'ation and not used for the 
benefit of its members, can make no difference." 

In other words, if we are to follow the opinion in the Pelton case we would 
have to conclude that as soon as an institution rents its property and receives 
an inl'ome therefrom it cEases to he an institution of purely public charity. But 
the logic of this argument does not support the decision of the court in the 
Pelton case, for the court held the institution exempt as to all property and as 
to all parts of its building not rented with a view to profit, and in the first branch 
of the syllabus directly declared the association to be "an institution of purely 
public charity." There woulrl seem to be here a rc!lucti.~ ad absunlun~. An 
institution is held to be one of purely public charity and yet denied complete 
exemption because it was not an institution of purely public charity. The faulty 
logic of the opinion in the Pelton case would lend support to the theory that in 
following it, as it often has, the supreme court h'as preferred to assume that the 
phrase "not leased or otherwise nsed with a view to profit" in the statute con
strut>d in that case, modified the word "buildings" as well as the word "lands." 
Yet this conclusion also is involved in difficulty in view of the supreme court's 
;>_ffirmance of Judge Taggart's opinion, which holrls that in the almost identical 
clause of what is now section 5349 General Code tbe phrase "not used with a 
view to profit" does not modify the word "buildings." 

I am free to state that if the two opinions of the snpreme court, that in the 
Kenyon College c.:LSe and that in the Pelton ca~e, are to he regarded as incom
sistent, I shoulrl prefer the later, not only because it is of later date but because 
of what seems to me to he the better reasoning- embodierl in .Judge Taggart's 
opmwn. But it is inc,Imbent upon me to reconcile the two decisions if they 
c-an be reconciled, regardless of my own view as to the grammaticJ.l construction 
of the section involved. .Judge Taggart, it will he observed, placed no stress 
upon the fact that the residence of the professors involved in the Kenyon college 
ca!'Oe were occupied rent free, and "that therefore they might be said, in a sense, 
not to be used with a view to profit. He preferred appl:lrently, to place his 
decis:on upon the ground that tl.te phrase "not leased or otherwise used with a 
view to profit" did not modify the word "b~Iilding_" The supreme court did not 
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state its reason for affirming the jndgment of the rir~uit court (81 0. S. 514). 
We are warrented in concluding, therefore, that the only thing affirmed by the 
supreme court was tht' judgm~nt itself and not the opinion. Now it is manifest 
that the supreme court could have regarded the fact that the residences of the 
professors were occupied by tbem free of rent, as a compliance with tht' phrase 
··not used with a Yiew to profit,'' so that that eourt could have affirmed Judge 
Taggart's decision, and at the same time approved the only tenable ground of 
the decision in the Pelton ease. 

Though the question is involved in very serions doubt, I have come to the 
conclusion that sound as Judge Taggart's reasoning respecting the grammatical 
construction respecting section 5349 General Code is, it has not received the 
sanction of the supreme court, and that if the buildings are connected with a 
public college and used with a view to profit they are not exempt from taxation. 

Does then the use of the buildings in question by Oberlin College as dormi
tories constitute a use with a view to profit? 

Upon a careful consideration of this question, with regard to which there is 
very little authority, I am of the opinion that such use as described by the 
auditor in his letter is not a use "with a view to profit" as contemplated by the 
section under consideration. The exact limitations of the meaning of this phrase 
in the statute is not clear. In the Pelton case the rooms rented by the Library 
Association were not necess-ary for the use of the association, and the use to 
which they are devoted by the lessees bad no relation whatever to the objects 
~-\nd purposes of the association. The contrary is true of the dormitories of 
Obe.!}in College. I have already stated reasons for holding that these dormitories 
constitute a part of the college itself. The room rent and hoard charged by the 
college authorities of students residing in these dormitories is not in the nature 
of "profits," although they may produce an income in excess of the expense in 
maintainin~ such dormitories. 

The case is more nearly like that presented in Davis v. Campmeeting Asso
ciation, 57 0. S., 257. Although this decision has since been criticised by the 
court whil'h rendered it as going to the limit of literal construction of an exemp
tion law presumably subject to the Htrict ~:onstrnction, it contains certain prin
dples which are undoubtedly good law ann which are appropriately applied to 
this question. The decision is per ~uriam, and is in part as follows: 

"The court found "' * * * 'that none of said real estate is 
leased by plaintiff, nor is any of said real estate in any manner used with 
a view of profit, nor has any of said real estate been either leased or used 
for profit.' And though charges are made for the use of certain priv
ileges, these are not inconsistent with the finding, that none of its 
property is leased or used with a view to profit. None of its lands, as 
shown by the finrliug, are used for any other purpose than to provide 
for convenience and comfort of those who may attend the meetings; 
and those are not sufficient to meet the expenses of the association, 
and have to he met in part by donations from thoRe interested in the 
maintenance of the meeting. So that the charges are not then made 
with a view to profit. 

"The auditor relies princ·ipally on two ('ases heretofore decided by 
this court. In the case of Cincinnati College v. The State, 19 Ohio, 110, 
after a fire the buildings of the college were restored, and were con
structed with special reference to a renting of a part of them for secular 
purposes, such as stores for the carrying on of ordinary business, and 
were so rented for profit only, not to uses that would be ancillary to the 
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necessary uses and purposes of the college, such as dormitories and the 
like. Such parts of the buildings so constructed and rented, were held 
subject to taxation; and the same distinction exists in the case of Library 
Association v. Pelton, 36 Ohio St., 253." 

The principle is here laid «own then that property is not leased or otherwise 
"used with a view to profit" within the meaning of that phrase as it is frequently 
employed in the tax exemption law if a charge is made for its use incidental to 
the principal objects of the institution owning it. 

This view of the case makes it unnecessary for me to consider the broad 
language of section 5353 of the General Code above quoted. By a comparison 
of this section with the corresponding portion of section 2732 R. S., a funda· 
mental verbal change will be found to have been made herein. The former 
section was as follows, being the same provision construed in Library Association 
v. Pelton, supra: 

"All buildings belonging to institutions of purely public charity 
* * * together with the land actually occupied by such institutions 
* * * not leased or otherwise used with a view to profit (shaH be 
exempt from taxation)." 

Section 5353 on the other hand provides that, 

"property belonging to institutions of purely public charity only 
shall be exempt from taxation." 

Whatever may be the meaning of the codified provision it is, it seems to me, 
clear that the buildings, described by the auditor of Lorain county, being used 
as dormitories under the management and supervision of the college itself, are 
"connected with" the college, and are not "used with a view to profit." Inas· 
much then as Oberlin College itself is, under the decisions cited in the opinion 
of my predecessor, both a "public college" and "an institution of purely public 
charity," the buildings themselves are exempt from taxatioP. 

Difficult as the question heretofore discussed is, a still more difficult question 
is presented by the auditor's second inquiry, which relates to the taxability of 
the endowment fund of Oberlin College as personal property. 

College endowment funds have been held to he exempt from taxation in the 
case of Little v. Seminary, 0. S., 417. This decision, however, was, of course, 
under original section 2732 R. S. and particularly under the sixth subdivision 
thereof which is as follows: 

"All buildings belonging to institutions of purely public charity, 
and all buildings belonging to and used exclusively for armory purposes 
by lawfully organized military organizations which are and shall con
tinue to be fully anhed and equipped at their own expense and by law 
made subject to all calls <Jf the governor for troops in case of war, riot, 
insurection or invasion together with the land actually occupie~ by such 
institutions, and that owned and used as sites for such armory buildings 
of s<aid military organizations not leased or otherwise used with a view 
to profit, and all moneys and credits appropriated solely to sustain and 
belonging exclusively to said institutions and military organization" 
(shall he exempt from taxation). 

The court held, per Shauck, J., first, that a public college is an institution 
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of purely public charity, and. second, that an endowment fund of such a college 
could be nothing else than "money~ and credits appropriatecl solely to sustain, 
and belonging exclusively to" the college. 

By necessary inference, as will lJe arjpart>nt from a reading of the entire 
O]>inion, it WOUld have to follow that the r·onrt found no Other fanguage in the 
tax exemption law sufficient to 'lUStain the exemption of an endowment fund. 
The court might have relierl upon that portion of section 2732 R. S., which has 
become section 5349 G~neral Co11e, ann whi~h provides that, "public colleges 
and academies * "' * shall be exempt from taxation." This, however, was 
not done and there are excellent reasons for not relying upon this portion of the 
exemption law for this purpose. These reasons are found in the context of sec· 
tion 534!! itself. If the mere mention of "public colleges and academies" sufficed 
to exempt all thing,; owned by them from taxation then there would be no 
necessity for specifically mentioning "lmildings connected therewith and all lands 
connected with public institutions of learning;• so that whatever may be the 
meaning of the express exemption of "public colleges and academies" it cannot 
be that all property and all things owned by such a public LOllege or academy 
is exempt from taxation. 

I think it is perfectly clear then without the sixth subdivision of section 
2732 R. S. the supreme court would not have been able to hold that endowment 
funds of colleges are exempt from taxation. Section 5353 General Code above 
quoted exempts "property belonging to institutions of public charity only." 

Section 5354 provides as follows: 

"Buildings belonging to and used exclusively for armory purposes 
by lawfully organized military organizations '' * * and the land 
owned and used as sites for armory buildings of such military organ
ization * * * and moneys and credits appropriated golely to sust3.in 
and belonging exclusively to such org<:mintion, shall be exempt from tax
ation." 

It is apparent, therefore, that the phrase "monPys and credits appropriated 
solely to sustain and belonging exclusively to" no longer modifies and refers to 
institutions "of public charity only." 

This verbal change was made, of course, in process of codification and is 
presumed not to have been made with intent to change the law. It is well 
settled, however, nnlE>ss the meaning of thP statute i'l plainly changed in process 
of codification and the purport of the codified statute is clear and unambiguous 
this presumption is not overcome and the law will he given effect according to 
the intent of the legislature as expressed in the original act as well as in the 
codification. Does then the portion changed in section 5353 and section 5354 
amount to a change in substance, anrl are the C'Odifierl sections and particularly 
section 5353 of meaning so definite ani certain as to preclt'de recourse to the 
vre-existing law for the purpose of ermstruction? It seems to me that the answer 
to these questions depends upon whether or not the worrl "property" used in 
section 5353 is capable of a meaning which will inC'l'.:de the phrase "moneys and 
credits." If it is capable of such a meaning, and the question is as to whether 
that meaning should be given to it, then under favor of the rule above stated, 
and upon recourse to the pt·e-exic;ting law, n.s con'ltrued in Little v. Seminary, 
supra, the conclusion would follow that the Pndowment fund of public colleges 
are still exempt from taxation. 

On careful consideration I have reached the conclusion that the word "I>rop
erty" must be given a meaning broat1 enough to include the phrase "moneys and 
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credits." Section 5353 is a part of the taxation Jaws of the state. · Section 2 of 
article 12 of the constitution provides: 

"Laws shall be passed taxing by a uniform rule all moneys, credits, 
investments, * * *: and also all real and personal property according 
to its true value in money." 

Plainly in this section the phrase "personal property" does noG include all 
the things which precede it. It is to be presumed then, I think, that when the 
word "property" is used in section 5353, it is usert in the broca,d sense and must 
be held to include all the classes of property enumeratPd in the original section, 
as it is not limited by the words "real" or "personal." The presumption is that 
codification does not .ehange the law. 

Because, then, the language upon whieb the decision in Little v. Seminary 
is based has not been expressly eliminated from onr statutes and in its place 
is found language which can be given a meaning equiYalent to that relied upon 
by the court in that case, and because furthermore there is no specific mention 
in any of the exemption laws of the endowment r"nndl of a public college or of 
its moneys, crertits or investments, I am of the opinion th'at under the General 
Code the endowment fund of Oberlin College is includert by the word "property" 
and is therefore not taxable. 

Very truly yours, 
TillfOTIIY s. HOGAN, 

Attorney General. 
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A 345. 

BANKS AND BANKING-DIRECTORS REQUIRED TO OWN FIVE OR :\lORE 
SHARES OF STOCK-FALSE STATE:\I:ENT OF OWNERSHIP OF SUCH 
STOCK BY DIRECTOR IS PERJURY, WHEN--CORONER'S INQUEST
SECRECY-REQUIRE:\iENT OF OATH OF SECHECY FR0:\1 WITNESS 
BEFORE GRAND .JlTRY. 

It is the intention of the statutes that on or before April 1, 1910, every bank
_ing company should hove conformed its business and organization to the 
provisions of the Thomas banking act except tile provisions with regard to· 
amount of capital stock. Therefore, every di-rector of oon.ldng corporations 
including savings' ana. trust companies. organized prior to 1908, must now be the 
c1cner of at least, five shares of unpl~?daecl and un-incumbered stock. The super
intendent of banks in examinations may inquire of a director, under oath, with 
regarfl to such fact and if a director answers falsely in such proceeding, he is 
guilty of perj-ury. 

A false statement with regarrl to s1teh taets by a director in the report' 
required by law to be filed with banks, would not be perjury, inasmuch as· the 
law does not prescribe such staternents in such report. 

As the law does not require coroner's inquests to be open to the public, the 
coroner in the interest of justice may make the proceedings secret. 

Section 2856 General Code requiring testimon11 of witnc11-~~s at a coroner's 
inq-uest, to be' reduced to writing and sullscribed by them in the absence of an 
official stenographer and returned by the coroner to the clerk of common pleas 
court is mandatory ancl the cleric ot courts can compel _such testimony to lle 
turned over to him when it has been given to the prosecuting attorney. 

A witness before a grand jury cannot be compelled to take an oath, not to 
make disclosure of his testimony except in a court of justice but if such oath 
has been clemandecl, that fact would not afford ground for a: plea in abatement. 

CoLu~mus, Orrm, September 6, 1911. 

Hox. L. T. CnmiLEY, Prosecuting Attorney, "Mt. Vernon, Ohio. 
DEAR Snc-I beg to aclmowledge receipt of two letters from you, one under 

date of .July 31st and the other under date of August 1st, submitting to me for 
my opinion thereon various questions stated therein; and also of your letter of 
August 9th, stating your views in regard to the question which you have asked. 
The q ucstions are as follows: 

"1. Under section 5597 General Code, as amended .June 7, 1911, what 
is the compensation of the members of the quadrennial county board 
of equalization? 

"2. Iviust each diredor of a savings bank or savings and trust 
company, incorporated prior to 1908, now own at least five shares of the 
stock of such bank? 

"3. :May a coroner in holding an inquest, where the facts warrant 
secrecy, exclude the general public therefrom? 

"4. Must the testimony taken at a coroner's inquest be turned over 
to the clerk of courts under section 285G of the General Code; and in 
the event that the coroner turns over such testimony to the prosecuting 
attorney instead of i.be clerk of courts, what proceeding could be brought 
to compel compliaqce with seetion 2856, if the same is mandatory? 

"5. May the oath of a witness before the grand jury contain a 
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clause reading 'and you shali keep secret all the proceedings that 
take place unless called upon to make disclosures in a court of justice?' 
·what effect if any would such a clause in the oath have upon the 
validity of an indictment found by a grand jury? 

"6. If a bank director owning five shares of stock falsely swears in a 
statement filed with the banking department that said five shares are 
unpledged and unincumbered, has he committed the crime of perjury?" 

I shall have to ask you to excuse me from answering your first question at 
the present time. I have the same under advisement upon requests emanating 
from varions sources. The question is a difficult one and I h!ave not yet made 
up my mind thereon. . 

Your second question involves consideration of the following sections of 
the General Code, all of which w'ere enacted as parts· of the banking law of 
1908 (99 0. L. 269): 

"Section 9702. (Section 1 of the original act). Any number of 
persons, not less than five, a majority of whom are citizens of this state, 
may associate and become incorporated to establish a * * * bank 
* * * upon the terms and conditions, and subject to the limitations 
hereinafter and by law prescribed. 

"Section 9703. (Provides for the form of the articles of incorpo
ration of banking companies.) 

"Section 9704. (Provides the minimum capital stock of differenf 
kinds of banking companies.) 

''Section 9705 to 9722, inclusive, provide in general for the formation 
of banking companies and the commencement of business by them. . 

"Section 9123 .. Hereafter, a11 corporations incorporated as commer
cial banks, saving banks, savings societies, societies for savings, savings 
and loan associations, safe deposit companies, trust companies, and sav
ings and trust companies, or a corporation havin~ departments for two 
or more, or all of such classes of business, shall be incorporated and 
organized with a capital stock, and under the provisions of this chapter. 
The secretary of state shall not file or record articles of incorporation 
unless in accordance therewith. 

"Sections 9724 to 97:18, inclusive, provide for the internal management 
of corporations "doing business under the !)rovisions of this chapter" 
(section 9725), otherwise described as "<'orporaiions formed under this 
chapter" (section 9727). 

Section 9727 in particular is the first of some nine sections dealing directly 
with the boards of directors of banking companies. The first sentence as I have 
already pointed out, refers to "corporations formed under this chapter. 

Section 9731, to which you call my particular attention, provides that: 

"Every director must be the owner and holder of at least five shares 
of stock in his own name and right, unpledged and unincumbered in 
any way, and at least three-fourths of the directors must be residents 
of this state." 

From all the foregoing I think it is apparent that so far as any section here
tofore alluded to is concerned, and so far as the preceding provisions of the act 
of 1908, as included in the chapter commencing with section 9702, General Code, 
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are concerned, the provisions of section 9731 apply only to banks organized under 
the act of 1908 anrl of course, since that date. That is to say, up to this point 
the act does not purport to be an amendment of existing corporate charters, but 
merely an enabling act, under which corporations may in the future be formed. 

In line with this conclusion are the provisions of section 9739, which are 
as follows: 

"Banks, savings banks, savings soeietirs, societies for savings, sav
ings and loan associations, safe deposit companies, trust companies, 
savings and trust companies, and combinations of any two or more of 
such corporations, heretofore incorporatPd under any Jaw of this state, 
may continue business ancl the exen:ise of powers they now have without 
prejudice to ai!y rights aequirecl under the acts under tchich they were 
incorporated: and there shall be saveil to such associations and corpo
rations all the rights, privileges and powers heretofore conferred upon 
them." 

Section 9741 provides for an election on the part of banks organized prior to 
the passage of the act. Its language is as follows: 

"Banks, savings banks, savings societies, societies for savings, 
savings and Joan associations, safe deposit companies, trust companies, 
savings and trust companies, and combinations of any two or more of 
such corporations, heretofore incorporated in this state which have vaid 
in the amount of capital stock required by this chapter to enable them to 
commence business, if they so elect, may avail themselves of the priv
ileges and powers herein conferred, by signifying such election and 
declaration under their seal, attested by the signature of the president 
and secretary, to the secretary of state and the superintendent of banks, 
which such secretary shall record, and his certificate be evidence thereof. 
When such election and declaration is so recorded, it shall confer all the 
privileges and powers conferred by I his chapter, and from that time 
such associations or corporation shall be governed by its provision." 

Section 9742, formerly a part of the same section of the act of 1908, further 
provides as to such election, that, 

"Such election and declaration shall be made only when authorized 
by a vote of at least tw~thirds of the capital stock at a meeting of 
stockholders, thirty days' notice of which meeting, and of the business 
to come before it, has been given by a -.:najority of the directors in a 
newspaper. published and of general circulation in the county where 
such association or corporation has its principal place of business. But 
after April 1, 191~. every such corporation or association in all respects 
must conform its business and transactions to the provisions of this 
chapter." 

Section 9793 of the General Code provides as follows: 

"Every banking company, savings bank, savings and loan association, 
savings and trust company, safE' deposit and trust company, society 
for savings, savin~s society, and every other corroration or association, 
except building and loan associations, empowered to receive, and receiv· 
ing money on deposit, now existing and chartered or incorporated, or 
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which hereafter become incorporated shall be subject to the provisions 
of this chapter, except that no such corporation or association having 
a less capital stock than the minimum amount provided in section 
ninety-seven hundred and four, shall be required to increase its capital 
stock in order to conform to the provisions of such section_" 

Section 9794 of the General Code provides as follows: 

"No such association or corporation, may avail itself of any of the 
privileges or powers confeiTed by this chapter until it has complied with 
the provisions of sections ninety-seven hundred and forty-one and 
ninety-seven hundred and forty-two. No corporation, or association, 
shall be required to comply with the provisions of this chapter before 
April first, 1910, but every such corrwration and association, shall be 
subject to the inspection, examination and supervision of the super
intendent of banks, as provided b)• law." 

I think it is apparent that some of the provisions of the above quoted 
sections are seemingly mutually inconsistent. The act as a whole is clearly an 
enabling act; yet, there is language in it .. especially in section 9742 and section 
9793, above quoted, which seems to indicate that the intention of the general 
assembly was that banking business in the state should, after April 1, 1910, be 
conducted on a uniform basis and that all banking corporations should in all 
respects be amenable to its provisions. If this language is to be given the strict
est possible construction, then the act becomes in effect not only an enabling 
act but also an amendment and alteration of existing corporation charters. This, 
of course, the general assembly has the right to do. The precise question is as 
to whether in the face of the provisions of section 9739, above quoted, the general 
assembly has exercised its right. 

A somewhat similar question was involved in the case of The American 
Trust & Savings Bank Company of Zanesville, Ohio, vs. B. B. Seymour, super
intende-nt of banks, in the common pleas court of Franklin county, No. 56258, 
decided June 26,1909. This was a friendly suit, in the bringing of which the 
department of banks and the then attorney general corporated, for the purpose 
of dedding the question as to whether or not a hank existing at the time of the 
adoption of the act of 1908 would be ol)!iged to increase its capital stock so as 
to conform to the provisions of section 2 of the act, now section 9704 al:)ove 
referred to, on or before April 1, 1910. The following language is quoted from 
the unreported decision of Bigger, J., therein: 

"In construing an act, of course the whole act is t0 be construed 
together, so that every possible effect shall be given to all of its pro
visions, and that one part shall not defE'at the operation of another. 
It seems, from a reading of the act, that sections 2,. 18, 35, 36 and 91 are 
the only sections of the act which refer to the matter, and construing 
them together, I am of opinion it does not require banking institutions 
which were incorporated prior to the passage of the Thomas act to 
increase their capital stock to comply with the provisions of section 2: of 
that act. 

"Section 35 provides that 'all b!a.nks, savings banks, savings societies, 
societies for savings, savings and loan associations, safe deposit com
panies, trust companies, savings and trust companies, and combinations 
of any two or more of such eorporations heretofore incorporated under 
any law of this state may continue their business and the exercise of 
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the powers they now have without prejudice of any rights acquired 
unuer the acts under which they were incorporated and there shall be 
saved to all such associations and corporations all the rights, privileges 
and powers heretofore conferred upon them.' 

"Section 91 is even more specific. It provides that 'such companies 
now existing and chartered or incorporated or which may hereafter 
become incorporated shall be subject to the provisions of this act, 
provided that no such corporation or assoPiation having a Jess capital 
stock than the minimum amount provided in section 2 hereof shall be 
required to increase its capital stock in order to conform to the pro
visions of that section, but no such association or corporation may 
avail itself of any of the privileges or powers Ponferrerl by this act 
until it has complied with the provisions of section 36 of this act.' 
No language could be plainer than this. 

"Section 36, which is relied upon as authorizing the defendant ·to 
enforce this requirement, does not seem to me, when rightly interpreted, 
to be in conflict at all with the provisions of sections 35 and 91. Section 
36 provides that ~xisting banl;s may, 'if thP.y so ~Iect,' avail themselves 
of the privileges and powers conferred by the act. This is optional 
with existing banks. This section fnrthf'r provides that 'after April 
~st, 1910, every such corporation or association shall in all respects 
conform their business and transactions to the provisions of the act.' 
It is this language which gives rise to the claim that it is mandatory 
upon all such institutions after the 1st of April, 1910, to increase 
their capital stock so as to conform to the provisions of section 2 of the 
act. Construing this language with the provisions of sections 35 and 91, 
and in the light of the rule which requires that effect be given to all 
of the provisions of the act and that it shall not be so construed as to 
make one part defeat another, I am of opinion this provision of 
section 36 is not susceptible of the construction put upon it by the 
superintendent of banks. Section 36 provicles that when existing 
banking institutions elect to avail themselves, of the provisions of this 
act, they shall signify their election to the secretary of state and that, 
when such election is recorded by the secretary of state in his office, 
such asseciation shall therE>after have all the privileges and powers 
conferred by the act, and from that time shall be governed by its pro
visions. The provision relatE's to 'every such corporation,' that is, to 
such existing corporations as Plect to avail themselves of the privileges 
of the act, and it requires them after April 1st, 1910, to conform their 
business and transactions to the provisions of this act. It is not very 
clear just why this proviso should have been inserted as the section 
provides that from the time when the eleetion is recorded, the bank 
~hall be governed by the provisions of this act. But in the light of the 
plain provisions of sections 35 and 91, I am of opinion the language 
containcc~ in the provision must be restricted to such existing institu
tions as shall elect to avail themselves of its provisions. To give to it 
the effect claimed by the defendant is to defeat the plain and specific 
provisions of sections 35 and 91, which is not permissible. 

"For these reasons I conclude that the act does not authorize the 
defendant to make or enforce this requirement against the plaintiff, 
and it is, therefore, unnecessary to consider the question of the con
stitutionality of the act." 

The holding of the court in this case, then, is in brief, that banking cor-

28-Vol. U-A. G. 
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porations organized prior to the passage of the act of 1908 were not obliged to 
conform the amount of their capital stock to the requirements of said act prior 
to April 1, 1910. This decision has been allowed to stand; that is to say, no 
appeal or proceedings in error were prosecuted from it to any higher court; 
and I am informed that the superintendent of banks and banking has been 
guided by it since its rendition . 

.Judge Bigger's opinion does away with the contention that section 9742 
of the General Code requires every banking corporation to conform its busi
ness and transactions t<> the provisions of the act of 1908 after April 1, 1910. 
The judge construes the phrase "every such corporation or association," as used 
therein, to mean "every banking corporation or association which has elected 
to avail itself <>f the privileges and powers conferred by the act of 1908." 

This decision is, however, not dec:sive of the question which you ask. It 
related solely t<> the application of the capital stock provision of the act of 
1908 to corporations organized prior to its passage. It was in part founded 
upon section 91 of the act of 1908, now section 9793 of the General Code, above 
quoted. That section in plain terms requires every banking company "now 
existing and chartered or incorporated" t<> "be subject to the provisions of 
this chapter, except that no such corporation or association having a .Jess capital 
stock than the minimum amount provided in' section ninety-seven hundred and 
four shaH be required to increase its capital stock in order to conform to the 
provisions of such section." 

Here then, we have an express exemption of corporations organized p·rior 
to the passage of the act of 1908, from the requirement that it have the capital 
stock mentioned in section 9704, General Code. By fair inference from the lan
guage of section 9793 the conclusion would follow that in all respects, other 
than with respect to the capital stock of banking corporations organized prior 
to the passage of the act of 1908, such corporations would be required to con
form their business and transactions to the provisions of that act. 

The exact meaning of section 9793 is best indicated by reading it in con
nection with section 9794. Both of these sections were parts of original section 
.91 of the act of 1908. 'I'he meaning of these two sections is rendered even 
clearer by referring to said original section 91, which provides in part (99 0. 
L. 288-9): 

"Every banking company * "' "' now existing and chartered or 
incorporated, or which may hereafter become incorporated, shaH be 
subject to the provisions of this act, provided that no such corporation 
* " * having less cap•ital stock than the minimum amount provided 
in section 2 hereof shall be required to increase its capital stock in 
order to conform to the provisions of that section * " * and no cor
poration * "' * shall be reqtdred to comply tvith the provisions of 
sections 1 to 77 inclusive of this act, before April 1, 1910. * * *" 

Sections 1 to 77, inclusive, contain section 25, which is now section 9731 of 
the General Code. Apparently, then, the meaning of the original act was that 
on or before April 1, 1910, every banking company should have conformed its 
business and organization to the provisions of the Thomas banking law, ex
cepting those provisions relating to the amount of the capital stock. This con
clusion is in harmony with the decision of the common pleas court of Franklin 
county, in the case above cited and quoted from. It harmonizes all the sec
tions of the original act and gives a special force to section 91 thereof. The 
verbal changes made in said section 91, and particularly in that portion which 
has become section 97.94, 'in process of codification, do not change its meaning. 
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It is a familiar principle of statutory con~truction that such verbal changes so 
made are presumed not to change the meaning of the original law. 

I am, therefore, of the opinion in answer to your second question that every 
director of every banking corporation, including savings and trust companies 
organized prior to 1908, is now required to own at least five shares of stock in 
such corporation, in his own name and right, unpledged and unincumbered in 
any way, as requirecl by section 9731, General Code. 

Your sixth question should be considered in connection with your second 
question. I am frank to state that I do not quite understancl its purport. The 
question seems to imply that a false statement was made in a report filed with 
the banking department. Section 738 of the General Code prescribes the form 
of reports to be made by b::mking companies to the superintendent of banks. 
This section does not require a sworn report as to the number of shares owned 
by each director. Section 740 authorizes the superintendent of banks to call 
for special reports whenever in his judgment they are necessary to inform him 
fully of the condition of any company, and further provicles that such report 
shall be verified "as provided in this chapter for other reports to the super
intendent.''' The ':erification required is that of the "president, vice-president, 
cashier, seoretary or treasurer" of the company (section 738, G. C.). Appar
ently, therefore, the superintendent of hanks is without authority to require a 
director to swro.r that his shares of stock are unpledged and unincumbered. 

However, in connection with the examination Qof banks-as distinguished 
from the reports required to be made by b3.nking companies-the superintenclent 
of. banks·may "summon in writing under his seal any * * * officer, agent, 
clerk, customer, depositor, shareholder or any person resident of the state, to 
appear before him and testify in relation thereto." (Section 726 G. C.) The 
examination itse.lf may be into the "cash, bills, (;O.Jlaterals or securities, books 
of· account and affairs of each bank * * * incorporated under any law of 
this state;" and the superintendent is required to ascertain "if any such cor
poration * * * is conducting! its business in the manner prescribed by law 
and at the place designated in its articles of incorporation." (Section 724, G. 
C.) Therefore, the superintendent of banks is authorized to inquire into the 
matter to which your sixth question refers, and in aid o'f such inquiry is em
powered to place any person under oath and inquire of him as to such matter. 

The perjury statute, section 12842, provides in part as follows: 

"Whoever, either orally or in writing, on oath lawfully admin
istered, wilfully and corruptly states a falsehood as to a mat.erial mat
ter in a proceeding before a court, tribunal or officer created by law, or 
in a matter in relation to which an oath is authorized by law, is guilty 
of perjury. * * *" 

The matter of the ownership of shares of stock by a director, being ma
terial, when so regarded by the superintendent of banks in conducting a~ ex
amination into the affairs of the bank, I am of the opinion that a false state
ment under oath made by a director testifying as to the quality of his owner
ship of such shares, in the course of such an examination, would constitute the 
crime of perjury. Inasmuch, however, as there is no requirement of law that 
reports .be filed with the department of banks, specifying the number of shares 
of stock owned by each director of a hank, in his own name and right, un
pledged and unincumbered, I am of the opinion that if the false statement be 
in such a report the making of it would not constitute the criine of perjury. 

Answering your third question I beg to state that section 2856 of the Gen
eral Code, which relates to the coroner's inquest, does not require that it be 
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public. I am of the opinion, that in the interest of justice, the coroner may law
fully exclude the general public from such an inquest. 

Answering your fourth question I beg to state that said section 2856 of the 
General Code provides in part that: 

"The testimony of such witnesses shall be reduced to writing, by 
them respectively subscribed, except when stenographically reported by 
the official stenographer of the coroner, and, with the finding and 
recognizances hereinafter mentioned, if any, returned by the coroner to 
the clerk of the court of common pleas of the county." 

I am clearly of the opinion that this language is mandatory in spite of the 
inconvenience to which it may put the prosecuting attorney, and the opportunity 
which it might afford to an unscrupulous defendant in a criminal case growing 
out of the act which gave rise to the coroner's inquest, to suppress material 
evidence. 

I doubt very .much the right of a person, accused by the coroner in his re
port, of being responsible for the death which gave rise to, his inquest, to com
pel the coroner to file his report with the testimony of the witnesses in the of
fice of the clerk of courts. It would seem clear, however, that the clerk_ of 
courts himself could compel such action if he saw fit, by proceedings in man
damus. 

Answering your fifth question I beg to state that section 13564 of the Gen
eral Code provides that: 

"Before a witness shall be examined by the grand jury, an oath 
shaH be administered. to him by the clerk of the court, truly to testify 
of such matters and things as may lawfully be inquired of before such 
jury." 

This section does not exactly prescribe the form of such oath. It is asso
ciated, however, with other sections prescribing oaths that shall be taken by 
the other persons concerned in the grand jury inquest. Section 13556 of the 
General Code requires the foreman and the grand jurors with him to take oath, 
among other things fo keep secret the matters and things that shall be given 
them in charge. So also, the official stenographer, if called upon by the prose
cuting attorney to take shorthand notes of the testimony, must, by section 13561, 
he sworn to secrecy. 

In view of these provisions I am of the opinion that the maxim "the ex
pression of one thing is the exclusion of others," must be applied to the con
struction of section 13564, and that there is no authority in law for compelling 
a witness before a grand jury to tal\e an oath of secrecy. 

Your further question as to the effect of the inclusion of such an oath in 
that required to be taken by the witnesses before the grand jury upon the 
validity of the indictment is very doubtful. It is the spirit of our criminal 
code that defects or imperfections in proceedings shall not vitiate them unless 
they tend to prejudice the substantial rights of the defendant upon the merits. 
See in particular, section 12581, which provides in effect that indictments shall 
not be held invalid for formal defects or imperfections. I know of no authority 
upon the point. On the one hand, as you suggest, the fact that the proceedings 
of the grand jury are supposed to be secret would seem to justify the throwing 
of the cloak of secrecy about all their proceedings in the manner you suggest. 
On the other hand, however, witnesses before a grand jury are presumably 
persons- having accurate knowledge of the alleged crime; if the defendant be 
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precluded from conferring with witnesses in the preparation of his defense, it 
would seem that a substantial right of his would be thereby violated. The mere 
taldng of this oath, however, does not preclude the defendant from conferring 
with witnesses. Even if the oath be regarded as binding on the witness it does 
not bind him not to divulge his knowledge of the alleged offense but merely 
not to divulge what took place in the grand jury room. It is my opinion, there
fore, that a plea in abatement filed to an indictment returned by a grand jury 
which had imposed an oath of secrecy upon all witnesses testifying before it 
would not lie. 

346 . 

Very truly yours, 
TI:IlOTHY s. HOGAN, 

Attorney General. 

. JUSTIC:ID OF THE PEACE-TERM OF OFFICE-ELECTION OF SUCCESSOR 
-BIENNIAL ELECTION AMENDMENT 'I'O CONSTITUTION . 

. Justices of the peace electe(l in November, 1904, began their t·erm ot office 
in January, 1905, ancl held office until January, 1910, or as soon thereafter as a 
successor electea in November, 1909, hacl quali{iecl. Saicl successor by virtue of 
the biennial election mnenclment, Article 17, section 2 of the constitution, holds 
touT years from January 1, 1910, t-o January 1, 1914. The successor to the latter 
will be electecl in November, 1913. 

CoLUJ\Inus, Onro, September 7, 1911. 

HoN. ERNEST Tno~rPsox, Prosecuting Attorney, Bellefontaine, Ohio. 
DEAn Sm:-I beg to acknowledge receipt of your letter of August 28th, en

closing for my opinion thereon a question submitted to you by Thomas L. 
Moore, attorney at law, as follows: 

"In April, 1904, A was elected justice of the peace in a certain 
township and assumed the duties of his office soon thereafter. In 
November, 1907, an election was held for a successor to said A, and B 
was the successful candidate. B assumed the duties of his office, but in 
quo warranto proceedings instituted by A, was ousted therefrom by the 
circuit court upon the authority of State ex rei. vs. Brown, 20 C. D., 
422, and State ex rei. vs. Morrow, 30 C. C .. 422, affirmed without report, 
78 0. S., 452. A then served until January 1, 1910, when he was again 
succeeded by B, who had been elected at the November election, 1909. 
B was commissioned for the term of office beginning January 1, 1910, 
and extending four years. At the primary election in 1911 nominations 
were made for successor to B, apparently upon the theory· that B's 
term expires on January 1, 19i2. 

"When does B's term expire, and when must his successor be 
elected?" 

There seems to' be an error in the statement of facts which ought to be 
corrected and in order that the question may be clearly stated. A could not 
have been elected at an April election in 1904 for the act abolishing spring elec
tions, so-called, was passed March 17, 1904, and went into effect immediately 
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upon its passage. (97 0. L., 07, Sec. 1442.) I take it, therefore, that A was, 
in point of fact, elected at the November election in 1904 for a term commenc
ing in April, 1905. If this is the fact the case decided by your circuit court 
would be exactly similar to the two cases cited in your question, otherwise the 
two decisions would not have been in point. The effect of the two decisions 
cited is that justi<~es o~ the peace whose terms of office began in 1905 expired 
on January 1, 1910, or as soon thereafter as their successors elected in Novem
ber, 1909, should have qualified. Therefore, it follows that A's term of office, 
under his election in 1904, extended until January 1, 1910. B then under his 
election in 1909 was entitled by virtue of Article 17, section 2 of the constitu
tion, being the so-called biennial election amendment thereto, to hold his office 
for the period of four years commencing on Janu:uy 1, 1910, and ending Janu
ary 1, 1914. B's successor must, under sections 4831 and 1713, General Code, 
be elected at the November election in 1913. 

It follows from the foregoing that the primary nominations to which your 
question refers are void. My opinion is, of course, based upon the statement 
of facts as I have amended it. If the same is not correct the conclusion which 
I have expressed would not necessarily follow. 

B 346. 

Yours very truly, 
Til\IOTHY s. HOGAN, 

Attorney General. 

BJ()ARD OF EDUCATION --IM;PROVEMEN'I~ AND REPAIR OF S:CHOO)L 
BUILDING UPON ORDER OF CHIEF INSPECTOR OF WORKSHOPS 
AND FACTORIES-ADVERTISEMENT FOR BIDS DISPENSED WITH 
IN "URGENT NECESSITY." 

Cases of urgent necessity are excepted from the provisions of section 7623, 
General Code. providing tor certain procedure when the cost of repairing or im
proving a school house in other than city districts exceeds five hundred dollm·s. 

Inasmuch, therefore, as the board of education is required to provide for 
at lea.~t thirty-two school tlieeks in a yem·, and as the mayor may prohibit use 
of school buildings until compliance has been made with the orders of the chief 
inspector of wq1·kshops and tacto•·ies, the board of education- of a village, upon 
such order from the chief. inspector of workshops and factories, made after the 
school year has begun, may dispense with the procedure of section 7623 and 
execute necessary repairs without advertising for ,bids. 

CoLu:~mus, OHio, September 7, 1911. 

Hoi'!. HEXRY HART. Prosecuting Attorney. Sandusky, Ohio. 
DEAR. SIR:-Under date of September 6th, you reque·sted an opinion upon 

the following: 

"Please advise me as to whether or not under the provisions of sec
tion 7623 of the General Code, the board of education of a village or 
village district can, without advertising for bids, where the amount 
exceeds five hundred dollars, make improvements in a school house or 
school houses (such improvements having been ordered by the state in
spector of workshops and factories, and such improvements and altera-
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tions to be made immediately) where the alterations and improvements 
are urgent and are made for the safety and protection of the school 
property-this being an exception to the general statute requiring the 
advertising for bids. 

"The board of education informs me that the state inspector of 
workshops and factories has directed the board to proceed immediately 
with such improvements and alterations, and the said improvements, 
as I understand the matter, include fire escapes and cutting in of 
doors and exits throughout the buildings." 

Section 7689 of the General Code provides: 

"The school year shall begin on the first day of September of each 
year, and close on the thirty'first day of August of the succeeding year. 
A school week shall consist of five days, and a school month of four 
school weeks." 

Section 7644 of the General Code provides: 

"Each board of education shall establish a sufficient number of 
elementary schools to provide for the free education of the youth of 
school age within the district under its control, at such placE:s as will 
be most convenient for the attendance of the largest number thereof. 
Every elementary day school so established shall continue not less than 
thirty-two nor more than forty weeks in each school year. All the ele
mentary schools within the same school district shall be so continued." 

Section 4657, General Code, in part provides: 

"The chief inspector of workshops and factories, or his district in
spectors, shall make inspections of buildings named in the first section 
of this chapter (being section 4649, G. C., and in which sect'on 'school 
house' is specifically mentionE:d) as often as he deems necessary, 
* * *; and they shall have access to such buildings at any time it 
is deemed necessary to inspect them." 

Section 4654 of- the General Code provides: 

"When a structure referred to in the first section of this chapter 
has been inspected by the chief inspector of workshops and factories, 
and he has issued to the owner thereof or to his agent, a certificate 
that it is properly arranged for the safe and speedy egress of persons 
assembled therein, and also properly provided with means for the ex
tinguishment of fire at or in such structures, as required by law, such 
certificate shall dispense with all other such inspections and cer
tificates in regard to the safety of such structures." 

Section 4655 of the General Code provides: 

"If• such inspector finds that such structure is not properly ar
ranged for the safe and speedy egress of persons therein assembled, or 
not properly provided with means for the extinguishment of fire at or 
in such structure, as required by law, or that it is such as to endanger 
the lives of the persons there assembled, from fire or other cause, he 
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shall notify in writing the owner, officer or agent in charge thereof, 
and the mayor of the municipal corporation if such structure is located 
in a municipal corporation, if not, the prosecuting attorney of the 
county wherein it is located, that he refuses such certificate, specifying 
his reasons and the alterations, additions and appliances necessary to 
be made and furnished before a certificate will be issued." 

Section 4656 of the General Code provides: 

"No certificate required by law, in regard to the safety of such 
structure, shall be issued by the mayor or any officer or person under 
any provision of law until the requirements of such notice are complied 
with to the satisfaction of the chief inspector, and the mayor of the 
municipality, with the aid of the police, or the prosecuting attorney, 
with the aid of the sheriff, upon receiving such notice, shall vrohibit 
the use of such buildings for the assemblage of people until such 
changes, alterations and additions have been made and the inspector's 
certificate has been issued." 

Section 7623 of the General Code provides that "when a board of education 
determines to * .,, * repair * * * a schoo,l house or school houses, or 
make any improvement or repair provided fo•r in this chapter, the cost of 
which will exceed in city districts, fifteen hundred dollars, and in other dis· 
tricts five hundred dollars, except in cases of urgent necessity, or for the se
curity and protection of school property, it must proceed as follows," and then 
provides for the letting of bids for such work by clue advertisement for a period 
of four weeks. 

As I view the matter the question arises as to whether or not the order of 
the chief inspector of wo<rkshops and factories for the improvements and 
alterations, to-wit: For providing fire escapes and· cutting in of doors and 
exits througho•ut the buildings, is of urgent necessity. 

r assume for the purpose of answering this question that the order upon 
the board of education of the village school district was but recently made for 
such improvement, and that the order requires said ·board of education to im
mediately proceed to make such improvement. 

The board of educat:on by virtue of section 7644, General Code, supra, i'S 
required to provide for not Jess than thirty-two nor more than forty weeks of 
schooling. 

By virtue of section 4646 of the General Code, supra, it is made the duty 
of the p•ropE:r officer to prohibit the use of the school buildings for school pur
poses until the changEs, alterations and additions have been made in compliance 
with the order of the chief inspector of workshops and factories. 

The school year having begun and the order of the chief inspector of work
shops and factories not having been complied with, and, therefore, said board 
of education not being able to use its school building until it does comply with 
the law, I am of opinion that the improvements so ordered by the chief in
spector of workshops and factories are of urgent necessity, and that, there
fore, tjncler the provisions of section 7623, of the' General Code, supra, the said 
board of education can without advertising for bids make the improvements so 
ordered by the chief inspector of workshops and factories. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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348. 

TOWNSHIP DITCH SUPERVISOR-RIGHT OF ELECTOR IN VILLAGE 
WITHIN TOWNSHIP TO VOTE FOR. 

The electors of a 1;illage tcithin a tozcnship are entitled to vote tor a tozcn
ship rlitch supervisor after the manner of the election of other township of
ficers. 

CoLU)mes, Onw, September 8, 1911. 

Hox. Dox .J. Yorxo. Prosecuting Attorney, Koncalk, Ohio. 
DlcAH Sm:-I beg to acknowledge receipt of your letter of August 15th, re

questing my opinion as to whether the electors of a village within the bound
aries of the township are entitled to participate in the election of a township 
ditch supervisor in such township. 

Section 3386 of the General Code provides that: 

"In any township in which county or township ditches have been 
located and established, at the time and in the manner provided by 
law for the election of township oilicers, there may be elected a town
ship ditch sup8'l'visor, who shall serve for a term of four years. 
* * ,..,. 

Section 3387 of the General Code provides that: 

"The township ditch supervisor shall have the supervision of all 
county and township ditches in his township. * * *" 

Sertion 3388 provides in effect that the compensation of the supervisor 
shall be paid out of the township ditch fund. 

It is thus expressly required that the election of a ditch supervisor shall 
be in the manner provided by law for the election of township officers. For 
this reason and for the further reason that the duties of the ditch supervisor 
are to be discharged throughout the township, regardless of mun!cipal cor
porations therein, and his compensation is to be paid out of the fund produced 
by a tax levied upon the taxable property of the entire township, regardless of 
municipal corporations therein, I am of the opinion that the electors within 
a municipal corporation are entitled to participate in the election of a ditch 
supervisor for the township in which the municipality is located in the same 
manner in which they are entitled to participate in the election of other officers 
of the whole township. 

Yours very truly, 
TnlOTRY S. HOGAN, 

Attorney General. 



1322 PROSECUTING ATTORNEYS 

349. 

BOARD OF EIDUCAT10'N-RESOLUTION EMPLO,Y'ING 'rEACHERS-PRO· 
VISIONS FOR MAKE UP OF TIME LOST ON LEGAL HOLIDAYS AND 
DURING EPIDEMICS, VOID. 

When a board of education passed a 1·esolution legal in form, employing 
certain teachers, the effect thereof would be to employ said teachers, though cer
tain provisions of said resolution requiring said teachers to enter into a written 
contract •·to make up tor legal holidays an(l tor the time lost in the event of 
epidemic'' would be void because against the statutes and pualic policy of the 
state of Ohio. 

COLUMBUS, OHIO, September 8, 1911. 

HoN. JoHN F. MAHER, ProsecuUng Attorney, Greenville, Ohio. 
DEAn Sm:-1 beg to acknowledge receipt of your communication dated 

August 30, 1911, in which you give the following statement of facts: 

"A board of education passed a resolution fixing a schedule of 
prices for payment of teachers based upon the experience of said teach
ers, and in the same resolution employed s:t.id teachers, and at the same 
time provided that the teachers should enter into a written contract to 
make up for legal holidays and for the time lost in the event of epi
demic. 'l'he teachers refused to sign the contracts." 

and request my opinion upon the question "Is there a legal employment of the 
teachers?" In reply I desire to say that section 4752 of the General-Code pro
vides in part as follows: 

"Upon a motion to adopt a resolution authorizing the purchase or 
sale of real or personal property or to employ a superintendent or 
teacher, etc., the clerk of the board shall publicly call the roll of the 
members composing the board and enter on the record the names of 
those voting 'aye' and the names of those voting 'no.' If a majority of 
all the members of the board vote 'aye,' the president shall declare the 
motion carried." 

Section 7595 of the General Code provides as follows: 

""Ko person shall be employed to teach in any public school in Ohio 
tor lcs.~ than forty dQllars per month." 

Section 7644 of the General Code provides: 

"Each board of education -.shall establish a sufficient number of 
schools to provide for the free education of the youth of school age in 
the district under its control, and s::tid school shall continue not less 
than thirty-two nor more than forty weeks in each school year." 

Section 7691 of the General Code provides: 

"No person shall be flppointed as a teacher tor a longer term than 
tour school years nor tor less than one year:• 
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Section 7690 of the General Code provides in part as follows: 

'·Teachers must be paid for all time lost when thr schools in 1chich 
thf'y are employed are closed owing to an epidemic or other public 
calamity."' 

Section 7687 of the General Code provides: 

"Teachers in the public schools may dismiss their schools, without 
forfeiture of pay, on the first day of January, the twenty-second day of 
February, the thirtieth day of May, the fourth day of July, the first 
:Monday in September, the twenty-fifth day of December, and on any 
day set apart by proclamation of the president of the United States, or 
the governor of this state as a day of fast, thanksgiving or mourning." 

It is app:trent from your letter that the board of education, as far as the 
necessary number of votes and the recording of them is concerned, complied 
with tho law, and that being the case, the only remaining question is: "Have 
the board of education the legal authority to compel teachers duly elected to 
execute a written contract which in part is in contravention to statutes of our 
state?" 

From an examinat:on of the sections of the General Co"de above quoted we 
find that the legislature has enacted the same with a view to promulgate the 
best interests of the public through its public schools by fixing a minimum 
salary for teachers to be fixed by the boards of education; the minimum num
ber of days for each school year; the mandatory payment to teachers for days 
on which their respective schools were dismissed to observe legal holidays, and 
the provision of section 7690 that •·teachers must be paid for all time lost when 
th" -~"hools in which the are cmployerl are closerl owing to. an cpiclemic qr other 
publiG calamity." 

Any contract which is in contravention to the above quoted sections of the 
General Code would not, in my opinion, bind any teacher, as it would be con
trary to public policy, illegal and void. 

The supreme court, in passing upon contracts' against public policy, in the 
case of Salt Co. vs. Guthrie, 35 0. S., 672, says: 

"Courts will not stop to inquire as to the degree of injury inflicted 
upon the public. It is enough to know that the inevitable tendency of 
such contracts is injurious to the public." 

I am of the opinion that when the board of education pa-ssed the resolution 
referred to in your letter that they legally elected the teachers ·designated in 
the resolution, but the board cannot compel the teachers to sign a written con
tract to make up for legal holidays and for time lost in the event of epidemic 
for the reason above stated-that an agreement which is \n contravention to 
statutory provisions, whose waiver would violate public policy expressed there
in. or the rights of .the public which the statute was intended to protect, are 
involvl:'d. would to that extent be illegal and void. 

Very truly yours, 
TD!O'l'HY S. HOOAX, 

Attorney General. 
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A352. 

PROSECUTING ATTORNEY--i::.:tEQUIRE::\1ENT OF BOND BEFORE DRAW· 
ING EXPENSES. 

Section 3004, General Code, provides that before a prosecutor 1nay clraw 
the expenses therein allou;ed in an amount equal to one-half his salary, he shall 
give a bona in a sum not less than his salary. 

When a prosecutor has clrawn expenses, after the enactment of the boncL ?'e
quiremenfi without giving bonel, he is gt~ilty of a technical violation of saicl 
statute, but if the expenditure were legitimate anel made without lcnowleclge of 
the statute's requiremen-ts, a {incling will not be recom1nenclecl. Such prosecutor, 
however, shoula enter into the proper bond immediately. 

CoLu;-.Inus, Ouw, September 11, 1911. 

RoN. GEo. D. KLEIN, Prosecuting Attorney, Coshocton, Ohio. 
DEAn Snc-Your letter of August 21st received. You state: 

"I received this morning from the secretary of state a copy of the 
laws of Ohio of the last session. and on page 74 I notice House Bill No. 
127, with regard to the expenses of the prosecuting attorney, and if my 
understanding of said act is correct, I cannot get my expenses without 
filing an additional bond as provided for in said act. 

"I have already drawn my expenses since said act went into effect 
under section 3004 of the General Code." 

and request my opinion on the construction of said House Bill No. 127, now 
section 3004 of the General Code, Section 3004 of the General Code provides as 
follows: 

"There shall be allowed annually to the prosecuting attorney in ad
dition to his salary and to the allowance provided by section 2914, 
an amount equal to one-half the official salary, to provide for expenses 
which may be incurred by him in the performance of his official duties 
and in the furtherance of justice, not otherwise provided for. Upon the 
order of the prosecuting attorney the county auditor shall draw his 
warrant on the county treasurer payable to the prosecuting attorney or 
such other person as the order designates, for snell amount as the order 
requires, not exceeding the amount provided for herein, and to be 
paid out of the general fund of the county. 

"Provided that nothing sha]] be paid under this section until the 
prosecuting attorney shall have given bond to the state in a sum not 
less than his official salary to be fixed by the court of common pleas or 
probate court with sureties to be approved by either of said courts, con
ditioned that he will faithfully discharge all the duties enjoined upon 
him, by law, and pay over, according to law, all moneys by him, re
ceived in his official capacity. Such bond with the approval of such 
court of the amount thereof and sureties thereon and his oath of office 
inclosed therein shall be deposited with the county treasurer. 

"The prosecuting attorney shall annually before the first Monday 
of January, file with the county auditor an itemized statement. duly 
verified by him, as to the manner in which (such) fund has been ex
pended during the current year, and shall if any part of such fund re-
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mains in his hands unexpended, forthwith pay the same into the county 
treasury. Provided, that as to the year 1911, such fund shall be pro
portioned to the part of the year remaining after this act shall have 
become a law." 

Said section 3004 authorizes the prosecuting attorney to draw from the 
county treasury an amount equal to one-half of his official salary to provide for 
the expenses incurred by him in the performance of h!s official duties and in 
the furtherance of justice. But before the prosecuting attorney is paid 
this amount he must first give bond to the state in a sum not less than his 
official salary, the bond to be fixed by the court of common pleas or probate 
court, with sureties to be approved by either of said courts, conditioned that 
he will faithfully discharge all the duties enjoined upon him, by law, and pay 
over, according to law, all moneys received by him in his official capacity. Said 
bond, together with his oath of office inclosed must be deposited with the county 
treasurer. 

You state you havtll drawn your expenses since April, 1911, when said sec
tion 3004, as amended, went into effect, without giving the bond required by 
said section. You drew the same illegally, but having expended the amount in 
payment of legitimate expenEes of your office, I would advise that no finding be 
made against you for the technical violation of this statute. I would further 
advise that you proceed at once to enter into the bond required by section 3004 
of the General Code. 

c 352. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

NEWSPAPEJRS-PUBLlCATlON OF ANNUAL REPORT OF COUNTY COM-
MISSIONERS. ' 

The publication of the annual t·eport of the county commtsswners is ex
pressly provicled for in section 2508, General Code, 1ohich stipulates that saidJ 
report shall be published once in two newspapers of different political parties, 
and as the statutes no place else h·cat expressly on the subject· this statute must 
govern. 

CoLtDIIll'R, OnTo, September 11, 1911. 

Hox .. J. B. TI·:~Il'LI,Tox, Prosecutiny Attorney, ·wauseon, Ohio. 
D~AH Sm:-Your letter of September 5th received. You inquire: 

"Does the county commissioners' annual report fall within the pur
view of the General Code, No. 6252? That is to say, must it be printed 
in two papers of opposite politics in the county seat?" 

Section 2507 of the General Code provides as follows: 

"On or before the third ::\ionday in September of each year, the 
county commissioners shall make to the court of common pleas of the 

·county a detailed report of their financial transactions· during the year 
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next preceding such date. Such report shall be in writing, and item
ized as to amount, to whom paid, and for what purpose." 

Section 2508 of the General Code provides as follows: 

"Such report shall be published immediately in a compact form 
one time in two newspapers of different political parties, printed and of 
general circulation in such county. If two such papers are not so 
published, the publication shall be in one paper only. In addition to 
such publication, the report shall be published in the same manner in 
one newspaper, if there be such, printed in the county in the German 
language and having a bona fide general circulation of not less than 
six hundred among the inhabitants of such county speaking that lan
guage." 

The publication of the annual report of the county commissioners is gov
erned by section 2508 of the General Code, which requires that said report shall 
be published in a compact form one time in two newspapers of different political 
parties, printed and of general circulation in such county. 

Section 6252 of the General Code provides as follows: 

"A proclamation for an election, an order fixing the times of hold
ing court, notice of the rates of taxation, bridge and pike notices, notice 
to contractors and such other advertisements of general interest to the 
taxpayers as the auditor, treasurer, probate judge or commissioners 
may deem proper, shall be published in two newspapers of opposite 
politics at the county seat, if there be such newspapers published there
at. In counties having cities of eight thousand inhabitants or more, 
not the county seat of such counties, additional publi~tion of such 
notices shall be made in two newspapers of opposite politics in such 
city. This chapter shall not apply to the publication of notices of de
linquent tax and forfeited land sales." 

You will note that it provides specifically what must be published in two 
newspapers of opposite politics. in the county seat. It mentions proclamations 
for an election; order fixing times for holding court; notice of the rates of taxa
tion; bridge and pike notices, and notices to contractors; but does not specifical
ly mention the printing of the commissioners' report, which is specifically pro
vide(]. for in section 2508 of the General Code, above quoted. 

The supreme court in passing upon another question involving the legality 
of county printing, in the case of Printing Company vs. State, 68 0. S., 362, 
said: 

"Publication of the commissioners' financial report, together with 
that of the examiners, is provided for by section 917, Revised statutes 
(now section 2508). 'I'hey are to be published for one week in two 
weekly newspapers of opposite politics." 

It is, therefore, my opinion that the publication of the commissioners' an
nual report is governed by section 2508 of the General Code, and that the pub
lication of the same in two newspapers of opposite politics, printed and of gen
eral circulation in the county, is all that is required of the county commis-
sioners. Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney General. 
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G 352. 

FEES IN CASES FILED IN CD:\lMON PLEAS COURT-EFFECT 01<, CHANGE 
OF LAW. 

In cases filed in the common pleas court, tees should be charged in accord
ance 1vith the law at the time the service was rendered. Therefore, for services 
renflered after May 31st, tees should be charged under the act passea on that 
day and services renderea before that date should be compensated in accordance 
with the prior law. 

CoLullmt.:s, Onio, September 11, 1911. 

Hox. W. J. ScHWEXCK, Prosecuting Attorney, Bucyrus, Ohio. 
DI,AR Sn~:-on July 12th you submitted for my opinion the following: 

"In cases filed in the common pleas court, prior· to the 31st day of 
May, 1911, should the fees be taxed under the new bill (known as H. B. 
No. 163) or under the old fee bill, or should the fees made while the 
old fee bill was in force be taxed under it, until the passage and ap· 
proval of the new, and then the balance under the new one? In other 
words, when does the new fee bill become effective as to pending cases? 

"This question might be answered in three ways and sustained 
on good reasons: 

"First: The fee .law, in effect at the time of the filing of the case 
should govern throughout the case. 

"Second: It might be construed to mean that fees should be 
taxed according to the iaw in effect at the time they are made. 

"Third: It might be construed to mean that fees should be taxed 
according to the law in effect at the time of the rendition of the judg
ment. 

"I believe you will agree with me that either of the above can be 
supported by good reasons, hence this inquiry. This is an important 
matter, and should receive uniform operation throughout the state, and 
I believe an opinion from your office is very important, not only to 
every officer affected, but to the litigants as well, and will greatly aid 
in adjusting the operation thereof." 

House Bill 163, 102 Ohio Laws, 277, does not contain any provision except
ing pending suits from the operation thereof. 

As I view the law it is the duty of the various officials to make a charge 
in each case for the service performed therein at the time the service is ren~ 
dered, and, consequently, the law in force at the time of the rendition of the 
service is the one that governs the amount of the charges to be made therefor. 

Therefore, the fees made in pending cases should be taxed under the law 
as it existed prior to the enactment of Hpuse Bill No. 163 for services rendered 
prior to such enactment, and under House Bill No. 163 for services rendered 
since the enactment thereof. 

Very truly· yours, 
TiliiOTHY S. HOGAN, 

Attorney General. 
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B 353. 

SALARY OF CLERK OF BOAiRD OF ELECTIONS-TERM OF OFFICE
ELECTED FOR "ONE YEAR"-SUCCESSOR NOT ELECTED UNTIL 
AFTER EXPIRATION OF CALENDAR YEAR. 

Section 4811 providing that the· clerk of the board of elections shall con
tinue in office "one year'' intends that such year shall not necessarily be a calen
dar year, but the time which intervenes between the date of legal election of 
said clerk and the time limited by law for the election of a successor, i. e., 
within fifteen days after the appoinflment of the members of the deputy state 
supervisors of elections. 

An incttmbent is entitled to hold until his successor is elected and qttalified, 
but after the said time limit for the successor's election has expired, he holds 
not as a "de facto" but as w de jure'' officer. 

1Vhen the clerk is elected tvithin the time limit, the predecessor cannot, 
under any circumst-ances, receive more than the salary allowed for said "one 
yem·" even though the calendar year has been exceeded. 

CoLu111nus, OHIO, September 12, 1911. 

Hox. C. W. PETTAY, Prosecuting Attorney, Cadiz, Ohio. 
DEAR SIR:-I beg to acknowledge receipt of your letter of August 23d, re

questing my opinion upon the following question: 

"A board of deputy state supervisors of election fails to organize 
until the 18th of August. At such time a new clerk is elected. The 
out-going clerk has performed services up to the date of the reorganiza
tion of the board and claims compensation therefor. May he be paid 
at the statutory rate for the days during which he performed services 
or does the term of office of the new clerk under the law commence 
on the first of August?" 

You refer me to certain decisions of the secretary of state as found in the 
compiled election laws. These decisions are in effect that the term of the clerk 
begins on August 1st, and extends for one year,. but where the board fails to 
organize until a later date, the old clerk holds over and the term of the new 
clerk is shortened to that extent. 

I cannot fully agree with this line of decisions. The staJutes involved are 
as follows: 

.Section 4804, General Code: 

"On or before the first Monday in August of each year, the state 
supervisor of elections shall appoint for each such county two members 
of the board of deputy state supervisors of elections, who shall each 
serve for a term of two years from such first Monday in August." 

Section 4811, General Code: 

"Within fifteen days after such appointments in each year, the 
deputy state supervisors shall meet in the office of the county commis
sioners and organize by selecting one of their number as chief deputy 
,. * * and a resident elector of such county, other than a member of 
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the board, as clerlr, both of which officers shall continue in office for 
one year." 

Section 8 of the General Code: 

"A person holding an office or public trust shall continue therein 
until his successor is elected or appointed and qualified, unless other
wise provided in the constitution or laws." 

In my opinion the term of office of a clerk of the board of deputy state 
supervisors of elections is not an exact calendar year nor even the year from 
the first Monday in August in one year to the first :\londay in August of the 
next year. The term, in my judgement, is from the date of election within the 
time limited by law in one year to the date of the election of a successor with
in the time limited by law in the next year. If a successor is not elected with
in the time limited by law then an incumbent by virtue of section 8, General 
Code, supra, would be entitled to hold over until his successor is elected and 
qualified, and to receive pro rata compensation not alone as defacto clerk !Jut 
as a dejure officer for such additional time. Such time, howeyer, does not begin 
until the fifteen days after the appointment of the board of elections, prescribed 
by section 4811, General Code, supra, have expired. 

In the case you submit, of course, the clerk was elected within the time 
limited by law and the organization of the board was in all respects regular. 
The time then between August 1st and August 18th is not to be regarded as an 
extension of the incumbency of the clerk beyond the. expiration of his term but 
as a part of his term, and more accurately, as a part of the "year" for which he 
was elected. 

Section 4822, General Code, provides that the compensation of the clerk 
"shall be paid quarterly from• the general revenue of the county upon the 
vouchers of the board. " * *" In like manner the additional compensation 
of the clerk in counties containing registration cities under section 4942 "shall 
be paid monthly from the city treasury on warrants drawn by the city auditor 
* * *," and the additional compensation of the clerk for conducting primary 
elections under section 4990 is, I believe, to be paid to the clerk actually render
ing the service. 

Ali of these sections prescribe an annual compensation for mem!Jers of the 
board and clerk, determined by the number of precincts in the county. No 
member or clerk can, in my judgment, lawfully receive more than one year'H 
compensation for services rendered during an official year or term. In the case 
you mention if the clerk has already drawn his annual compensation, as pre
scribed by the three sections above quoted, he cannot receive any additional 
compensation, as the time for which he claims compensation is a part of his 
official year. On the other hand, if he has not drawn the full amount of his 
annual compensation he is entitled to draw the remainder thereof, regardless of 
quarterly or monthly apportionment thereof on the time basis. 

29-Vol. n-A. G. 

Yours very truly, 
TniOTHY S. HOGA:":, 

Attorney General. 
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c 356. 

TAXES AND TAXATION-SMITH ONE PER CENT. LAW-LEVIITATIONS
BOND ISSUE FOR COUNTY ROAD IMPROVEMENTS IN ANTICIPATION 
OF SPECIAL ASSESSMENTS. 

The power of the county commissioners to issue boncls in ant~cipation of 
special assessments to improve a county road. muler section 6912-1, General 
Gocle, is not affected by the passage of the Smith one per cent. law. 

The various limitations of the Smith law mttst be observecl, however, and 
its general provisions appliecl as in the case at other tax levies. 

Levies for bond issues, therefore, are includecl within the "interior limita
tions," "the amount raised'' in 1910 limitations. and the specific purpose limita
tion. Levies for the ptirpose of clischarging principal anrl. interest on s1teh boncls 
issued prior to June 2, 1911, however, are excluded from said ,limitations but 
incluclecl in the fifteen mill limitation. 

CoLUliiBus, OniO, September 12, 1911. · 

Ho:>i. R. H. PATCiliX, Prosecuting Att01·ney, Chardon, Ohio. 
DEAR Sm:-1 beg to acknowledge receipt of your letter of September 2nd, 

in which you request my opinion as to whether or not section 5649-2 of the 
Smith one per cent. law, so-called, has the effect of doing away with the power 
of the county commissioners under section 6912-1 of the General Code, enacted 
May 21, 1910, 101 0. L., 336, to issue bonds in anticipation of the collection of 
special assessments made in the course of proceedings under the related sec
tions, to improve a county road, being sections 6903 to 6914, inclusive, General 
Code. 

Section 6912 of the General Code, as amended in 1910, provides that: 

"The assessment so made shall be certified * * * to the auditor 
of the county, who shal! place it on the tax list against such taxable 
property * * * and it shall thereupon be collected in not to exceed 
ten annual installments." 

Section 6912·1 provides that: 

"After so certifying said assessment * y * the commissioners 
may, in anticipation of the collection of all moneys from all sources, 
required to be raised for said improvement * * * borrow a sum of 
money * * * and may issue· and sell negotiable notes or bonds of 
the county bearing a rate of interest not to exceed five per cent. per 
annum. For the purpose of paying their respective shares of the prin
cipal and interest on the notes or bonds authorized to be sold, the 
county commissioners and township trustees may levy a tax on all the 
taxable property of the county or township in addition to all other 
taxes authorized by law of not to exceed two mills in any one year until 
said notes or bonds and interest are paid." 

The improvement proceedings are substantially similar to those provided 
by other road improvement acts, being inaugurated by a petition and conclud
ing with the assessment of a part of the damages, cost and expense of the im
provement upon the owners of abutting property. The levy to pay the bonds 
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issued in anticipation of such assessments, however, is, as provided in section 
6912-1 above quoted, a tax "upon ali the taxable property of the county." Sec
tion 5649-2 of the Smith law, so-called, 102 0. L., 266-268, provides in effect that 
the aggregate of all taxes that may be levied in a taxing district by all sub
divisions levying therein snail not exceed the amount levied within the same 
district in the year 1910, or such less amount as would be produced by a rate 
of ten mills, the latter rate being exclusive, however, of "such levies in addition 
thereto for sinking fund and interest purposes as may be necessary to provide 
for any indebtedness heretofore incurred, or any indebtedness that may here
after be incurred by a vote of the people." In this connection permit me to 
call attention to section 5649-3, which provides in. part: 

"The maximum rate of taxation in any taxing district for any pur
pose, as now fixed, shall be and is hereby changed so that such maximum 
rate, as levied on the total valuation of all taxable property in the dis
trict for the year 1911 and any year thereafter would produce no greater 
amount of taxes, than the present maximum rate for such purpose, if 
levied on the total valuation for all the taxable property therein for 
the year 1910, would produce. * * *" 

Section 5649-3a of the Smith one per cent. law provides the internal limi
tation upon ·the amounts which' may be levied for county, township, municipal 
and school· district purposes. The limitations so fixed are declared to be "ex
clusive of any special levy provided for by vote of the electors, special assess
ments, levies for road taxes that may be worked out by the taxpayers, and 
levies and assessments in special districts created for road and ditch purposes, 
over which the budget commission shall have no control." 

It think it is quite apparent that the effect of the foregoing provisions of 
the Smith law-the only ones necessary to be quoted in this connection-upon 
the power of the commissioners to issue bonds and levy taxes for the payment 
thereof under section 6912-1, also above quoted, is as follows: 

1. The power to issue bonds is not affected at all. The Smith law does 
not purport to take away any power to borrow money. True, it does not exempt 
interest and sinking fund levies made for the purpose of discharging the prin
cipal and interest of bonds issued after June 2, 1911, without a vote of the peo
ple from any of its limitations. 'I'he effect of this, however, is merely to re
quire that if bonds are issued under any provisions of law after June 2, 1911, 
without a vote of the people, the levies for the interest and sinldng fund pur
poses made for the purpose of paying such bonds must be taken into considera
tion in ascertaining the various limitations of the act. 

2. As already stated, levies under section 6912-1 will hereafter be included 
within the limitations of the Smith law unless made prior to June 2, 1911, in 
which case such levies are to be counted in ascertaining but one such limita
tion, namely, the first one mentioned in section 5649-2 and measured by the 
amount of taxes raised in the district in the year 1910. 

3. The phrase "in addition to ali other taxes authorized by law," as used 
in section 6912-1, is virtually nullified by the Smith law. 

4. Instead of the limitation of section 6912-1 upon the amount which may 
be levied in any year for the purpzse of retiring bonds issued under the sec
tion being henceforth two mills as provided in the original section, this limita
tion or maximum rate will become by virtue of the provisions of section 5649-3. 
above quoted, such a maximum rate as levied on the total valuation of the 
district-in this case the county-for the year 1911, or any year thereafter, 



1332 PROSECUTING ATTORNEYS. 

would produce no greater amount of taxes than a levy of two mills upon the 
1910 duplicate would, have produced. 

5. The levy made under section 6912-1 is not a "special levy provided for 
by vote of the electors," "a special assessment," "a levy for road taxes that 
may be worked out by the taxpayers," or "a levy or assessment in a special dis
trict created for road or ditch improvements," within the meaning of section 
5649-3a; and such a lE>vy, therefore, when mane after June 2, 1911, is within 
the internal limitat:ons of five, three and two mills respectively, imposed by 
section 5649-3a, as well as within the other limitations of the Smith law. 

From an the foregoing it follows that the ability of the county commis
sioners of a given county to issue bonds under section 6912-1 without impair-. 
ing revenues necessary for current expenses is a question of fact in each case. 
The power to issue such bonds rem:tins unaffected by the Smith law. By ap
plying the principles above set forth it is believed that the advisability of mal'
ing such an issue can in a given case be easily determined. 

A 357. 

Very truly yours, 
TB10THY s. HOGAN, 

Attorney General. 

TAXES AND TAXATION-BOARD OF EDUCATION-SMITH ONE PER 
CENT. LAW- LIMIT'ATIONS- BOND ISSUES WITHOUT VOTE OF 
ELECTO~S. 

Section 7629, General Code, still empowers the board of education to issue 
such amount of bonds without authority of the electors in any one year as does 
not exceed in the aggregate a tax of two migls tor the year next prececling the 
issue. The limitation of the Smith law m·ust be obscrvecZ, however. 

CoLuMnus, Onro, September 13, 1911. 

HoN. HoRACE L. SMALL, Prosecuting Attorney, Portsmouth, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 4th, re

questing my opinion upon the following question: 

"Does the power of boards of education to issue bonds without 
authority of the electors of the district as contained in sections 7629 
and 7630, General Code of Ohio, remain unaffected by the provisions of 
the Smith one per cent. tax law or any other legislation passed by the 
last general assembly?" 

Sections 7629 and 7630 of the General Code provide as follows: 

"Section 7629. The board of education of any school district may 
issue bonds to obtain or improve public school property, and in antici
pation of income from taxes, for such purposes, levied or to be levied 
* * * may issue and sell bonds, under the restrictions and bearing 
a rate of interest specified in sections seventy-six hundred and twenty
six and seventy-six hundred and twenty-seven. The board shall * * * 
provide that no greater ·amount of bonds be issued in any year than 
would equal the aggregate of a tax at the rate of two mills for the year 
next preceding such issue. * 
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"Section 7630. In no case shaH a board of education issue bonds 
under the Qrovisions of the next preceding section in a greater amount 
than can be provided for and paid with the tax levy authorized by sec
tions seventy-five hundred and ninety-one and seventy-five hundred and 
ninety·two, and paid within forty years after issue on the basis of the 
tax valuation at the time of issue." 

The sections referred to and adopted in these two sections are as follows: 

Section 7626 provides for the submission oe the proposition to issue bonds 
to a vote of the people and for the passage of a resolution fixing the amount of 
each bond, the length of time they shall run, etc. 

I have already held that under proceedings under section 7629 the board 
of education need not submit an ·issue of bonds to a vote of the electors, despite 
the reference therein to section 7626. 

Section 7627 prescribes the formalities to be observed by the clerk of the 
board, the rate of interest to be borne by such bonds and provides that the 
bonds shall not be sold for less than their par value nor bear interest until 
the purchase money for them has been paid. 

Section 7591 provides that: 

"Except as hereinafter provided, the local tax levy for all school 
purpose shall not exceed twelve mills * * * and in city school dis
tricts shall not be less than six mills. Such levy shall not include any 
special levy for a specified purpose, provided for by a vote of the 
people." 

Section 7592 provides in part that: 

"* * ~· Any board of education may make an additional annual 
levy of not more than five mills for any number of consecutive years 
not exceeding five, if the propos~tion to make such levy or leyies has 
been submitted * * * to a vote of the electors * * * and ap-
proved. * * *" 

The Smith one per cent. law, so-caJled, provides in section 5649-3a that 

"The local tax levy for all school purposes shall not exceed in any 
one year five mills on the dollar of valuation of taxable property in any 
school district * * * exclusive of any special levy provided for by 
a vote of the electors. * * *" 

In my opinion this provision, by implication, repeals the provisions of sec
tions 7591 and 7592, above quoted, and must be read together with section 7630 
as if the reference therein were in terms to "section 5649-3a" instead of "sec· 
tions 7591 and 7592." 

There are, of course, other limitations of the Smith one per cent. law, with 
which I presume you are familiar. Levies for sinking fund and interest pur
poses m·ade for the purpose of paying bonds not issued upon the approval of 
the electo:s must be counted in ascertaining all of such other limitations, a<> 
well as in ascertaining the limitation of five mills already referred to. I men
tion this fact, not because it has directly to do with the power of the board of 
education to issue bonds under section 7629 and section 7630 as affected by the 



1334 PROSECUTING ATTORNEYS. 

Smith law, but rather because in a given case it might affect the policy of issu
ing such bonds. 

I know of no other effect which the Smith one per cent. law could be held 
to have upon the power of the board of education to issue bonds without a vote 
of the electors under sections 7629 and 7630 of the General Code. I do not 
agree with your suggestion that, as a matter of law that limitation of section 
7629 upon the amount of bonds which may be issued in any one year, and being 
such amount as "would equal the aggregate of a tax at the rate of two mills 
for the year next preceding such issue," must be reduced proportionately. 'I'his 
limitation is upon the power to levy taxes. Accordingly section 5649-3 of the 
Smith law, the effect of which is automatically to reduce all maximum levies 
for any special purposes in proportion to the increase in the tax duplicate, has 
no application. 

You' refer to the reductions that have been made in the limitations of the 
Longworth act. It would indeed seem appropriate from the legislative stand
point to reduce in like manner the limitation of section 7629 .. The legislature, 
however, has not done so and until such reduction is made the board of educa
tion will haye power to issue under section 7629 such amount of bonds in any 
one year as does not exceed in the aggregate a tax at the rate of two mills for 
the year next preceding the issue. 

I know of no other legislation passed by- the late session of the general 
assembly in any way affecting the power of the board of education under sec
tions 7629 and 7630 of the General Code. 

A 358. 

Very truly yours, 
TIIIIOTIIY S. HOGAN, 

Attorney General. 

EXPENSES OF COUNTY RECORDER'S OFFICE-LIMITATION TO ALLOW
ANCE BY COUNTY COMMISSIONERS-APPEAL TO COMMON PLEAS 
COURT. 

Prior to the passage of section 2980-1, General Code, when the commis
sioners had once fixed the allowance for the county recorder's office, undeT sec
tion 2980, such allowance was final and the auditor could not go beyona the 
amo1tnt so allowed Now, however section 2~80-1, General Code aforesaid, au
thorizes an appeal to common pleas court ·whereby emergencies may be cared for. 

CoLue~mus, Onro, September 13, 1911. 

Hox. G. P. GrL:IrEn, Prosecuting Attorney, Trumbull County, Warren, Ohio. 
DEAR Sm:-Your favor asking an opinion of this department was received 

in due time. The extra amount of work thrown upon this department by reason 
of the bribery cases, and other matters, has made it impossible to give office 
work the prompt attention that I would like to give it. 

You ask an opinion upon the following: 

"I am in receipt of a letter from the recorder of this county, of 
which I am enclosing a copy. It would seem the recorder sent in his 
estimate at $100 for contingent expenses; that subsequent to making 

· such estimate he received an order from the county commissioners for 
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additional work transcribing for which it was necessary to hire addi
tional help at an expense in excess of the $100. The auditor has indi
cated his intention to refuse to issue his voucher for such additional 
work. The qmstion now is, How shall such work be paid for, if done, 
and what is the duty of the recorder under such circumstances? I 
understand that the question is one made all over the state and it is 
the desire of the auditors to have your department pass on it so there 
will be ·some general rule." 

Your question involves a construction of the statutes governing allowances 
for deputies, assistants and other employes of county officials, by virtue of the 
salary law. 

Section 2980, General Code, as amended :\lay 21, 1910, Vol. 101, page 346, 
Ohio Laws, provides: 

"On the twentieth of e:Lch November such officer shall prepare and 
file with the county commissioners a detailed statement of the prob
able amount necessary to be expended for deputies, assistants, book
keepers, clerl\s and other employrs, except court constables, of their 
respective offi!"ei?, showing in detail the requirements of their offices 
for the year beginning January fir:ot next thereafter with the sworn 
statement of the amount expended by them for such assistants for the 
preceding ye:tr. Not. later than five days after the filing of such state
ment. the county commissioners slzall fix an aggregate sum to be ex
penrle(l for such period for the compensation of such deputies, assistants, 
bookkeepe1·s, clerks or other employes of ·such officers, except court con
stables, which sum shall be reasonable and proper, and shall enter such 
finding upon their journal." 

Section 2980-1, General Code, approved :May 25, 1911, Vol. 102, page 136, 
Ohio Laws, provides as follows: 

"The aggregate sum so fixed by the county commissioners to be ex
pended in any year for the compensation of such deputies, assistants, 
IJool\keepers, clerks or other employes, except court constables, shall not 
exceed for any county auditor's office, county treasurer's office, probate 
judge's office, county recorder's office, sheriff's office, or office of the 
clerk of courts, an aggregate amount to be ascertained by computing 
thirty per cent. on the first two thous:tnd dollars or fractional part 
thereof, forty per cent. on the next eight thousand dollars or fractional 
part thereof and eighty-five per cent. on all over ten thousand dol
lars, of the fees, costs, percentages, penaltles, allowances and other 
perquisites collected for the use of the county in any such office for 
official services during the year ending September thirtieth next pre~ 
ceding the time of fixing such aggregate sum; provided, however, that 
if at any time any one of such officers require additional allowance in 
order to carry on the business of his office, said officer may make appli
cation to a judge of the court of common pleas, of the county wherein 
such officer was elected; and thereupon Slid judge shall hear said appli
Pation and if, upon hearing the same, said judge shall find that such 
necessity exists, he may allow such a sum of money as he deems neces
sary to pay the salary of snch deputy, deputies, assistants, bookkeepers, 
clerks or other employes as may be required, and thereupon the board 
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of county commisisoners shall transfer from the general county fund, 
to such officers' fee fund, such sum of money as may be necessary to 
pay said salary or salaries. 

"When the term of an incumbent of any such office shall expire 
within the year for which such an aggregate sum is to be fixed, the 
county commissioners at the time of fixing the same, shall designate 
the amount of ~uch aggregate sum which may be expended by the in~ 

cumbent and the amount of such aggregate sum which may be ex~ 

pended by his successor for the fractional parts of such year." 

Section 2981, General Code, provide'S: 

"Such officers may appoint and employ necessary deputies, assist~ 

ants, clerks, bookl{eepers or other employes for their respective offices, 
fix their compensation and discharge them, and shall tile with the 
county auditor certificates of such action. Such compensation shall 
not exceed in the aggregate for each office the amount fixed by the 
commissioners for such office. When so fixed, the compensation of each 
duly appointed or emplo'Yed deputy, assistant, bookkeeper, clerk and 
other employe shall be paid monthly from the county treasury, upon 
the warrant of the county auditor." 

The supplement to section 2980, approyed May 21, 1911, and !mown as sec~ 
tion 2980-1, does not affect your question as this supplement became effective 
after the occurrence of the things of which you inquire. 

The county commissioners are to fix the aggregate allowance for the year 
for compensation of deputies, and other employes of the respective county 
offices, including that of a recorder. They are required to act within the bounds 
vrescribed by statute. 

Sutliff, C. J., in the opinion, on page 415, of the case of Beebe vs. Scheidt, 
13 0. S., 406, states the principle as follows: 

"But a different rule is generaJiy applicable to inferior jurisdic~ 
tions, which are governed in their proceedings strictly by statutory pro
v;swns. The general rule applicable to such inferior jurisdictions is, 
that in their proceedings they are to be held to the strict limits of 
their authority, as conferred and prescribed by the statute. And this 
rule is doubtless applicable to county commissioners as well as to 
justices of the peace." 

Section 2980 authorizes the commissioners "not later than five days after 
the filing" of the statement there:n required, to fix an aggregate sum to be ex· 
Jlended for such office during the succeeding year for deputies, etc. Section 
2981 authorizes such officer to appoint and employ his deputies and assistants 
and fix their compensation, and such "compensation shall not exceed in the 
aggregate fo1· each office the amount fixed by the commissioners for such office." 

The provisions of the st:J.tute are plain and must be followed. After the 
comm:ssioners have once fixed the allowance they have no authority by statute 
or otherwise to modify or alter the same. 'I'he county officer in fixing the com
twnsation of his deputies and assistants must remain within the allowance 
mn.de by the commissioners. 

Prior to the passing of section 2980~1, General Code, no method was pro~ 
vided to meet contingenciEs such as you set forth. This section will now cover 
all such emergencies. 
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The commissioners are not authorized to increase or alter the allowance 
once made for compensation of deputies and assistants of a county officer. Such 
officer must keep such expense within such allowance. The auditor cannot 
legally pay out any more than the allowance made by the commissioners. 

364. 

Respectfully, 
TDIO"l'IIY S. HOGAX, 

Attorney General. 

BOARD OF EDUCATION-SPECIAL SCHOOL DISTRICT CARVED OUT OF 
TOWNSHIP SCHOOL DISTRICT-EFFECT UPON CONTRACTS OF LAT
TER DISTRICT. 

When a board of education of a township school dist·rict has contracted and 
hired teachers tor the coming year and subsequently in the same year, a special 
(Listrict is carved out of the township district, .the board of education of the 
special district· may m.ake arrangements and contract for teachers, indepenaent 
of any such arrangements made by the township board. 

Any contracts made by the township district board which arc renclered in
effective by reason of the change, are to that extent, abrogat·ed. The effect is 
not an impairment of the obligation of contract by law tor the reason that the 
law and t·he possibility existed at the time the contracts were made and such a 
possibility entere(L into such contract as a condition thereof. 

CoLU.l\lllUS, OHIO, September 15, 1911. 

Hox. GEORGE D. KLEIX, Prosecuting A.ttorney, Coshocton, Ohio. 
DEAH Sm:-I am in receipt of your favor of June 3d, wherein you state as 

follows: 

"A board of education of a township school district have fixed their 
levy for school purposes, contracted and. hired their teachers, have done 
everything that is necessary to operate the school for the coming sea
son. A portion of the same township school district wish to take the 
proper legal steps, to establish a special school district. This cannot 
now be done until after the schools for the coming season have been 
in session for several months. Now the question is, when the special 
school district is established, can the board of education of that special 
district hire teachers for the same, and discharge those who are al
ready hired? This question may be more simple than it seems, at 
least I am not satisfied in my own mind as to what the correct answer 
would be." 

Section 4732 of the General Code provides: 

"The probate judge may hear and determine the question of the 
establishment of such special school district, and may subpoena and ex
amine witnesses under oath. He may change the boundaries of the pro
posed special school district, shall fix and determine the amount of 
money due and payable to the special district from the surplus money 
in the treasury or in process of collection in the district or districts 
from which it was formed, or, in case of the indebtedness of such dis
trict, or districts, he shall determine the amount of money due and pay
able by the special school district to the district or districts, from 
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which it was formed. In either case, the amount so found due, shall 
be a valid and binding obligation upon the board of education of such 
district or districts." 

It will be seen from an examination of section 4732, supra, that on the 
establishment of a special school district it is made the duty of the probate 
judge to fix and determine the amount of money which shall be paid over from 
surplus money in the treasuTy, or in process of collection in the district in 
which such special district is formed, and furthl'-r provides in case of indebted· 
ness, such judge shall determine the amount of money due and payable by the 
special district to the district from which it is formed. In no part of said sec
tion is the probate judge called upon to determine the right to contract between 
the teachers and the township board from which the special district is to be 
carved. 

Upon the formation of such district the township board of education loses 
jurisdiction over the territory embraced in such special district, and as the 
board of directors of such special district cim in no sense be considered as the 
successors of the township board of education, but as an independent cor
porate body, the contract of the teachers made between the township board of 
education and such teachers do not become a liability upon the new board when 
formed. 

Furthermore, I am of opinion that when the, contract or various contracts 
between the board of education of the township district and the teacher were 
entered into, it is an implied condition of such contract, that the board of edu
cation entering into such contract continue to have jurisdiction over the terri
tory in which the teacher so contracted with shall perform the service, and 
that should such territory by operation of law be withdrawn from the jurisdic
tion of such township board the contract with such teacher for services to be 
performed in said territory is immediately, upon the board losing jurisdiction 
of such territory, entirely abrogated. 

This is not an enactment of a law impairing the obligation of a contract 
as the law at the time the contract was entered into has not been changed in 
the least, but is simply a condition subsequent, which having arisen, abrogates 
the contract. 

The specific question that you desire answered is whether when a special 
school district is established the board of education of the special district can 
hire teachers for the same, and discharge those who were previously hired by 
the board of education of the district from which said special district was 
carved. 

I am of opinion that when a special school d'strict is established the board 
of education of such school district, not being the board of- education of the 
district from which the special district is formed, nor the successor thereof, 
such board of education is not concerned in any way with the contract previous
ly entered into by the board of education of the district from which such special 
district was formed, and that the board of education of such special district may 
employ the teachers for such district. 

The teachers who have been previously employed by the board of educa
tion of the district from which such special· district is carved are not entitled to 
teach in such special district by reason of their former contract. Such contract 
not being binding upon the board. of education of said special district it is not 
necessary for such board to formally discharge such teachers. 

Very truly yours, 
TiliWTHY S. HoaA~, 

Attorney General. 
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3Ga. 

BOARD OF EDlJCATIOX-POWER TO FlJXD IXDEBTEDXESS-BOXD IS· 
SUE-ORDER OF IXSPECTOR OF WORKSHOPS AXD FACTO::tiES. 

When a board of education ltas bef'n autltoTized to issue bonds in the bUilt 

of $25,000 for the erection of a building and has so done, and later, on order of 
the inspector of zwrkslwps and factories mal<es necl'ssary a further e.rpenditun· 
of $7,000, 1cltich the electors have tzcice refused thf' autlwrity to liquidate, the 
board may fund such indebtedness by issuing bonds, under section 5656, Gcn· 
eral Code. 

CoLC:IHll'R, Onm, September 16, 1911. 

Hox. B. F. Exo:;;, Prosecuting Attorney. Cambridge, Ohio. 
DEAR Sm:-1 beg to acknowledge receipt of your Jetter of July 24th, in 

which you state that during the year 1907 the board of education of the village 
school district of Byesville, in pursuance of authority conferred upon it by the 
electors of the district, issued bonds in the sum of twenty-five thousand dollars 
for the purpose of erecting a building; that the contract was let for said sum; 
that thereafter, partly by order and direction of the inspector of workshops and 
factories, certain changes in the plans of said building were made, causing an 
additional cost of about seven thousand dollars; that this additional expendi· 
ture remains a debt of the school district, part of it being due to the con· 
tractors for labor performed and material furnished, and part being due on 
orders issued by the board of education upon a bank and paid by the bank; that 
since the incurring of this indebtedness the electors of the district have twice 
rejected the proposition of issuing bonds to liquidate the same, which said 
proposition has been submitted to them by the board of education. 

You request my opinion as to the present authority of the board of educa· 
tion to secure funds to liquidate this indebtedness. 

Section 5656 of the General Code seems to contain this authority. It pro· 
vi des as follows: 

"The trustees of a township, the board of education of a school 
district and the commissioners of a county, for the purpose of extend· 
ing the time of payment of any indebtedness, which from its limit~ of 
taxation such township, district or county is unable to pay at maturity, 
may borrow money or issue the bonds thereof, so as to change, but not 
increase the indebtedness in the amounts, for the length of time and 
at the rate of interest that said trusteca, board or commissioners deem 
r}roper, not to exceed the rate of six per cent. per annum, payable an· 
nually or semi-annually." 

In this connection see also sections 5658 and 5659 of the General Code, 
which provide in part as follows: 

"Section 5658. No indebtedness "' " " shall be funded " 0 

or extended, unless such indebtedness is first determined to be an ex· 
isting, binding and valid obligation of such " " * school district, 
by a formal resolution of the " "' " board of education. * "' * 

"Section 5659. For the payment of the bonds issued under the 
next three preceding sections, the * "' * board of education 
* * * shall levy a tax, in addition to the amount otherwise author· 
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ized, each year during the period the bonds have to run sufficient in 
amount to pay the accruing interest and the bonds as they mature." 

I know of no reason why the facts stated by you do not afford a proper 
case for action by the board of education under the above quoted sections. 

366. 

Very truly yours, 
TnlOTIIY S. HOGAN, 

Attorney General 

SPECIAL SCHOOL DISTRICT', ESTABLISHMENT- CERTIFICATION OF 
COUNTY AUDITOR OF TOTAL TAX VALUATION OF TERRITORY FROM 
ACTUAL TAX DUPLICATE. 

To comply with section 472!l, General Corle, provic/Jing for the establishment 
of a special school clistTict, the anflitor·s ceTti{icate therein prescribea tor rnay 
not certify what the total tax valuation of saW territory "will be'' on the 1911 
duplicate, but rnust· be postponea 1mtil the duplicate is made up so that it rnay 
state what the actual valuation place upon the flt~plicate really is. 

Corx:mn:s, Onw, September 16, 1911. 

Hox. Jonx F. 1\'IAHAH, Prosecuting Attorney, Darlce County, Greenville, Ohio. 
DEAH Sm:-I beg to aclmowJedge receipt of your letter of August 12, re

questing my opinion upon the following question: Under section 4728 of the 
General Code, et seq., is there authority of law for the establishment of a special 
school district at this time based upon the total tax valuation of the territory 
as it will be shown upon the 1911 duplicate? 

Section 4728 of the General Code provides as follows: 

"A special school district may be formed of any contiguous terri
tory, not included within the limits of a city or village, which has a 
total tax valuation of not less than one hundred thousand dollars." 

Section 4729 of the General Code provides in part as follows: 

"To establish a special school district, a petition 
be filed in the office of the probate judge. * * * 
* * '' sha]] contain a description of the territory * 

* * * shall 
Such petition 
* * and be 

accompanied by a statement giving the total tax valuation of such ter-
ritory certified to by the county auditor or auditors, .. *'' 

The remainder of the section vests in the probate judge the power and 
jurisdiction to hear the petition and determine whether a special school dis
trict ought to be formed. 

In view of this latter provision, I hesitate somewhat to express an opinion 
upcn the question you submit. 

You say that a petition has actually been filed in the J)robate court of Darke 
county and that pending the case it will, of course, be necessary for the pro
bate judge to determine the question you ask in order to pass upon the petition 
which is before him. 
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I have made it a rule not to venture to express an official opinion upon a 
question which is before a court for judicial determination. 

If, however, the probate judge desires my advice and assistance in the mat
ter, I shall be glad to give it. To save time, and upon the assumption that the 
probate judge would entertain the suggestion which I might make, permit me 
to state that in my opinion the "total tax valuation" of any territory within a 
county cannot be ascertained and certified to hy the county .'tuditor until the 
grand duplicate upon which the certificate is based is finally made up; that is 
to say the county auditor is not permitted to certify as to what the total tax 
valuation will be, but only as to what it is. The valuations which will become 
part of the 1911 duplicate to be made up in October of this year are not yet 
completed, and the auditor could not know or certify to the total tax valuation 
of any territory in the county. It so happens that this year the tax valuations 
are rising in nearly every district in the statE>, so that in practice a county 
auditor would know the tax valuation of a given territory would probably ex· 
ceed a certain amount. This, however, is not a statement of fact which the 
auditor should make-it is merely his estimate or guess. 

It is my· opinion, therefore-and I trust it may be of some service to the 
probate judge--that the tax valuation of territory sought to be erected into a 
special school district by petition filed at the present time is the tax valuation 
as shown by the grand duplicate of the year 1910, and that the county auditor 
has no right to base the certificate required by section 4729 upon any other tax 
valuation. 

368. 

Very truly yours, 
TBIOTHY S. HoGA:N, 

Attorney General. 

INITIATIVE AND REFE!R.ENDUM ACT-EiLEC'I'IONS~PE!TITIONS---<JER.

TIFICATION OF FILING BY CLERK TO STATE DEPUTY SUPERVISORS 
OF ELECTIONS-"EXPENDITURE" FOR FIRE ENGINE. 

An ordinance of council appropriat-ing $10,000 tor the purchase of a {ire en
gine and authorizing an "expenditure"' of the money for that purpose. is within 
the initative and rete1·endnm act antl (loes nut bec01ne affective in less than 
sixty days. 

As the act requires petitions to be signe(L by fifteen per cent. of '·the high
est nunuler of votes cast for the office of mayor," sai(l fifteen per cent. shall be 
computPd upon the votes cast for the successful candidate for mayor. 

The /JoanL of state (/eputy supervisors of elections are the "officers having 
control of elections within the municipal corporat-ion'' to u;hom the clerlc shall 
ecrtify t11e fact of the filing of the petitions. 

Resolutions specifie(L in paragraph 2 of section 4227-2 of the initiative anfl 
referendum act are governed in like manner as t-hose specified in paragraph 1 
mul therefore petitions regarding the same must be file(l within thirty days. 
though the tact of their filing may be certified within sixty days. 

COLV:Ilm:s, Orrro, September 16, 1911. 

Hox. Dox J. Youxo, Prosecuting At-torney, Norwalk, Ohio. 
Dt:AI\ Sm:-Under ·date of August 24th, 1911, you submitted certain ques

tions for my opinion upon the following state of facts: 
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"At the request of the board of deputy state supervisors of elec
tions, I desire your opinion with reference to the initiative and refer
endum act, known as the 'Crosser bill,' in the following state of facts: 
The city council of Norwalk upon August 15, 1911, passed a resolution 
appropriating $10,000 for the purchase of a fire engine, and authorized 
the expenditure of that money for such P\lrpose." 

I assume that the ordinance referred to by you was for the issue of bonds 
in the sum of $10,000 for the purchase of a fire engine. 

You refer in your letter to section 2 of the "Crosser act." Section 4227-2 
of the General Code, 102 0. L., 521 (being section 2 of what you designate as the 
''Crosser bill"),. in its entirety provirles as follows: 

"Any ordinance, resolution or other measure of a municipal cor
poration, granting-a franchise creating a right, involving the expendi
ture of money or exercising any other power delegated to such munic
ipal corporation by the general assembly, shall be submitted to the 
qualified electors for their approval- or rejection in the manner herein 
provided, if within thirty days after the passage or adoption of such 
ordinance, resolution or measure by the council, there be filed with the 
clerk of such municipal corporation, a petition or petitions signed by 
fifteen per cent. of the qualified electors of such municipal corporation 
as determined by the highest number of votes cast for the office of 
mayor of such municipal election immediately preceding, ordering the 
submission of such ordinance, resolution or measure to the vote of the 
electors of such municipal corporation. Within ten days after the filing 
of such petition or petitions with the clerk as aforesaid, such clerk 
shall certify such d'fdinance, resolution or other measure to the of
ficer or officers having control of elections in such municipal corpora
tion who shall submit such ordinance, resolution or other measure to 
the vote of the electors ,of such municipal corporation at the next gen
eral election. 

"No resolution, ordinance or measure of any municipal corpora
tion, creating a right, involving the expenditure of money, granting a 
franchi'Se, conferring, extending or renewing a right to use the streets-, 
or regulating the use of the streets for water, gas, electricity, telephone, 
telegraph, power or street railways, or other public or quasi public utility 
shall become effective in less than sixty days after its passage, during 
which time, if petitions signed by fifteen per cent. of the qualified elec-· 
tors of such municipal corporation as determined by the highest number 
of votes cast for the office of mayor of such municipal corporation, at the 
municipal election immediately, are filed with the clerk of such munic
ipal corporation petitioning for the submission of any such ordinance 
or resolution to a vote of the people, such clerk shall certify the fact 
of the filing of such petition to the officers having control of the elec
tions in such municipal corporation, who shall cause said re"Solution or 
ordinance to be voted on at the next regular election; provided, how
ever, that at least thirty days' notice of the election upon such or
dinance, resolution or measure must be given,_ when such election is 
to be held." 

You first inquire whether the resolution in question is one governed by 
the "Crosser bill." 

As such resolution is one for the purchase of a fire engine, I am of the 
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opinion that it is clearly a resolution involving the expenditure of money and 
is, therefore, governed by the "Crosser bill." 

You inquire secondly if the sixty day limitation set forth in section 4227-2, 
supra, has application. 

As the law states that no resolution, ordinance or measure involving the 
expenditure of money shali become effective in less than sixty days after its 
passage, and as this resolution does so involve the expenditure of money, I am 
of the opinion that such limitation has application. 

You inquire thirdly if the fifteen per cent. in amount required for the peti· 
tion is to be computed upon the vote cast for the successful candidate for mayor 
at the preceding election, or should the mayoralty vote be totaled. 

The language used in section 4227-2, supra, is "the highest number of votes 
cast for the office of mayor," not the total number of votes cast for mayor. Had 
the legislature intended that the total vote for the office of mayor should be 
the basis of the petition, I am of the opinion that it would have so stated, but 
instead thereof it used the word "highest." By so using the word "highest" it 
seems to me that the legislature intended to have a comparison between the 
votes cast for mayor. In other words, that it intended that the basis of peti
tion should be the highest number of votes cast for the various candidates for 
t.he office of mayor at the municipal election immediately preceeding, and that, 
therefore, the highest number would, of course, be the vote cast for the suc
cessful candidate for mayor. 

You inquire fourthly as to what is meant by the language "such clerk shall 
certify the fact of the filing of such petition to the officers having control of 
the elections in such municipal corporation," that is, as to whether it means 
the board of deputy state supervisors of elections as the officers referred to 
therein. The board of state deputy supervisors of elections are the officers that 
control the election, and, therefore, I conclude that such board is the same as 
the officers referred to. 

Finally you state "the council's resolution having been passed August 15th, 
the sixty days would not expire until October 14th; if this petition should be 
filed upon October 14th, the last clause of section 2 would prevent the election 
being held upon November 7th, the general election day. If this should be the 
case, would it be necessary for the board of elections to postpone the balloting 
until the general election in 1912?" 

An examination of the first paragraph of section 4227-2, supra. discloses 
that all resolutions and ordinances of a municipal corporation shall be sub
mitted to the qualified electors if within thirty days a petition be filed with 
the clerk therefor, ordering the submission of such resolution, etc., to a vote 
of the electors, and that within ten days thereafter such clerl{ shall certify such 
resolution, etc., to the officers having control of elections, who shall submit the 
same to a vote of the electors at the next general election. 

The second paragraph states that certain ld~ds of resolutions, etc., shall 
not become effective in less than sixty days after passage, during which time, 
if petitions are filed with the clerk, he shall certify the fact to the officers hav· 
ing control of the election, who shall cause such resolution, etc., to be voted 
on at the next regular election-at least thirty days' notice of such election to 
be given when such election is to be held. 

It will be noted that the first paragraph of section 4227·2, supra, is so gen
eral in its provisions as to cover all the resolutions and ordinances embraced in 
the second paragraph thereof, and provides that if a petition be filed within 
thirty days the clerk shall so certify within ten days. 

Paragraph 2 of said section which singles out resolutions relating to cer
tain of the powers of such municipality embraced in paragraph 1 of said sec· 
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tion, does n~t prescribe any specific time within which a petition shall be filed, 
but simply provides that "during which time," to-wit, sixty days, the clerk 
shall certify. 

The petition to be filed and the percentage of signers thereof being the 
same in both instances, and the resolutions, etc., embraced in the second para
graph being included within those mentioned in the first paragraph, I am of the 
opinion that the petition referred to in the second paragraph is the same as 
that referred to in the first paragraph, and consequently that the thirty-day 
limitation of the first paragraph should govern. 

Such being my opinion as to the time within which a petition should be 
filed, I hold that a petition filed on October 14th, as stated in your question, 
would not be within time and consequently of no force or effect, and the ques
tion suumitted by you thereon would not arise. · 

369. 

Yours very truly, 
TDIOTHY 8. HOGAN, 

Attorney General. 

BLIND RELIEF COMMISSION-REMOVAL TO OTHER COUNTY BY PER
SON RECEIVING RELIEF DOES NOT DISQUALIFY-ELECTION OF RE
LIEF FROM ONE OF TWO COUNTIES . 

.titter a person has become qualified for relief tor the blind relief commis
sion, t·he mere fact at removal from the county will not preclude such person 
from relief. A person who has received relief from one county and moves to 
another wherein hP resides one year, may elect anfL receive such relief from 
eitlze1· county. 

CoLl'liiBUS, Ouw, September 16, 1911. 

HoN •• Lun~s .J. Wl~AIJOCK, Prosecuting Attorney, Lima, Ohio. 
DEAn Sm:-I beg to acknowledge receipt of your letter of June 19th, and I 

desire to state that the delay in answering the same has been due entirely to 
the large number' of matters which this department has been required to look 
after during the last three or four months. In your letter you inquire as fol
lows: 

"Our blind relief commission has requested me to write you for an 
opinion of section 2966 of the General Code, as to whether the removal 
from the county of a per.son receiving relief under such section forfeits 
his right to such relief. \Ve have quite a few cases here of this kind 
and the board is at a loss to !mow whether to pay the relief in case of 
a removal from the county." 

and in reply to your inquiry I desire to say that section 2965 of the General 
Code provides as follows: 

"Any person of either sex who, by reason of loss of eyesight, is 
unable to provide himself with the necessities of life, who has not suf
ficient means of his own to maintain himself, and who, unless relieved 
as authorized by these provisions would become a charge upon the pub-
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lie or upon those not required by law to support him, shall be deemed a 
needy blind person." 

and section 2966 of the General Code provides as follows: 

"In order to receive relief under these provisions a needy blind 
person must become blind while a resident of this state, and shall be a 
resident of the county for one year." 

I am inclined to the belief that under and by virtue of the provisions of 
section 2965 of the General Code, supra, it is the purpose of the blind relief law 
to prevent persons who are in needy circumstances by reascn of being blind 
becoming a "charge upon the public." I am further inclined to the belief that 
a mere removal to another county after having received said relief as a needy 
blind person does not disquality such person from the relief provided for by 
section 29Gii cited above, although section 2966 of the General Code provides 
that before a person shaH receive relief on account of being blind that such 
person must become blind while a resident of the st:J.te and shall be a resident 
of the county for one year. 

There is no provision of the statute whereby a person, after the blind com
mission has decided such person is entitled to the blind relief, becomes disquali
fied from receiving such relief by reason of removing from the county in which 
he had his residence at the time of receiving such relief into another county of 
the state, and I am, therefore, of the opinion that the county from which he 
received such relief would' continue liable for the payment of such relief even 
after the party so receiving such relief had removed to another county. 

I am furthermore of the opinion that any blind person so removing from 
the county in which he first received the relief provided for by se~tion 2965 of 
the General Code would have the optional right to a,pply for relief from the 
blind commission of the county to which he so removed, but as to whether or 
not such person so entitled to the blind relief shall or shall not make applica
tion for relief from the blind commission of the county to which he removEf is 
entirely optional with the party himself, provided he has been a resident of the 
latter county for one year, and if he does not choose to apply for relief to the 
county to which he removes, then the county from which he receives relief as a 
blind person in the first instance continues liable to provide such relief under 
the provisions of sections 2965 and 29G6 of the General Code, which I have 
cited above. Very truly yours, 

372. 

TnroTIIY S. HoGAN, 
Attorney General. 

OFFICES C0:\1PATIBLE-CLF/RK Ol<' COURTS AND MEMBER OF BOARD 
OF EDUCATION. 

As the language of section 11, General Code, the only relative stat·ute, does 
not prohibit a clerk of courts from holding the oflice of member of a board of 
education, anll as there is no incompatibility in the oflices, there is no legal 
objection thereto. 

Cou·llmt·s, Orrm, September 16, 1911. 

Hos . .Jons F. :\IAHEH. PrOS('Cltiing Attorney, Grecnvi/l(', Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of August 12th, in 

30-Yol. II-A. G. 
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which you request my opinion as to whether the same person may lawfully 
hold the offices of clerk of courts of Darke county and member of the board of 
education of the Greenville city school district, which said school district is 

·located in Darke county. 
Section 11 of the General Code provides as follows: 

"No person shall hold at the same tinie by appointment or election 
more than one of the following offices: Sheriff, county auditor, county 
treasurer, clerk of the court of common pleas, county recorder, prose
cuting attorney, probate judge and justice of the peace." 

Similar provisions are found in sections 2565 and 2783 of the General 
Code. 

None of these f)rovisions, however, in my opinion, preclude a person from 
holding at the same time, by appointment or election, one of the offices men
tioned in said sections, and another office not therein mentioned. The prohibi· 
tion is against holding more than one of the offices mentioned, and by clear im
plication it follows that the prohibition is not intended to be extended to hold
ing one of the enumerated offices and another unenumerated office at the same 
time. 

The question then becomes one of common law compatibility. I have care
fully examined the statutes relating to the powers and duties of the clerk of 
courts and of boards of education of city school districts, and find therein no 
provision by virtue of which the two offices in question could under any con
ceivable circumstances be brought into adverse mutual relations. 

I am, therefore, of the opinion in the absence of any possible occasion for 
the adverse exercise of the powers of the two offices in question, and in the 
absence further of any express provision of statute prohibiting the holding of 
the two offices by a single individual, that the positions of clerk of courts and 
member of the board of educa~ion of a city school district, located in the 
county, may lawfully be held by the same person at the same time; and that, 
therefore, a person now holding the office of clerk of courts may lawfully be 
elected as member of such board of education. 

375. 

Very truly yours, 
TilllOTHY s. HOGAN, 

Attorney General. 

SALARY FEE FUND-COUNTY RECORDER_:_FEES EARNED BUT NOT' 
COLLECTED-PAYMENT OF SALARY OF PREVIOUS YEARS. 

Section 2986, General Oode, intends that t·he salary of a county recorder 
and the expenses of the office shal-l be 1Jaid only from fees earned during the 
year for which the salary is payable. 

A recorder must be able to determine, therefore, just what amount was 
earned by him in any given year before his salary may be paid from tees earned 
in that year, but- not collected until subsequent years. 

CoLullrnus, OHIO, September 17, 1911. 

Hox. AL'rox F. Bnowx, Prosecuting Attorney, Lebanon, Ohio. 
DEAR Sm:-I am in receipt of your favor of July 12th, wherein you state 

as follows: 
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"The recorder of Warren county h~ been such recorder since Sep
tembE-r 1, 1903, and since September 18, 1907, has been rnaldng a gen
eral index under the authority of section 2766, General Code. 

"From September 25th, 1907, to .January 1, 1908, ·he drew no salary 
for himself as such recorder, but only drew sufficient money to pay the 
clerl's in his office; during said time he was engaged in the making 
of the general index as abovQ stated; the recorder is not now able to 
say how many of the tracts were described as provided in section 2766 
duri-ng said time, neither is he able to say how much was earned 
during that time in fees, all he can say with certainty is that during 
said time he worked on the indexing and that now by reason of said 
indexing, which has covered the time from September 18, 1907, to 
the present date, there is a surplus in his fee fund sufficient to pay 
the balance claimed to be due. 

"Under the circumstances does the section 2986 authorize the 
county commissioners to allow a sum sufficient to pay the recorder's 
salary from September 25, 1907, to .January 1, 1908." 

The law in force at the time stated in your inquiry, to-wit: From Sep
tember 25, 1907, to .January 1, 1908, which embodied what is now section 2986 
of the General Code is to be found in 98 Vol. Ohio Laws, page 92, section 8, 
and reads as follows: 

"If any probate judge, sheriff, clerk of the common pleas court, or 
recorder shall not have received the full amount of his salary as pro
vided in this act for any year of his term, but shall, during such year, 
have earned fees payable to his office in an amount equal to the ag
gregate of his salary and the compensation paid for that year to his 
deputies, assistants, bookkeepers. clerks and other employes, he shall 
be entitled to receive from the proper fee fund, on the allowance of. 
the county commissioners, an amount equal to the difference between 
his salary for such year paid to him during his incumbency and the 
salary for that year, as heroin fixed, whenever that amount is collected 
by any successor to him in office from the unpaid fees earned during 
said year; or if the entire difference be not collected, then he shall re
ceive such part of the same as may be so collected." 

Said provision of law was carried into the General Code as section 298G, which 
reads as follows: 

"If a probate judge, sheriff, clerk of the court of common pleas, 
or recorder has not received the full amount of his salary for any 
year, as provided in this chapter, but, during such year, has earned fees 
payable to his office in an amount equal to the aggregate of his salary 
and the compensation paid for that year to his deputies, assistants, 
bookkeepers, clerks and other employes, he shall be entitled to receive 
from the proper fee fund, on the allowance of, the county commission
ers, an amount equal to the difference between his salary for such year 
paid to him during his incumbency and the salary for that year, as 
herein fixed, whenever that amount is collected by a successor to him 
in office from the unpaid fees earned during such year, or, if the entire 
difference be not collected, he shall receive such part thereof as is so 
collected." 
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Section 2986, supra, was amended, 101 0. L., 346, but the amendment 
thereof does not affect the question at issue. The intent of the provisions of 
section 8, 98 0. L., 92, foregoing set forth and of the provisions of section 2986 
of the General Code, supra, as I view the same, is: The county recorder shall 
receive his salary only in the event that the fees earned by his office shall 
equal the amount of his salary and the compensation paid to his clerk hire in 
any one particular year. UnleEs the fees .earned during such year are of an 
amount equal to the aggregate of his salary and compensation paid to his sub
ordinates he is not entitled to receive any allowance in excess thereof on the 
allowance of the county commissioners. 

You state in your letter that the recorder is not able to say how much 
was earned during that time in fees. 

I am of opinion that it is necessary in order for the recorder to obtain 
any allowance by way of salary for the time mentioned in your inquiry, it 
must clearly appear that the fees earned by his office were sufficient to pay 
him such salary or part of salary over and above the amount necessary for 
clerk hire. 

For your information I beg to state that section 2986, referred to in your 
letter of July 12th, was repealed by Senate Bill No. 141, passed May 19, 1911. 

376. 

Very truly yours, 
TIMOTHY S. JlOGAN, 

Attorney General. 

TAXES AND TAXATION-SMITH ONE PER CENT. LA W-PROHIBITlON 
OF CHANGE OF VALUES IN PERSONAL PROPERTY FOR YEARS 1910 
AND PRECEDING-NO EFFECT ON PENDING COMPLAINTS. 

While section 2 of the Smith bill prohibits change of valuations of per
sonal property as of the years 1910 and preceding, after the passage of the act, 
it cannot be construed to apply to complaints filecl prior to the act clemancling 
a decrease in such valuations. Section 26, General Corle, providing against the 
a({ecti.ng of pending proceeain.Qs by the passage of repeals or amendment-s, 
further sttpports this construction of the intent of section- 2 of the Sntith law 
aforesaid. 

CoLu~mus. Onw, September 18, 1911. 

Hox . .Jonx A. CLJXE. Prosecuting Attorney. Cleveland, Ohio. 
DEAH Sm:-I beg to acknowledge receipt of your letter of June 16th, re

gretting the delay in replying to the same, which has been occasioned by an 
unusual pressure of business in this department. 

You ask i( section 2 of the Smith bill, to-wit: 

"From and after the passage of this act no county auditor, as
sessor or other official shall place upon the tax list or duplicate for 
taxation as of the year nineteen hundred and ten, or as of any year 
preceding said year, any personal property which should have been as
sessed for taxation as of such year hut which was not returned for 
taxation therein; nor shall any such officer change in any manner the 
valuation of the year nineteen hundred and ten, or for any preced-
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!ng year, of personal property returned for taxation in such year, any 
act heretofore passed to the contrary notwithstanding; and all acts and 
parts of acts insofar as they relate to the assessment and valuation of 
personal property for taxation for the year nineteen hundred and ten, 
or any preceding year, and insofar as they are inconsistent with the 
provisions of. this section are hereby repealed." 

prohibits boards of equalihation from rlecreasiny pE'rsonal tax returns where 
complaints and requests for such course were filed with the board in ::\larch, 
1911, some three months before the Smith bill was passed. 

In reply I desire to say that the sole object of section 2, quoted above, was 
to emphasize the intention of the legislature that no additions should be made 
to personalty for any year prior to 1911. 

Section 9 of the act of May 10, HJlO ( 101 0. L., 434), excepting the levy, 
collection and assessment of taxes for 1910 from all of the provisions of the 
act therein contained, left the matter in such shape that it became necessary 
to enact such a provision as is found in section 2 of the Smith law, approved 
.June 2, 1911. While the section to which you refer prohibits "change in any 
valuation" it must be read in connection with the entire act and the intention 
of the legislature, and does not refer to decrease in a personal tax on complaint 
filed prior to the passage of the section. Then again, section 26 of the General 
Code provides: 

"Whenever a statute is repealed or amended, such repeal or amend
ment shall in no manner affect pending actions, prosecutions, or pro
ceedings, civil or criminal, and when the repeal or amendment relates 
to the remedy, it shall not affect pending actions, prosecutions, or pro
ceedings, unless so expressed, nor shall any repeal or amendment 
affect causes of such actions, prosecutions, or proceedings, existing at 
the time of such amendmenl or repeal, unless otherwise expressly pro
vided in the amending or repealing act." 

This section would save the matter involved in the complaints filed prior 
to the enactment of section 2. above quoted. 

I am therefore of the opinion that the board of equalization has full juris
diction to decrease the personal tax return under the circumstances stated in 
your communication. 

Very truly yours, 
TI:IIOTHY s. HOGAN, 

Attorney General. 
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A 383. 

TAXES AND TAXATION-SMITH ONE PER CENT'. LAW-BOARDS 'OF 
TOWNSHIP PARK. COMMISSIONEJRS-LI:\UTA TIONS-STATU'I'E MAK· 
ING TOWNSHIP OFFICERS APPOINTIVE IS UNCONSTITUTIONAL. 

Assuming to be constitutional, section 3423, General Code, authorizing the 
township parlc commissioners to levy each- year one mill on all property tor 
parlc purposes, ov('r ancl above "a/,1 other limitations authorized by law," it is 
not expressly excepted from the provisions of the Smith law and therefore sub
ject to all its limitations. 

Since, however, Article X, section 4 of the constitution provicles that 
"township officers shall be elected by the electors of each township," and since 
the board of parlc commissioners are given the exercise of continuing powers, 
highly governmental in their nature, with respect to the whole township, in
clucling the right of eminent clomain ancl the tJOwer to levy taxes, they are clear
ly inclttclecl within the class of "township officers," ancl therefore the statutes 
making their office appointive is clearly unconstit1ttional. 

Cor,u:~rnus, On10, September 21, 1911. 

Hox. F. R. HOGUE, Proseettting Attorney, Jefferson, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of September 14th, 

in which you call my attention to the provisions of section 3423, General Code, 
and request my opinion as to the effect thereon of the Smith one per cent. law, 
so-called. Said section 3423 provides as follows: 

"To defray the expenses of purchasing, appropriating and improv
ing lands for park purposes and maintaining them as a free public 
park, the township park commissioners may levy, each year, a sufficient 
tax, not to. exceed one mill on each dollar of valuation on all real and 
persona] property, including property within any municipal corpora
~ion within the limits of the township, o.ver and above all other taxes 
and limitations thereon, authorized by law. "' * *" 

This section was, of course, based prior to the passage of .June 2, 1911. 
102 0. L., 266. It will not be necessary for me to quote the provisions of the 
1atter act. Its purpose and intent are stated in such definite and unmis
takable language that there can be no doubt concerning them. In addition to 
the repealing clause to which you refer, there are many other evidences in 
the act of a controlling intention on the part of the general assembly to make 
tlie law of 1911 apply to the levy of all taxes except those expressly excluded 
therefrom, and to impose the limitations of that law upon the amount and rate 
of taxes that might be levied for all purposes, excepting only such purposes as 
are expressly excepted in the law itself from the operation of such limitations. 

Section 3423 and the taxes levied under its favor are not expressly ex
cepted from the provisions and limitations of the Smith law. The phrase of 
said section "over and above all other taxes and limitations thereon authorized 
by law" must be construed as applying to such limitations as were in force at 
the time of the adoption of the section. It is not construed as referring to the 
Smith law; and if so construed it is clearly in conflict therewith and must 
yield thereto, as the Smith law is the later in point of enactment. 

The phrase in question, then, must be regarded either as not applicable 
to the Smith law, or as repealed thereby. In either event, of course, it is 
simply ineffective. 
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There is another effect, however, which the Smith law has upon the opera
tion of section 3423 of the General Code, and which I feel impelled to mention, 
although you do not inquire particularly concerning it. Section 5649-3 of the 
Smith law provides in effect that the maximum rate for any purpose shall be 
changed, so that such maximum rate will in no case produce a greater amount 
of taxes than the present rate for the same purpose if levied on the total valua
tion of all the taxable property in a district in the year 1910. That is to say, 
instead of the amount which may be levied under section 3423, General Code, 
now being one mill (in case other limitations of the Smith law allow a levy of 
one mill), it is the amount which would have been produced by a levy of one 
mill on the duplicate of the township in the year 1910, and in no case more 
than one mill. 

I may add that the only consideration which points to a conclusion oppo
site to that which I have reached is the fact that a township park is estab
lished by vote of the people under section 3420, General Code, in pari materia 
with section 3423. However, the popular vote had upon the proposition estab
lishing the township park is not, in my jurlgment, such a vote of the people 
authorizing special levies as is contemplated by section 5649-3a, which exempts 
such levies from the two mill limitation of the Smith hw, but not from the ten 
mill limitation and the other limitations thereof. 

There is another point, however, which is conclusive of the whole matter. 
I have hesitated to mention this point, but on careful consideration of the 
question, as you present it, I am satisfied that it is fairly bPfore me, and that 
I cannot escape from expressing my opinion thereon. 

Section 3415 of the General Code provides that the board of park commis
sioners shall be appointed by the court of common pleas. 

Section 3420 provides that when the vote of the people is in favor of estab
lishing a free public park the commh;sioners shall constitute a board, with 
power to locate, establish, improve and maintain a free public park. 

These commissioners are also to have power, under section 3421, to award 
contracts, to appoint officers and employ persons necessary to carP for thP parlu;, 
to pass ordinances ]l'rohibiting the selling, giving away or using of· intoxicating 
liquors as a beverage in the park, to pass by-laws, rules and regulations for 
the government of the par]{ and to impose fines and penalties for violation 
thereof. 

Section 3422 seeks to authorize the commissioners to exercise the right of 
emim.nt domain; while section 3423, as we have already seen, seeks to authoriz:J 
this board to levy a tax without the interposition of any other public authority. 

It is difficult to conceive of a more complete vesting of powers of govern
ment in any public officer or board than that which these statutes seek to 
make in the board of park commissioners with respect to the management and 
control of publi_c parks. 

Article X, section 4 of the constitution, provides that: 

"Township officers shall be elected by the electors of each town
ship. "' "' *" 

This is quite like the second section of the same article, which provides 
that: 

"County officers shall be elected e * * by the electors of each 
county. • • *" 

Under this second section it has been held repeatedly that an act provid-
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ing for the exercise of official powers for and on behalf- of a county by ap
pointive officers is J_mconstitutional. 

State vs. Brennan, 49 0. S., 39. 
State vs. Halliday, 61 0. S., 171. 
State vs. Thrall, 59 0. S., 369. 

There are numerous decisions of circuit courts to the same effect. 
That the board of park commissione;s are township officers is too plain 

for argument. Their powers are continuing, not temporary. They are exer· 
cised with respect to the whole township, and are highly governmental in their 
nature, including as they do the exercise of the right of eminent domain and 
the power to levy taxes. 

For this reason the whole act relating to township parks is unconstitu
tional, and clearly so; and while I have made it a rule of this office not to ex
press an opinion upon the constitutionality of an act, and particularly against 
the constitutionality of a given act, unless the matter is clear and unless my 
opinion is solicited, yet, what I may term, the glaring unconstitutionality of 
these provisions has constrained me to make an exception to the rule in this 
case. 

For this reason I should be inclined to hold that, so far from any question 
being ralsed as to the power of park commissioners to levy inside or outside 
'of the limitations cf the Smith law, such commissioners have no power to levy 
taxes at all, becauEe the act creating them, and providing for their powers and 
duties, is unconstitutional. 

386. 

Very truly yours, 
'rll\WTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-RETURNS OF CORPORATIONS AND BANKS TO 
COUNTY AUDITOR-BANKS AND BANKING-DEDUCTION OF REAL 

ESTATE. 

A bank is requirecl to make its returns to the auditor. under section 5404, 
General Gocle. ancl a corporation uncler 5407, General Gocle. In 'both cases all 
properties must be returnecl to the auditor and deductions tor real estate values 
musii be made by that official himself. 

In the case of a bank, however, the board of review has nothing tvh{Ltevcr 
to clo witlz the equalization or revision of returns. while in the case of a cor
poration the boarcl of review may exercise its powers. 

CoLu~mus. OHIO, September 22, 1911. 

Hox. C. P. GILUrER. Prosecuting Attorney. Warren. Ohio. 
DEAR S1n:-I beg to acknowledge receipt of your letter of September 6th, 

in which you state that it is the understanding of the board of review of War
ren that the tax commission of Ohio has ruled that the surplus and undivided 
profits of a savings and loan company are subject to taxation without deduc
tion on account of the real estate included therein and otherwise taxed. You 
wish me to state the position of this office upon this matter. 
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Replying- to your letter I beg to advise that I am informed that the tax 
commission has made no such ruling as that referred to. The whole matter is 
covered by the provisions of section 5405, General Code, as amended, 102 0. L., 
Gl. This section, which relates to the returns to be made by incorporated com
panies whose taxation is not otherwise specifically provided for, provides in 
part that: 

"Upon rece1vmg such returns the auditor shall ascertain and de
termine the value of the property of such companies and deduct from 
the aggregate sum so found, of each, the value so assessed for taxa
tion of any r~al estate included in the return. * * *" 

If the return, then, is made under this section, it is the duty of the cor
voration to return its entire personal property, including the real estate nec
essary to its daily operations, at its true value in money. It is then the duty 
of the county auditor to deduct the assessed value of the real estate from the 
aggregate value of the personal property as determined by him. That is to 
say, the intention of the law is that the real estate shall not be twice taxed, 
once specifically and once as an element in the value of the personal property 
of the corporation; bl.lt the law does not excuse the corporation from return
ing the actual value of its real estate. 

The foregoing is upon the assumption that the corporation concerning 
which you inquire is not a bank. From the name which you give to me I am 
unable to determine whether or not this is the case. If the corporation in 
question is a banking company, then it is required to make its returns under 
sections 5467, et seq., General Code. The scheme under these sections is prac
tically the same as that under section 5404 et seq.; that is to say, the resources 
and liabilities of the bank in gross must be returned to the county auditor, who 
is to determine the p~r value of the shares in the aggregate, and he must then . 
deduct from the result so ascertained the assessed value of the real estate. 

There is this difference, however, between the machinery for the assess
ment of ban]{s and that for the assessment of other corporations. In the case 
of banl{S the function of equalization is to be discharged by the state tJ.x com
mission under and by virtue of sections 136 to 140, inclusive, of the act of .June 
2, 1911, 102 0. L., 256. For this reason, in my opinion the board of review has 
no jurisdiction over the returns of a banking company. 

It is important, therefore, to determine whether or not the corporation con
cerning which you inquire is a banking' company required to make its returns 
under section 5407, or a corporation required to make its returns under section 
5404 of the General Code. In both cases the assessed value of real estate may 
not be deducted by the corporation itself from the return, but must be deducted 
hy the county auditor; in the first case, however, the board of review has noth
ing whatever to do with the equalization or revision of the returns, while in 
the second case the board of review may rightfully exercise its powers in the 
premises. 

Very truly yours, 
Tlli!OTIIY 8. HOGAN, 

Attorney General. 
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389. 

ALTERATION OF COUNTY ROAD-PETITIONERS-"DAMAGES" ALLOWED 
BY VIEWERS INCLUDE "COl\'IPENSATION"-POWE,R OF COMMISSION
ERS TO MAKE PETITIONERS PAY DAMAGES AND TO GIVEl COUNTY 
ASSISTANCE-NO POWER OF TOWNSHIP TRUSTEES TO ASSIST. 

The wo1·d "damages·· as used in section 6883, General Code, providing for 
the allowance of such to prope1·ty owners by viewers when a cou,nty road 
is altered upon petition of neigh boring freeholders, includes: "compensation." 

Under saicl stat·ute, the commissioners are authorizecl to pay a portion of 
the same from the county treasury ana require the balance to be paia by the 
petitioners ana they may refuse to establish the roaa as a 1J'Ublic highway un
less saia clamages are paid by the petitioners. 

Where bot·h the petitioners ana the commissioners refuse to pay sttch dam
agC's, the totcnship trustees have no power or authority to pay the same. 

CoLullrnus, Onw, September 22, 1911. 

Hox. Fm;o W. CHow, Prosecuting Attorney, Pomeroy, Ohio. 
DEAl\ Sm:-Under date of August 23d you submit for my opinion the fol

lowing question: 

"Certain, petitioners of Columbia township, Meigs connty, Ohio, filed 
with the county auditor of said ccunty a petition· to the county com
missioners of said county according to Jaw, asking for the alteration 
of a county roaa in said township, and certain damages and compensa
tion were duly and legally assessed by viewers to the persons through 
whose premises the said road is proposed to .by, .altered. The county 
commissioners of Meigs county have ordered the township trustees of· 
said township to open and alter the said county road as asked for in 
said petition. If the county commissioners of said county and the peti
tioners for the alterat:on of said county road or either refuse to pay the 
compensation and damages to the r:erson or persons through whose 
premises the said road is proposed to be altered, have the township 
trustees of said township power and authority to pay the said owner 
or owners of said lands through which the said road is proposed to be 
altered the said compensation and damages? In other words, have the 
trustees of the township power and authority to pay persons through 
whose premises a county road is proposed to be altered, the damages 
and compensation awarded by viewers, in order to secure the alteration 
of a county road, when the commissioners of said county and the peti
tioners asking for said alteration refuse to pay the same?" 

Under the head of "County Roads," Chapter 2 of Title 4, Public Highways, 
are the following sections: 

Section 6861 provides as follows: 

"Applications for laying out, altering, changing the width of, or 
vacating a county road shall be by petition. to the county commission
ers, signed by at least twelve free-holders of the county residing in the 
vicinity of the road to be laid out, viewed or reviewed, altered or va-
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cated. One of more of the signers to such petition shall enter into 
bond with sufficient surety, payable to the state for the use of the 
county, conditioned that the persons making such application shall pay 
into the treasury of the county the amount of all costs and expenses 

. accruing thereon in case the application fails. (R. S., Sec. 4638.)" 

Section 6867, General Code, provides as follows: 

"On the presentation of the petition, if the county commissioners 
are satisfied that lawful notice has been given, they shall appoint three 
disinterested free-holders of the county as viewers, who shall also l.Je 
a jury to assess and determine ihe compensation to be paid in money 
for the properties sought to be appropriated, without deduction for 
benefit to any property of the owner, and to assess and determine how 
much less valuable, if any, the land or premises from which such ap
propriations may be taken, will be rendered by the opening and con
struction of the road. The county surveyor shall survey the road. (R. 
S., Sec. 4642.)" 

Section 6875, General Code, provides as follows: 

"As a jury the viewers and surveyor shall also discharge the duties 
required of them in section sixty-eight hundred and sixty-eight, and 
assess and determine the damages sustained by any person through 
whose premises the road is proposed to be established, altered or va
cated. (R. S. 4646.)" 

Section 6876, General Code, provides as follows: 

"The viewers shall not be required to assess or award damages or 
compensation to any person except minors, idiots or lunatics, in conse
quence of the opening of the road, unless the owner or his agent, hav
ing notice, as· provided in sections sixty-eight hundred and seventy-two 
anrl sixty-eight hundred and seventy-three, of the application and pro
ceedings by which his property is sought to be appropriated or may be 
injured, has filed a written application with the viewers, giving a de
scription of the premises on which damages or compensation is claimed. 
Application for damages shall be barred unless they are presented as 
provided in this chapter. (R. S. 4647.)" 

Section 6882, General Code, provides as follows: 

I 

"The viewers, at the time they make their report of the view, shall 
make a separate report, in writing, stating the amount of damages, if 
any, and to whom by them assessed, which would accrue by the open
ing of the road. They shall file the written applications, on which such 
assessments have been made, with the county auditor. (R. S. 4651.)" 

Se('tion 6883 of the General Code provides as follows: 

"The county commissioners shall cause such report to be publicly 
read on the third day of the session at which it was received, and if no 
petition for review or alteration has been presented and received, and 
they are satisfied that the amount so assessed and determined is just 
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and equitable, and that the road will be of sufficient importance to the 
public to cause the damages which have been assessed to be paid by 
the county, they shall order them to be paid to the applicants from 
the county treasury. If in their opinion the road is not of sufficient 
importance to the public to cause the damages to be paid by the county, 
they may refuse to establish the road as a public highway unless the 
damages which have been assessed are paid by the petitioners. The 
commissioners may order a portion of such damages to be paid out of 
the county treasury and require the petitioners to pay the remainder 
thereof before such roads are opened. (R. S., Sec. 4651.)" 

It will be noted that in section 6883, supra, it is provided that if the county 
commissioners are satisfied that the amount as assessed and determined by 
the viewers is just and equitable, and that the road would be of sufficient im
portance to the public to cause the damages which have been assessed by such 
viewers to be paid by the ·county, such commissioners shall order them to be 
paid from the county treasury, but if in the opinion of the county commission
ers the road is not of sufficient importance to the public to cause the damages 
to be paid by the co~nty, such commissioners may refuse to establish the road 
as a public highway .unless the damages which have been assessed are paid by 
the petitioners. It is further provided that the county commissioners may 
order a portion of such damages to be paid out of the coimty treasury, and re
quire the petitioners to pay the remainder thereof before such roads are opened. 

Jn the case of Grove vs. Commissioners, 8 Ohio Circuit Court Report, page 
166, at pages 168 and 169 Judge Shearer says: 

"Referring to those chapters, we find in section 4642 a provision 
for the appointment of viewers to determine compensation to be paid 
for lands taken, and to assess how much less valuable the premises will 
be rendered by opening the road. Section 4645 provides for notice of 
land owners of the time and place of the meeting of the viewers and 
of the day by which claims for compensation shall be filed. Section 
4646 enacts that such viewers shall assess the compensation and dam
ages sustained by land owners, through whose lands the road is to be 
located, etc., who have complied with the requirements of section 4647, 
respecting filing their claims, 3:nd section 4651 provides for the pay
ment of such damages. We find no express provision for the payment 
of compensation, although it is required to be determined by the view
ers. The money to be paid is called damages." 

and on page 170: 

"We incline to the opm1on that, notwithstanding the omission or 
any express provision fqr compensation to land owners for lands ap
propriated for the construction of roads, the proper construction is 
that 'damages' where used alone in these statutes, includes compensa
tion. Certainly it was not the purpose of the general assembly to pro
vide for the ascertainment of the value of lands taken for public use, 
for appeals from the assessment of such value, etc., and provide no 
means for their payment. 

"There is no great violence to language in treating 'compensation' 
and 'damages' as synonymous. Compensation is defined, 'what is given 
to supply a loss.' Damages-'money awarded by a court of law on ac
count of loss or injury.' " 
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am, therefore, cf the opinion that the word "damages" as used in section 
6883, supra, would likewise include compensation. The above section provid
ing exactly how damages and compensation are to be paid, to-wit, either by 
the petitioners for the road or from the county treasury, and there being no 
provision that· the township trustees may pay the same on failure of either the 
11etitioners or tqe county commissioners so to do, I am of the opinion that the 
trustees of the township have no power or authority to pay damages or com
pensation to persons through whose premises a county road is proposed • to be 
altered. Yours very truly, 

392. 

TDIOTITY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-S:VIITH ONE PER CENT. LAW-TEN :MILL AND 
FIFTEEX :::mLL LI::.\IITA'I'IONS- SINKING FUND LEVIES AUTHOR
IZED BY VOTE OF ELECTOH.S-DEST,RUCTION OF SCHOOL HOUSE 
NOT AN E:\1ERGENCY. 

Under section 5649-5b, General Corle, interest and sinking fund levies to 
pay for indebtedness create(! subsequent to June 2, 1911, under auUwrization of 
a popular vote, are excluded only from the ten mill limitation of the Smith one 
per cent. law. 

Under section 5649-4, General Corle, the taxi!l!J authorities are authorized to 
exceed CLll limitations for certain emergencies referred to therein. 

The destruction of a school house is not such an emergency, however, ancl 
therefore when, because of such a casualty, it becomes necessary to borrow 
money ancl issue bonds, t-he amounts authorized by vote of electors on the ques
tion of additional taxes ancl boncl issues necessary, must be within the limita
tion of -fifteen mills. 

Cou;::~m<;s, Onm, September 2G, 1911. 

HoN. Ht·au R. GIL"IOHE, Prosccutina Attorney, Eaton, Ohio. 
D1·~.\R S11::-I beg to acknowledge receipt of your letter of September 21st, 

requesting my opinion as to whether under the one per cent. tax limitation 
law, so-called, 102 0. L., 2GG, a tax exceeding fifteen mills may by vote of the 
people or otherwise be levied within a taxing district, if the excess consists of 
interest and sinking fund levies for the purpose of discharging indebtedness 
created after June 2, 1911, by vote of the people. 

Section 5649-5b of said act, 102 0. L., 273, provides that: 

"In no case shall the combined maximum rate for all taxes levied 
in any year in any county, city, village, school district or other taxing 
district, under the provisions of this and the two preceding sections 
and sections 5G49-2 and 5G4!l-3 of the General Code as herein enacted, 
exceed fifteen mills." 

Analysis of this provision establishes the following facts: 
1. "Taxes levied under the provisions of this and the two preceding sec

tions" includes all additional taxes authorized by vote of the people. 
2. "'I'axes levied under the provisions of sections 5649-2 and 5649-3 of the 

General Code" embraces interest and sinking fund levies of all kinds. 
This follows because section 5G49-2 imposes its limitation, measured by 
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the amount of taxes for all purposes, raised in the district in the year 1910, 
upon such sinking fund levies, as well as levies for other purposes, and the 
supreme court has eJ>prPssly held in the case of State ex. rei. vs. Sanzenbacher, 
that this is the case. A careful reading of this section establishes the fact, I 
think, that interest and sinking fund levies to pay for indebtedness "hereafter 
incurred by vote of the people" are not thereby excluded from any limitation 
excepting the limitation of ten mills. 

In view of the foregoing I am of the opinion that in only one class of 
cases, to which I shall hereafter refer, is there any authority to exceed the 
maximum and all inclusive limitation of fifteen mills, whether by vote of the 
people or for interest and sinking fund purposes or otherwise. 

The exception .to which I refer is that embodied in section 4 of the act of 
May 10, 1910, therein designated as section 5649-4, General Code, which pro
vides that: 

"For the emergencies mentioned in sections forty-four hundred and 
fifty, forty-four hundred and fifty-one, fifty-six hundred and twenty-nine 
and seventy-four hundred and nineteen of the General Code, the taxing 
authorities of any district may levy a tax sufficient to provide therefor, 
irrespective of any of the limitations of this act." 

(101 0. L., 431.) 

have heretofore held that the phrase "any of the limitations of this act" 
refers, since the adoption of the act of June 2, 1911, which is in form an amend
ment to the remaining provisions of the act of May 10, 1910, to all the limita
tions of the act of 1911, and that the emergency levies referred to in said sec
tion 4 are exempted from all of the limitations of the act of 1911, including the 
limitation of fifteen mills. 

Unfortunately for the case which you mention, the emergency created by 
the destruction of a school house is not one of the emergencies referred to in 
section 5649-4. 

I am of the opinion, therefore, that when it becomes necessary through 
the destruction of a school house to borrow money and issue bonds therefor, 
and when a popular vote is taken, both upon the proposition of additional 
taxes under the Smith law and upon the proposition of issuing bonds, borrow
ing money and levying taxes under the statutes relating to boards of educa
tion, the annual taxes levied for the purpose of discharging the bonded in
debtedness so created must be counted in ascertaining whether or not the limi
tation of fifteen mills imposed by section 5649-5b, above quoted, wilf be ex-
ceeded. 

c 392. 

Yours very truly, 
.TIMOTHY S. HoGAN, 

Attorney General. 

SHERIFF'S FEES IN LUNACY CASES, .ETC., NOT IN ADDITION TO SAL
ARY-DISPOSITION. 

As the statutory provision for tees of sheriffs in cases of lnnacy, epilepsy, 
etc .. does not expressly provide that they will be in addition to his salary as 
docs t'Le provision for tees in cases where the state fails to convict, such fees 
must be paid into the co1mty treasury in accordance with section 2916, General 
Code. 
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CoLc~ncs, Onm, September 25, 1911. 

Ho:'(. DA:'(IEL ·w. :1\lt:HPIIY, Prosecuting Attorney, Batavia, Ohio. 
DEAR SLR:-1 beg to acknowledge receipt of your letter of September 7th, 

in which you request my opinion as follows: 

"Thomas 'I'eal, as sheriff of Clermont county, Ohio, claims that he 
is entitled in addition to his salary and his allowance of three hundre<l 
dollars in cases where the state fails to convict, the fees in cases of 
lunacy, etc., as set forth in the concluding paragraph in section 2846, 
General Code, as amended in volume 102, Laws 1911. 

"My contention is that all the sheriff's fees mentioned in the con
cluding paragraph should go into tlie fee fund, but the sheriff of Cler
mont county contends that they should not, but that they should go 
direct to him for services rendered. 

"Kindly advise me if the contention of the sheriff should be al
lowed." 

The sheriff bases his contention on the amendment of section 2846 of the 
General Code, which became a law June 7, 1911. Section 2846, prior to the 
amendment, related only to the additional allo'Yance to the sheriff and read as 
follows: 

"In each county the court of common pleas shall make an allow
ance of not more than three hundred dollars in each ye3.r for the sheriff 
for services in criminal cases, where the state fails to convict, or the 
defendants yrove insolvent, and for other services not particularly pro
vided for. Such allowance shall be paid from the county treasury." 

Section 2846 as amended, 102 0. L., 287, reads as follows: 

"Upon the certificate of the clerk and the allowance of the county 
commissioners the sheriff shall receive from the county treasury in 
addition to his salary his legal fees for services in criminal cases 
wherein the state fails to convict and in misdemeanors upon conviction 
where the defendant proves insolvent, but not more than three hun
dred dollars shall be allowed for the services rendered in any one year 
of his term. The fees of the sheriff in cases of lunacy, epilepsy, feeble
minded, boys' indu!itrial school, girls' industrial home, school for blind, 
school for deaf, and for serving sul.Jpoenas for grand jury witnesses, 
and summoning jurors, except in appropriation cases, shall be paid out 
of the county treasury upon the certificate of the proper officer of the 
court in which the services were rendered." 

The legislature, in addition to a slight modification of the old section, added 
the following: 

"The fees of the sheriff in cases of lunacy, epilepsy, feeble-minded, 
boys' industrial school, girls' industrial home, school for blind, school 
for deaf, and for serving subpoenas for<grand jury witnesses, and sum
moning jurors, except in appropriation cases, shall be paid out of the 
county treasury upon certificate of the proper officer of the court in 
which the services were rendered." 

......... 
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You will note that the language added in the way of amendment to sec
tion 2846, General Code, does not expressly authorize county commissioners to 
allow from the county treasury the fees mentioned in addit-ion to the salary 
of the sheriff but simply authorizes the fees mentioned in such cases to be paid 
out of the county treasury. 

Section 2916, General Code, referring to the salaries of county officers pro
vides: 

"Such salaries shall be instead of all fees, costs, penalti"es, per
·centages, allowances and all other perquisites of whatever kind which 
any of such officials may collect and receive, provided that in no case 
shall the annual salary paid to any such officer exceed six thousand 
dollars." 

Section 2983, General Code, as amended 102 0. L., 290, provides as follows: 

"At the end of each quarter, each such officer shall pay into the 
county treasury on the warrant of the county auditor, ali fees, costs, 
penalties, percentages, allowances and perquisites of whatever kind col
lected by his office during such quarter, for his official services, which 
money shall be kept in separate funds by the county treasurer, and 
credited to the office from which they were received for the sole use of 
the treasury of the county in which such officers are elected and shall 
be held as public moneys belonging to such county and accounted for 
and paid over as provided in Division III. * * *" 

I have- repeatedly held under authority of sections 2996 and 2983 of the 
General Code that no county officer is allowed any additional fees, compensa
tion or allowances unless there is express authority given by statute for such 
additional allowance, as for example, the first sentence of section 2846, Gen
eral Code. 

It is therefore plY opinion that section 2846, General Code, as amended, 
does not entitle the sheriff in addition to his salary and his allowance of $300, 
in cases where the state fails to convict, to the fees in cases of lunacy and 
the other cases mentioned therein. Therefore, the contention of the sheriff 
should not be allowed. Yours very truly, 

393. 

TIMOTHY s. HOGAN, 
Attorney General. 

TAXES-AND TAXATION-CATTLE -DEALER A MERCHANT-TAXED FOR 
AVERAGE A..\10UNT OF STOCK DURING YEAR. 

O-ne who buys and sells cattle with· a view to profit is a -merchant wit·hin 
the -meaning of section 5381, General Code. Such person shall be taxed tor such 
cattle according to the average amount of his stock d1tring the preceding year 
regarrUess of the fact; that all stock had been disposed of by hi-m, when the 
assessor calls to assess his propert'lf:, tor taxation. 

Counmus, OHIO, September 25, 1911. 

Hox. R. H. PATCHIN, Prosecuting Attorney, Geauga County, Chardon, Ohio. 
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DEAR Sm:-Under favor of :\lay 22, 1911, you ask an opinion of this de
partment upon the following: 

"I have been asked to obtain an opinion from your office upon the 
following question: A person is in business as a cattle dealer; buys 
and sells cattle and other stock the entire year; about the first of 
April he disposes of all his stock and when the assessor calls on him 
to assess his property for taxation he says that he has solfl all of his 
stock and that the money derived therefrom was used to pay his debts. 
Can a person dealing in this way be classed as a merchant and be com
pelled to give the average monthly amount invested in his business? 
If not, what would be the proper method of getting returns on this 
man's property?" 

A merchant for purposes of taxation is defined in section 5381, General 
Code, as follows: 

"A person who owns or has in possession or subject to his control 
personal property within this state, with authority to sell it, which has 
been purchased either in or out of this state, with a view to being sold 
at an advanced price or profit, or which has been consigned to him 
from a place out of this state for the purpose of being sold at a place 
within this state, is a merchapt." 

Section 5382, General Code, provides: 

"When a person is required by this chapter to make out and de
liver to the assessor a statement of his other personal property, he 
shall state the value of such property appertaining to his business as a 
merchant. Tn estimating the value thereof, he shall take as the cri
terion the average value of such property, as provided in the next pre
ceding RP.f'tion, which he has had from time to time in his possession 
or under his control during the year next previous to the time of mak
ing s.uch statement, if he has been engaged in business so long, anfl 

if not, then during sud1 time as he lias hcen so engagerl. Such aver
age shall be ascertained by taking the amount in value on hand, as 
nearly as possible, in each month of the next preceding year in which 
he lias been engaged in business, a1lding together such amounts and 
dividing the aggregate amount thereof by ttie number of months that 
he has been in business during such year." 

The supreme court of Ol}io in the case of Engle vs. Sohn, 41 0. S., G91, 
holds as follows: 

"A person who purchases and slaughters hogs, for the purpose of 
adding to the value thereof by certain processes and combination with 
other materials-whereby they are converted into bacon, lard and 
cured meats-with a view of making a gain or profit thereby, is a 
manufacturer and taxable, as such, under section 2742 of the Revised 
Statutes." 

In the above case the question was whether such person was a merchant 
as defined in section 5381, General Code, or a manufacturer, as defined in sec
tion 5385, General Code. 

31 ~Yo!. II· -A. G. 
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Ip. construing tbe two sections on page 694, Dickman, J., says: 

"In both definitions there is the common element of purchasing 
personal property, with a view of making a gain or profit. But the 
\iefinition of a manufacturer contemplates the attainment of such ob
ject by adding to the value of the property after purchase, by some 
process or combination with other materials, while the merchant is 
supposed to get his advanced price or profit by selling the article as 
it is, without subjec:ting it to any change by hand, by machinery, or by 
art." 

The syllabus in the case of Rosenbaum vs. City of Newbern, 118 N. C., 83, 
defines a merchant as follows: 

"The term merchant embraces all who buy and sell any species of 
movable goods for gain or profit." 

In the case of Myers & Housman vs. Commissioners, 83 Md., 385, the first 
syllabus is as follows: 

"Appellants, cattle dealers, received shipments of cattle bought by 
them, every Wednesday at the stock yards, where they seldom re
mained longer than one day, being then disposed of to purchasers or 
exported. T'hey had on hand for one or two days every week an aver
age of $20,000 worth of cattle. Held, that such average quantity of 
cattle being the stock in trade o~ the parties, is liable to taxation as 
property within the state just as goods bougnt by other merchants, 
since the cattle are not brought. into the state for a temporary pur
pose, but to be held until sold, and it is only owing to the course of 
trade that they are generally disposed of in one day." 

A merchant as defined in section 5381, General Code, is one who sells with 
a view to profit personal property owned, or controlled by him, or which he 
has in his possession, with authority to sell it, and which has been purchased 
within or without the state, or which has been consigned to him from without 
the state for the purpose of being sold within the state. 

Applying this definition to your inquiry: Cattle is personal property. One 
who buys cattle and sells it with a view to profit is a merchant as defined by 
the statute. 

It is not required by section 5382 that the property should be in the pos
session of the merchant upon day the taxes are levied. What is taxed is the 
average amount of his stock in trade during the preceding year. He may have 
nothing during April and yet be liable for the average value of his stock. 

A cattle dealer should be assessed for taxation in accordance with section 
5382, General Code. 

Respectfully, 
TL\IOTITY s. HOOA]", 

.Attorney General. 
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394. 

ELECTIONS ON QUESTION OF RELEASING FINDINGS AGAINST OF
FICERS-"GENERAL ELECTION" OF COUNTY, TOWNSHIP, CITY AND 
VILLAGE-COUNTY OFFICER. 

Section 2307, General Colle, ]Jrovilling tor the 5ubmission to the electors of 
a county, townS)zip. city, village or school clistriet at the next •·general election·· 
the question whethn· or not finrlings tor loss of funds against officers of such 
subdil:isions shall or shall not be released. comprf'hends that· tchen the findings 
are against a county officer, the question should be submitted at the next elec
tion for county officers: that is, in thr~ even num berccl year, ancl that; when the 
finding is against officers of other subdivisions, the question may be submittca 
at elections in orlcl numbrrea years at which officers of such subclivisions are 
elected .. 

CoLU;".IBUS, Ouro, September 26, 1911. 

Hox. W . .J. Scnwt;xcK. Prosecuting Attor.ney, Bucyrus, Ohio. 
Dt;An Sm:-I beg to acknowledge receipt of your letter of September 19th, 

in which you inquire as follows: 

"On the ........ day of ............. , 1911, our board of county 
commissioners adopted a resolution determining to submit to the 
qualified electors of this county, the question as to whether or not W. 
L. Alexander, a former county treasurer, and his sureties, should be 
released and discharged from all liability to o:r demands of Crawford 
county, Ohio, by reason of a loss of county funds occurring at the 
time of the failure of the Galion National Bank. 

"The above resolution was adopted in pursuance to section 230X, 
General Code of Ohio. 

"Section 2307 of the General Code provrdes, after the adoption of 
such resolution, 'such board may, at the next ensuing general elec
tion, * * '-' submit to the qualified electors thereof, the question 
whether such treasurer and the sureties upon his official bond shall be 
discharged from liability on account of such loss of funds.' 

"'I'he question now presents itself, whether or not the November 
election is, or is not a general election." 

Section 1 of Article XVII of the constitution provides as follows: 

"Elections for state and county officers shall be held on the first 
Tuesday after the first Monday in November in the ~ven numbered 
years; and all elections for all other elective officers shal! be held on 
the first Tuesday after the first Monday in November in the odd num
bered years." 

Section 4826 of the General Code provides as follows: 

"All general elections for governor, lieutenant governor, secretary 
of state, auditor of state, treasurer of state, attorney general, state com
missioner of common schools, state dairy and food commissioner, mem
ber of the board of publfc works, judge of the supreme court, clerk of 
the supreme court, judge of the circuit court, judge of the common 
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pleas court, senators and representatives to the general assembly, judge 
of the probate court, county commissioner, infirmary director, county 
auditor, county treasurer, county recorder, county surveyor, sheriff, 
coroner, clerk of the common pleas court and prosecuting attorney 
shall be held on the first Tuesday after the first Monday in November 
in the even numbered years. All votes for any judge for an elective 
office, except a judicial office, under authority of this state, given by the 
genera\ assembly, or the people, shall be void." 

Section 4831 of the General Code provides as· follows: 

"Township officers and justices of the peace shall be chosen by the 
electors of each township on the first Tuesday aft~r the first Monday 
in November in the odd numbered years." 

Section 4832, General Code, provides as follows: 

"At least twenty days before the regular election for township of
ficers, the township trustees shall issue their warrant to a constable 
of the township, directing him to notify the electors of the township 
to assemble at the time and place appointed for the regular election. 
The warrant shall enumerate the officers to be chosen at the election. 
On application of two or more freeholders of the township for that pur
pose, the trustees shall insert in the warrant such other question, if 
any, as may be proposed to be submitted at such election." 

Section 2307, General Code, provides as follows: 

"If the finding of such county commissioners, township trustees, 
city or village council or board of education, as the case may be, has 
been made and entered on the record book o{ its proceedings, such 
board or council may, at the next ensuing general election to be held 
in the county, township, city, village or school district, submit to the 
qualified electors thereof, the question whether such treasurer and the 
sureties upon his official bond shall be discharged from liability on ac
count of such loss of funds." 

Before passing upon this question it is well to quote two other sections 
of the General Code, to-wit: 

First, section 4840: 

Unless a statute providing for the submission of a question to 
the voters of a county, township, city or village provides for the calling 
of a special election for that purpose, no special election shall be so 
called. The question so to be voted upon shall be submitted at a reg
ular election in such county, township, city or village, and notice that 
such question is to be voted upon shdll be embodiecl in the proclama
tion tor such election.'' 

Second, section 5827: 

"At least fifteen days before the holding of any such general elec
tion, the sheriff of each county shall give notice by proclamation 
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throughout his county of the time and place of holding such election 
and the officers at that time to be chosen. One copy of the proclama
tion shaH be posted at each place where elections are appointed to be 
held, and such proclamation shali also be inserted in a newspaper pub
lished in the county." 

This notice refers to the time of the state and county elections as pro
vided for in section 4826. 

Sections 4840 and 4827 just quoted in conjunction with section 2307 of the 
General Code in my judgment are decisive of the question. A careful study of 
section 2307 of the General Code, which as aforesaid provides, such board or 
council may at the next ensu_ing general election to be held in the county, 
township. city, village or school district submit to the qualified electors thereof 
will disclose that in the case of a county officer to be relieved the county is 
the unit and the electors thereof are electors of the county, while if it is a 
township officer that is to be relieved the township is the unit and the electors 
thereof are electors of the township, and from a consideration of this section 
alone I would arrive at the conclusion hereinafter referred to. 

As to a county officer the matter is regarded as a county proposition, and 
townships, ci!ies and villages as such have nothing to do with the matter ex
cept that these political divis!ons are used as instrumentalities for determining 
the county vote. 

When you supplement these reasons with the additional ones disclosed by 
section 4840, which provides for the necessity of a notice, in connection with 
section 4827, which provides that as to a county election the sheriff shall give 
fifteen days' notice by proclamation throughout his county of the time and 
place of holding such election, and of the question to be submitted, the con
clusion is irresistible that the election referred to is one ·known as state and 
county election, because the sheriff does not issue any proclamation for town
ship, city, village or school district election. 

Reasoning from the foregoing premises I have no hesitancy in arriving at 
the conclusion that the board of county commissioners is without authority to 
submit the question to which you refer at the coming November election; that 
the earliest time at which the question may be submitted undet· existing law 
is at the November election to be held in 1912. 

A 394. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CENTRALIZA'I'ION Ole SCHOOLS-TRANSPORTATION OF PUPILS TO 
WITHIN ONE-HALF MILE OF RESIDENCE- CONSTRUCTION OF 
STATUTE. 

Section 7731, General Coclc, providing that. when transport<ztion of pupils 
is providecl tor upon the centralization of schools. the conveyance must pass 
within at least onc-half mile front the residence of each pupil, e:rce]Jt whrre the 
residence is more than one-half mile distant; from a public road. is satisfied 
whcn a vehicle stops within a half mile of such residence even though good 
road exists to a nearer distance. 

CoLl'~IBl'S. Onm, September 26, 1911. 

IT:>;. "P.. II. P.\H 111::. Prosecuting Attorney. Chardon, Ohio. 
Dt:Ail Suc-I beg to acknowledge receipt of your letter of September 11th, 

in which you request my opinion as follows: 
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"A question of transportation has arisen in the Parkman schools, 
which are centf!1lized. I refer you to section 7731, ·General Code, which 
reads: 'When transportation of pupils is provided for the conveyance 
must pass within at least the distance of one·half mile of the respec
tive residences of all pupils, except when said residences are situated 
more than one-half of a mile from the public road.' Under this sec
tion the following query has arisen: 

"A lives more than one-half mile from the main road; the hack 
hauling the children passes along the main road and when it comes 
to the road on which A lives it goes down that road far enough that 
it is within one-half mile of A's residence, and there turns around an"d 
requires A's children to walk to that point. Is that proper, or would 
the hack be required to go clear to A's residence? I am of the op1mon 
that it is proper for the hack to stop and turn around as soon as it is 
within the one-half mile limit. 

"Second, would it make any difference if this were the main road, 
for instance, suppose that A lived at the end of the main road and 
that the hack traveled down the main road to within one-half mile of 
A's residence and then turned around and compelled A's children to 
walk to the hack Would this be following the law? I am of the 
opinion that it would, but I have been asked to obtain a ruling from 
you upon the proposition." 

In reply to your inquiry, section 7731 of the General Code provides as fol
lows: 

"No township schools shall be centralized under the next preced
ing section by the board of education of the township until after sixty 
days' notice has been given by the board, such notices to be posted in 
a conspicuous place in each subdistrict of the township. W'hen trans
portation of pupils is provided for, the conveyance must pass within at 
least the distance of one-half of a mile from the respective residences 
of all pupils, except when such residences are situated more than one
half of a mile from the public road. But transportation for pupils liv-. 
ing less than one and one-half miles, by the most direct public high
way, from the school house shall be optional with the board of educa
tion." 

The above section provides that the conveyance provided by the school 
board must pass within at least a distance of one-half mile from the respective 
residences of all the pupils of the township. 

I am of the opinion that your version of the law is correct, as applied to 
the situation which you describe in the first part of your inquiry. In other 
words, the conveyance furnished by the school board is only required to pass 
within one-half mile of the respective residences of the pupils of the township; 
and therefore, when the conveyance goes along the road on which the pupil 
lives to within one-half mile of the residence of such pupil, it is legally proper 
for the conveyance to stop at that point, turn around, and require the pupil to 
walk to that point. I am further of the opinion, however, that if such pupil 
Jiyes more than one-half mile from the public roan then the conveyance must 
go to such point or place on the public road which is nearest to the residence 
of such pupil. 

As to the second part of your inquiry, I am of the opinion that where the 
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pupil lives at the end of the main road it would be within the law for the con
veyance to go over such main road to within one-half mile of such pupil's resi
dence and that such pupil should walk to that point. 

c 394. 

Very truly yours, 
TIMOTHY S. ROGAX, 

Attorney General. 

COUNTY AND TOWNSHIP ROADS-AGREEMENTS BETWEEN COUNTY 
COl\iMISSIONE'RS AND TOWNSHIP TRUSTEES-"LINE ROAD OR PUB· 
LIC HIGHWAY." 

Section 6995, General Cocle. providing for improvements of "any line road 
or pnblic highway .. by joint agreements between county commissioners and 
township trustees, refers only to county line or township line roads; that is, 
roads dividing townships, or a county and a township. ~ 

A roacl therefore which is wholly within a township ancl partly in an in
corporatecl village, tcithin such township. is not within the purview of sairl sec
tion 6995, General Corle. 

Cor.u:~uws, Ouw, September 26, 191L 

Hox. F. M. S-n:mxs, Prosecuting Attorney. Elyria, Ohio. 
D~:AR SIIc-Under date of June 2Gth, you wrote me as follows: 

"I desire a construction of section 6995, General Code, and also 
whether or not the following situation is within it. 

"The township of ·wellington and the village of 'Vellington desire 
to improve a township road which is a line road between the village 
and the township; 15 feet heing within the township and 4li feel with
in the corporation. The imprcvement will be a 12-foot macadam road 
in the center of the road so that you see no part of the improvement 
will come within the township, but all will be in the village. Under 
these circumstances, are the commissioners authorized to agree with 
the township trustees under section 6995 and join in the payment of 
the cost of the same?" 

Upon a subsequent inquiry of you, you state on July 31st as follows: 

"I find that the road mentioned in my letter does not run along a 
township line, hut that the road runs along the line between the town
ship and the village. the village of Wellington being wholly within the 
township of Wellington. 

"This road runs between the township proper and the incorporated 
village which is wholly within the township." 

Section G995 of the General Code provides: 

"The county commissioners and the township trustees may im
prove any county or township line· road or public highway by jointly 
agreeing in regard thereto, and paying for said improvement under 
any plan and specifications authorized by law for road improvement 
in any county and township in the state." 
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The question arises what is meant by the words "any county or township 
line road or public highway" as used in section 6995, supra, and in order to 
determine the meaning of such words the said section must be re:td in connec
tion with the subject-matter legislated upon. 

It will be noted that section 69!15 is included among sections under the gen
eral heading "Township roads..:.__Roads partly in a municipality," and that such 
sections authorize the trustees of the township to improve by general tax:1tion 
the P'lblic roads within such township. including- roads running into and 
through a village or city, providing the policy of the improvement of the pub
lic roads of such township by general taxation shall be submitted to the elec
tors of such township and shall receive a majority vote. 

Upon receiving a majority vote at the election the trustees of the town
ship shall appoint three commissioners who shall designate and determine the 
established roads and streets in the township which in their opinion. shall be 

'improved. 
Section 6987 of the General Code provides: 

"After the report of the commissioners, and the map and profiles 
have been filed with the township clerk, the township trustees, in de
termining which roads shal! be first improved, of those designated by 
the commissioners, shall select these nearest the center line of such 
township, north and south. If, in their opinion, it is not expedient to 
improve all roads in all directions at one time, they shall improve the 
roads which jn their opinion are the most traveled and used within 
such township." 

Upon an investigation of the sections of the statutes under the beading of 
"Reads partly in a municipality," it will be noted that except for section 6995 
of the General Code, supra, there is no provision for such trustees to improve 
any road or street that did not lie wholly within the township; that while 
they were authorized to improve by means of general taxation all the public 
roads within such township, there was no provision for the improvement which 
was either a county line road or a township line road; that is, a road one side 
of which only was within the township. 

I am, therefore, of the opinion that the words "county or township line 
road or public highway" as used in section 6995, supra, because under the pro
visions of the subheading in which such section is found, the township trustees 
are to improve a]] 'iJUblic roads in said township, can only mean a county line 
road or a township line road. In other words, whenever the trustees are im
proving the public highways generally under such sections, and in said town
ship there is a county line road the trustees may improve such road by jointly 
agreeing with the county commissioners of the adjacent county so to do, and 
whenever in said township it is a township line road the· trustees may improve 
such road by jointly agreeing with the trustees of the adjacent township in the 
S'l.me county so to do. 

This view of the law is more clearly shown by reference to section 4686-13, 
Revised Statutes. Prior to the coclification of the statutes so much thereof as 
is cod!fied under section 6995, General Code, supra, is found in the latter part 
of section 4686-13 of the Revised Statutes in the following language: 

"and further provided that the county commissioners of any county 
and the township trustees of any township in the state of Ohio are 
hereby authorized and empowered to improve any county or township 
line road o; public highway by jointly agreeing in regard thereto, and 
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paying for said improvement under any plan and specifications author
ized by law for road improvement in any county and township in the 
state of Ohio." 

As you state in your letter that the road in question is wholly within the 
township, being partly in an incorporated village within such township, and 
partly in the township exclusive of such incorporated village, I hold that such 
road is not within the purview of !'ection G995, supra. 

I would call your attention to section G59G-20, General Corle, being section 
~ of "An act to define the .iurisdiction of county commissioners and township 
trustees over roads and highways" as found in 101 Ohio Laws, 292, which reads 
as follows: 

395. 

"The officers named in the foregoing section shall exercise their 
jurisdiction under the existing laws over those roads as they now 
stand. The board of county commissioners and the township trustees 
may enter into an agreement between said boards whereby they may 
jointly supervise, repair, or maintain any shte, county or township road 
in their respective jurisdictions." 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-EXEMPTIONS-GERMANIA TURNVEREIN VOR
WAERTZ GYMNASIUM ASSOCIA'I'ION-"PUBLIC CHARITY"-"INSTI· 
TUTION OF LEARNING." 

The Germania. 'l'urnvercin 'Vorwaertz GymnasiHm Association is not a "pulJ· 
lie institution of learning;• ancl as therr~ rxists a rrasonable floubt as to whether 
physical and gymnastir; fr(lining may be dassrd as a public cha1·ity. such insti
tution may not be cleemed an "institution of public charity." The institution 
is, therefore, not exempted from taxation by the statutes. 

Corx~mes, Onw, September 27, 1911. 

Hox. 'VALTEH D. l'lb:.\LH. Assi~tant Prosecuting Attorney, Cuyahoga County, 
Cleveland, Ohio. 

Dt:.\1\ Sm:-Under favor of l\Iay 22, 1911, you asl{ an opinion of this de
parfment upon the following: 

"Application bas been made to the auditor of this county by the 
Germania Turnverein Vorwaertz Gymnasium Association to h3.ve ex
empted from taxation certain lands and buildings used by it as a gym
nasium. The entire building and land on which it is situated is exclu
sively used for physical instruction and culture, and is open generally 
to the public on the payment of a small tuition, to-wit, twenty-five cents 
per month for each person. The children of the members of the society 
are entitled to the privileges of the institution without charge. In 
your opinion, is this property subject to taxation?" 

If this property is exempt it must be because it is land connected with a 
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public institution of learning, or because it is property belonging to an institu
tion of public charity only. 

Educational institutions are exempted by section 5349, General Code, which 
provides: 

"Public school houses and houses used exclusively for public wor
ship, the books and furniture therein and the ground attached to such 
buildings necessary for the proper occupancy, use and enjoyment there
of and not leased or otherwise used with a view to profit, public col
leges and academies and all buildings connected therewith, and all 
lands connected with public institutions of learning, not usea with a 
view to profit, shall be exempt front taxation. This section shall not 
extend to leasehold estates or real property held under the authority 
of a college or university of learning in this state, but leaseholds, or 
other estates or property, real or personal, the rents, issues, profits 
and income of which is given to a city, village, school district, or sub
district in this state, exclusively for the use, endowment or support of 
schools for the free education of youth without charge, shall be exempt 
from taxation as long as such property, or the rents, issues, profits or 
income thereof is used and exclusively applied for the support of free 
education by such city, village, district or subdistrict." 

Institutions of public charity are exempted by section 5353, General Code, 
as follows: 

"Lands, houses and other buildings belonging to a county, town
ship, city or village, used exclusively for the accommodation or sup
port o.f the poor, and property belon{Jing to institutions of public char
ity only, shall be exempt from taxation."' 

The rule of construction as applied to exemptions of property of educa
tional and charitable institutions is stated by Price, J., on page 169 of the 
opinion in the case of 'Watterson vs. Halliday, 77 0. S., 150, as follows: 

"* * * And while we do not apply strict rules of construction 
in cases where religious, charitable and educational institutions seek 
exemption, we think such right to exemption should appear in the lan
guage of the constitution or statute, with reasonable certainty, and not 
depend on their doubtful construction." 

An institution of learning is defined !lS follows in 22 Cyc., page 1375: 

"Institution of Learning. A term which includes eve1·y descrip
tion of enterprise undertaken for educational purposes which is of 
higher grade than the public schools." 

The syllabus in the case of McCullough vs. Board of Review, 183 Ill., 373, 
is as follows: 

"The expression 'institution of learning' as used in Rev. Stat. 
c. 120, Sec. 2, exempting from taxation all property of institutions of 
learning, etc., includes every description of enterprise undertaken for 
educational purposes which is of a higher grade than the public schools 
provided for in the statute." 
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While gymnastics and physical culture have become a p:ut of the train
ing of almost every college student, it can hardly be said that the teaching of 
physical culture is such a part of education that the institution teaching it 
can be classed as an institution of learning. Certainly it cannot be claimed 
that the work of a gymnasium is of a higher grade than the work cf the public 
schools. This association is not an institution of learning, nor does it come 
within the provisions of any other part of section 5349, General Code. 

Is this association an institution of public charity only? 
The fourth syllabus in the case of Gerke vs. Purcell, 25 0. S., 229, is as 

follows: 

<;A charity, in a legal sense, includes not only gifts for the benefit 
of the poor, but endowments for the advancement of learning, or insti
tutions for the encouragement c:tf science and art, without any par
ticular reference to the poor. 

On page 242, White, J., says: 

"The exemption of 'burying groundR,' 'house's used exclusively for 
public worship,' and 'institutions of purely public charity' does not de
pend on the ownership of the property. The uses that such property 
subserves, constitute the grounds for its exemptions. The burying 
grounds may be either public or private; but the houses of worship 
must be houses of public worship, ana the instit1ttions of charity must 
be of a charity that is purely public.'' 

A public charity is described in the syllabus of the case of Episcopal 
Academy vs. Phila., 150 Pa. St., 565, as follows: 

"Whatever is done or given gratuitously in relief of the public 
burdens or for the advancement of the public good is a public charity. 
'Vhere the public is the beneficiary the charity is public, and where no 
private or pecuniary return is reserved to the giver or to any par
ticular person, but all the benefit resulting from the gift or act goes to 
the public, it is a purely public charity, the word 'purely' being 
equivalent to wholly." 

Charity is defined in 6 Cyc., page 897, as follows: 

"In the bro:~.dest sense charity includes whatever proceeds from a 
sense of moral duty or from humane feelings toward others. unin
f1uenced by one's own advantage or pleasure." 

Even though it were granted that the wot·k which the asRociation in ques
tion is doing is a charity within the above 1lefinition, it must further appear 
that it is a public charity and that the association is an institution of "public 
charity only," before it can be entitled to exemption from taxation. 

There is no doubt that many persons, especially in our large cities, need 
physical training, and that the work which gymnasiums do is a worthy and 
beneficial one. 

It cannot be successfully urged that physical training is a public lmrclen, 
that is, a burden which the state should bear, as it does in the Pducation of 
its youth. Has the development of this line of work developed to such an ex-
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tent that it can be classed as a public need, or that it is for the advancement 
of the public good? The time may come when physical training and gymnastics 
may be classed as a public charity and ti;lat the public will bear part of its 
maintenance by relieving such associations from taxation, but that time has not 
yet arrived. 

At the time our exemption statutes were first enacted gymnasium a_ssocia
tions were not as prevalent as now, and there is grave doubt if the legislature 
intended that the phrase "institutions of public charity only,'' formerly stated 
as "institutions of purely public charity" should include institutions for. physical 
culture and gymnastics. 

In Wisconsin the legislature has specifically provided that Turner socie
ties, which do the same kind of work as the aEsociation in question, shall be 
exempt from taxation. 

In the case of Gymnastic Association· vs. Milwaukee, 129 Wis., 429, al
though the particular question was not in issue, Dodge, J., on page 433, of the 
opinion, says: 

"Then we have the many Turner societies organized for similar 
purposes under general statutes and having no such individual ex
emption, unless, perhaps, under the general exemption to charita!Jle 
and educational associations, the applicability of which might be con
sidered doubtful." 

The rule of construction as laid down in the case of Watterson vs. Halliday, 
77 0. S., 150, supra, that the right of exemption must appear in the language of 
the statute with reasonable certainty, applies to this case. There must be 
reasonable certainty that this association is an institution of public charity 
only and that the work which it does is a public charity. There is considerable 
doubt on both of these propositions. There is doubt as to whether the work 
done is a public charity, and if it is not a public charity, the association cannot 
be an institution of public charity only. 

In rqy opinion this property is not exempt from taxation under our stat
lites. 

Respectfully, 
TnroTrrY S. Hoa.1 N, 

Attorney General. 

BLIND RELIEF COMMISSION-INMATE OF STATE SCHOOL FOR BLIND 
-NO RIGHT TO FURTHER RELIEF. 

As a person who is an inmate of the state school for the blind is provided 
tcith the neeest:ities of life, ana as furthermore. the stat-utes provide that relief 
through tlze blind relief commission shall be in "place of all other relief of a 
P1tblic nature:' tlze only time when such a person wou.Ul be entitlecl to relief 
from tlze blind relief commission would be in vacation or ot-her times when not 
attending the school for the blind. And then such relief woula be limited to 
the actual necessities of life not otherwise obtainable. 
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CoLI::-.mrs, Omo, September 27, 1911. 

Ho:-;. L~:wn; E. ::\lALLow, Assistant Prosecuting Attorney, Lucas County, Tolerlo, 
Ohio. 
DEAR Sm:-Your favor of July 3, 1911, is received, in which you state as 

follows: 

"Enclosed find copy of communication of even date herewith to our 
county auditor, which is self-explanatory. Kindly render us an opinion 
at your earliest possible convenience, covering the question therein in· 
volved, and oblige." 

The communication enclosed reads as follows: 

"In reply to your inquiry of recent date relative to blind relief 
granted certain persons in this county, and who during a portion of 
the time covered by said relief have been in attendance at the State 
School for the Blind at Columbus, Ohio, I beg leave to advise that sec
tion 2967 of the General Code provides that 'such relle~ shall be in 
place of all other relief of a public nature.' It is currently reported 
that numerous counties over the state have paid such relief to parties 
entitled to the same during the time they were in attendance at such 
school;· but, as far as I have been able to learn, this question has not 
been passed upon by the attorney general's office or by any court. The 
relief in question is certainly 'relief of a public nature,' and until such 
time as the question is ruled upon by the attorney general's office, or 
by some court of competent jurisdiction, you will withhold payment on 
orders for relief granted by the commission, in so far as such orders 
cover time spent by such persons in the State School for the Blind. 
It appears that transportation to anfl from, and all expenses of such 
persons for wearing apparel at the State School for the Blind, hereto· 
fore have been and now are being paid by the eounty, all other expenses 
at sairl school being paid by thE> statP." 

Your inquiry raises this question: Can the b_lind relief commission of a 
eounty grant relief to needy blind during the time such blind arc attending 
the State School for the Blind? 

Section 2965, General Code, defines a needy blind person: 

"Any person of either sex who', by reason of loss of eyesight, is 
unable to provide himself with the necessities of life, who has not suf· 
ficient means of his own to maintain himself, and who, unless relieved 
as authorized by these provisions would become a charge upon the 
public or upon those not required by law to support him, shall be 
deemed a needy blind person." 

Section 2967, General Code, provides for relief by the county as follows: 

"At least ten days prior to action on any claim for relief here
under, the person claiming shall file with the commission, a duly veri
fied statement of the facts bringing him within these provisions. The 
list of claims shall be filed in a hook furnished for that purpose by 
the county commissioners in the order of filing, which record shall he 
open to the public. No certificate of qualification for drawing money 
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hereunder shall be granted until the commission shall be satisfied, from 
the evidence of at least two reputable residents. of the county, one of 
whom shall be a registered physician, that they know the applicant to 
be blind, and that he has the residential quahficattons to entitle him 
to the relief asked. Such evidence shall be in writing, subscribed to by 
such witnesses, and be subject to the right of cross-examination by the 
commission or other person. It the commission is satisfied 1tpon such 
testimony that the applicant is entitled to relief hereunder, it shall 
issue an orcler therefor, in such sum as it finds needed not to exceed 
one hundred ancl fifty dollars per annum, to be paid quarterly from the 
fUnd herein provided, on the wmTant of the county auditor, and such 
relief shall be in place of aU other relief of a public nature."' 

Section 1815, General Code, Ohio Laws, 101, page 157, provides: 

"All persons now inmates of, or hereafter admitted to, a benevolent 
institution, except as otherwise provided in this chapter, and except as 
otherwise provided in chapter~ relating to particular institutions, shall 
be maintained at the expense of the state. They shall be neatly and 
comfortably clothed and their traveling and incidental expenses paid 
by themselves or those having them in charge." 

·section 1816, General Code, provides: 

"In case of failure to pay incidental expenses, or furnish necessary 
clothing, the steward or other financial officer of the institution may 
pay such expenses, and furnish the requisite clothing, and pay there
for from the appropriation for the current expenses of the institution, 
keeping and reporting a separate account thereof. The account so 
drawn, signed by such officer, countersigned by the superintendent, ·and 
sealed with the seal of the institution, shall be forwarded to the auditor 
of the county, from which the person came, who shall pay the amount 
of such bill from the county funds to the financial officer of the insti
tution and charge the amount to the current expense fund. The county 
auditor shall then coii~ct the account, in the name of the state, as 
other debts are collected." 

While a blind person is attending the State School for the Blind he is 
maintained at th_e expense of the state, except that his clothing and traveling 
and incidental expenses are to be paid by himself or those having him in 
charge. In case he is unable to pay these latter expenses, then such expenses 
are certified to the county auditor for payment from the county. 

A needy blind person, whom the blind relief commission may relieve is de· 
fined in section 2965, General Code, as one who is unable to provide himself 
with the necessities of life, or who has not sufficient means to support him
self. Section 2967, General Code, in granting power to the commission to grant 
relief provides that if the commission is satisfied that the applicant is entitled · 
to relief it shall issue an order "in such sum as it finds needed.'' The inten
tion is to provide the blind with the necessities of life, in order that they may 
not become a charge upon the pubiic or upon those not required to support 
them. 

The necessities of those attending the State School for the Blind are pro
vided for by the state and county in another manner. It is not the purpose to 
grant double relief. The only relief, if any at all, that the blind relief com-
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mission of a county could grant to the blind attending the state school would 
be for the time they are not in actual attendance at the school, that is, during 
vacation period; and then only if it is needed and not otherwise provided for. 

B 395. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

Co::\IPENSATION OF BOARD OF APPRAISERS AND ASSESSORS-WORK 
DONE AFTER TIME LIMIT FQR Co::\IPLE'I'ION OF WORK, UPON 
ORDER OF COUNTY AUDITOR. 

The time within which a boara of appraisers shall perform their work is 
{ixea by law ana when after this time has expired, the county auaitor causecl 
the boarcl to reconvene ana fix the valuations of exemptecl properties which hacl 
been omittecl, hela: 

If such valuations had been omittecl through an honest mistake, compensa
tion tor work when reconvening should, be allowed, but if the omissions were 
intenflecl pure;zy as a ruse to avoifl the time limit tor the completion of the work, 
compensation shoulcl be refuse(L for the reason that it is against public policy 
to permit a person to flo indirectly what the law will not permit, directly. 

COLUMBUS, Orrm, September 27, 1911. 

Hox. JA:~ms W. GALBRAITH, Prosecuting Attorney, Richland County, Mans{ielcl, 
Ohio. 
DEAR Sm:-Under favor of June 24, 1911, you ask an opinion of this de

partment upon the following: 

"Mr. C. A. Balmer, et al., members of the city board of land ap
praisers of the city of Mam;fiPld, Ohio, presented bills to the county 
commissioners asking for compensation at the rate of $3.50 per day or 
a total of thirty-five dollars ( $35.00) e3.ch for services rendered as land 
appraisers for the city of Mansfield from September 24th to October 
5th, 1910, including in all ten days. 

"It appears that they were recalled or reconvened as a board by 
County Auditor Courtney 'to place valuations on exempt property 
omitted.' 

"Personally I am of the opinion that these bills cannot be legally 
paid; but as I have only a few of the printed bills passed by the gen
eral assembly, it is possible that some act might have been passed to 
allow compensation for extended time or further services. I. will ap
preciate if you will give me your opinion at as early a date as is pos
sible." 

You also give in your letter the different statutes governing your ques
tion. 

Senate Bil No. 1, referred to in your inquiry, is found in 102. Ohio Laws, 
page 28, and cannot apply to your question, as the things inquired of occurred 
prior to its passage. Furthermore, that act fixes the compensation when the 
board of assessors is called together by the state taxing commission. 

Section 3368 of the General Code provides for the compensation of realty 
appraisers as follows: 
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"The county commissioners of each county shall fix the salary of 
each township, village and city assessor in such county. Such salary 
shall be not less than three clollars and fifty cents per day and shall not 
exceed one hundred ancl fifty dollars per month tor the time necessarily 
employed in the performance of their duties. Such salary shall be pay·. 
able monthly from the county treasury on the allowance thereof by 
the commissioners upon the warrant of the county auditor." 

It appears from your letter that the county commissioners had fixed $3.50 
per day as the minimum. 

The time in which the work must be completed is provided in section 5547, 
General Code, which reads: 

"Each assessor of real estate shall begin the valuation of the real 
property in his district on or before the fifteenth day of January after 
his election and shaiJ complete such valuation on or before July first 
following." 

In addition to the above limitation the latter part of section 3366, General 
Code, provides: 

"* * * In townships and villages the county, and in cities the 
mayor, president of council and county auditor shall determine and 
limit, between the dates provided, the time necessary for such assessor 
or board of assessors to perform the duties required of them by law." 

The duties of the board of assessors as to property exempt from taxation 
is prescribed in section 5570, General Code, as follows: 

"An assessor, at the time of making the assessment of real prop. 
erty subject to taxation, shall enter in a separate list pertinent de
scriptions of all burying grounds, public school houses, houses used 
exclusively for public worship, institutions of purely public charity, 
and public buildings and property used exclusively for any public pur
pose, with the lot or tract of land on which such house, institution or 
public building is situated, and which are exempt from taxation. He 
shall value such houses, buildings, property and lots and tracts of land 
at their true value in money, in like manner as he is required to value 
other real property, designating in each case the township, city or vil
lage, and number of the school district, or the name or designation of 
the school, religious society, or institution to which such house, lot, or 
tract belongs. If such property is held· and used for other public pur
poses, he shall state by whom or how it is held." 

T'he duty of the auditor on discovery of omissions is provided in section 
5573, General Code, as follows: 

"On careful examination of the returns of an assessor, if the county 
auditor discovers that any tract of land or any lot or part of either, 
has been omitted. he shall add it to the list of real property, with the 
name of the owner, and forthwith notify the proper assessor of such 
omission. Such assessor shall forthwith ascertain and return the value 
of such tract or lot. or part thrreof. and in case of his inability or neg-
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lect, the auditor may ascertain the value thereof and place it opposite 
such property." 

By virtue of section 5573 the auditor maki~ the discovery of an omission 
is required to notify the assessor who shali then make the appraisement. The 
acts of the board of assessors in reconvening was authorized by this section. 

Section 5570, General Code, requires the quadrennial appraisers to ascer
tain the value of real property exempt from taxation. This should have been 
done within the time prescribed by section 5547, General Code, and within the 
limits fixed by the mayor, president of council and the city auditor by virtue 
of section 3366, General Code. It appears that this work was not done within 
the time prescribed by section 5547, and your inquiry does not state if it was 
done within the time fixed by the mayor, city auditor and president of council. 
Taxation districts are of different sizes and it is intended that no more time 
than necessary should be consumed in making the appraisement. 

Section 3368, General Code, provides that the assessors shall be paid "for 
the time necessarily employed in the performance of their duties." It was 
their duty to appraise exempt property. Jt is my opinion that this section ap
plies to work done by a board when called to appraise property omitted, for the 
time necessarily required. 

The board in your case failed to perform its full duty in its omission to 
appraise exempt property. If this failure was due to inadvertence or from an 
honest mistake of their duty in this regard, I am of the opinion that the com. 
pensation should be paid. However, if the omission was purposely made, or 
was done to evade the limitation of time fixed for their work, I am of the 
opinion that compensation should be withheld, as it is against public policy to 
permit a thing to be done indirectly which cannot be done directly. 

B 399. 

Respectfully, 
Til\lOTHY s. HOOA N, 

Attorney General. 

TAXES AND TAXATION-SMITH ONE PER CENT. LAW-INTEREST AND 
SINKING FUND LEVIES CREATED BEFORE SMITH LAW-FIFTEEN 
MILL LIMITATION. 

Interest and sinking tuna levies. whether tor the retirement of bonds is
sued or tor inclebtednPss incurrecl prior to t-he passage of the Smith law by the 
vote of the people or otherwise. are 1vithin the fifteen mill limitation of said 
law. 

CoL1.c:11m::s, Onro, September 29, 1911. 

Hox. PoPE GREGG, Prosecuting Attorney, Washington C. H., Ohio. 
DEAR Sm:-I beg to :l.cknowledge receipt of your letter of September 23rd, 

in which you state that the total levy of taxes within a certain municipal cor
poration about to be made by the budget commission amounts to 14 mills; the 
excess over 10 mills thereof being for interest and sinking fund purposes for 
the retirement of a bonded. indebtedness incurred prior to the passage of the 
act of .June 2, 1911, and authorized by a vote of the people; that the special 
school district which includes the !llUnicipal corporation at present, has a con
siderable surplus in its locally levied funds, mid upon which the district will 

32-Vol. 11-A. G. 
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have to draw for the maintenance of the schools during the current year; that 
by the beginning of the next fiscal year it is estimated that this surplus will 
have been exhausted, and having due regard to the needs of the other sub
divisions levying within the same territory, it is almost certain that extra taxes 
wili have to be authorized by vote of the people in order to maintain the schools 
for the year 1913. 

You require my opinion as to whether or not under all the circumstances a 
favorable decision of the electors at an election held under 5649-5b, the so
called one per cent. tax limitation law would authorize the levy .of a tax in 
excess of 15 mills, including interest and sinking fund levies. 

You point out that if the 15 mill limitation imposed by section 5649-5b does 
include levies for interest and sinking fund purposes, the additional tax which 
can be obtained in the particular taxing district will be limited to one mill, 
the difference between 14 mills now levied and 15 mills. 

I have already passed upon the abstract question involved in your letter 
but for the sake of clearness have preferred to set out the facts as you submit 
them in full. 

My opinion is that a general consideration of sections 5649-5b, 5649-2 and 
5649-3 as enacted June 2, 1911, establishes the conclusion that interest and 
sinking fund levies, whether for the retirement of bonds issued or for indebted
ness incurred prior to the passage of the act, or by vote of the people or other
wise, are within the all inclusive limitation of 15 mills imposed by the first of 
these three sections. This conclusion being established it follows that if exist
ing sinking fund obligations require a levy of 15 mills within a taxing dis
trict, the proposition to levy additional taxes cannot be submitted under sec
tions 5649-5a; and that in any event the additional tax author:zed by proceed
ing under section 5649-5a can only be the difference between the total levy al
ready necessary for current expenses and sinking fund purposes together, and 
the levy of 15 mills. Yours very truly, 

403. 

TnroTHY S. HOGAN, 

Attorney General. 

SHERIFF'S RESIDENCE-COUNTY COMMISSIONERS MAY PROVIDE FOR 
SUCH IN .TAIL BUT NOT ELSEWHERE. 

Under the broad discretion given the county commissioners tmder section 
2419, General Code, in the building and fitting out of a ja-il. the)/ may provide 
a residence for the sheriff in said jail. 

As there is no other provision of stat1~te authorizing the commissioners to 
provide a residence tor the sheriff, however, they may not pay the expense of 
maintaining a residence elsewhere tor that official while the jail builcling is 

undergoing prQcess of repair. 

CoLu::~mus, Oirw, September 30, 1911. 

Hox. HonAn; L. S::~rALL, Prosecuting Attorney, Portsmouth, Ohio. 
DEAR Sm:-I am in receipt of your communication of September 13th, 

wherein you state as follows: 

"For many years in the past in this county, it has been the custom 
for the sheriff to have his residence at the jail, the building having 
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been constructed in such a manner as to provide for both under the 
same roof. Last :spring the county commissioners determined to im· 
prove and repair the jail and sheriff's residence, both being under one 
roof as above stated. It therefore became necessary for the sheriff to 
transfer all of the county prisoners to the city jail while such improve
ments were being made, and also to seek his own residence elsewhere. 
Is it a proper expense for the county to pay house rent for the sheriff 
during the period that such jail and sheriff's residence were in process 
of repair?" 

Section 2419 of the General Code provides: 

"A court house, jail, offices for county officers, and an infirmary 
shall be provided by the commissioners when, in their judgment, they, 
or any of them, are needed. Such buildings and offices shall be of such 
style, dimensions, and expense, as the commissioners determine. They 
shall provide all rooms, fire and· burglar proof vaults and safes, and 
other means of security in the office of the county treasurer, necessary 
for the protection of public moneys and property therein." 

Section 3157 of the General Code provides: 

"The sheriff shall have charge of the jail of the county, and all 
persons confined there, keep them safely, attend to the jail, and govern 
and regulate it acconling to the rules and regulations prescribed by the 
court of common pleas." 

Section 2419, supra, grants a wide discretion to the county commissioners 
for the building of a jail, and in the exercise of such discretion the county 
commissioners of the various counties in so providing a jail for their county, 
included therein a residence for the sheriff, but there is no provision of law 
which permits such commissioners to provide a residence for the sheriff other 
than above stated. 

By virtue of section 3157, supra, it is provided that the sheriff shall have 
charge of the jail of the county, but it does not require him, so having charge, 
to live in such jail. 

As the placing of a sheriff's residence within ·the building containing the 
jail receives the sanction of the law solely because of the wide discretion left 
to the county commissioners to provide for such jail under section 3157, supra, 
and there being no provi·sion of law that the county commissioners sha.U pro· 
vide a residence for the sheriff separate and apart from the jail, I am, there· 
fore, of the oi)inion that it is not a proper expense for the county to pay the 
house rent for the sheriff during the period that the jail of such county is in 
process of repair. 

Very truly yours, 
TnroTHY S. HOGAN, 

Attorney General. 
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404. 

FEES OF PROBATE JUDGE IN CRE\HNAL CASES WHERE STA'I'E FAILS 
-SALARY FEE FUND. 

Under the amendment to section 1602, General Code, the probate judge may 
receive from the county treasury, to be crecUted to his tee fund, 1Cis legal tees 
tor services in criminal cases wherein the state fails to convict or the defendant 
proves insolvent, immediately after such services are rendered but only up to 
the amount of $300 in any one year. 

CoLU:IIIIUS, Onro, October 2, 1911. 

Hox. JA;\IES F. BELL, Prosecuting A.tto1'1tey, Madison County, London, Ohio. 
DEAR Sm:-Your favor of September 29, 1911, is received, in which you ask 

an opinion of the following: 

"The last part of section 1602 of the General Code as amended 
May 31, 1911, Volume 102 Laws of Ohio, page 282, is'as follows: 

"'Upon the certificate of the probate judge and the warrant of the 
county auditor the probate judge shall receive from the county treas
urer to be credited to his fee fund his legal fees for services in crim
inal cases wherein the state fails to convict or the defendant proves 
insolvent, but not more than three hundred dollars shall be allowed 
for services rendered in any one year of his term.' 

"Four months, or one-third of a year, have elapsed since this law 
was passed. 

"The probate judge makes his report October 1, 1911, and the 
per cent. on the fees collected in his office are not quite enough to pay 
his deputy. 

"I would like your opinion on the following question, and if pos
sible, to have your reply by next Monday: 

"The question is: Can the probate judge legally transfer his 
proportionate amount of the $300.00, to-wit, $100.00, under the above 
section, to the fee fund at this time?" 

Your inquiry calls for. the construction of that part of section 1602, Gen
eral Code, which you have quoted. The remainder of this section specifies the 
fees to be paid the probate judge in particular instances and does not apply 
to your question. The part of this section under consideration was added in 
Ohio Laws, 102, page 282. 

A similar statute, section 3846, General Code, governing the payment of the 
fees of the sheriff in like cases was also amended by the same act. 

Before the amendment section 2846, General Code, read as follows: 

"In each county the court of common pleas shall make an allow
ance of not more than three hundred dollars in each year for the sheriff 
for services i_n criminal cases, where the state fails to convict, or the 

· defendants prove insolvent, and for other services not particularly pro
vided for. Such allowance shall be paid from the county treasury.'' 

As amended in 102 Ohio Laws, page 287, this section now reads: 

"Upon the certificate of the clerk and the allowance of the county 
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commissioners the sheriff shall receive from the county treasury in 
addition to his salary his legal fees for services in criminal cases 
wherein the state fails to convict and in misdemeanors upon conviction 
where the defendant proves insolvent, but not more than three hundred 
dollars shall be allowed for the services rendered in any one year of his 
term." 

Section 2902, General Code, governing the payment of the fees of the clerk 
of courts in like cases was amended in the same manner by the above act. 

Before this amendme.nt to section 2846, General Code, an allowance was 
made to the sheriff by the court of common pleas. Nothing is said about his 
legal fees. The amendment to sections 2846 provides that the sheriff shall re
ceive his legal fees in the criminal cases enumerated, but not more than three 
hundred dollars for any one year of his term. The same provision is found in 
section 1602, under consideration, and also in section 2902, General Code. 

It is evident that it was intended that the method of paying compensation 
fOO' such services should be and was changed. Instead of making a lump allow
ance as formerly, it is now provided that such officers shall receive their legal 
fees in such cases, but not to exceed three hundred dollars in any one year of 
their term. If the fees for such services amount to less than three hundred "' 
dollars for the year, such officers will receive the full amount of their legal 
fees and no more. If they amount to more, the sum above three hundred dol
lars cannot be paid. 

As it is the legal fees chargeable for such services that are to be paid from 
the county treasury, I am of the opinion that these fees can be paid into the 
fee fund after the fees are earned and upon the proper certificate. Payment 
can be made for such services until the limit of three hundred dollars is reached, 
when they must cease for that year. This might be compared to making an 
appropriation for a certain purpose. The appropriation is drawn upon as 
needed, until it is exhausted, when from necessity payment ceases. 

406 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-SMITH ONE PER CENT. LAW-BOARD OF EDU
CATION, POWER OF TO ISSUE BONDS WI'I'H AND WITHOUT POPULAR 
ELECTION-"EMERGENCY LEVIES." 

Under section 4, of the Smith law, levies for certain emergencies therein 
referred to, arc excltulecl from all of the limitations of the Smith law. Repairs 
.in a school building mallf' necessary by the chief inspector of workshops anll 
factorir>s. hotcf'ver. arc not incluclell among such emergencies. 

When the ordinary limitations of the 8mith law rnake such improvements 
impossible, relief is e:rtenderl throuuh issue of bonds. under sections 5G49-5a aml 
5649-5b and unrler section 7625, Genaal Code. Also uncler section 7629, General 
Codf'. the IJOarrL of f'rlucation for such purposes may issue bonds not e:rccedinu 
the auureuate of a ta:r of ttco mills for the year next preceding the issue, u;ith
out a vote of the electors. 
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CoLUJIIBUS, Omo, October 3, 1911. 

HoN. N. CRAIG McBIUDE, Prosecuting Attorney IJf Highland County, Hillsboro, 
Ohio. 
MY DEAR Sm:-I peg to acknowledge receipt of the inquiry made of me in 

your behalf by Mr. L. L. Ferris, Clerk of the Board of Education of Lynchburg, 
as follows: 

"Necessary repairs and improvements in a school building ordered 
by the chief inspector of workshops and factories involve the expendi· 
ture of a sum of money that cannot be raised within the limitation of 
the Smith one per cent. bill, so-called. Do the facts presented constitute 
an emergency within the meaning of the said law?" 

Section 4659·3 of the act of June 2, 1911 ( 102 0. L., 269), excepts from the 
ten-miU limitation "emergencies" as provided in section 5649-4 of the General . 
Code. Said section 5649-4 of the General Code is section 4 of the act of May 10, 
1910 (101 0. L., 431), which provides as follows: 

"Section 4. For the emergencies mentioned in sections forty-four 
hundred and fifty, forty-four hundred and fifty-one, fifty-six hundred and 
twenty-nine, and seventy-four hundred and nineteen of the General 
Code, the taxing authorities of any district may levy a tax si1fficient to 
provide therefor, irrespective of any of the limitations of this act." 

I have heretofore held that the effect of section 4, considered as a part of 
the act of which the entire act of 1911 is amendatory, is to take the emergency 
levies provided for out of every act of 1911, including the limitation measured 
by the 1910 taxes, the limitation of fifteen mills imposed by section 5649-5b, 
and the limitation of five mills '(as to school districts) imposed by section 
5649-3a, as well as the limitation of ten mills to which the language of sec
tion 5649-3 primarily applies. 

Unfortunately, however, section 4 does not refer to any emergency which 
might exist in school districts. Section 4450 and 4451 of the General Code, 
referred to in said section, are emergencies arising by reason of an epidemic 
of contagious or infectious diseases in a municipal corporation or township. 
Section 5629 provides for an emergency arising by virtue of destruction by 
fire or other casualty of a county l:milding. Section 7419 of the General Code 
refers, inter alia, to emergencies caused by destruction of public highways. 

I am, therefore, unable to find any authority under the act of June 2, 1911, 
by virtue of which a board of education may lawfully levy a tax outside of 
the limitations of said act for the purpose of making necessary repairs and 
improvements to a building. 

I might be permitted to suggest, however, though the question of Mr. 
]<'erris does not ask my advice upon the point, that under sections 5649-5a and 
5649-5b of the General Code as enacted 102 0. L., 272-31, and under section 
7625 of the General Code, boards of education seem to have the power, with 
the assent of the electors of the district, to make the necessary improvements 
by issuing bonds, and under section 7629 of the General Code, boards of edu
caiJon for such purposes may issue bonds not exceeding the equal of the aggre
gate of the tax of two mills for the year next preceding such issue without 
the "vote of tlie electors." Some one of these sections may afford the desired 
relief. Very truly yours, 

TBIOTITY S. HOGAN, 

Attorney General. 
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Ii>;'ITIATIVE AND REFERENDL::\1-SlGNATURE FOR PETITIONS-:'IIEAN· 
Ii>;'G OF "FIFTEEN PER CENT'. OF QUALIFIED ELECTORS"-"TOTAL 
VOTE FOR :'IIAYOR"-FOR:\IER OPINION OVERRULED. 

The fifteen per cent. of qualified electors mentioned in the initiative and 
referenrlum act with reference to the number of signers of petitions, is to be 
computed upon the total vote cast tor mayor at the preceding election and not 
upon the vote cast for the successful candidate tor ?nayor at such election. 

CoLl:'~mus, Orrro, October 3, 1911. 

Hox. Dox J. YoL·xu, Prosecuting Attorney, Norwalk, Ohio. 
DEAH SIR:-Under date of September 16, 1911, I rendered you an opm10n 

construing the new irritative and referendum act found in 102 Ohio Laws, 521, 
covering five questions submitted by you in reference thereto. 

This opinion was prepared and submitted for my approval, and at that 
time the principal matter considered by me was the scope and effect of said 
act. and the time within which a petition could be filed. My attention was 
not called at that time particularly to the percentage of signers necessary to 
validate the petition under such act, and I did not consider such question, to 
wit: the third question submitted by you, as carefully as I did the others . 

.:\Iy attention has since been drawn to my opinion on such third question 
by the editorial which appeared in the issue of The Ohio Law Bulletin under 
uate of September 25th, 1911, on page 325 thereof, and in view of what is there 
said I have again taken it up for more careful consideration, and beg leave to 
submit the following on such third question to be substituted in place of the 
answer thereto in the opinion which I have heretofore rendered you: 

You inquire: 

"Thirdly: Is the fifteen per cent. in amount to ue computed upon 
the vote cast for the successful candidate for mayor at the preceding 
election, or should the mayoralty vote be totaled?" 

The language used in section 4227-2 supra is: 

"A petition "' * * " signed by fifteen per cent. of the qualified 
electors of such municipality as determined by the highest number of 
votes cast for the office of mayor of such municipal election immedi
ately preceding." 

It will be noted that the primary requisite for the validity of the petition 
as shown from the language above quoted is that it be signed by fifteen per 
<'<'nt. of the qualified electors of such municipality. It is a well known fact 
that a person may he a qualified elector and yet fail for various reasons to 
exercise his privilege thereunder, and, consequently, if there were no basis for 
1l<'termining the numhet· of qualified electors three would likewise be no basis for 
eomputing the fifteen per cent. thereof. The legislature, therefore, further 
provided in said act the basis upon which to compute the number of qualified 
eleetors in such municipality by staling that it was to !Je "determined by the 
highest number of votes east for the office of mayor." The office of mayor is 
the highest office in a municipality, and is one for which all of the electors 
of such municipality are en~itle<!_ to vote. Being the highest office, it was the 
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office chosen by the legislature as the office upon which to best determine as 
nearly as possible the total number of qualified electors of such· municipality. 

I am, therefore, of the opinion that the legislature in enacting such pro
vision clearly intended to require that fifteen per cent. of all the inhabitants 
of the municipality, who were qualified electors, should sign a petition in 
order to cause the submission of ordinances to a vote, and, secondly, that in 
determining that the vote cast for mayor, being the highest office in such 
municipality, would more nearly approach the total number of qualified elec
tors of such municipality, and I, therefore, construe the language "As deter
mined by the highest number of votes so cast for the office of mayor" to mean 
the total number of votes so cast, and that the fifteen per cent. in amount re
quired for the petition is to be computed upon the total vote cast for the office 
of mayor of such municipal election immediately preceding_ 

With this substitution for my answer tp the third question in the opinion 
heretofore rendered you my opinion will remain as written. 

A407 

Very truly yours, 
TI:IfOTHY s. HOGAN, 

Attorney General. 

'FAXES AND TAXATION-SMITH ONE PER CENT. LAW-BOARD OF 
EDUCATIO~, POWIDR OF TO ISSUE BONDS W.ITH AND WITHOUT 
VOTE OF ELECTORS. 

When it becomes necessary tor a board of education to improve school 
buildings by reason of an order from the inspector of workshops and factories. 
and such improvement-s cannot be made within the ordinary limitations ot 
the Smith tax law, and when, furthermore, the electors have repeatedly re
fused to authorize bond issues, under sections 7625 and 7628, General Code, 
the board of education may have recourse to sections 7629 and 7630, General 
Code. 

By these sections, they 1nay issue bonds for this purpose in a sum not to 
exceed the amount of a tax at the rate of two mills tor the year next preced
ing the issue, and may extend the payment of such bonds over a period of forty 
years. 

CoLuMBus, Orrw, October 3, 1911. 

Hox. HoRACE L. SMALL, Prosecuting Attorney, Portsmouth, Ohio. 
DEAR Sm:-In your letter of August 4th, and in other letters from differ

ent persons, the following question, which seems to be of frequent occurrence, 
is submitted: 

"For certain reasons in some cases in order to comply with the 
orders of the chief inspector of workshops and factories, and in others 
in order to render the buildings suitable for ordinary use, various 
boards of education find themselves confronted with the necessity of 
raising money to improve or reconstruct school building. The propo
sition to issue bonds and borrow money enough to complete the im
provement, and to levy taxes to discharge such indebtedness, has been 
repeatedly submitted to the electors of the district, who have voted 
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in the negative. What, if any, statutory method is there of which the 
board may avail itself in order to raise money for this purpose, the 
ordinary levies authorized by law not being sufficient?" 

In a previous opinion addressed to you I stated the following conclusions 
with respect to sections 7629 and 7630, General Code: 

1. The board of education under favor of said sections may issue bonds 
and improve public school property without a vote of the people. 

2. The bonds issued under said sections in any one year may not in 
amount exceed the amount of a tax at the rate of two mills for the year next 
preceding the issue. 

3. Bonds may not be issued under said sections in an amount greater 
than an amount which can be provided for and paid within forty years after 
the issue, on the basis of the tax valuation at the time of the issue, by a tax 
levied within the limitations of the Smith one per cent. law. 

These sections would seem to provide a remedy for ~e condition which 
you describe; the only question would seem to he as to whether or not this 
method of borrowing money can be adopted by a board of education which has 
previously and unsuccessfully sought to follow the other method prescribed by 
sections 7625 and 7628, General Code. On consideration of this question I am 
satisfied that the submission of the question of a bond issue to the electors 
under said last named sections and its rejection by them does not estop the 
board of education from proceeding under sections 7629 and 7630. These sec
tions seem to provide an additional and cumulative power in favor of the board 
of education. As to the amount of money which in a given case may be raised 
by the method prescribed in sections 7629 and 7630 that, of course, is a matter 
\\'hich must be worked out in accordance with the circumstances existing in 
each particular district. I know of no other method available to the board of 
education under the circumstances mentioned by you. 

c 408. 

Yours very truly, 
TBIOTHY S. HOGAN, 

Attorney General. 

COUNTY INFIRMARIES-POWER OF SUPERINTENDENT TO AFFORD RE
LIEF OUTSIDE OF INFIR:\iARY- POWER OF C0:\'1::\USSIONERS TO 
CONTRACT' FOR MEDICAL SERVICES-ADVERTISEMENT AND BIDS. 

ThP. superintendent of a county infirmary is authorized, under section 2545, 
General Oocle, to furnish relief to 1Jersons outsicle the infirmary. All instances 
of such relief. however. must be reported to the board of state charities. 

The county commissioners may contract tor mecLical services only after acl
vertisement tor bids as proviclccl in section 2546, General Oocle. Payment of 
bills tor mcclical relief furnished in any other tnanner is illegal. 

October 4. 1911. 

Hox. \V. V. \Vnu:HT, Prost'cutina Attorney. Tuscarawas County, Xew Pltila
clellJhia, Ohio. 
D~:AH Sm:-Under favor of July 25, 1911, you ask an opinion of this de

partment upon the following: 
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"Your opinion is respectfully requested as to the proper construe· 
tion of section 2544, General Code, relative to outside relief furnished 
by the infirmary directors and fully covering the fo~owing statement 
of facts: 

"(1) In many instances the infirmary directors of this county 
have furnished relief to persons and families where it was imprac· 
ticable to receive them at the infirmary, and where the relief furnished 
cost less than would their maintenance at the infirmary. 

"For instance, in some casE's the directors have granted support 
to the extent of $10.00 per month and authorized some grocer to fur· 
nish supplies to that amount. In other instances outside relief has 
been furnished in cases of sickness, where the removal of such person 
to the infirmary was dangerous or impossible. 

"In other instances outside relief in small amounts has been fur· 
nished families where the presence of small children rendered the re· 
moval of the parent to the infirmary impossible unless at the same 
time the childreil' be placed in the children's home. 

"(2) May infirmary directors authorize physicians to furnish 
medical relief and medicines to persons outside the infirmary and pay 
therefor the amount of the biJI rendered for such services where no 
contract is entered into as provided for in section 2546, General Code?". 

Section 2544, General Code, as amended in 102 Ohio Laws, page 436, pro· 
vi des: 

"In any county having an infirmary, when the trustees of a town
ship, after making the inquiry provided by law, are of the opinion that 
the person complained of is entitled to admission to the county in
firmary, they shall forthwith transmit a statement of the facts to the 
superintendent of the infirmary and if it appears that such person is 
legally settled in the township or has no legal settlement in this state, 
or that such settle-ment is unknown, and the superintendent of the in
firmary is satisfied that he should become a county charge, they shall 
forthwith receive and provide for him in such institntion, or other
wise. and thereupon the liability of the township shall cease. The 
superintendent of the infirmary shall not be liable for any relief fur
nished, or expenses incurred by the township trustees." 

Section 2545, General Code, as amended in 102 Ohio Laws, page 436, pro
vides: 

"The superintendent of the infirmary shall report quarterly to the 
board of state charities, the names of all persons to whom relief has 
/]('en given outside of the infirrnm·y, whether medical or otherwise, to
gether with their age, sex and nationality, whether married or single, 
and, if married, the number of persons in the family, and the ages 
of each; also the reasons for extending relief, the nature and amount 
of the relief given. anrl any othet· information prescribed by such 
board." 

The only changes made in these sections was the substitution of "super
intendent of the infirmary" for "infirmary directors." 

A reading of these statutes leaves no doubt that outside relief may be 
provided by the superintendent of the"infirmary. The superintendent must re-



.\XXl'.\L HEPOR'I' OF 'fl1E .\'l''I'OH:>:EY GEXEH.\L, 1:1X7 

port to the board of state charities all outside relief given. Section 2344 pro
vides that he shall provide for such persons "in such institution, or other
wise." If he had no power to grant outside relief, section 2545 would be a 
nullity. 

The superintendent of the infirmary has power to grant relief to persons 
outside the infirmary. 

Your second inquiry is as to the authority of the infirmary directors to 
furnish medicines and medical attention when no contract has been entereJ 
into. 

Section 2546, General Code, as amended in 102 Ohio Laws, p3.ge 436, pro
vides: 

"County commissioners may contract with one or more competent 
physicians, to furnish medical relief and medicines necessary for the 
persons of their respective townships to come under their charge, but 
no contract shall extend beyond one year. Such contract shall be glven 
to the lowest competent bidder, the county commissioners reserving 
the right to reject any or all bids. 'I'he physicians shall report quar
terly to the county commissioners on blanl{s furnished by the commis
sioners, the names of all persons to whom they have furnished medical 
relief or medicines, the number of visits made in attending such per
sons, the character of the disease, and such other information as may 
be required by the commissioners. The commissioners may discharge 
any such physician for proper c:1use." 

Before amended this section granted the same authority to infirmary 
directors. 

The infirmary directors nad only such powers as were granted them IJy 
statute, and they were required to act strictly within their jurisdiction. 

Section 2546, General Code, pr{)vides the manner in which medical relief 
and medicines can be furn.ished. The enumerat'on of this method in the stat
utes exclude;; all other methods. 

:lledical relief and medicines can only be furnished in accordance with 
the provisions of this section, that is, upon contract with a competent physi
cian. The payment of bills for medical relief furnished other than upon a 
contract as therein provided, is illegal. 

Respectfully, 
TnroTnY S. HoGA"', 

Attorney Geneml. 
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413. 

TAXES AND TAXATION-S~HTH ONE PER CENT. LAW-LIMITATIONS
ROAD TAXES TO BE WORKED OUT BY TAXPAYER-IDiERGENCIES 
-RA'I'E FOR SPECIFIC PURPOSES-IDFFECT OF SMITH LAW ON 
LEVY MADE BEFO~E ITS PASSAGE BY INFIRMARY DIRECTORS
RETROACTIVE} EFFECT-CONSTITUTIONAL LAW. 

A levy tor an emergency. under section 7914, General Code, is expressly 
excluded from all limitations of the Smith one per cent. law and the fact that 
such levy is expressly excluded tro1n the ten mill limitation, while no mention 
of such levy is made in dealing with the three mill limitation, is in this con
nection of no material significance. 

Levies made by the township trustees, under section 7488, General Code, 
for roa(l purpooes which may be worked out by the taxpayers, are expressly ex
clucled from the two mill limitation for township purposes, but there is no 
reason for holding that they are exclusive ot any of the other limitations. 

Levies under section 7488 are ,limited by sect·ion 5649-3 of the Smith law, 
to the amount which the rate named in such section as it stood prior to the 
enactment ot the Smith law (i. e., one mill), wo1tld have raised if levied on 
the tax duplicate in 1910. 

It is the intention ot the Smith law that the b1~dget commission should 
have control of all levies made during the year 1911, and therefore this con
trol extends to a levy certified to the auditor by the infirmary directors on 
March 1, 1911. 

This effect of the Smith law in permitting the budget cowmission to de
crease a levy which according to the law at the time it was made, was to be 
placed 1~pon the duplicate ancl paid from a tax upon all properties, is not in 
contravention to Article II, section 28 of the constitution providing that the 
'·legislat-ure shall have no powe1· to pass retroactive laws." 

Said constitutional inhibition was intended, as a protection to individual 
right and did not extend to mere officers or official boards when the rights of 
taxpayers or third parties were _not affected. 

CoLU.'\lBUS, Onro, October 6, 1911. 

Hox. W. H. S~IlTH, Prosecuting Attorney, Caldwell, Ohio. 
DEAH S1n:-I beg to acknowledge receipt of your letter of June 25th, sub

mitting for my opinion thereon the following questions: 

1. "Are the county commissioners authorized to make a levy 
under section -'7419 in addition to the maximum county levy of three 
mills? 

2. "Are levies for road purposes made by township trustees 
under section 7488 exclusive of the limitations of the ten. mill law; if 
so, what is the maximum levy that may be made for road purposes and 
discharged in labor? 

3. "Has the budget commission authority to change the levy made 
by the county infirmary directors under section 2529 for taxing year 
1911, which levy was made on the first Monday in March, 1911 ?" 

'I'he following are the limitations of the act of June 2, 1911, popularly 
termed the "Smith one per cent. bill:" 
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Section 5644-2: 

"Except as otherwise provided in sections 5649-4 and 5649-5 of the 
General Code, the aggregate amount of taxes that may be levied on the 
taxable property in any * * " taxing district * * * including 
taxes levied under authority of section 5649-1 of the General Code (for 
interest and sinking fund purposes) * " "' shall not in any one 
year exceed in the aggregate the total amount of taxes that were levied 
upon the taxable property therein * "' " for all purposes in the 
year 1910, provided, however, that the maximum rate of taxes that may 
be levied for all purposes * * • shall not in any one year exceed 
ten mills on each dollar of the tax valuation of the * • • taxing 
district for that year, and such levies in addition thereto for sinking 
fund and interest purposes as may be necessary to provide for any in
debtedness heretofore incurred or any indebtedness that may hereafter 
be incurred by a vote of the people." 

Section 5649-3: 

"The maximum rate of taxation in any taxing district tor any pur
pose, as now fixed, shall be and is hereby changed so that such 
maximum rate, as levied on the total valuation * * * in the dis
trict for the year 1911 and any year thereafter would produce no 
greater amount of taxes, than the present maximum rate for such pur
pose, if levied on the total valuation for all the taxable property there
in for the year 1910, would produce. Any minimum rate required by 
law to be levied for any purpose, is hereby reduced in like proportion 
that the maximum rate is herein reduced. * * *; the intent and 
purpose of this act being to provide the total amount of taxes which 
may be levied in the year 1911 or in any year thereafter, for all pur
poses, shall not exceed * " * the total amount of taxes levied in 
the year 1910 " * * or such less amount as may be produced by 
the levy of a maximum rate of ten mills on each dollar * * "' of 
the taxable property therein of any * " * taxing district, for that 
year * * * except to the amount of such levies as may be made 
for interest and sinking fund purposes as provided in section 5649-2 
of the General Code as herein enacted, for emergencies as provided in 
section 5649-4 of the General Corle and such additional levies as may 
be authorized by a vote of the people as provided in section 5649-5 

* * *." 

Section 5649-3a: 

""' 
county 
.. * .. 

"' "' The aggregate of all taxes that may be levied by a 
for county purposes on the taxable property in the county 

shal! not exceed in any one year three mills * * "· Such 
limits for county * * " levies shall be exclu-sive of any special 
levy, provided for by a vote of the electors, special assessments, levies 
for roarl taxes that may be worked out by t·he taxpayers, and levies and 
assessments in special districts created for road or ditch improvements, 
over which the budget commissioners shall have no control. * * *" 

Section 5649-4. (Enacted May 10, 1910, and not amended by the act of 
June 2, 1911): 
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"For the emergencies mentioned in sections 4450, 4451, 5629 and 
7419 of the General Code the taxing authorities of any district may levy 
a tax sufficient to provide therefore irrespective of any of the limita
tions of this act.'' 

The sections above quoted embody all the provisions necessary for the 
purpose of answering your first question. The problem of construction pre
sented thereby arises because of the following facts: 

1. Section 5649-4 expressly provides that the levy under section 7419 shall 
be exclusive of. "any of the limitations of this act." 

2. It is expressly provided by section 5649-3 in defining "the intent and . 
purpose of this act" that emergency levies as provided in section 5649-4 shall 
be exclusive of the ten mill limitation; it is not expressly stated in section 
5649-3a that such emergency levies shall be exclusive of the three mill limita
tion, but certain other levies are expressly excluded from such three mill 
limitation. 

The phrase "any of the limitations of this act" as used in section 4 of 
the act of May 10, 1910, therein designated as section 5649-4, General Code, 
may by fair inference be held to apply to all the limitations of the act of June 
2, 1911. The act is in form merely an amendment of sections 2, 3 and 5 of the 
act of May 10, 1910; and inasmuch as section 4 was left unamended, the evi
dent intention of the. general assembly was to make its broad provisions ap
plicable to all of the limitations of the amended law. Otherwise section 5649-4 
would be of doubtful import, inasmuch as sections 2, 3 and 5 which impose 
the limitations created by the act of .May 10, 1910, having been repealed, no 
meaning could be given to the phrase "this act" as retained in the unrepealed 
section 4. This inference is also strengthened by section 5649-5b not above 
quoted, which in effect provides an otherwise all inclusive limitation of fifteen 
mills upon the combined maximum rate for all taxes levied "under the pro
visions of this and the two preceding sections and sections 5649-2 and 5649-3 
of the General Code as herein enacted." It is very clear that this section and 
the fifteen mill limitation therein created are not intended to apply to emer
gency levies. 

From all the foregoing then, the inference is very reasonable that emer
gency levies, including. of course, levies under section 7419, General Code, are 
in addition to all of the limitations of the act of June 2, 1911, including the 
three mill limitation upon the rate of taxation which may be levied for all 
county purposes. On the other hand, however, the general assembly has seen 
fit expressly to exclude emergency levies from one limitation of the act, viz., 
the ten mill limitation, and as above remarked, has not seen fit to repeat this 
express exclusion in connection with other express exclusions from the three 
mill limitation. From these facts alone the inference reasonably arises that 
it was the intention of the general assembly in enacting the act of June 2, 
1911, to include emergency levies within the three mill limitation. Upon care
ful consideration of the somewhat difficult question thus presented, I am of 
the opinion that emergency levies, including levies under section 7419 are ex
cluded from consideration in ascertaining the three mill limitation levies for. 
county 1mrposes. 

In reaching this conclusion I have ignored, and I think properly, the ex
press mention of emergency levies in section 5649-3 above quoted. The latter 
part of this section declares the "intent and purpose of this act." Primarily 
then, it is a constructive section to be looked to for the ascertainment of an 
intent imperfectly expressed in the positive provisions of other section!'. Its 
declaratory ·provisions apply solely to the limitation upon the maximum levy 
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for all purposes and are not intended directly to affect the subsidiary limita· 
tion upon levies made for county, municipal, township and school purposes. 

It follows from all these considerations that the force of the Inference 
which might otherwise be drawn from the express mention of emergency levies 
in this section is greatly mitigated. That is to say, because the last clause of 
section 5649-3 is merely declaratory of the •'intent and purpose of this act," it 
is not to be inferred that the express mention of the emergency levies therein 
creates a presumption that otherwise such levies would not have been ex
cluded from consideration in ascertaining the ten mill limitation to which it 
relates, despite the unrepealed provisions of section 5649-4. Stated in another 
way, the express mention of the emergency levies in section 5649-3 is to be 
regarded as accidental rather than as essential, and therefore does not afford 
proper occasion for the !iPPlication of the maxim that "the expression of one 
thing is the exclusion of all others" throughout the related sections, especially 
in the face of conditions like those above referred to, which give rise to an 
opposite inference. 

It follows from the foregoing then that the failure of section 5649-3a ex
pressly to exclude emergency levies from the three mill and co-ordinate limita
tions is not to be regarded as significant. 

I am of the opinion, therefore, with regard to your first question. that by 
virtue of the provisions of section 5649-4, which must be applied as well to 
the act of June 2, 1911, as to that of :\lay 10, 1910, emergency levies under sec
tion 7419. General Code, are not to be considered in computing the three mill 
limitation imposed by section 56493a as enacted .June 2, 1911. 

From the sections above quoted I think it is apparent at the outset that 
levies made by township trustees under section 7488, General Code, are ex
clusive of the two mill limitation, but are to be included in the other limita
tion of the act of June 2, 1911. Said section 7488 authorizes the trustees at 
any time to 

"levy an amount not exceeding one mill upon each dollar of valua
tion of the * * "' respective townships, for road purposes, which 
may be worked out at the rate other work is paid for of a similar 
nature. * * *" 

Such levies that may be worked out by the taxpayers are expressly ex
clu!led from the three mill limitation of section 5649-3a but are not expressly 
excluded from any of the other limitations of the act. Upon careful considera
tion I am unable to apprehend any principle upon which, by application, such 
levies are to be excluded from the ten mill limitation of sections 5649-2 and 3, 
the limitation upon the aggregate of all taxes which is meastired by the total 
amount levied in the taxing district for all purposes in the year 1910 or the 
outside limitation of fifteen mills imposed by section 5G49-5b. 

It is my opinion, therefore, as above stated, that the only limitation of 
the act of .June 2, 1911, or of the unrepealed provisions of the act of May 10, 
1910. from which road taxes to be worked out by the taxpayers are excluded, 
is the limitation of two mills for township purposes. 

In your second question you present the further inquiry as to what is the 
maximum levy that may be made for roJ.d purposes and discharged in labor. 

I presume that your question relates to section 7488 alone and shall con
sider it accordingly. 

Section 56i9-3, above 'JUOtE'd, provides for an automatic decrease of max
imum l'J.tes for single purposes to such rate for any year as, multiplied by 
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the total tax valuation of the taxing district for the year 1911, or any year 
thereafter would produce. a product no greater than the product produced by 
multiplying the total valuation in such district for the year 1910 by the 
maximum rate for such purpose as it existed prior to the passage of the act 
of June 2, 1911. That is to say, assuming that the taxable valuation in a 
township in the year 1910 is $100,000, the amount produced by a levy of one 
mill-the maximum rate under section 7488-would be, of course, $100.00. This 
$100.00 then becomes a limitation upon the tax which may be levied under 
section 7488 and worked out in the manner therein provided within that town
ship. The limitation is no longer directly upon the rate; it is rather upon 
the amount. 

It is, therefore, impossible to state the maximum rat~ which may be levied 
under section 7488 by township trustees under the Smith one per cent. bill. 
Such rate will vary in the several townships according to the relative amounts 
of the 1910 duplicate, and the duplicate for the year in which the levy is to be 
made, and in no case more than one mill. 

The third question which you ask requires first, a consideration of the 
evident intent of the Smith law, and second, consideration of whether or not 
the intent as applied to the levies for the year 1911 violates the constitu
tion. 

That the general assembly intended to give the budget commission con
trol over all the levies for the year 1911 is, I think, quite apparent from the 
language of the act itself. Thus sections 5649-2 and 3 expressly mention the 
year 1911 as the year in which the limitations therein imposed shal! first 
become effective. That is to say, the first levies to which the limitations of 
the act are to apply, are "levies for the year 1911." 

The machinery of the budget commission is evidently designed to carry 
into effect the limitation provisions of the act. I do not think it can be seri
ously disputed that the whole act must be read together, and the powers of 
the budget commission under the sections relating to it, defined by considera
tion of the sections relating to the various limitations imposed in the other 
sePtions of the act. So I think it is quite clear that inasmuch as the limita
tions are expressly made applicable to levies for the year 1911, the powers of 
the budget commission are intended to apply to all levies for the year 1911. 
The construction of the statute then is clear. Is the statute constitutional? 
Section 28" of Article II of the constitution provides that "The general as-
sembly shall have no power to pass retroactive laws. * * *" 

Section 2529 of the General Code provides: 

"On the first Monday of March in each year the board of infirmary 
directors shall certify to the county auditor the amount of money 
they will need for the support of the infirmary for the ensuing year. 
* * * The county auditor shall place the amount so certified on the 
tax duplicate of the county and the infirmary directors shall have full 
control of the poor fund." 

It is apparent then that prior to .June 2, 1911, the date of the passage of 
the act in question, the infirmary directors might have, and doubtless had, law
fully certified to the county auditor the amount of tax necessary for the sup
port of the infirmary. Under the then existing law it was the ministerial duty 
of the county auditor to place the rate so certified to him upon the duplicate 
of the county against all of the taxable property therein. This ministerial 
duty, however, cannot be performed until the duplicate against which the levy 
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was made, was made up; that is to say, until the original tax list and duplic:tte 
consisting or a "complete list or schedule of all the taxable property in the 
county, and the value thereof, as equalized" (~ection 2;)S:l, GenerJ.l Code), be 
prepared by the auditor. This in point of fact could not be until the month 
of Oc·tober, 1911. 

The ronstitntional r:uestion presentHl then is Hs to whP.ther a law which by 
abolishing an unexecuted ministerial duty deprives a public authority of the 
right to have that duty executed, which right had attached and become t:er· 
feet, save as to the time of its enforcement, prior to the pa~sage of the law, is 
retroactive? 

The first branch of the syllabus in ;\Iiller vs. Hixson, 64 0. S., 39, contJ.ins 
the following succinct tiefination: 

"A statute which imposes a new or additional hurden, duty. obli

gation or liability, as to past transact'ons, is retroactive, and in con
met with that part of section 28, article two of the constitution whic:1 
provides that 'The general as;:;embly shall have no power to pass retro
active laws.'" 

Constitution'll proviSIOns similar to section 28, Article II, are found in 
many of the states and in many verbal forms. All of them, however, havP. 
been construed to mean substantially the same thing, viz., that the legislative 
power shall be prohibited from affecting accrued rights in any manner which 
pertains to their substance, either by imposing additional obligations upon the 
obligor or by impairing the right of the obligee. In reason the latter is as re
pugnant to such provisions as the former. It is, of course, to be. ohserved 
tbat a law is not retroactive or retrospective which affects merely the remedy 
or the means of enforcing an accrued right; it is essential to the nature of a 
retroactive law that its provisions fasten themselves upon the substance of 
things. 

Now I think it is perfectly_ apparent that if the definition above stated, 
which embodies all the essential elements or definit'ons of the term "retro
a~tive" or its equivalent "retrospective," as ginn in other authorities, be ap
plied to the case at hand without further qualification, the aC't of June 2, 1911, 
in its apparent intended effect upon the consummated ants of the several 
boards of infirmary directors of the state, must be regarded as within sucli 
defin.ition and as violative of section 28. of Article II of the constitution: That 
is to say, the valid and perfect act of the infirmary directors is sought to be 
rendered imperfect and of no ultimate legal effect. This is impairing the ac
crt:ed right of the infirm:uy directors, or viewed from another standpo:nt, of 
the poor fund of the county. 

True, no contractual right is impaired. It is clear, however, that the in
tent of the constitutional provision is to protect rights other than mere con
tractual rights. In the very section in which the above quoted language is 
found occurs the specific prohibition against impairing the obligation of con
tracts, and this of itself clearly indicates that there are retroactive laws other 
than those which tend to impair contractual obligations. 

I have sought diligently for authorities upon the exact point. but have 
found none. Some of the cases in other jurisdictions are decided upon the 
enunciated principle that the constitutional provision does not apply to gov
ernmental subdivisions. Upon examination of these cases, however, the real 
ground for decision will be found to be otherwise. In this state also in the 
case of Commissioners vs. Rosche Bros., 50 0. S., 103, any such broad principle 

33 --Yol. II--A. G. 
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as this is clearly repudiated. The first branch of the syllabus in that case is as 
follows: 

"'I'he act entitled 'an act to provide for refunding taxes erroneously 
paid under section 2742, * "' * * * * insofar as it imposes an 
obligation on the county of Hamilton, on account of past transactions, 
is retroactive and in conflict with section 28, of Article II, of the con· 
stitution of this state." 

The act referred to in the syllabus authorized certain manufacturers in 
Hamilton county to sue to recover taxes erroneously paid by them under a 
mistake of law, and imposed t1pon the county direct liability in such action 
regardless of the defense which it otherwise would have had. In the opinion 
per Bradbury,. J., page 113, occurs the following language: 

"To uphold a 'Statute on this ground * * * the natural justice 
of the object sought to be accomplished should be indisputable. 
* * * The money that they (the defendants in error) now seek to 
recover from the county was voluntarlly paid to the treasurer who 
was bound to receive it. Without notice of any claim to its repayment 
* * * he distributed to the city of Cincinnati and the state their 
respective proportions of the fund. Under these circumstances the 
natural justice of requiring the taxpayers of Hamilton county to re
fund the entire sum is a question upon which minds differ." 

It is to be observed that the court does not decide whether or not a stat
ute, which is in furtherance of natural justice though otherwise retrospective, 
is "retroactive" within the meaning of the constitution. Inasmuch, however, 
as no consideration, of natural justice are found in the question you present, 
this point would seem to be immaterial. - The case last referred to, however, 
suggests a possible distinction. While the syllabus and some of the above 
quoted language from the opinion refer to the imposition of an additional 
obligation upon the county it is fairly apparent, I think, that the rights which 
the court deemed to be protected )Jy the constitutional provi'Sion were those of 
the taxpayers of the county. The act held invalid did impose certain burdens 
upon the taxpayers and did deprive them of certain rights theretofore accrued. 
In the last analysis, therefore, the court did not hold section 28, of Article li 
applicable to laws affecting the validity of acts of officers representing political 
subdivisions as such, except in so far as such acts created in favor of the tax
payers of such political subdivision rights that were impaired by the law under 
consideration. Thus the personification of the county and the protection of 
its rights was merely for the purpose of conserving the rights of it'S taxpayers. 
Ultimately, therefore, the constitutional provision was invoked to protect 
private rights. 

In my opinion section 28, of Article II of the constitution and similar con
stitutional provisions must be regarded as adopted for the purpo'Se of pro
tecting the rights of the individual from oppressive impairment. Its object, in 
other words, is to protect "vested rights" of the person. It is in the nature 
of a declaration of right and might properly be placed in the bill of rights. r 
do not think it was ever intended to prohibit the legislature from pa'Ssing laws 
which would tend to invalidate the acts of public officers when no private 
rights have accrued in pursuance of such official acts. As I have already stated 
I have been unable to find any authority upon this point, but I am convinced 
that it ls· the law. 
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In the case under consideration the certification of the infirmary directors 
to the county auditor of the amount necessary, in their judgment, for infirmary 
purposes, during the fiscal year 1911-1912 created no rights in favor of any 
individual. The board of infirmary directors acquired a right, and the in
firmary fund, personified, acquired what might be termed a right. Neither of 
these rights. however, in the absence of the intervention of private rights is 
protected by section 28, of Article II. Inasmuch as private rights could not 
in the nature of things have intervened, I am of the opinion that said section 
of the constitution does not prohibit the legislature from impairing the purely 
official rights to which I have referred. In other words, the act of June 2, 
1911, in so far as it affects the action of the infirmary directors taken in :\larch, 
1911, and subjects such action to revision by the budget commission is not a 
"retroactive" law within the meaning of Article II, section 28 of the constitu
tion. 

It follows from all the foregoing that the levy made by the infirmary di
rectors, as aforesaid, is subject to review and revision by the budget commis
sion. 

To summarize, my conclusions as to your third question are as follows: 
1. Levies under section 7419 are exclusive of ali the limitations of the 

one per cent. law, including the limitation of three mills on the amount which 
may be levied by a county for county purposes. 

2. Levies for road purposes made by township trustees under section 7488 
are exclusive of the two mill limitation for township purposes, but are in
cluded within all the other limitations of the law. 

3. The budget commissian has authority and control over the levy made 
by the county infirmary directors in March, 1911. 

414. 

Yours very truly, 
TnrOTHY S. HOGAN, 

Attorney General. 

EXTRA COMPENSATION TO DEPUTY COUN'I'Y AUDITOR FOR EXTRA 
WORK UPON REAPPRAISEMENT OF REAL PROPERTY-RESOLU
TION OF COUNTY COMMISSIONERS PROPER BUT NO'I' NECESSARY
ESSENTIALS OF BILL PRESENTED. 

Though it is proper tor a county auditor before employing extra clerk hire 
when real property is reappraised, to first have the commissioners pass a reso
lution authorizing such expf'nse, however, when additiona-l work is performed in 
this connection, outside of office hours by a deputy auditor, and these facts ap
pear upon the face of the bill presented by him, fhf' rommissioners shoulcL pay 
such bill even though the commissioners have not passed the resolution afore

said. 

CoLP~IBUR, Orrro, October 6, 1911. 

Hox. D. H. AR;~tsTHoxa, Prosceutiny Attorney, ,Jackson, Ohio. 
Dt:Ail SIH :-I beg to aclmowledge receipt of your le>tter of July 26th, in 

which you state that: 

"At a regular meeting of the cvunty commissioners of this county, 
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held July 3, 1911, a bill was presented to them for allowance by W. C. 
Downs, deputy auditor of the county, of which bili the following is a 

_copy: 

" 'JACJ.,sox, Ouw. June 28, 1911. 
"'.JACKSON COUNTY, OHIO. 

" 'To W. C. Downs, ........................... Dr. 
"'For extra work in the auditor's office occasioned hy the re

appraisement of real estate and as per an opinion of the attorney gen
eral, rendered November 15, 1910, to the bureau of accounting, of which 
communication of same to D. H. Armstrong, prosecuting attorney. is 
hereto attached ............................................. $300.00' 

"Accompanying the bill was a resolution which the commissioners 
were asked to pass which reads: 

"'In the matter of additional allowance ·to the county auditor for 
clerk hire in any year in which additional work devolved upon his of
fice by reason of the appr~isement. Resolved, that by reason of said 
additional work in the auditor's office during this year, 1911, that the 
county auditor be and is hereby allowed the sum of three hundred and 
no/100 dollars in addition to allowance heretofore made for the em
ployment of clerks in his office during said year under the authority of 
section 2629, General Code.' 

"The above bill was presented to me by the commissioners and my 
advice asked as to its allowance. I objected to the allowance upon sev
eral grounds. First, because the bill is not in a proper form, and does 
not show what the extra work was, nor when it was performed. Since 
the person asking its allowance is a regularly employed deputy, it 
seemed to me that the bill on its face should show that it was extra 
work, and should further show that such work was done at times other 
than the hours of his regular employment, since such time under his 
employment belonged to the county. I also objected upon the ground 
that the statute does not warrant an allowance in any other year th\1-n 
that in which the appraisement is actually made, although I am aware 
of decisions to the contrary, with which decisions, I am informed by 
Mr. McGhee, you are familiar. And if these decisions should be fol
lowed I feel that this bill should not be allowed for the reason that the 
resolution was not passed previo1is to the performance of the services." 

and request _my opinion upon the following questions: 

"1. Can the allowance be made this year, and ·if so, must the reso
lution precede the performance? 

"2. Can the extra pay be drawn by one of the tegular office force, 
and if so, must he not show upon his bill that the services were out
side of his usual and regular employment?" 

Section 2629 of the General Code provides as follows: 

"The county commissioners of the several counties shall make an 
additional allowance to the county auditor for clerk hire, not exceed
ing twent-five per cent. of the annual allowance made in the preceding 
sections in the years when the real property is required by law to be re
appraised." 
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Section 2629, General Code, was formerly section 1076, Revised Statutes, 
and was construed by the circuit court of Lucas county in the case of State ex 
rel. vs. '1\'illiam ::.\I. Godfrey, reported in Volume 4, C. C. R. N. S., p. 465. It was 
held in that case that: 

"The provision in section 1076 for an additional allowance to the 
county auditor for clerk hire, during the period when the decennial ap
praisement is being made of real property, is not limited to the year 
during which the reappraisement is actually made, but includes so 
much of the year following as may be necessary for the boards of 
equalization to complete their work, subject to the limitation of the 
statute requiring that this work be done before the fourth ::.\londay in 
.January of the second year following the reappraisement." 

(3d Syllabus.) 

Following that decision, it is my opmton, if the bill presented is legal in 
all other respects, it should be allowed. However, you question the legality of 
the bill because the county commissioners did not pass a resolution authorizing 
the expenditure of money for extra clerk hire previous to the performance of 
the services. I agree with you that the auditor should have requested of the 
commiRsioners an allowance for additional clerk hire, under authority of sec
ticn 2629 of the General Code, prior to the employment of additional clerks, 
and if the commissioners fourrd, upon sucn applicat;on, that the auditor needed 
additional clerl's by reason of increa-sed work, due to the reappraisement of 
lands in 1910, a resolution should have been passed authorizing the county 
auditor to employ additional clerks or authorizing him to spend whatever sum 
he might need, within the limitations of section 2629, General Code, for addi
tional clerk hire. However, if, as a matter of fact, the county commissioners 
failed to pass such a resolution prior to the time the services were performed 
by the deputy auditor; and the deputy auditor did the work outside of his 
regular hours of employment, and there was necessity therefor, and the county 
received the benefit of labor and work done by the deputy auditor after the 
hours of his regular employment, I am not disposed to hold that any bill pre
sented, for labor so done by him, should not be allowed. 

You also state that the bill presented was for work performed by a person 
in the regular employment of the auditor as a deputy, and that you objected 
to the bill upon the further ground that it does not show on its face that the 
work was done by the deputy auditor at times other than the hours of his 
regular employment. I concur in your objection to the bill in that regard, and 
agree that it should appear affirmatively upon the face of the bill that the 
work was done by the deputy auditor at times other than the hours of his 
regular employment, as his time during the bu-siness hours of the day belong 
to the county. 

In conclusion. it is my opinion that if the additional work, for which the 
hill was presented, was done by the deputy auditor at times outside of his 
regular hours of employment-and this should appear upon the face of the 
bill-::md it was ne('essary for such additional work to be done, by reason of 
the reappraisement of land in .Jackson county, even though the county com
missioners did not pass a resolution prior to the work being done, the bill 
should be allowed. 

Very truly yours, 
TrliWTIIY S. HOGA.N, 

Attorney General. 
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415. 

BOARD OF EDUCATION OF S:\IITH TOWNSHIP-LIABILITY FOR TUI, 
TION OF PUPILS ATTENDING "ACADEMY HIGH SCHOOL"-"REGU· 
LARLY ORGANIZED HWH SCHOOL." 

The "Academy high school"' in Muslcingum county has been taken over by 
the New Concord board of editeation, so as to have tlJe crmtrol and management 
thereof and said high school 0as been recognized by the state commissioner ot 
common schools. 

The board of education of Smith township is, therefore, liable tor tuition 
of its Boxwell pupils who attencl said high school. since saicl board has entered 
into no agreement tor t-he schooling of saicl pupils, in accorclance with section 

. 7750, General Corle. 
October 7, 1911. 

Hox. WILLIA;Il V. CAMPBELL, Prosecuting Attorney, St. Clairsville, Ohio. 
DEAR Sm:-Under date of June 26th you submitted at the request of the 

Smith township board of education for my opinion the question as to whethe,· 
or not said board of education would have to pay the tuition of pupils attend
ing what is known as the "Academy high school" in Muskingum county. said 
Smith township board of education not having entered into an ~greetnent for 
the schooling of its high school cpupils as provided by section 7750. General 
Code. 

Section 7663 of the General Code provides: 

"A board of education may establish one or more high schools, 
whenever it deems the establishment of such school or schools proper 
or necessary for the convenience or progress of the pupi's attendiug 
them, or for the conduct and welfare of the educatioual intPrcsts of the 
district." 

Section 7747, General Code, provides: 

"The tuition of pupils holding diplomas and residing in township 
or special districts, in which no high school is maintained, shall be paid 
by the board of education of the school district in which they nave 
legal school residence, such tuition to be computed by the month. An 
attendance any part of the month shall create a liability for the entire 
month; but a board of education maintaining a high school shall not 
charge more tuition than it charges for other non-resident pupils." 

Section 7750 of the General Code provides: 

"A board of education not having a high school may enter into 
an agreement with one or more boards of education maintaining such 
school for the schooling of all its high school pupils. When such ggree 
ment is made the board making it shall be exempt from the payment 
of tuition at other high schools of pupils living within three miles of 
the school designated in the agreement, if the school or schools selected 
by the board are located in the same civil township, as that of the 
board making it, or some adjoining township. In case no such agree-
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ment is entered into, the school to be attended can be selected by the 
pupil holding a diploma, if due notice in writing is given to tllil clerk 
of the board of education of the name of the school to be attended ancl 
the date of attendance is to begin, such notice to be filed not Je:;s than 
five days previous to the beginning of attendance." 

Section 7752 of the General Code provides: 

"No board of education shall be entitled to collect tuition under 
this chapter unless it is maintaining a regularly organized high school 
with a course of study extending over not less than two years and con
sisting mainly of branches higher than those in which the pupil is ex
amined. The standing or grade of all public high schools in the state 
shall be determined by the state commissioner of common schools, and 
his finding in reference thereto shall be final." 

From the letter which you enclosed from the Smith township board of 
education it would appear that the contention of said board is that the Academy 
high school is not under the control and management of the New Concord 
board of education, but is a private institution to which said New Concord 
board of education sends its Boxwell-Patterson graduates, and therefore is not 
such a high· school as is contemplated in the statutes. 

From data on file with the state commissioner of common schools I found 
a plan of organization from which it appears that the New Concord board of 
education accepted the control and organization of the Academy high school; 
that it rented the preparatory equipment for public high school by way of 
rooms, furnishings, laboratory, janitor and heating and that it elected certain 
teachers to conduct the work of the high school in accordance with the course 
of study and rules and regulations prescribed by the board of education and 
under the direction of the superintendent and principal and that it required 
that all such teachers should hold high school certificate!'!. 

The statement of facts as submitted by the Smith township board of educa
tion did not accord with the plan of organization by which the New Concord 
school district was to obtain control of what _is known as the Academy high 
school, as found on file with the state commissioner of common schools and, 
therefore, I requested a report from said commissioner as to what control and 
management was exercised by the New Concord board of education over the 
said Academy high school. In answer thereto I have received the following 
communication: 

Corx·:.mt:s, OHIO, September 14, 1911. 

"Hox. TDroTIIY S. HooAX, Attorney General of Ohio, Columbus, Ohio. 

"~1Y DEAR Sm:-According to your request, I sent Mr. McCurdy, 
one of my high school inspectors, to investigate the conditions at New 
Concord. 'I'he following is his report: 

"'I have examined the records of the Academy high school at New 
Concord and find that the board is elected in the proper manner. It 
rents building and equipment of the college at $50.00 per month. It 
employs its own teachers, requires them to be properly certified and 
pays them a stipulated price. Their certificates are on file with the 
clerk. The board adopts its own course of study and lays down the 
rules regulating the discipline and governing every feature relating to 
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the control and management of the school. All these facts I found in 
the minutes kept by the clerk of the board of education.' 

. "Very truly yours, 
"FRAXK W. MILLER, 

"State Commissioner ot Common Schools:· 

Section 7663, supra, authorizes any board of education to establish a high 
school, and section 7752, supra, states that no board of education shall be en~ 
titled to collect tuition unless it is maintaining a regularly organized high 
school, with a course of study extending over not less than two years. As I 
construe the words "establish and maintain" they mean that such board shall 
have the management and control of such school and the power to employ and 
dismiss teachers, and prescribe rules and regulations to govern such schools. 

As the New Concord school district has the management and control ·of 
the Academy high school, employ, its teachers, and rents the rooms necessary 
for the conduct of such school, it is my opinion that such Academy high school 
would be considered as a legal high school under the law, and the board of 
education of Smith township would be required to pay the tuition of its Box
weB-Patterson graduates attending such school as provided in section 7747, 
supra. 

Section 7752, supra, provides that the standing and grade of all public high 
schools in the state shall be determined by the state commissioner of common 
schools and that his ·finding in reference thereto shall be final. I find from ex
amination in the office of the state commissioner of common schools that the 
Academy high school has been recognized by him as a high school under the 
provisions of the law. 

A415. 

Yours very truly, 
TBWTTIY S. HOGAN, 

Attorney General. 

BOARDS OF EDUCATION-JOINT SCHOOL DISTRICTS-CENTRALIZA
TION OF SCHOOLS IN 'I'OWNSHIPS-ATTACHMENT AND DETACH~ 
MENT OF TERRITORY WITHIN JOINT DIST'RICT AFTER CODIFICA
TION OF THE :O.t.:HOOL LA W8. 

When a joint school district prior to the codification of the school laws. 
was composed of part of the two townships, P and S, the school house of said 
joint district· being located within the lines of •·p·• township and the voters of 
·•p" township, under section 4726, General Code, have voted for the centraliza

tion of schools, held: 
That the territory of the entire joint subdistrict becomes a part of the cen

tralized "P" township school district. 
That the voters of the part of the joint district territory lying in "S" town

ship aTe entitled to vote upon the question of a bond issue authorized by sec
tion 7625, General Code, and promoted by ''P" township, pTovided that the "S" 
township school district has not centralizec~ its schools and thereby acquirecl 
through section 4725, General Cocle, jtwisdiction of that part of the tanner joint 
township school district which lies within •·s·· township. 

Except by fulfillment of t-he con'ditions proviclecl tor in section 4725, Gen
eral Code, there is no way that the territory in "S'' township attachecl to the 
"P" township school district can be detached from t-he ··p·• township without 
the consent of residents and the school board of the "S" township. 
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CoLt')IIWS, Onw, October 9, 1911. 

Hox. C. A. Lf:JsT, Prosr·c·uting Attorney, Circlc•L'illl'. Ollio. 
DE.\H Sm:-Under date of .June 14th you wrote me as follows: 

"The township of Pickaway. in this county, voted for the centraliza
tion of schools under section 4726, General Code, which election car
ried. Prior to the codification of the school laws there was a joint 
school district. This was composed of part of Pickaway and Saltcreek 
townships, the school house being built near the township line, but in 
Pickaway townsh:p. This, as I take it under section 4723, became a 
part of the Pickaway township school district, and upon the vote for 
school centralization 1 advised the boa.rd of elections that the voters 
residing in Saltcreek township but in the Pickaway township school 
district under section 4714 had a right to vote at the centralization 
election of Pickaway township. It seems that all the voters living in 
Saltcreek township but in the Pickaway township district are opposed 
to the centralized schools, and my decision gave some dissat;sfaction. 
The board of education will now have to submit to the electors of 
Pic](away township school district for a bond issue under section 7G25. 
They do not want the voters living in the Saltcree]( part of this dis
trict to vote on th:·s question. Can they prevent it? Is there any way 
except under section 4725 that this territory may be detached, over the 
objection of the school board in one township, and the persons resident 
of the Saltcreek part of the school district-see section 469:!-::1 '? They 
want your opinion." 

Section 4714, General Code, provides in part as follows: 

"Electors residing in territory attached to a township school dis
trict for school purpo<:es may vote for school officers and on all school 
questions at the proper voting place in the township in which such ter
ritory is attached." 

Section 4723, General Code, provides: 

"Joint subdistricts are abolished and the territory of such districts 
situated in the township in which the school house of the joint district 
is not located shaH be attached for school purposes to the township 
school district in which such school house is located. Such territory 
shall constitute a part of such township school district, and the title 
of a]] school property located therein is vested in the board of educa
tion of the township to which the territory is attached." 

Section 4725, General Code, provides: 

"When such joint subdistrict is a part of townships, both of whic)l 
ha1'C centrali<cd sdwols and no srhool is maintained in such subdis
trict, the boundaries of thc> dvil township so situated shall form the 
boundaries of the township school distri<'ts, and each township shall 
have control of the territory of sueh joint subdistrict lying within its 
boundaries." 
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Section 4692, General Code, provides in part: 

"Any school district or a part thereof may be transferred to an ad
joining school district by the mutual consent of the boards of educa
tion having control of such districts." 

Section 4693, General Code, provides in part! 

"Territory may also be transferred from one school district to an
other as follows: A petition, signed by not less than one-half of the 
qualified male citizens who are electors, residing in t-he territory sought 
to be transferred and accompanied by a correct map of the territory, 
shall be filed with the clerks of the boards of education interested. If 
such boards of education fail or refuse to transfer such territory by 
m4tual consent, as herein provided, within sixty days from the filing 
of the petition and map, the petitioner shall file a copy of the petition 
and map in the probate court of the county in which the territory is 
situated, or, if it be situated in two or more counties, in the probate 
court of the county containing the largest proportionate share of the 
territory to be transferred." 

Section 7625 as amended 102 Ohio Laws, 419, provides in part: 

"When. the board of education of any school district determines 
that (for the purposes mentioned in said section) a bond issue is neces
sary, said board shall submit to the electors of the district the question 
of issuing such bonds for the amount so estimated." 

I assume from the form of your inquiry that prior to the codification of 
the school laws a part of Pickaway township. and a part of Saltcreek township 
composed a joint subdistrict. 

By virtue of section 4723. supra, the Saltcreek part of the joint subdistrict 
upon the 'Codification of the school laws became attached to the Pickaway town
ship school district for school purposes. 

You state that the board of education of the Pickaway school district will 
have to submit to the electors of the Pickaway township school district the 
question of a bond issue under section 7625, General Code, and that such 
board does not want the electors living in the Saltcreek part to vote on the 
question. As before stated, section 7625, General Code, provides that such 
question shall be submitted to the electors of the district, and as the persons 
residing in the Saltcreek part of such district are electors of such district 
under the provisions of section 4714, supra, and as such are entitled to vote on 
all school questions, I am of opinion that they are entitled to vote, providing 
the Saltcreek township school district has not centralized its schools, and 
thereby acquire, by virtue of section 4725, supra, jurisdiction of such part of 
Pickaway township school district as lies within Saltcreek township. 

You further inquire whether there is any way, except under section 4725, 
supra, that the territory in Saltcreek township attached to the Pickaway town
ship school district for school purposes may be detached over the objection of 
the school board in one township and the persons resident of the Saltcreek 
part of the school district, and you call my attention to sections 4692 and 
4693, supra. 

Section 4725, supra, provides for the transfer of such territory from one 
district to the other purely by operation of law upon the occurrence of condi-
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tions stated in said section. Aside from that, sections 4fi92 and 469:l, supra, are 
the only provisions of law of which I am cognizant, that provide for the trans
fer of territory from one school district to another. 

Consequently, I am of opinion that as the conditions provided for in sec
tion 4725 do not exist in this instance, there is no way that the Saltcreek terri
tory attached to the Pickaway township school district can be detached over 
the objection of the Saltcreek board, and the persons resident of the Saltcreek 
part of the school district. 

A416. 

Very truly yours, 
TI:IlOTRY S. HOOA:;", 

Attorney General. 

'f'OWNSHIP DITCH SUPERVISORS-CO:\IPENSATION-EXTRA EXPENSES 
NOT AUTHORIZED. 

As the only payments authorized by the statutes tfJ be made to township 
rlitch supervisors is the $2.00 per cUem provided for in section 3388, Genpral 
Corle, these officials cannot be allowerl for additional expenses incurrerl in the 
performancl' of rlutie.~ outside their own wwnship. 

Cor,r::~ml'S, OII ro, October 10, 1911. 

Hox. CHARLES C. HALL, Prosecuting Attorney, Sidney, Ohio. 
D~:An S111:-I am in receipt of your communication of recent date in which 

you submit for opinion the following: 

"One of the ditch supervisors of this county requested me to get 
an opinion from the attorney general in regard to his expenses. 

"There is a joint cleanout between three counties, and the ditch 
supervisor from five townships were interested in the work. 

"The supervisor from Cynthian township was required to go on 
several occasions into other counties, and the expenses incurred there
by were larger than the fees coming for the services, and he desires 
an opinion from the attorney general as to whether he will be en
titled to the actual expenses incurred, in addition to his per diem, when 
performing duties outside of his township." 

and in reply to your inquiry will say that section 3386 of the General Code pro
vides for the election, terms, etc., of ditch supervisors as follows: 

"In any township in which county or township ditches have been 
located and established, at the time and in the manner provided by 
law for the election of township officers, there may be elected a town
ship ditch supervisor, who shall serve for a term of four years. The 
township trustees shall fill any vacancy which occurs In such office, by 
resignation or otherwise, by appointment, until the next proper elec
tion, when successor shall he chosen for the unexpired term." 

Section 3388 of the General Code provides for the con•pensation of such 
supervisors as follows: 
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"Such supervisor shall be allowed two dollars per diem, for the 
time actually erigaged in performing the duties of his office, to be paid 
by the township trustees, from the township ditch fund, upon presenta
tion of an itemized account, verified upon oath by the township ditch 
supervisor. When actually engaged in measuring a ditch or ditches, 
the supervisor shall be allowed one assistant, who shall receive one 
dollar and fifty cents per day for the time actually employed, and shall 
be paid by the trustees from the township ditch fund, upon the cer
tificate of the ditch supervisors." 

Section 3389 of the General Code provides for the general duties of such 
ditch supervisors as follows: 

"The township ditch supervisor sl;lall have the supervision of all 
township and county ditches in his township. He shall clean them out 
and keep them in repair a·s provided by law and shall perform such 
other duties as are imposed upon him by law." 

By the provisions of the above sections with respect to ditch supervisors 
in their respective townships, such supervisors have no duties to perform in 
their official capacity outside of the particular township 'in which they are 
e!ected and the only provision for their payment is the provision as tile same 
is provided in section 3388, General Code, which is the per diem they shall re
ceive for cleaning out and keeping in I'eJJair all the township and county 
dit~hes in their respective townships. The only provision for paying such 
ditch supervisors is their two dollars per diem as the same is provided for in 
section 3388 of the General Code, which I have cited above, and as there is no 
other provision for paying any other expenses which might be incurred by 
said ditch sqJervisors, I am of the opinion that such ditch supervisors are not 
entitled to any expenses incurred in addition to their per diem when the same 
are incurred in performing duties outside of their own respective townships. 
I believe that I have fully answered your inquiry, and beg to remain, 

A 422. 

Very truly yours, 
TDlO'l'HY S. HOGAN, 

Attorney General. 

INTOXICATING LIQUORS-t~9SE COUNTY LOCAL OPTION LAW-DOW
AIKEN LAW- "SINGLE SALE," WHEN A VIOLATION- "GIVING 
AWAY." 

Uncler section 6071. Ge11Cral Corle. a single sale tc;nuld not constitute a busi
ness or trafficking in intoxicating liquors, unless the circumstances showed that 
snch sale was made in a place estab,lishecl tor the purpose ot concluctii1g such a. 
business. 

Uncll'r the language of the Rose law, however, i. e., section 6112, General 
Cod!'. a single eale will effpct a violat-ion. Whether or not. however, a single 
sale t"oulcl constitute a violation ot the provision of that section against keep
ing a place where intoxicating liquors are soza, given away or furnished for 
IJevcragl' purposes. is a qupstion of tact clPpencling upon all surrounding cir
cum.Ytances. 

The giving away of liquor shall not constitute a violation of the Rose law, 
if such act is pertormecl by a pm-ty in his private clwelling, tmless such clwell
ing is a place ot public resort. 
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CoLt:~1LIL"S, Ouw, October 14, l!Jll. 

Ho:'i. FHA:\'K L . .Jou:\Ho:\', Prosceutiny Attonwy. Xr·nia. Ultio. 
DEAR Sm:-I have your letter of October 13th, wherein you auvise me as 

follows: 

"Some of the papers have reported that you rendered a decision 
rPeently in whieh you heltl that it takes a number of sales of liquor to 
constitute a violation of the local option laws and the tax laws. 

"I know that it is necessary to show a series of sales befo;e you 
can hold a person liable for the Dow-Aiken tax, but underst1nd that 
one sale is sufficient to convict under the Rose law. I wish you would 
let me know what your opinion was in regard to this matter at once." 

Unfortunately many of the newspapers erroneously reported my opinion 
to Hon. S. E. Strode, state dairy and food commissioner, under date of Sep
tember 12, 1911. The question put to this department by :'llr. Strode was as 
follows: 

"Do£s a single sale of intoxicating liquor make the seller liable to 
payment of the Dow-Aiken tax levied upon the business of trafficking 
in intoxicating liquors?" 

Inasmuch as there seems to be some confusion with reference to the ap
plication of what is known as the Aiken law and the Hose county local option 
law, I deem it advisable to call attent:on to the difference between the two 
laws, and cite some of the decisions showing the difference in the under
lying principles of each. 

First, however, permit me to requote from my opinion to Hon. S. E. Strode 
as follows: Therein it was stated 

"Section 6071, General Code, levies the tax in these terms: 
"Upon the business of trafficldny in spirituous. vinous, rnalt or 

other intoxicating liquor there shall be assessed yearly, and paid into 
the county treasury, as hereinafter provided, by each person, corpora
tion or co-partnership engaged therein, and for each place where such 
business is carried on by or for such person, corporation or co-partner
ship, the sum of one thousand dollars." 

You will notice that the tax is levied upon the business of trafficking in 
spirituous, vinous, malt or other intoxicating liquor. Now it does not require 
any decisions to come to the conclusion that if a man, whose home was in 
Detroit, happened to drop down to .Jackson, Ohio, on a day's visit, and while 
there in fact sold, and sold only one drink of liquor to some one, would not be 
engaged in the business of trafficking in intoxicating liquors, yet that one sale 
would constitute a violation of the following section of the Rose county local 
option law, to-wit, section 6112 of the General Code, which provides as fol
lows: 

"If a majority of the votes cast at such election are in favor of pro
hibiting the sale of intoxicating liquors as a beverage, then from and 
after thirty days from the date of holding such election it shall be un
lawful for any person, personally or by agent, within the limits of such 
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county to sell, furnish or give away intoxicating liquors to be used as a 
beverage, or to keep a place where such liquors are kept for sale, given 
away or furnished for beverage purposes." 

A careful reading of said section 6112 will disclose that the single act of 
selling, furnishing or giving away intoxicating liquors to be used as a beverage 
constitutes a violation of the law. Whether or not a single sale will consti· 
tute a violation of that provision of section 6112 providing against keeping a 
place where such liquors are kept for sale, is a question of fact in each par
ticular case. It is well to keep in mind this distinction in regard to the pro· 
vision of the statute providing against selling, furnishing or giving away in· 
toxicating liquor, a single sale constitutes not only a completion of the offense 
but it is complete evidence of the violation of the law in that respect, while 
with respect to keeping a place where liquors are sold contrary to law, the 
single sale may or may not be sufficient evidence to prove the crime. Where 
it appears that a single sale has been effected, for instance, by a man just 
coming to a community, and his evidence satisfies the court that he has only 
made that sale, having at the time no place of doing business, no equipment, 
and there being no circumstances to show more than a single sale, such evi
dence, in my judgment, would not satisfy the court that the defendant had 
kept a place. However, where a man keeps a room or a place, such as to leave 
a fair inference that it is used for the sale of liquor, and a single sale is made, 
all the circumstances put together may leave the conclusion, quite reasonably, 
that the party charged is engaged in keeping a place. In my judgment the 
court may be warranted under certain circumstances in finding the defendant 
guilty of keeping a place without proof of a single sale whatever, as for in· 
stance, if the place was one where no other business was engaged in, at least 
no legitimate business, where the entrances and looking arrangements are 
such as to call for, and are without proper explanation; where large quanti
ties of whisky or other intoxicating liquors are kept without any apparent 
reason therefor other than that they are kept for sale, and where people are 
seen to frequent such a place with no apparent reason other than to procure 
liquor, the court has every right to assume that that place is kept for the sale 
of intoxicating liquors. 

I have only attempted here to cite one instance of what would seem to be 
sufficient proof. One in giving an opinion upon a question like this can only 
give illustrations of what might constitute sufficient evidence. It is not in· 
tended to measure evidence to constitute a breach of Jaw. At this point per
mit me to say that a single sale under the circumstances that I have related 
would be sufficient to fasten the Aiken tax lien upon the premises. 

It was far from my intention to hold, and I did not hold in the former 
opinion, that a single sale would not constitute a violation of the Rose Jaw. 
Therein I distinctly drew the difference between the Rose Jaw and the Aiken 
law in that connection. Quoting from the opinion further I said: 

"A single sale would constitute the 'trafficking' in intoxicating 
liquors, but a single sale, with no other circumstances tending to show 
that a business was being conducted, would not constitute the 'busi
ness' of trafficking in intoxicating liquors. A single sale would be evi
dence that the seller was engaged in such business, but it would not 
be conclusive. Other facts must be shown to exist tending to prove 
that the seller was so engaged. 

"All the circumstances surrounding a sale of intoxicating liquor 
must be taken into consideration in determining whether or not the 
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seller is engaged in the 'business' of trafficking in intoxicating liquor. 
Each case must stand upon its own particular circumstances. The 
single sale alleged in the affidavit and admitted by the plea of guilty 
is not sufficient evidence to warrant the levying of the Dow-Aiken tax 
against the seller. How much more or what particuhtr evidence would 
be required. need not be set forth herein. The evidence must be 
weighed in each case." 

The foregoing I think will pretty clearly indicate the law as to what con
stitutes l'eeping a place, or as to what constitutes the business of trafficking in 
intoxicating liquors. 

Coming now to the local option law and similar legislation it was held by 
the common pleas court of Franklin county in the case of Volk vs. the Village 
of Westerville, 3 Ohio Nisi Prius n. s. 241, as follows: 

"Proof of a single sale is sufficient to establish the charge that the 
defendant did unlawfully keep a place where intoxicating liquors were 
sold." 

The syllabus in that case is, of course, to be read in the light of the cir
cumstances and the facts. Judge Evans speaking for the court at page 244, 
said: 

"It is not manifest from the record that in the overruling of said 
motion Volk was embarrassed or injured in making his defense. 

"It is also insisted that evidence did not show that said Volk did 
unlawfully keep a place where intoxicating liquors were sold at retail, 
and also, that if the evidence did not show that he did, that he could 
not, under the charges in the affidavit, be found guilty of more than a 
single offense. 

"Volk vs. the Villagfl of Westerville, an unreported case decided 
by the circuit court of this county about a year ago, is an authoritative 
decision which this court should follow. In that case it appears from 
the written opinion of the court delivered by Sullivan, .1., that the court 
held that proof of a single sale was sufficient without proving a series 
of sales, to constitute the offense charged that the defendant did un
lawfully keep a place where intoxicating liquors were sold at retail; 
that the case of ::\Iiller et al. vs. The State. 3 0. S., 477, has no applica
tion as an authority to the case at bar. With this decision to guide 
me, I cannot say that the record before me shows that the finding and 
judgment of the mayor's court is contrary to the law or the evi
dence." 

The tenth syllabus in the case of ::\1iller vs. State of Ohio, 3 0. S., 476, is 
as follows: 

"To convict for a violation of the fourth section, it is necessary 
to aver in the information, and prove on the trial, that the place where 
the liquor was sold, was a place of public resort. And the proof must 
also show that it was a place where liquors were habitually sold in 
violation of the act. A single sale does not make the place a nuisance, 
or the seller a 'keeper' within the meaning of the act. A series ot sales 
is necessary." 
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You will note that it was held in the 3 Ohio State case that to convict for 
a violation of the fourth section it is ncceFsary to aver in the information 
proof on the trbl that the place where !iqt:or was sold was a plJ.ce of public 
resort. In a::diticn to that the proof must also show that it was a pl:tce where 
l'qeors were habitt:ally kept in violation of the act, and that a single sale 
does not make the place a nuisance or the sEller a lleeper within the me:tning 
of the act. A seriEs of sales is necessary. 

Unquestionably that case was held not to aJlply because of the require
ment that more than one sale was necessa1·y. The other fe:1tures unques· 
tionably apply, that is, there must be a place to which the public resort. It i;; 
not necessary that the place should even be within a building. It might, so 
far as the purpose of the law is concerned, be a vehicle or a grove or any other 
place, but there must be a place, and if thereby snch place proven, a single 
sale is entirely sufficient in connection with other circumstances to satisfy the 
court that such place is kept. 

The principles of the Westerville case referred to, were approved by the 
cir~uit court, as found in the case of Lynch vs. State of Ohio, 12 0. C. C. n. s., 
330. The syllibi, 1 and 2, are as follows: 

"1. An affidavit charging the lleeping of a place where intoxicating 
liquors were sold, furnished or given away on a designated day, is suf
ficient to sustain a prosecution under the Rose county local option 
law. 

"2. Proof of one unlawful sale is sufficient to sustain a convic
t'on under such charge; and the affidavit need go no further than to 
aver an unlawful sale, leaving it to be developed by the evidence in 
what respect the sale was unlawful.'' 

You will observe that it is necessary for the affidavit to charge the keep
ing of a place. so that place is a necessary element, and the other essential 
feature to keEp in mind is that when this place is proven to the satisfaction 
of the court proof of one unlawful sale i's sufficient ·to sustain a conviction 
under the charge. 

The case of Lynch vs. State was affirmed by the supreme court in the case 
of Lynch vs. State, 81 0. S., page 489. 

1. To summarize, a single sale will not only constitute the crime of selling, 
furnishing or giving away intoxicating liquors contrary to law, provided it be 
in prohibited territory, but is ample evidence of the guilt of the person. 

2. A single sale, with sufficient evidence under legal rules of the existence 
of the place, and the attendant surroundings are sufficient to warrant the court 
in finding that a place is kept where liquors are furnished. sold or given away 
contrary to law. 

3. The essential ingredient to fasten liability under the Aiken tax is that 
the person against whom the Aiken tax is claimed is engaged in a business, 
and the business must be trafficking in intoxicating liquors. 

Trafficking is defined in section 6065, General Code, as follows: 

"The phrase 'trafficking in intoxicating liquor' as used in this chap
ter and in the penal statutes of this state means the buying or procur
ing and selling of intoxicating liquor otherwise than upon a prescrip
t'on issued in good faith by a reputable physician in active practice, or 
for exclus~vely known mechanical, pharmaceutical or sacramental pur
poses." 
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Therefore a single sale may constitute trafficking. The Aiken tax, section 
6071, General Code, is upon the business of trafficking in spirituous, vinous, 
malt or other intoxicating liquors. It will, therefore, appear that it is not be
cause of trafficking that the tax is imposed, but because of the business of 
trafficking. The word business is not defined in our General Code, therefore 
we must look to the dictionary. The Century dictionary defines business as 
"that which one does for a livelihood; occupation, employment: as, his busi
ness was that of a merchant; to carry on the business of agriculture. The 
occupation of conducting trade or monetary transactions of any kind." 

Webster defines business as: "That which busies, or that which occupies 
the time, attention or labor of one, as his principal concern, whether for a 
longer or shorter time; employment; occupatjon." 

It therefore appears to have the idea of continuance in it. While I think 
the decisions of the courts are clear upon all of the points involved, I yet 
deemed it necessary to discuss the principles which unquestionably underlie 
the decisions of the court, believing that this may clear up the confusion here
inbefore referred to. 

Of course it will be kept in mind that the words "giving away'' where they 
occur in the Rose county local option law shall not apply to the giving away 
of intoxicating liquors by a person in his private dwelling unless such private 
dwelling is a place of public resort. 

I thank you for inquiring upon this important subject, because it gives me 
an opportunity to cover all of the points involved, and prevent a misleading of 
the public upon so important a subject. 

426. 

Yours very truly, 
TIJI[OTHY 8. HOGAN, 

Attorney General. 

INTE~EST OF PUBLIC OFFICIALS IN CONTRACTS OF A MUNICIPALITY 
-POWER OF UNION CEMETERY TRUSTEES TO WRITE INSURANCE 
ON MUNICIPAL BUILDINGS. 

l 
The trustees of a union cemetery are not so connected with a municipality 

as to be prohibited by the provisions of section 12910, General Code, from writ
ing fire insurance on public buildings of a municipality. 

CoLuMm:s, Onro, October 17, 1911. 

Hox .. JoREPH C. R1u:v, Prosecuting Attorney, Ironton. Ohio. 
DEAR Snc-Your favor of August 16th is received. You inquire: 

"Can a trustee of a union cemetery elected by the joint vote of a 
municipality and a township, as an insurance agent, write insurance 
on public buildings of said municipality without violating section 12910 
of the General Code?" 

Section 12910 of the General Code provides as follows: 

"Whoever, holding an office of trust or profit by election or ap
pointment, or as agent, servant or employe of such officer or of a board 
of such officers, is interested in a contract for the purchase of prop-

34-Yo!. II-A. G. 

• 
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erty, supplies or fire insurance for the use of the county, township, 
city, village, board of education or a public institution wrth which he 
is connected, shall be imprisoned in the penitentiary not less than one 
year nor more than ten years." 

Section 4183 of the General ·code provides for the establishment of union 
cemeteries and is as follows: 

"The councils of two or more municipal corporations, or of such 
corporation or corporations, and the trustees of a township or town· 
ships, when conveniently located for that purpose, may unite in the es
tablishment and management of a cemetery by the purchase or appro
priation of land therefor, not exceeding in extent one hundred acres, 
to be paid for as hereinafter provided." 

Section 4184, General Code, provides for the election of trustees for a union 
cemetery, and 

_Section 4186 et seq., provides for their control over cemetery grounds. 
The trustees of a union cemetery are not municipal officers. They have no 

control over any of the buildings of a municipality, and are not connected with 
a municipality in the sense that they are municipal officers, although being 
elected in part by the voters of the municipality. The trustees of a union 
cemetery are not, therefore, precluded from writing fire insurance on the pub-_ 
lie buildings of a municipality under section 12910, General Code. 

428. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

TOWNSHIP TRUSTEES-MAJORITY TO DO BUSINESS-NECESSiTY FOR 
ALL TO BE PRESENT Gel TO BE NO'I'IFIED OF MEETING. 

The statutory provision providing that a majority of the township t-nts
tees should constitute a quorum to do business was repealed after the supreme 
court construed that provision to allow special meetings to be held at any time 
and place without previous notice to all trustees. At the present time, there
fore, all trustees must be present to do business either actually or "construf'
tivf'ly" ( i. ('., must be notified) anc~ a majority may then conduct business. 

CoLe~mes, Onro. October 18, 1911. 

Hox. CAI'L W. LEXTZ. Prosecuting AttorneJI, Dayton, Ohio. 
Dt;AH Sm:-Your letter of September 27, 1911, received. Yon inquire: 

"'\Vhether or not township trustees are all three required to be 
present at a meeting for the transaction of business, or if a majority 
constitutes a quorum and can legally act in the absence of the third 
member." 

You call my attention to the latter part of section 14 of the act of March 
14, 1853, found in Swan & Critchfield's Statutes, section 1568, which provides 
as follows: 
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"0 ° '' and a majority shall !Je a quorum to do !Jusiness at all 
mel•lings of the township trustees." 

and to the faet that in the revision of 1880 that part of section 14 just quoted, 
rf>lating to a quorum, was omitted and the remaining part of section 14 was 
incorporated in section 1457, Revised Statutes, and is now section 3271, Gen
eral Code. You further st'l.te that there is no other provision of the General 
Code providing that a majority of the trustees elected shall constitute a 
quorum, anu that !Jy reason of the following language by Judge Mcilvaine, con
struing ,;aid section 14 of the act of 185:l, a!Jove quoted, in the case of State ex 
rei. vs. Wilksville Towm;hip Trustees, 20 0. S., 288, to-wit: 

"By the r:ule of the common law, where power or authority is dele
gated to two or more persons to transact business of a private nature, 
all interest in the po,ver must eon cur in its que. execution. But in 
matters of public concern, though it is necessary for all to be present, 
yet the majority will conclude the minority. In this state, however, 
the rule of the common law has been abrogated in the case of township 
trustees. " * *" 

you are of the opinion that in the absence of statute constituting a majority of 
trustees, a quorum, it may !Je necessary for all trustees to be present; or, to 
quote you more correctly, you state that "Judge Mcilvaine in his opinion imli
cates that in the absence of such a statute it is necessary for all members to 
be present when any public business is to be transacted." 

:\leccham on Public Officers, section 572, lays down the doctrine that: 

"Where, however, a trust or agency is created by law or is pub
lic in its nature, and requires the exercise of deliberation, discretion or 
judgment. whether it be judicial or quasi-judicial in its character, the 
rule is otherwise, and while all the trustees, agents or officers, except 
where the law mal;es a less number a quorum, must be present to de
liberate, or, what is the same thing, must be cluly notified and have an 
opportunity to ue present '' * * wht·re the law prescribes what 
shall constitute a quorum a majority of that quorum may act." 

It was held in the case of Williams vs. Srhool District, 21 Pick. (::.\'fass.), 
page 75: 

"\vhere a body or board of officers is constituted by law to per
form a trust for the pu!Jiic or to execute a power or perform a duty 
prescribed by law, it is not necessary that all should concur in the act 
don!'. The act of the majority is the act of the body. And where all 
llare llue notice of tile time an£l place of meeting, in the manner pre
scribed by law, if so prescribed, or by rules and regulations of the body 
itRelf, if there be any, otherwise, if reasonable notice is given, and no 
practice or unfair means are used to prevent all from attending and 
partiC'ipating in the proceeding, it is no objection that all the members 
do not attend, if there be a quorum." 

In _New York, under a similar statute, it is held generally that, "where 
power is vestf>d in a board of assessors, composed of three members, all must 
hf> notifie!l to meet and C'onsult, though a majority must decide." 



1412 PRO::>ECCTIXG .\TTORXEYS 

The Matter of Beckman, 1 Abb. Pr. 449. 

The supreme eouri of Ohio, in eonstruing section 7 of the act of March 29, 
1856, in relation to the time of holding court, authorizing judges of a district 
to appoint special terms, for good cause, held that: 

"'I'he discharge of the duty imposed by section 7 requires the pres
ence, actual 01· constructive, of all the judges, and a concurrent action 
of the majority to make the appointment." 

The supreme court of Ohio subscribes to the doctrine laid down in section 
572 of Meecham on Public Officers, that all trustees. agents or officers perform
ing a public duty must be present to deliberate, except where'the law makes a 
less number a quorum, or, what is the same thing, must be duly notified and 
have an opportunity to be present. The supreme court of Ohio seems to hold. 
that a notice and opportunity to be present is "constructive" presence . 

.Judge Sutliff, in handing down the opinion in the case of Merchant vs. 
North et al., 10 0. S., 252, says: 

"It is true that section 7 does not, like section 2, a.uthorize a mere 
majority of the judges to appoint such special term of the district 
court. The character of the authority conferred by section 7 may have 
been regarded such as to have induced the legislature to commit the 
trust only to all the judges, instead of to a mere majority. The hold
ing of a special term is, by the provisions of the section, made to de
pend upon the opinion of the judges as to the want of time, at a reg
ular term, to dispose of the business, or whether, from other circum
stances, there exists good cause for appointing such special term. The 
exercise of this authority and public trust the legislature has seen fit 
to devolve upon all the judges, instead of a majority. The judges ought, 
therefore, according to well-established principles of law recognized in 
analogous cases, to have all been present, or, at least, constructively 
so. 'l'hey should have all been duly notified of t·he time and place of 
the m.eeting at which the appointment of such special term was to have 
been determined upon; an(L then the action of a majority would have 
been legal. And if the record in this case showed 1ts that the two 
j1ulges, whose names do not appear to have been signed to the order, 
were neither present nor noti{iecl, we could not reganl the appoint
ment of the special term as a legal term of the court." 

Prior to the change in the statute, and under the statute where a majority 
of the trustees constituted a quorum to do business, it was held in State ex rel. 
Cline vs. Trustees, 20 0. S., 289, that: 

"Special meetings of boards of township trustees may be held at 
any time and place within the township and without previous notice w 
all of the trustees." 

After this decision was rendered by the supreme court the law was 
amended, dropping that part of section 14 of the act of March 14, 1853, author
izing a majority of trustees to transact business at all meetings of the trus
tees. This was perhaps done intentionally; so that all business transacted by 
trustees should be transacted when all are present, or, after notice, and all 
given an opportunity to be present. 
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Following the doctrine laid down in section 572 of ::\Ieecham on Public 
Officers. and the decision of the supreme court of Ohio in the case of ::\Ierchant 
vs. North, et al., 10 0. S., 252, I am of the opinion that two of the trustees can 
act in the absence of the third, provided the absent trustee bas been notified 
and given an opportunity to be present; and that any action of two trustees, 
without notice to the third and an opportunity given him to be present, and 
without his presence, will be illegal and void. 

A431. 

Very truly yours, 
TDlOTHY S. HOGA.;)f, 

Attorney General. 

TAXES AND TAXATION-LEVY BY COUNTY C0.:.\1:\IISSIONERS FOR AGRI
CULTURAL SOCIETIES, MANDATORY-":\IAY" AND "SHALL"-S.:.\HTH 
ONE PER CENT. LAW LIMITATIONS. 

The words "may·• ancL "shall" !n a statute are to be construecL in their or
dinary sense except where the statut·e slwws reasons for substituting one for 
the other. 

The statute providing tor a levy of one-tenth of one mill by the county com
missioners, makes it mandatory upon the county commissioners, subject·, how· 
ever, to their discretion as to amount, ancl guicled by the limitations of the tax 
laws, to nwke a levy for agricultural purposes as cle{inccL in section 9894, Gen· 
eral Corle, tchen a request· tor sttch levy is made by the agrict~ltural societies. 

CoLDJBt.:H, OHIO, October 19, 1911. 

Hox . .J. '.V. S:IIJTIL Prosecuting .AJtorncy, Ottatca, Ohio. 
DI,AI\ SJH:-I have your letter of October 9th wherein you state: 

"The legislature at its last session passed an act providing for a 
levy of one-tenth of one mill for the use of agricultural societies. 
wish to inquire whether or not in your opinion it is mandatory upon 
the county commissioners to malie such a Jeyy on the request of the 
county agricultural society. Of course, the levy made is subject to the 
limitation therein provided that the amount produced therefrom shall 
not exceed in any one year the sum of $1,500.00." 

Section 9894 of the General Corle. as amen<led :\Jay 10, 1911, reads as fol
lows: 

""When a county or a county agricultural society owns or holds 
under lease. real estate used as a site whereon to hold fairs, and the 
county agricultural society therein has the control and management of 
such lands and btiildings, for the purpose of encouraging agricultural 
fairs, the county commissioners sl!all on the request of the agricultural 
society annually levy taxes of not exc·eeding a tenth of one mill upon 
all taxable property of the eounty, hut in no event to exceed the sum of 
one thousand five hundred dollars, which :;um shall be paid by the 
treasurer of the C"ounty to the tn~a:;urer of the agriC"ultural sodety, 
upon· an order !'rom the <·ounty auditor duly issuPd therefor. Sn<·li 
<·ommh;sioners shall ]Jay out of the treasury any :;um from money in 
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the general fund not otherwise appropriated, in anticipation of such 
levy." 

Section 9894, previous to the amendment of ::\lay 10, 1911, read as follows: 

"When a county owns real estate· used as a site whereon to hold 
fairs, and the county agricultural society therein has the control and 
management of the lands an!l buildings of the county, for the purpose 
of encouraging agricultural fairs, the county commissioners may an
nually levy taxes of not exceeding a tenth of one mill upon all taxable 
property of the county, which sum shall be paid by the treasurer of the 
county to the treasurer of the agricultural society; upon an order from 
the county auditor duly issued therefor. Prior to the levy of any such 
tax, if they determine it to be for the best interest of the county and 
society, such commissioners may pay out of the treasury any sum from 
money in the general fl!-nd not otherwise appropriated in anticipation 
of such levy." 

Section 9887 of the General Code provides when the county com-missioners 
may assist the agricultural societies, providing that they may do so "if they 
think it for the interests of the county and society." 

Section 9895 provides when the county commissioners rnay ]JUrchase ground 
and that "the commissioners may levy a tax upon all the taxable property of 
the county, the amount of which they shall fix, * * * " 

These kindred sections appertaining to the same subject are of assistance 
in determining your question. As stated in T .. ewis' Sutherland Statutory Con
struction, section 640, the words "may" and "shall" are to be taken in the or
dinary and usual sense, unless the sense and intent of the statute require one 
to be substituted for the other. (Citing 184 Ill., 59). And again the same 
authority at page 1155 says: 

"'f'he word 'shall' in its ordinary sense is imperative." 

And again: 

"When the word 'shall' is used in a statute, and a right or l.Jenefit 
to any one depends upon giving it an imperative construction, then 
that word is to be regarded as peremptory." (Boyer vs. Onion. 108 Ill. 
App., 612.) 

The amendment of section 9894 by the last legislature grants more liberal 
terms to county agricultural societies that come within the act. The ·old sec
tions merely permitted aid t_o be given to such societies; they provided the com
missioners may purchase or aid in purchasing ground. The amended act states 
that under certain circumstances the commissioners shall levy a t<J.x. 

The sole object and purpose of county assistance to agricultural societies -is 
for the express purpose of encouraging agriculture. Heretofore it was optional 
for county commissioners to grant this assistance and the only purpose of 
the amendment of section 9894 was to extend the list of societies to whom as
sistance should be given, to limit the maximum amount of such assistance, and 
make it mandatory upon the commissioners to make_ the levy, providing the 
agricultural societies come within the purview of the statutes. Nor could it 
he that the legislature intended that the ag-ricultural societies shoul<l fix tlw 
amount that was to be levied upon their request. Their only function in the 
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matter is to make the request and then it is within the authority of the com
missioners to determine the amount of the levy that would be made t_o raise 
the fund required so long as it did not exceed the limitation the Jaw provide". 
I take it that it is fairly inferable from the section that if the ·societies make 
such representations as would be deemed proper, showing the necessity for a 
certain amount of money, the commissioners then should determine how much, 
in their judgment, will be necessary, keeping within the limitation provided, 
and then it becomes the duty of the commissioners to raise the amount so de
termined. Of course this section must be reacl in the light of the amended 
tax Jaws, and now instead of a direct levy, it becomes the duty of the county 
commissioners to take care of the amount decided to be raised for the purpose 
in their annual budget, as provided by section 5649-3a. and the amount deter
mined and certified by the commissioners is subject to reduction by the budget 
commission. 

I am, therefore, of the opinion that the county commissioners, on request 
of the agricultural societies, determine the amount of money to be raised for 
the purpose expressed in section 9894 of the General Code, always keeping with
in the limitation of the law; that the agricultural societies have no right to 
determine the amount to be levied; that subject to their discretion in the mat
ter of the amount to be named, it is mandatory on the county commissionerH 
to provide the funds when a request for that purpose •has been first made by 
the proper agricultural society. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATION-TRANSPORTATION OF PUPILS' AFTER CEN· 
TRALIZATION OF SCHOOLS. 

·when tile sdwols of a tou;nsllip school district are centralizerl. lhl' bdarrl of 
edt~cation must provide a conveyance for all pupils resirliny at a greater dis

tan( e til an a mile anrl a half from the school. 
7'mnsportation of pupils n•sirliny u;ithin the distance of a mi-ll' anrl a half 

is entirely optional 1cith the school board. 

Col,t')IIWH, 01110, OctoiJer 2:l, 1911. 

Ho:-.-. Do:-.- .J. Y<w:-.-o. Prosl'h~tiny Attorney. Xoncalk. Ohio. 
D•·:AH Suc-1 am in receipt of your communication of August 11th, and I 

desire to say that the delay in replying to your inquiry has been due entirely 
to the large number of requests for opinions which this department has re
ceived. In your inquiry you say: 

"At the requeEt of the board of education for Townsend township 
school district, I submit the following for your inquiry: 

"Upon November 8, 1910, the question of centralization of the 
schools in that township was submitted to the electors and the ques
tion was carried as provided in sections 4726-4727 of the General Code. 
Pl'im· to the time of this eentralb:ation, a high school had been main
tained. and a hi~h school buildin~ ereeted in the villa~e of Collins. 
whieh is praetically in the central part of this township, and sub<lis-
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trict No. 1 which had been formed, and consisted of quite a large pro
portion of the whole township school district. 

"Some parts of subdistrict No. 1 are at a distance greater than a 
mile and a half from thi'S school building, and since the centralization 
all of the schools of the township are conducted at Collins, Ohio, at 
the place of this high school building. 

"The question, or rather the questions, -we desire your opinion 
upon are with reference to the transpocrtation of pupils who, prior to 
the time of the centralization, resided within the limits of subdistrict 
No. 1, and who, if that subdistrict has not been eliminated by the cen
tralization, are still within its limits. 

"First, is the board of education for Townsend township school dis
trict required to convey and to provide for conveying any of the pupils 
living within the limits of this subdistrict? Second, if your opinion 
is in the affirmative, what distance must a pupil residing within the old 
subdistrict No. 1 live from the school building to compel the school 
board to provide him transportation and conveyance to the buildings at 
Collins, Ohio-in other words, when a township is centralized, what 
are the limits beyond which the board must provide a conveyance?" 

In reply to your questions I beg to state that section 7730 of the General 
Code provides as follows: 

"The board of education of any township school district may sus
pend the schools in any or all subdistricts in the township district. 
Upon such suspension the board must provide for the conveyance of the 
pupils residing in such subdistrict or subdistricts to a public school in 
the township district, or to a public school in another district, the 
cost thereof to be paid out of the funds of the townshill school district. 
Or, the board may abolish all the subdistricts providing conveyance is 
furnished to one or more central schools, the expense thereof to be 
paid ou1 of the funds of the district. No subdistrict school where the 
average daily attendance is twelve or more, shall be so suspended or 
abolished, after a vote has been taken under the provisions of law 
therefor, when at such election a majority of the votes cast therefor 
were against the propqsition of centralization. or when a petition has 
been filed thereunder and has not yet been voted upon at an election." 

Section 7731 of the General Code provides: 

"No township schools shall be centralized under the next preced
ing section by the board of education of the township until after 'Sixty 
days' notice has been g!ven by the board, such notices to be posted in 
a conspicuous place in each subdistrict of the township. When trans
portation of pupils is provided for, the conveyance must pass within at 
least the distance of one-half of a mile from the respective residences 
of all pupils, except when such residences are situated more than one
half of a mile from the public road. But transportation for pupils liv
ing less than one and one-half miles, by the most direct public high
way, from the school house shall be optional with the board of educa
tion." • 

Therefore, by virtue of the provisions of the above cited sections, the board 
of education of Townsend township is not required to provide transportation 
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for pupils living less than one and one-half miles by the most direct publie 
highway from the school house, and whether or not the board of education 
shaH furnish transportation to such pupils living less than one and one-half 
miles by the most direct public highway from the school house is entirely with· 
in the option of the board of education. 

I am further of the oplnion that all pupils of Townsend township living 
more than one and one-half miles from the school house by the most direct 
public highway can require the hoard of education to furnish transportation 
for them, and it follows, therefore. that if any of the pupils living in said sub
division No. 1, of which you speak in your inquiry, living more than one and 
one-half miles from the school house by the most direct public highway, then 
the board of education is legally required by statute, to-wit, section 7732 of 
the General Code, to furnish transportation for such pup.ils to the school house, 
for the reason that said section 7732 of the General Code provides that the 
board must provide for the conveyance of pupils residing in such subdistrict or 
snbdistricts to a public school in t·he township. However, on the other hand, 
as stated abave, in section 7731 of the General Code, it is clearly optional with 
the board of education as to whether or not it will provide transportation for 
pupils living within a mile and one-half of the school house by the most direct 
public highway. 

436. 

I believe I have fully answered both of your inquiries, and beg to remain, 
Very truly yours, 

TniOTHY S. HOGAN, 

Attorney General. 

CORRUPT PRACTICES ACT- ELECTION- EXPENSE 01:<"' EMPLOYING 
VEHICLES FOR CONVEYANCE OF VOTERS 'I'O POLLS PROHlBITED
INFIR:\1: VOTERS. 

As the expense of using vehieles tor the purpose of haulin(f voters to the 
pulls is not induded in the corrupt pradices act within the autlwrizcil list of 
lmcful c:rpcnrlitures. sud~ <'J')n•nse may nut be incurre(l by political eummittees. 
'l'his prohi/Jition. however. rlors not cxtcnrl to the conveyance of feeble or infirm 
voters 1chen the objeet is ]Jtt1'ely to enable him to cast a free anrl unbiase(l vote. 

CoLt:~lnt·s. Omo, October 25, 1911. 

Hox. HAHHY P. Buc..:. Prosecuting Attorney. Tiffin, Ohio. 
D~:Au S11c-I beg to aclmowledge receipt of your favor of the 21st inst., 

wherein you state: 

"Have the political committee. city and county, any authority to 
hire carriages, wagons or other conveyance to transport the voters to 
the polls on election day? A strict. construction of the statute, as 1 
read it. absolutely prohibits and prescribes against it, as I read the law. 
This seems to be a little drastic. There arises many a time that a 
voter mentally vigorous. but physically infirm, wants to vote but can't 
reach the polls without aid, and yet if the committee furnished him 
transportation to the polls they would violate this statute, and incur 
its penalty." 

While you are pet·feetly familiar with the provisions of tlw so-mll<•<l <·or-
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rupt practice act enacted by the last legislature, found in 102 Ohio Laws, 321-
332, attention is called to section 26 of that act, which reads as follow-s: 

"Any person is guilty of a corrupt practice if he, directly or indi
rectly, by himself or through any other person, in connection with, or 
in respect of any election, pays, lends or contributes, or offers or prom
ises to pay, lend or contribute any money or other valuable considera
tion, for any other purpose than the following matters and services, at 
their" reasonable, tona fide and customary value: 

"Rents of halls and compensation of speakers, music and fireworks 
for public meetings, and expenses of advertising the same, together 
with the usual expenses incident thereto; 

"The preparation, printing and publication of posters, lithographs, 
banners, notices and literary material, the compensation of agents to 
superv;se and prepa>e articles and advBrtisements in the newspapers, 
to examine questions of public interest bearing on the election, and the 
report on the same; the pay of newspapers for advertisements, pictures, 
reading matter and additional circulation, the preparation and circu
lation of letters, pamphlets. and literature bearing on the election; 

''Rents of offices and club rooms, compensat'on or" such clerks and 
agent as shall be required to manage the nece-ssary and reasonable busi
ness of the election and of attorneys at law for actual legal services 
rer.dered in connection with the election; the preparation of lists of 
voters and payment of necessary personal-expenses by a candidate; the 
rasonable traveling expensE'S of the committeemen, agents, clerks and 
speal,ers; postage, express, telegrams and telephones; the expenses- of 
p>eparing, circulating and filing petitions for nom~nation. No party 
organiz.ltion or candidate shall compensate or hire in any one election 
precinct more than one person to prepare lists of. voters. Each politic!l.l 
party may designate one party representative in each prec!nct upon 
each registration day, and such committee may designate not more 
than three ( 3) such rep;·csent!l.tives and each candichte one represen
tative in each voting precinct upon each election day, whose names shall 
be certified to by the chairman anu secretary of the controlling eommit
tE:e of such party to the board of deputy -state supervisors of elect:ons, 
at least two (2) days before such registration or election clJy, and who 
may be paid for their services by such committee or candidate not in 
excess of five ( $5.00) dollars per day each. 

"Any payment. contribution or expenditure or agreement or offer 
to pay, contribute or expend any money or thing of value for any pur
pose whatsoever except as herein provided is hereby declared to be cor
rupt 1;ractice and ~nvalidates the election of any pe•EOn guilty thereof." 

Now the object of this act is to bring into the limelight anu before the 
public eye the amount and character of campaign contributions and expenses; 

_to prevent by such publicity the use of campaign funds for improper purposes; 
to envmerate the m3tters and things constituting proper items of elect'on ex
)Jense. and in case of improper expenditure to render easy the convict!on of 
the offender. 

Keeping in mind the object of the statute it should receive the fair con
struction to which it is cnt'tled. The object of the law should not be defeated 
hy either fine technical distinet'on, or a lom;e liberal interpretation, nor yet, if 
pm·si!Jle, should the statute be so construed as to unreasonably ham)Jer and em
barrass the proper conduct of political campaigns. 
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It must be admitted, and I think all fa:r-minded citizens must sorrowful!~· 
concede, that in this later day political corruption has run rampant in our 
political system. It did not need the "muck-rake" exaggeration to call to mind 
the fact that the body politic had become debauched. In the various common
wealths instances of flagrant fraud cropped out at each election. Awal\ening 
to this undermining of the freedom and liberty of the people the legislatures of 
the different states were compelled to enact laws to protect their citizenship. 
and to mete out just punishment to those who, imbued with criminal selfi~ll

ness, bad polluted the very fountain head of civic liberty, to-w!t: the electorate. 
And, mayhap, in th!:) endeavor to immediately work a betterment, and also be
cause so callous had become the public consc'ence, many things had become a 
matter of course in political campaigns, the 1 Hvs adopted by the various legis
latures may seem drastic and harsh, and in individual instances occasionally 
may work a hardship. The recompense- will come in the prevention of fraud 
and the greater benefit to the common good. 

'I'o my mind the general assembly intended in section 26 of the corrupt 
practice act to enumerate all the matters ancl services in conn~tion with or in 
respect to an election for which compem;ation could be made or promised. The 
list is exhaustive and exclusive. 

If the item is not found in that section. e'ther expressed or fairly implied, 
then in the langauge of the section: "Any payment, contribution or expendi
ture or agreement or offer to pay, contribute or expend any money or thing o~ 
value for any purpose whatsoever except as herein provided is hereby declared 
to be corrupt practice and invalidates the election of any person guilty there
of." 

A careful examination of section 2G docs not disclose any authoriz::J.tion to 
hire conveyances to transport a voter to the polls on election day. I know that 
such has been a time-honored custom, and so general was the practice thiJ.t no 
inference attached that it was done to inflHenc·e the voter, yet certainly if the 
practice was within the knowledge of anybody it must have been !mown to 
the members of the legislature, and thPy rlid not see fit to include that as an 
item of charge in the permitted matters and serv!ces set forth in sect ion 2ti 
of the law. 

As you state it freq11ently arises that a voter mentally vigorous h11t 
physically infirm must be aided or transported to the polls. I thin!\ that n:-> 
worthy dtir.en pos!'essing mental vigor need IJe deprived of the right to votP 
by reason of lack of transportation. Under the <'OITUJlt p1·aetkes act it seems 
to me that there is no objection to any man taking a voter or this kind to the 
polls either upon requeH of such man or upon the voluntary aet of the 1nrty 
affording the transportation. It should appear, however, in f'let, and not in 
form. that such voter is being assisted to the polls without any motive other 
than to enable him to enjoy his privileges as a citizen. If the transportation is 
afforded by any one because of a desire to procure a vote for either puty or 
for any question as distinguished from any other party or any other que3tion. 
the affording of the transportation would amount to a c.ontribution. A vigorou~ 
upholding of the principles of the corrupt vractices act will !Pave easy the 
solution of the question of tailing to the polls worthy citizens whose desire to 
go and vote are pure and patriotic. 

In short, the question whether one in that respect violates the law is onp 
of fact. The presumption is against one who hauls another to the 11arty polls 
under circumstances indicating improper motive. 

1 am def'irledly of the opinion that it is eontrary to the law for l'ommittP!S. 
PithPr dii'el·tly or iiHlirPf'lly, to use vehides for the purpose of h:J.uling \'ot"r" 
to thP polls, anll that no one may malu• any payment, cOI}trilllltion or PXfiPH•Ii-
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ture, or make an agreement or offer to pay or contribute or expend any money 
or thing of value for any purpose whatever except as expressly provided in 
section 26 of the corrupt practices act, and that this law should be vigorously 
enforced, and that its enforcement will be one of the greatest blessings of 
modern legislation. And further that a rigid :adherence to it in every county 
in this state will result in such purification of public life as to make easy the 
interpretation of statutes in relation to elections. 

B 438. 

Yours very truly, 
TI~lOTliY 8. HOGAN, 

Attorney General. 

:IDXPENSES OF PROSECUTING ATTORNEY-HIRING OF DE'I'ECTIVE. FOR 
SINGLE CASE. 

\) 
If. in the discretion of the prosect~ting attorney, the hiring of a detective 

tor services in a particular case would be a need, tor "furtherance ot justice, .. 
such expense may be incurred, by him and paicl from the aUowance permitted 
for his expenses in section 3004, General Code. 

CoLU;\IBUS, OHIO, October 26, 1.911. 

Hox. RH'IIAHn H. Sl:TPJmx. Prosecuting Atto1·ney, Defiance, Ohio. 
D~;AH S11c-In your letter of October 20, 1.911, you asl' whether the expense 

of hiring a detective for a temporary period in a single case is considered as a 
legitimate expense of the prosecuting attorney in the performan-ce of his official 
duties and in the furtherance of justice; and can be paid under the allowance 
made to the prosecuting attorney by virtue of section 3004 of the General 
Code. 

Section 3004 of the General Code was amended by an act passed April 11, 
1911 (102 0. L., 74), and is as follows: 

"There shall be allowed annually to the prosecuting attorney in 
acldition to his salary and to the allowance provided by section 2914, 
an amount equal to one-half the official salary, to provide for expenses 
which may be incurred by him in the performance of his official duties 
and in the furtherance of justice, not otherwise provided for. Upon 
the order of the prosecuting attorney the county auditor shall draw his 
warrant on the county treasurer payable to the prosecuting attorney 
or such other person as the order designates, for such amount as the 
order requires, not exceeding the amount provided for herein, and to 
be paid out of the general fund of the county. 

"Provided that nothing shall be pa!d under this section until the 
prosecuting attorney shall have given bond to the state in a sum not 
Jess than his official salary to be fixed by·the court of common pleas or 
probate court with sureties to be approved by either of said courts, con
ditioned that he will faithfully discharge all the duties enjoined upon 
him, by Jaw, and pay over, according to Jaw, all moneys by him re
ceived in his official capacity. Such bond with the approval of such 
court of the amount thereof and sureties thereon and his oath of office 
inclosed therein shall be deposited with the county treasurer. 

"The prosecuting attorney shall annually before the first Monday 
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of .January, file with the county auditor an itemized statement duly 
verified hy him, as to the manner in which fund has been expended dur
ing the current year, and shall if any part of such fund remains in his 
hands unexpended, forthwith pay the same into the county treasury. 
Provided, that as to the year 1911, such fund shall be proportioned to 
the part of the year remaining after this act shall. have become a law." 

This fund, as will be seen from the wording of the act; is to be used to pay 
"for expenses which may be incurred by him (the prosecuting attorney) in the 

· 1;erformance of his official duties and in the furtherance of justice not other
wise provided for." There is no test provided by this section by which to de
termine what may or what may not be an expenditure in the furtherance of 
justice. The act puts the fund entirely under the control of the prosecuting at
torney and, therefore, in my opinion, its expenditure is discretionary with him, 
provided always that such discretion is exercised in good faith; and if, in the 
judgment of the prosecuting attorney, the hiring of a detective for a temporary 
period in a single case would be in the furtherance of justice, then it is my 
opinion that the compensation of such detective could be paid out of this 
fund. 

B 440. 

Very truly yours, 
TurOTIIY S. HOOAX, 

Attorney General. 

CORRUPT PRACTICES ACT-DELEGATE TO CONSTITUTIONAL CONVEN
TION-COMMITTEES-EXPENSE OF CONVEYING VOTERS TO POLLS 
-ELECTIONS. 

A delegate to the constitutional convention is included within the rest1·ic
tions of the corrupt practices act. 

A canrli(/ate for that office may have one representative in eaeh precinct on 

clr.ctiun day. 
'l'he powers and limitations of committees promoting .such a canclirlacy are 

the same as those of committees of political parties. 
Nuf'h candidate may not hire conveyances to transport voters to the polls. 
Tile money contributerl by such candiclate to a committee, must be adclerl to 

what 7w gives tor other purposes and the total amount so expenrled governed by 
the lim itaNons of the corrupt practices act. 

CoLC:Imt·:-;, Ouro, October 30, 1911. 

Hox. Gf:ORGE D. KLEI:>r, Prosecuting Attorney, Coshocton, Ohio. 
Dr:An Sm :-Answering your inquiry of Saturday, over the telephone, first, 

in reference to the following question: 

"Does the corrupt practices act refer to a delegate to the consti
tutional convention?" 

will say that it does. You will note in section 1 of the act the following: 

"The term 'committee' or 'organization' as hereinafter used shall 
include every committee or combination of two or more persons co-
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operating to aid or promote the success or defeat of a political party 
or principle, or of any proposition submitted to vote at any election, 
or to aid or· take part in the election or defeat of any candidate for 
public office; '' * *" 

Note also the following from section 2 of the act: 

"Every candidate who is voted for at any election or primary elec
tion held within this state, and every person, committee or association 
of persons incorporated or unincorporated, who may have contributed, 
promised. received or expended directly or indirectly, any money or 
thing of value in connection with such election, shall within ten days 
after such election file, as hereinafter provided, an itemized statement 
showing in detail all the moneys or things of value, etc." 

Perhaps you have in mind the exception in section 1: 

"But nothing herein contained shall apply to or in respect of any 
committee or organizati_Qn for the discussion or advancement of polit
ical or economic questions." 

Without taldng time to discuss this, it in no way refers to delegates to the 
constitutional convention. 

"2. How many worliers may he have in a precinct?" 

Answer-One representative in each precinct upon election day. 
(See section 26 of the corrupt practices act.) 

"3. How much money may he order the committees to spend?" 

As to the privileges of committees referred to in section 8 of the act creat
ing the constittitional convention, the powers and limitations of the committees 
are the same as committees of political parties. 

"4. Can a delegate to the constitutional convention hire convey
ances to convey voters to the polls?" 

Answer-No. 

"5. Should the money spent by a candidate and that spent by the 
committees be added to make the limit?" 

This question does not permit of a direct answer. The total amount to be 
expended by a candidate is to be measured by what he gives to the committees 
in connection with what he gives to others. If he spends the full amount pro
v:ded by statute in the way of contributions to a candidate that is the end of 
his expenditures. 

Your sixth question, "Can any man unknown to the candidate?" is one 
which you can see I have not received. Please, therefore, renew this question 
in writing, and I will take pleasure in answering you by return mail. 

Very truly yours, 
TnroTHY S. HoGAN, 

Attorney General. 
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CO:\lPENSATION TO :.\1E::\1BER OF BOARD OF DEPUTY STATE SUPER
VISORS OF ELECTIONS FOR SE:;{VICES IN CONDUCTING A PRI::\lARY 
-ALLOWANCE FOR PART PERFOR:\lANCE TO ::\1E:\1BER "-'BO RE
SIGNS. 

/~c;eetion 4990, Gen!'ral Code, provides for additional compensation to mem

IJers of the board uf lleputy state supervisors of elections for services in con
ducting a prinwry ana 1rhae a member has performed services in this connec
tion ancl resivnl'fl. beforl' their completion. the comp!'nsation authorizf'a for 
such services slwulll lu~ apportionecl. bettcecn the party resigning and his suc
cessor. 

ty-:::>----

CoLG:l.IRus, OniO. November 2, 1911. 

Hox. LY~IAX R. CRTTCHVIELD, Jn., Prosecuting Attorney. ·wooster, Ohio. 
DEAR Sn::-Your letter of recent date received. You state: 

"A member of the board of deputy state supervisors of elections of 
Wayne county, who was a candidate at the primary election held the 
third Tuesday of :\lay, 1910, resigned April 25, 1!l.10, and was succeeded 
by a person who was appointed April 28th of the same year, and which 

.successor drew the compensation of $100 for his services in ·conducting 
the primary, shortly after the primary, there being fifty precincts in 
this county. The person who was a candidate and who had resigned 
April 25th insists that he is entitled to a part of such compensation," 

and inquire whether such member of your board of elections, who resigned 
April 25, 1910, under the foregoing state of facts, is entitled to a part of the 
compensation provided for by section 4\J\JO, General Code. 

Section 4990, General Code, provides for the compensation of election offi· 
rers in ronducting primariPH, and is as follows: 

"For their services in conducting primary elections, members of 
hoards of deputy state supervisors shall each receive for his services 
the sum of two dollars for each election precinct in his respective 
county, and the clerk shall receive for his services the sum of three 
dollars for ea~h election precinct in his county, and judges and clerl's 
of election shall receive the same compensation as is provided by law 
for such officers at general elections." 

You do not state sufficient facts for me to determine whether the member 
who resigned April 25. 1910, is entitled to a part of the compensation provided 
for in said section 4990. If he, as a matter of fact, before resigning, and be
fore becoming a candidate at the primary, performed some services in connec
tion with the primary, he would, as a matter of law, be entitled to a portion 
of the compensation provided for such services in said section 4990, General 
Code. 

The compens'ltion of the members of the board of deputy state supervisors 
of elections. prior to the enactment of the primary law, was provided for in 
section 2966-4, Revised Statutes, which was codified under section 4822, General 
Code. The ·enactment of the primary law added to their duties and in addition 
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to the regular salary provided for in said section of the Revised Statutes they 
were allowed for their Sl'rvices in conducting a primary two dollars for each 
election precinct in· their respective counties. So that if one member of the 
board of deputy state supervisors of elections perfqrms part of the work in 
conducting a primary and resigns, his successor completing the work, they 
should, as a matter of justice and law, equitably divide the compensation. 

Not knowing whBther the member who resigned actually performed any 
services in connection with the primary, I am unable to say whether he is 
entitled to a part of the compensation provided for such services; but you will 
have no trouble in determining the question in accordance with the p_rinciples 
laid down above, after you have determined the facts. 

450 

Very truly yours, 
TIMOTHY S. HOGAN, 

.Attorney General. 

TAXES AND TAXATION-SMIT'H ONE PER CEN'F. LAW-LIMITATIONS 
APPLIED TO BOND ISSUES FOR PIKE ROAD IMPROVEMENTS BY 
TOWNSHIP TRUSTEES-PREMIUM AND ACCRUED INTEREST' ON 
BONDS-TRANSFER TO SINKING FUND BY CONSENT OF COURT. 

There is no statutory direction as to whether the township trustees can 
take the premi1tm and accrued interest from the sale of bonds for the purpose 
of piking of the roads and place the same to the credit of the sinking fund for 
the redemption of the bonds ana interest, or whether such premium and ac
crued interest sho1~ld be credited to the funds for the purpose tor which the 
bonds were sold. 

It is recommended, therefore, to proceed under sections 2296-2302, General 
CodP, to obtain aut-hority of the court to transfer to the sinking fund. 

Though bonds levied foT the purpose aforesaid aTe within the limitations 
of the Smith law. the holders of these bonds may compel the making of such 
levies ag are pledged for their retirement. ana therefore the bnflget commis
sioners must make the necessary ?'eductions 1tpon the amounts to be .zevied fol· 
other township, county. municipal OT educational purposes. 

CoLuMncs, OHIO, November 3, 1911. 

Hox. J,nn:s ·vv. GALBRAITH, Prosecuting Attorney, Mansfielfl, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of September 25th 

requesting my opinion upon the following questions: 

"First. Can township trustees take the premium and accrued in
terest received from the sale of bonds for the piking of roads under 
sections 6976 to 7019, G. C., and place the E:ame to the credit of the 
sinking fund for the redemption of the bonds and interest? 

"Second. The second question that I wish to ask is this: The 
township trustees of Plymouth, Richland county, Ohio, have practically 
sold $16,000 of pike or road improvement bonds, and the question is as 
to the legality of the issuance, and under the particular questions 
which you will find below. 

"These $16,000 bonds are divided into thirty-two bonds of $500 
each-the first bond being due September 1, 1913, the second, Septem-
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her 1, 1915; then a bond for $500 fo1· each year thereaftrr up until 
Septem!Jer 1, 1938, when there are four bonds due, and on Septem!Jrr 
1. 19:l9, there are fh•e IJonds due. The premium upon theti2 !Jowl~ 

amounts in roenrl nt:mters to $1,600. If the premium is allowed to go 
to the sinking fund. then there will be sufficient revenue (an~! also to 
keep within the limitations of the Smith law) to pay the interc;t for 
1912; and at the present apportionment of the Entire townf'hip levy by 
the township trustees, there will not be suffi~ient revenue to pay the 
bond and interest for 191:). 

' Tl:e c;t:estion is, would the fact that in crdcr to meet the bond 
and interest for 1913, and for the subsequent years, and to l\eep ,-;ith'n 
the requirements of the Smith act, the trustees have to Phange the 
amount they have been levying for repairs to roads, ditches, etc .. and 
t:.dd the same to sinking fund, affect the legality of the bonis? In 
other words,- would the fact that the trustees would be required to 
scale down the other funds and add the amount of reduction of those 
funds to the sinking fund to pay off the bonds and interest, wot:ld that 
in any way affect the legality of the issuance of the bonds? 

"Also, the would-be purchas€1' asks what, if any, remedy would 
there be to the bondholder on refusal or f:t:lure to scale down the 
other needs of the township sufficient to care for the maturing IJonds 
and interest? 

"What, if any, limit is there to the extent to which such scaling 
down may be practiced?" 

Section 7005, General Code, provides simply that, 

"Such bonds shall not be sold for lE.ss than their par value, and 
a~crued interest." 

There is no provision, as you po'nt out, such as tint in spf'tion :)932, which 
requins a transfer by a municipality to its sinldng fund of p;·emiums and 
r.ccrucd interest from the sale of its bonds 

I J<now of no reason, however. why this may not be done by the township 
trutees vnder the sections to which you refer. espe~ially if the pr'ncipal sum 
of the amount borrowed is sufficient for all purposrs fo1· whil'h it was bor
rowed. Po<Eibly, however, it would be best to insu.·e regulnity by prol'eed'np; 
under seetions 2296 to 2:l02, General Corle, inclusive, to obtain authority of 
r.ourt to mal\e SUC'h transfers. These -sections Jll'OVir!e in general for a special 
action on the part of township trustees as well as other offi"ers to ol;tain 
authority to transfer funds under their supervision. 

In this eonnection permit- me to point out as to boards of county <'om
missionen; and boards of education the premiums 2nd accrued interest derive<! 
from the sale of bonds for any purpose belong to the fund on ae<·ount of which 
the bonds are issued and sold. This is by virtue of section :J295, General Corle, 
and is, of course, the reverse of the rule with respect to municipal corporations. 
8eemingly, then. county commissioners and boards of eduntion are r·om
manrlerl by the statute to treat the premiums and accrued interest in one way, 
municipal corporations are requir('(/ to treat such moneys in the opposite. an<! 
township trustee'S are not guided by any statute as to how they shall treat Huch 
funds. The ease is then apparently one for advice of the C'ourt unr!e1· the Hc~·-

1 ionH above referred to. 
Answering your second question I beg to state that in my opinion you are 

co1 rcct in your conclusion that the Smith law limitations inelurlc le\'if's for the 

3:; -YoL II .\, G. 
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purpose of paying the interest and retiring the principal of bonds issued under 
section 7005, General Code. However, I know of no reason why this ought to 
affect the legality of the bonds in the first instance. Instead sinking fund 
levies are preferred levies, and it is well settled by an unvarying line of au
thorities that the holders of bonds may compel the making of such levies as 
are pledged for the retirement of such bonds and the payment of interest 
thereon so long as the making of such levies will not of itself cause limitations 
on levies which may be made by the taxing authorities in a given district to 
be exceeded. 

In the case you submit it is, of course, clear that the making of this in
terest and sinking fund levy, though within the limitations of the Smith law, 
will not of itself cause those limitations to be exceeded. The budget commis
sion must merely reduce, as you yourself suggest, the amounts to be levied for 
other township, county, municipal or educational purposes. There is no limit 
to the extent to which the budget commission may reduce the amounts asked 
for by the township trustees or other officers levying within a given taxing 
district for the purpose for which they are required to levy taxes.' 

The supreme court has held in the case of State ex rei. v. Sanzenbacher, 
recently decided, that the action of the budget commission must be with due 
regard to the' amounts asked for and the needs of the respective subdivisions. 
The supreme court thus admonishes the budget commission to be impartial in 
the exercise of its powers, but it does not thereby indicate that the budget 
commission may not reduce ordinary levies to the very minimum, if necessary, 
in order to discharge indebtedness. This the commission may be compelled 
to do, as I have already stated, by the purchaser of bonds who is entitled to 
have the levy necessary to discharge the obligation of his contract made ~ach 
year in preference to all other levies, though within a common limitation. The 
remedy would properly be to compel the township trustees to ask for, and the 
budget commission to grant ·a levy sufficient in amount to provide for the 
interest and sinking fund purposes of the township for the current year. 

In this connection I beg to call attention also to the provisions of law 
which authorize a re-funding of bonded indebtedness which from its limits of 
taxation a county or township is unable to pay at maturity. See sections 5656, 
5657, etc., General Code. These sections may enable the township so to dis
tribute its indebtedness as to escape embarrassment by reason of the operation 
of the Smith law. 
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. Yours very truly, 
Tr!IIOTHY S. HoGA.N, 

Attorney General. 

COMPENSATION OF TOWNSHIP TREASURER FOR DISTRIBUTION 01.<~ 

FUNDS RAISED FOR ROAD IMPROVEMENTS. 

For the distribution of all moneys, raised by virtue of the promst_ons ot 
sections 6976-7018, General Code. providing tor taxation and bond issues tor 
road improvements, whether it be of the moneys received by the sale of the 
bonds ancl distribtttec~ to the contractor, or whether it be funcls raised by taxa
tion ancl dislffibuted to bond holders, the treasurer is entitled to the payment 
providecl tor by section 7015, General Code, ana no other co?npensation tor 
such service can be allowed ~im. 
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CoLr~mt:s. Onro, Xovember 4, 1911. 

Hux .. LUIEH \\". G.\UJR.\lTil, Prosecuting AttorHey of Richland County, Jfans
{ield. Olz io. 
D~:AH Sm:-Your favor of July 15, 1911, is received, in which you ask an 

opinion of this department upon the following: 

"Request has been made of me for an opinion by the trustees, 
clerk and treasurer of Sharon township, this county, whether the 
township treasurer is entitled to a pe,· cent. on money raised by taxa· 
tion for the purpose of p:tying interest and redeeming bonds issued in 
previous years for road improvement under the provisions of General 
Code, sections 6976 to 7018. inclusive. 

"The treasurer in office at the time the proceeds of the particular 
bond issue were received took his commission of one-half of one per 
cent. (% of 1%), etc., as provided by section 7015." 

Section 3318, General Code, provides for the compensation of a township 
treasurer as follows: 

"The treasurer shall be allowed and may retain as his fees for re
ceiving, safe keeping and paying out moneys belonging to the town
ship treasury, two per cent. of all moneys paid out by him upon the 
order of the township trustees." 

Section 7004, General Code. provides for the issuing of bonds to pay the 
expenses of improving certai~, township roads, as follows: 

"For the purpose of providing the money necessary to meet the 
expPnses of improving such roads anti ~treets the trustees of a town
ship, if advisable in their opinion. may issue the bonds of the town
ship, payable at such times as they determine, not exceeding thirty 
years, in the sum of five hundred dollars each, bearing interest at a 
rate not to exceed five per cent. per annum. payable semi-annually." 

Section 7006, General Code, provides for the levy of a tax to meet such 
bonds when issued: 

"When the trustees of such township have determined to improve 
a road, as herein provided, in order to provide for the payment of such 
improvement and to provide a fund for the rPdemption of bond.~ issued 
by them under the provisions of the next two preceding sections. with 
interest thereon, in addition to thP othe1· road taxes authorized by law, 
they shall levy annually upon each dollar of valuation of all taxable 
property of such township an amount not exceeding six mills upon 
each dollar of such valuation, and shall continue such levy from year 
to year until the roads and streets. by said commissioners designated 
for improvement, have been improved, as herein provided, and the 
bonds issued for that purpose, with interest thereon, have been paid." 

Section 7015, Geneml Code. preseribes the _duties of a township treasurer 
in reference to the money raised under this subdivision, and his compensation 
for such services, as follows: 
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"The treasurer of such township shall receive and disburse ali 
money arising from the provisions of this subdivision of this chap. 
ter. He shall Tec:eive as compensation thaefor onc·half of o,lc per 
cent. of the first ten thousancL dollars, or less, clistributecl in ally Olll' 

year, and one·fottrth ot one per cent. of any, amount in excess of ten 
thousand cLollars, to be paicL out of the township funds. ana he shall 
not Teceive other compensation for services renaerecl under such sztb· 
cLivision."' 

In the case in question it appears that money was raised by the sale of 
bonds to meet the expense of the improvements of the roads. A fund is being
provided by taxation to meet and pay these bonds. The money raised by the 
sale of the bonds was distributed in the first instance to the contractors or 
persons engaged in making the improvements. 

The money raised by taxation from year to year to pay off the bonds as 
they mature with interest thereon. is distributed to the bondholders when 
due them. 

Section 7015, General Code; makes it the duty of the township treasurer 
to receive and disburse all moneys arising from the provisions of this sub· 
division, whether sec':lred by the issue of bonds or by taxation. The money 
raised on the sale of bonds and distributed to the contractors, as well as the 
money raised by taxation and distributed to the bondholders is money received 
and distributed by virtue of that subdi;vision. 

The compensation of the treasurer is based upon the amount distributed 
by him. It might occur that the same treasurer would receive and distribute 
the money secured upon the sale of bonds and also the money raised by taxa· 
tion to redeem the bonds. 

T'he bonds, however, may run as long as thirty years and different treas· 
urers ·be required to handle the money. If compensation were allowed upon 
the money raised by the sale of the .bonds and not upon the money secured by 
taxation to meet such bonds, the first treasurer would receive compensation 
for work which was to be partly performed by his successor, or successors. 

The compensation of the treasurer of the township is based upon the 
amount distributed by him. The moneys raised upon the bonds and the money 
secured by taxation are each distributed, there are two separate distributions. 

Section 7015, General Code, provides that the treasurer shall receive no 
other compensation for such services than therein provided. 'I1li~ provision of 
the statute prevents him from drawing the compensation provided in section 
3318, General Code. 

It is my conclusion that the township treasurer is entitled to compensa· 
tion upon all moneys raised by virtue of the provisions of sections 6976 to 7018, 
inclusive, of the General Code, and distributed by such township treasurer, 
whether said money is raised by the sale of bonds or by taxation. His rate of 
compensation for such services is fixed by section 7015, General Code. and is 
based upon the amount actually distributed by him. :\loney placed in a bank 
or depository and money paid to a successor in office would not be money di'S· 
tributed by him. 

Respectfully, 
TDtoTIIY s. HOOAX, 

AttoTney General. 
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PL'BLICATION OF REPORT OF EXA~liNERS OF COUNTY TREASURER
XEWSPAPERS-GER:\lAN l\'EWSPAPER 

As ser·tion 270:~. General Cor/P, providing tor the publication of the report 
of thP examiners of thP county t·rPasury is a special statute, its provisions 
must /J(' allozcerl to control. 

Such reports must, therefore, be published in two English newspapers of 
general eirculatio;z in the county anrl of opposite politics. 

Nedion 6253, General Oorle. providing for publication of advertisements of 
r1enera1 interest to ta.rpayers in a (if~1·man newspaper being a general statute. 
lza.~ 110 application. 

CoLr)JBt:H, OHIO, November 4, 1911. 

Hox. RH'IIAHD H. Sl"TPzmx. Prosecuting Attorney of Defiance Cotwty, Defiance, 
Ohio. 

D~;An Sm:-Your favor of October 2. 1911, is received, in which you asl< 
an opinion of this department U]JOn the following: 

"Should the report of the examination of the county treasury, pro
vide<! for by section 270:.1 of the General Code, he published in a Ger
man newspaper having- the qualifications provided for in sections fi2!'i2 
a!HI (i2Fi:l of the General Code?" 

SP!'t ion 270:l, General Code, provides as follows: 

"The accountants shall certify in writing. in triplicate, the exact 
amount of money in the treasury, the amount belonging to each fund, 
awl a.ll property. honrls, seC'urities, vouchers, assets and effects, one 
eopy of which shall be recorded in the bool's of the treasury and filed 
by the treasurer in his office, one shall be recorded and filed by the 
auditor of the county, and one shall be delivered to the probate court 
and entered on record therein. The probate uuurt shall furnish a copy 
of such rrr·onl for IJUblication one week in two neWSJJapers of opposite 
politics of grneral circulation in the county.'' 

Section 6252, General Code, authorizes the publication of certain notices 
and matters of general interest to taxpayers, as follows: 

"A proclamation for an election, an order fixing the times of hold
ing court, notice of the rates of taxation, bridge and pike notices. 
notice to contractors and such other arlvertisernrnts of general interest 
to the taJ'payers as the auditor, treasurer, probate judge or commis
sioners may deem proper, shall be published in two newspapers of 
opposite politiC's at the county seat, if there be such newspapers pub
lished thereat. In counties having cities of eight thousand inhabi
tants cr more, not the county seat of such counties, additional publi
eation of such notices shall be made in two newspapers of opposite 
politics in such C'ity. This chapter shall not apply to the publication 
of notices of delinquent tax and forfeited land sales." 

Section 625:~. General Code. provides for the publication of such notices 
and mattPrH of gPneral interPst in a German newspaper as follows: 
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"In addition to the publication provided in the next preceding 
section, the county officers therein named shall publish such notices 
and advertisements in a newspaper printed in the German language, 
if such newspaper be printed and of general circulation among the in
habitants spealdng that language in the county within which such ad
vertisements are intended to be made." 

The publication of the report of the county treasury is not specifically 
authorized by sections 6252 and 6253, General Code, and the question arises, Is 
such report included in the clause providing for the publication of advertise
ments of general interest to the taxpayers? 

Section 2703, General Code, authori?:es the publication of the examination 
of the county treasury in two newspapers of opposite politics of general circu
lation in th.e county. Nothing is said about publication in a German news
paper. 

That this provision means newspapers printed in the E'Ilglish language is 
decided in case of Cincinnati v. Bickett, 26 0. S., 49, the third syllabus of 
which decision reads: 

"Where a statute of the state requires a publication to be made in~ 
a 'newspaper,' in the absence of any provision to the contrary, a paper 
published in the English language is to be understood as intended, and 
a publication in a paper printed in any other language is not a compli
ance with the statute." 

As there is a special statute governing the publication of the report of 
the examination of the county treasury, such publication is governed solely by 
such special statute and the general statute cannot apply_ 

This proposition is decided in case of Schloenbach v. State, 53 0. S., 345, 
the third syllabus of which is as follows: 

"The law does not authorize county commissioners to publish the 
annual report required to be made to the court of common pleas in a 
German newspaper." 

On page 346. the court says: 

" * * * * The duty of the commissioners in regard to the pub
lishing of their report is governed wholly by section 917 of the Revised 
Statutes, and that section does not afford authority i'or either ordering 
such report published in a German newspaper, or paying for the same. 
See Cincinnati v. Bickett, 26 Ohio St., 49." 

In order to determine just what is decided by the above case it is necessary 
to ascertain the provisions of the statutes as they existed in 1892, the year in 
which the question arose that was therein passed upon. 

In 1892, section 917, Revised Statutes (section 2511, General Code), pro
vided as follows in reference to the publication of the report of the commis
sioners: 

" * * * " And it shall be the duty of said commissioners, im
mediately thereafter, to cause said statement, together with said report 
of said examiners, to be published in a compact form for one week in 
two weekly newspapers ·of different political parties, printed in the 
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county, if there are two such papers there published, if not, then a 
publication in one paper only shall be required." ( 73 Ohio L:1ws, 
141-142.) 

At that time this section did not contain any provision for German pub
lication. 

In 1892, sections 6252 and 6253, General Code, were substantially as they 
now are. See n Ohio Laws, page 75. 

The principle decided and applied in 53 Ohio State, 345, supra, is that 
\;hen there is a special statute providing for the publication of reports or 
notices such publication's are to be governed wholly ·by the provisions of such 
special statute and the general statute cannot apply. 

Section 2703, General Code, is a special statute providing for the publica
tion of the report of the examiners of the county treasury in two newspapers 
of opposite politics. Such publication is to be made in two English news
papers. There is no provision in this section for the publication of such notice 
in a German newspaper and publication in such a newspaper is unauthorized. 
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Respectfully, 
TnroTHY S. HOGAN, 

Attorney General. 

INTOXICATING LIQUORS-MUNICIPAL AND COUN'I'Y "WET" AND "DRY" 
ELECTION-B'EAL AND ROSE LAWS CONSTRUED-COUNTY "WET" 
ELECTION HAS NO EFFECT ON "DRY" MUNICIPALITY. 

1Vhen a municipality has voted '·dry" under the Beal law, it remains dry 
1tntil a resubmission of the question mtder the same law results in a "wet'' 
majority. 

The tact that snch nwnicipality st~bsequently casts a majority •'wet'• vote 
in a connty local option election tvhich results in a "wet·• maJority does not 
1·esu.7t in the permission of the sale of intoxicating liquors in said municipality. 

CoLUMBUS, Oruo, November 8, 1911. 

Hox. Jonx F. MAHER, Prosecuting Attorney, Greenville, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your Jetter of October 27th, 

containing the folowing inquiry: 

"Six years ago a municipal corporation of the county at an election 
held under the provision of the Beal law voted to prohibit the sale of 
intoxicating liquors. In October, 1908, a county local option election 
was held in the county in which this municipality is located, and in 
this election it was voted to prohibit the sale of intoxicating liquors 
within the county, the said municipality giving a dry majority. 

"Query: If in 1911, after the expiration of the three years' time 
specified in the Rose law, this same county at an election under the 
Rose law gives a majority permitting the sale of intoxicating liquor
said municipality giving a wet majority-will it be lawful to sell in
toxicating liquor in the said municipality regardless of the result of 
the election under the Bea1 law six years ago, or will it be necessary 
after the county local option election is held to call another election 
in this municipality under the Beal law?" 
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Section 6131, General Code, provides: 

"If a majority of the votes cast at such election shall be in favor 
of prohibiting the sale of intoxicating liquors as a beverage, then from 
and after thirty days from the date of hold!ng such election, no person, 
personally or by agent, within the limits of such municipal corporation 
shall sell, furnish or give away any intoxicating liquors· to be used 
as a beverage, or keep a place where such liquors are kept for sale, 
given away or furnished for beverage purposes." 

So it appears that when an election has resulted in a majority of the votes 
cast being in favor of the prohibition of the sale of intoxicating liquors the 
above section obtains until an election is held under the provisions of section 
6136, which permits a resubmission of the question after two years. resulting 
in a majority of the votes cast being against the prohibition of the sale of in
toxicating liquors, or until the statute is repealed. 

Sections 6108 to 6118, General Code, provide for local option elections in 
eounties and are the codification of the so-called Rose law. Section 6112 pro
virles that: 

"If a majority of the votes cast at such election are in favor of 
prohibiting the sale of intoxicating liquors as a beverage, then from 
an<l after thirty days from the date of holding such election it shall he 
unlawful for any person, personally or by agent, within the limits of 
stwh r·ounty to sell, furnish or give away intoxicating liquors to !Je 
usc<l as a l;everage, or to J;eep a plal:e where such liquors arc kept for 
~:lli', given away or furnished for beverage purposes." 

It follows, i herefore. that since an election was held in your county in 
October. 1908. resulting in a majority of the votes cast being in favor of the 
prohibition of the sale of intoxicating liquors that condition would remain 
until your county should resubmit the question, as provided in section 6115, 
and vote aga'nst the prohibition of such sale. 

Section 6116 provides: 

"The foregoing sections of this subdivision of this chapter shall 
not affect, amend, repeal or alter in any way any other law or ordi
nance which prohibits throughout a municipality, township or resi
r~ence d'strict the selling, furnishing or giving away of intoxicating 
liqt•or as a beyerage or the keeping of a place where intoxicating liquor 
is sold, furnished or given away as a beverage." 

In consequence of this last quoted section, if any municipality, township 
or residence district of your county had, as popularly termed, "voted dry," that 
condition would not be changed by the county voting "wet." If you will recall, 
there were t\~o bills introduced at the last session of the legislature to effect 
the very thing which you are claiming under the law. to wit: to provide that 
when thne was a vote in a county under the provisions of the Rcse Jaw, a 
separate canvas of the vote cast in each city in such county should be made, 
and if a majority of the votEs cast at such election in the county, including the 
votes in the city, had been cast in favor of the prohibition of the sale of in
toxic:lting liquor, and a majority of the votes cast in any city had been against 
suf'h prohibition, in that event, it should not be unlawful within the limits of 
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said city, under the provisions of seetions G110 to G112. General Code, to sell, 
etc., intoxicating liquors, to be used as a beverage, etc. I refer to :\lr. Fulton's 
House blli ::-.:o. 494 and :\lr. Dean's Senate bill Xo. 204; these bills failed to he 
enacted into law. 

I am therefore of the opinion that even though your county should vote 
"wet" under the :loPe law, since the municipality is "dry" under the Beal law, 
it would require another Beal law election at which a majority of the votes 
should be cast against the prohil.Jition of the sale for the municipality to be
come "wet." 
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Very truly yours, 
TT:I!OTIIY s. HOGAX, 

Attorney General. 

ROAD DISTRICTS-TERMINATION ONLY BY LEGISLATIVE ACT-TERM 
OF OFFICE AND :\TANNER OF APPOINT:\TEN'l' OF ROAD C0:.\1:\IIS
SIONERS. 

The IP[Jislature has not pTovirll'(l a mPans by 1chich a road district, wllrn 
on1·e eslablislled, may !Je dissolved 01· lerminatPd. and neither tile failure to 

n~appoint roall commissioners nm· tile non-user of pmn•rs {lrantPr/ to the mm
missioners will I'OIIse a termination of such !lisll'ict. 

'!'he statute prnvi!les /Jill one means of appoi.ntinu tile roar! commissiolll'rs 
and tlwt is to liP e:rerciserl liy tlu· commissionPrs only a{tn· nomination of ap
pointePs l:y tile loiCnship trusters. 'I'IH' trust-eP.~ may IJC r·mnpellerl to mal•c 

such nomination l:y manrlamus. ltut tl~t•ir rliscrdion as to clwicP ~·annot /Je r·on-
1 rolled llll're/Jy. 

Tile r-oad commissioners hold uulil tlwir successors are a]Jpointecl and 

qualified unless Temoverl ty the county r·ommissioners for incompetency or nrg

lect of r/.uty or unless irnpPaeherl or rlisfranchiserl nnrler proper prof'eedings 

tllerrfor. 

Co1x ~11ws. Omo. November 9, 1911. 

Hox. GEORGE D. KLEIX. Prosecuting Attorney of Coshoc·ton County, Coshocton. 

Ohio. 
DEAH Sm:-Under favor of October :J. 1911, you asl{ an opinion of this 

department upon the following: 

"In 1907 four of the townships in our county organized a road dis· 
trict under section 7095 et seq., or chapter five of the G. C. 

"The terms of said road commissioners are about to expire and I 
wish to !mow whether there is any way by means of which such or
ganizaticn ('an he terminat<d. Section 7098 of the G. C. says that 
the commiEsioners shall hold office for the full term for wh!ch they are 
appointed and until thEir successors are ap!;ointed and qualified. 

··r will submit ce;-t1.in QUestions whil'h will probably assist you in 
telling what I want. 

"Fir~t. Is there any way in which such road comm'ssion can be 
terminated? 

"Second. Can the commissioners appoint any one other ijlan those 
nominated by the township trustees? 
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"Third, If the township trustees refuse to nominate, may the 
county commisioners appoint, or must they appoint? 

"Fourth. If the county is unable to levy any money for the pur
poses of said ro:~.d commission, wi]] that terminate the commission? 

"Fifth. Is there any way in which the appointment of the road 
commissioners terminates, other than by the removal of the commis
sioners by reason of failure to do their duty as provided for in section 
7097? 

"As a final question, I will submit it in this way: A great many 
of the taxpayers of the road district are anxious that the good road 
commission· cease to operate and that the townships be the same as 
they were before they were organized into a good road district." 

The law governing the establishment and the organization of a good road 
district and prescribing the duties of the road commissioners is found in sec
tions 7095 to 7136, inclusive, of the General Code. 

It appears that four townships in Coshocton county have established a 
road district by virtue of these sections and some of the taxpayers desire to 
discontinue said road district. 

The law in question is not self-operative. A road district must be peti
tioned for, and submitted to the vote of the electors of the townships which 
are to compose the road district. 

Section 7100, General Code, provides: 

"No road commissioners shall be appointed until the construction 
of such road district is petitioned for, to the county commissioners, by 
at least fifty or more of the resident taxpayers of each of said town
ships asking for the improvement of the public roads of such town
ships and the establishment of such road districts." 

Section 7103, General Code, provides: 

"Within ten days after the road commission is organized, it shall 
notify the deputy state supervisors of elections of the county of its 
organization. 'I'hereupon the deputy state supervisors of elections, at 
a general or special election, shall submit the question of the improve
ment of the public roads of such road district by general taxation 
levied upon the property therein, to the qualified electors thereof, in
cluding a village or city therein." 

Section 7108, General Code, provides: 

"If a majority of the votes cast at such election is in favor of im
provement of the public roads of such district by general taxation, the 
road commissioners shall each year designate and determine what 
roads in their opinion should be improved in said year, the extent of 
such improvement in each township, at what point the improvement 
shall begin, and· how much improvement shall be completed annually. 
No public highway within the corporate limits of a city or village in 
such road district shall be improved unless such road extends through 
such road district continuously." 

It is evident that the voters of the townships decided to form a road dis-
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trict They thereby put into operation the act of the legislature authorizing 
and establishing road districts. 

The legislature has not provided a means by which a road district once 
established can be dissolved, or terminated. 

The power of the legislature to abolish an office created by it is set forth 
in Bulger v. :\lerrill, 45 Cali., 553, as follows: 

"The legislature can abolish or change an office created by it, and 
it may extend or abridge the terms of its incumbents at pleasure." 

The failure to eled or appoint officers does not terminate the municipality 
or the Porporation. 

In case of People v. Wren, 5 111., 269, the fourth syllabus reads: 

"A public corporation, such as a county or city, does not become 
dissolved by the neglect of the inhabitants or corporators to elect 
officers." 

In the case of People vs. Niebruegger, 244 Ill., 82, the third and fifth syllabi 
read: 

"A drainage district, while it is not strictly a municipal corpora
tion, is a public corporation, which can cease to exist only by legisla
tive consent, or pursuant to legislative provision, and mere non-user 
of its corporate powers for a period of years does not work a dissolu
tion of the district. 

"Drainage commissioners duly chosen hold office until their suc
cessors are chosen and qualified, and if there is a failure for several 
years to choose commissioners the county court may, under section 62 
of the Levee act, appoint upon petition of land owners of the district." 

Neither the failure to appoint road commissioners for a road district once 
established, nor the non-user of the powers granted to road commissioners, 
through lack of funds. or from any other cause, will terminate or discontinue 
an established road district. 

While the law creating the road district is put in operation by the act of 
the voters of such proposed road district, yet the road district is established 
by act of the legislature, and nothing short of an act of the General Assembly, 
or an act in pursuance of a power granted by the legislature, can terminate a 
road district once such road district is established. The abolishing of a road 
district is a matter of legislative control. As the legislature has not provided 
a· means of dissolving a road district, such road district will remain in exist
ence, although it may not exercise its powers, until the legislature acts. 

Your second and third questions are, Can the commissioners appoint any 
one other than those who are nominated by the township trustees? and, If 
the township trustees refuse to nominate, may the county commissioners 
appoint, or must they appoint? 

Section 7096, General Code, provides for the appointment of road commis
sioners, as follows: 

"The roacl commissioners shall be appointed by the county commis
sioners. but shall be nominated by the respective townshiiJ trustees. 
They shall hold their offices during a term of four years and until their 
successors respectively are appointed and qualified, unless sooner re-
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moved for incompetency or neglect of duty by the county commis
sionei·s." 

Section 7097, General Code, provides for the filling of vacancies and the 
apointment of successors, as follows: 

•''l'he county commissioners, in like manner,. shall make appoint
ments to fill all vacancies in the road commission caused by death, 
removal, resignation o1· otherwise, of any of its members. The person 
so appo~nted shall hold his office for the unexpired term of the member 
in whose stead he was appointed and until his successor is appointed 
and qualified. unless sooner removed. for incompetency or neglect of 
duty, by the county commissioners. Xot less than ten days prior to 
the e:rpiration of the term of office of a road commissioner, the county 
commissioners shall appoint a successor in like rtuznner as provided in 
the ne:rt precedino section." 

The statute provides that the road commissioners shall be appointed by 
the county commissioners, but. shall be nominated by the township trustees. 
Both the county commissioners and the township trustees must concur in the 
appointment as [JITscrihed by the statute before such appointment becomes 
effective or is valid. 

The sc<·on<l syllalms in case of People v. Bissell, 49 Cali., 407, is as fol
lows: 

"A 11crson docs not become the successor of another in an office 
fillerl hy the appointment of the governor which requires the confirma
tion of the senate under ·section :':G8 of the Political Code, until his 
appoint mcnt has been thus confirmed." 

The rule is laid down in 29 Cyc., pag-e 1372, as follows: 

"Where the appointment is made as the result of a nomination by 
one authority and confirmation by another, the appointment is not 
complete until the action of all bodies concerned has been had, and 
the body which has been intrusted with the power of confirming ap
pointments may reconsider its action before any action based upon its 
first decision has been taken.'' 

The first and second syllabi in case of State v. Lea, 20 Ohio Dec., 569, are 
as follows: 

"Act 99 0. L., 565. known as the Paine law. so far as sections 157 
to 165, General Code 4478 to 4488, are concerned, was founded upon a 
well defined popular belief that the civil service in municipalities 
throughout the state would become more efficient by competitive ex
aminations open to all, and became operative January 2, 1910. 

"Any apr:ointment of directors or officers therein named, made in 
<: way other than that prescribed. is void, and mandamus will lie to 
f•ompel strict compliance with the provisions of the act." 

Appointments to office, to be valid, must be made in the way prescribed 
hy the statute. 'Where two bodies are required to act in making an appoint
ment to office, both must concur in the manner prescribed. 



The county commissioners cannot appoint a'1y perlc'ons othl'r than those 
nominated by the township trustees. This does not mean that they mn.;t ap
point the one first nominated, or any of tho;;e nominated. They havP a !lb··re
Iion in their appointment and they may rPjeet all nomincPs and reql!est others. 

The refusal of the township trustees to nominate would eonstitute a non
verformance of a duty of their office. The Jlerformance of this duty coulcl lw 
enforced by mandamus. 

In 'l'aylor v. Kolb, 100 Ala., 603, the third syllalms reads: 

"The duties to be performed by the judf?;e of probate, ~heriff and 
elerlc under Code 1886, section :l52, reqnirinf?; them to a!lpoint three 
inspectors of election, 'two of whom shall be members of opposing 
political parties, if practicable,' are not purely ministerial, but require 
judicial judgment and discretion, and consideration of evidence, and 
therefore mandamus, while it lies to compel them to act, does not lie 
to control their action." 

In case of Ross v. City Council, 136 'Iowa. 125, the syllabus reads: 

":\landamus cannot be resorted to for the purpose of compelling an 
appointing board to give the statutory preference to a war veteran over 
other applicants, it can only be invoked to compel the board to exereise 
its discretion in determining the qualifications of applicants. not for 
the purpose of controlling that discretion." 

In case of State v. Robeson, 15 Ohio Dec., 471, the syllabus is as follows: 

"The act of April 8, 1904 ( 97 0. L., 86). authorizing the sheriff of 
any. county to appoint not more than three jail matrons, no appoint
ment to be made except upon the approval of the probate jmlg-e, con
fers on such probate judge a discretion which cannot, at least in the 
absence of gross abuse, be controlled or directed by wr~t of man
damus." 

The township trustees are required to mal\e nominations fot road com
missioners, and they may be compelled by mandamus to exercise the powe1· of 
nomination, but their discretion as to the Jlerson to be nominated cannot !Je 
controlled hy mandamus. 

Your fourth inquiry is substantially answered in the first part of th:-; 
opnuon. The failure to levy any tax for the pui·poses of the road commission 
would not terminate the road district, although such district might not be able 
to exercise the powers granted it. 

Your fifth inquiry is as to the termination of the office of a road commis
sioner. 

Sections 709G and 7097, General Code, supra, !Joth provide that sueh roa 1 
commissioners shall serve until their successors are appointerl and qualifie•l, 
"or unless ~;ooner removed, for incompetency or neglect of duty, by the county 
commissioners." 

These statutes authorize the county commissioners to remove the ro:1cl 
commissioners for negleet of duty or incompetency. There is no other pro
vision in the aet establishing a road clistrid hy which a roar! !'ommissimwr 
ean he removecl. A road commissioner may, however, he r('moved hy impf'a(·h
ment or disfranchisement in the same manner as other offif'ers of a lilie l'lnr
aeter are impeached or disfranchised. 
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In the light of the decision of the court in the foJiowing cases: State v. 
Brennan, 49 0. s,, 33, State v. Halliday, 61 0. S., 171, and State v. ThraJI, 59 
0. S., 369, there is some well-founded doubt as to tbe '\'alidity of the sections of 
the statute. creating the ro:J.d commission because the commissioners may be 
township officers, and as such require election. However, it is not the duty of 
the attorney general or the prosecuting attorney to proceed upon the theory 
that any statute is unconstitutional unless it is manifestly so. Therefore, for 
the purpose of this opinion the validity of the sections you cite are not as
sumed to be unconstitutional. 
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Yours very truly, 
TnlOTHY S. HOGAX, 

Attorney General. 

ROADS, COUNTY AND TOWNSHIP-CONTROL OF TOWNSHIP TRUSTEES 
AND COUNTY COMMISSIONERS-ROADS ESTABLISHED UPON PETI
TION OF NEIGHBORING RESIDENTS. 

Sections 6956-18 and 6956-19, General Code, place county 1·vads under the 
Sltpervision and control of the county commissioners and township roads under 
the control and supervision of the township trustees. 

For the purposes of these sect·ions, roads established by petition to the 
county commissioners, unde1· sections 6860-6886, General Code, are county roads, 
and altho1tgh the township trustees are required to open the roads under these 
provisions. they do so only upon the order of the county commissioners. 

COLUMBUS. OHIO, November 11, 1911. 

Hox. D. H. AHMSTJioxo. Prosecuting Attorney, Jackson County, Jackson, Ohio. 
DEAR Sm:-Your favor of September 20, 1911, is received, in which you ask 

an opinion upon the following: 

"I wish you would give me your opinion upon the jurisdiction of 
county commissioners and township trustees, as to the repair of public 
ways, since the passage of sections 6956-18 and 6956-19, G. C. of Ohio. 
(Ohio Laws 101, pages 292-293.) 

"It is thought by some officials here that one class of roads which 
the statutes provide for has not been included in section 6956-18. It is 
a road which is built by a petition to tlie county commissioners, and 
by them aJiowed, and the townships trustees ordered to open. (Sec
tions 6861-6881.) This opinion is formed by reason of the fact that 
because this county has a system of turnpikes, the county commis
sioners have not had any authority to levy a tax for general road pur· 
poses, but such duty has been given to the trustees. (Sec. 7455-7456.) 
The trustees, therefore, because of their duty to keep up the unim
proved roads, have, whenever an order was issued to them, as stated 
above, not only proceeded to open the road by removing the obstruc
tions along the course thereof, but have gone further and built the 
road. Because of this it is claimed that the county commissioners did 
not have supervision, and that therefore this road is not among those 
mentioned in section 6956-18." 
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The act of which you inquire, found in 101 Ohio Laws, 292, and known as 
sections 6956-18 and 6956-19 of the General Code, provides: 

"That the supen:ision ancl cont,-oz of all roacls and turnpikes u;hich 
are knmcn as c·ounty roads ancl teen• built uncler supervision of county 
com;nissioners either ~JY petition or under existing laws at time same 
were built, or roads that were built by turnpike companies and after
ward acquired by any county, or any road built under a special act 
shall be uncler the control of the county commissioners, tcho shall have 
the po1cer to make levies tor repair and maintenance of same; provided 
that this section shall not be so construed as to authorize the commis
sioners to refuse to make a levy for road funds, under the provisions 
of sections 5635, 5636, 7419, 7420. 

"Section 2. 'I'he supervision of all roads known as township roads 
which were built under the direction of township trustees by petition 
or under existing laws at timE> same were built shall be under direct 
control of the township trustees who shall have power to levy for im
provement and repair of same. 

"Section 3. The officers named in the foregoing section shall exer
cise their jurisdiction under existing laws over those roads as they 
now stand. The board of county commissioners and the township trus
tees may enter into an agreement between said boards whereby they 
may jointly supervise, repair or maintain any state, county or town

·ship road in their respective jurisdictions." 

This act places county roads and turnpikes under the supervision and con
trol of the county commissioners, and township roads under the supervision and 
control of the township trustees. ·whether a road is a county road or a town
ship road must be determined from the particular circumstances of each road. 

Your inquiry is whether a road established by virtue of section 6860 to 
6886. inclusive, of the General Code, is included in the provisions of section 
6956-18, supra, placing jurisdiction thereof in the county commissioners. 

The title of the chapter in which these statutes are found is "County 
Roads," and the sub-heading is "Ordinary County Roads." 

Section 6861, General Code, provides: 

"Applications for laying out, altering, changing the width of. or 
vacating a county roarl shall be by petition to the county commission
er.~. signed by at least twelve freeholders of the county residing in the 
vicinity of the road to be laid out, viewed or reviewed, altered or 
vacated. One or more of the signers to such petition shall enter Into 
bond with sufficient surety, payable to the state for the use of the 
county, condition that the persons making such application shall pay 
into the treasury of the county the amount of all costs and expenses 
accruing thereon in case the application fails." 

Section 6881, General Code, provides: 

"Thenceforth such road shall he a public highway, and the connty 
UJmmissioners .~lwll issur: their order to the trustee.~ of the proper 
township or townships directing it to be opened. If the report of the 
viewers is against such proposed road, or alter.atlon, or if, in the opin
ion of the commissioners, it i.~ unnecessary, np further proceerlinr~s 
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shall be had thereon. and the obligers, in the bond securing the ex
penses, shall be liable for the full amount of costs and expenses."' 

The road;; established by virtue of these provisions of the statutes are 
called county roads. They are established by petition to the county commis
s:oners. The county commissioners also have the power to determine whether 
such road is necessary before ordering its construction. Although the town
ship trustees are required to open the road, they do this upon the order of the 
county commissionen>. Your objection as to the right of the commissioners to 
levy taxes for general road purposes has no bearing as the act under considera
tion authorizes the commissioners to levy for repairs. 

A road built by virtue of sections 68GO to !i88G. inclusive, of the General · 
Code, is a county ro~d. and comes within the provisions of section G956-18. 

General Code, conferring supervision and control of such roads upon the 
county commissioners. 
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Respectfully, 
TIMOTHY S. HOGAN, 

.Attorney General. 

TOWNSHIP TREASURER-LIABILITY FOR LOSS OF TUWNSHIP FUNDS 
DEPOSITED CONTRARY TO LAW UPON ADVICE 01<~ INSPECTOR 
FROM STATE ACCOUNTING DEPARTMENT. 

When a township treasurer deposits township funds in a manne1· contrary 
to the law governing such deposits. he will 11e liable for any loss ensuing even 
though he m.ade his deposit in accordance with t·he rlirection of an inspector 
{1·om. the state accounting department. 

Corx mn·s. 0JIIO. November 11. 1911. 

Hox. JAY S. PAJSL"Y. Prosceuting Attorney. Steubenville. Ohio. 
D"Ail S11c-I have your favor of November 5th stating that the township 

tr;;asu;·er of a cutain township, as such treasurer, had money deposited in a 
ccrt::tin bank; that a few months ago the bank, which W:lS a private institution. 
failed; that the money was not deposited with said bank under the depository 
law. Your further state: 

"Since the failure of the bank the township treasurer refuses to 
hcnor the orders of the board of trustees and the township is really 
without any funds by reason of the action of the township treasurer. 
who was under bond. His defense is that the inspector from the state 
a~counting department ordered him to put the money in the bani{ 
shortly before it failed. 

"The township trustees would like to have your opinion as to their 
rights and remedies in the matter. I will be glad to have an early 
suggestion from your department." 

Se<"tion n2fl of the General Code is as follows: 

"When such depository is provided and the funds are depo!;ited 
therein as herein directed, the treasurer of the township and his 
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bondsmen shall be relieved of any liability occasioned by the failure 
of the bank or banks of deposit or by the failure of the guaranty com
pany acting as surety for such bank or banks, or by the failure of 
either of them except as herein provided in cases of excessive deposits." 

By its terms, when the laws of Ohio relating to township deposits are com
plied with, the treasurer is relieved from responsibility in case of the failure 
of a bank or banks in which funds are so deposited. But you state in your 
letter, definitely, that the deposit in this instance was not made in accordance 
with the laws of Ohio governing the deposit of township funds, viz: section 
3320 et seq., of the General Code. Therefore, section 3317 of the General Code 
covers this case. This section is as follows: 

"The failure or inability on the part of an individual or corpora
tion, with whom the funds of a township are deposited, to refund the 
money deposited, shall not, in any way or manner release the treasurer 
from responsibility, but he shall be held and firmly bound .for the 
money belonging to such township, except as otherwise provided by 
law." 

By the express terms of the above section the failure of the bank would 
not relieve the treasurer from his responsibility for the funds deposited with 
it, and if, as he claims, an inspector from the state accounting department had 
ordered him to put the money in said bank, unless said deposit was made as 
provided by the depository law, he would still be responsible, and the order 
made by said inspector, if such order was in fact made, would not protect him. 
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Yours very truly, 
TnroTHY S. HooAx, 

Attorney General. 

DEED WRITTEN IN FOREIGN LANGUAGE- DUTY OF COUNTY RE
CORDER TO RECORD-ENGLISH TRANSLATION, INDICES AND 
AFFIDAVIT. 

By virtue of section 8516, General Code, a deed executed in a foreign coun
t7·y in the language of that country, if valid by the la1cs of that place, is valid 
in this state anrl must by provision of section 2757, General CodP. be recorcled 
by a countv recorder when presented to him tor that purpose. The llerd being 
inclexecl in English, according to names, paTties and parcel of property, 1L'ill 
afford ample notice of the tact of its Tecorrl to the English-speaking public. 

It is suggestrd that the deed be recorclerl in the language in ?chich it 1cas 
Kritte,l together 1cith a copy thereof of an English translation, accompanied 
lJy an affirlm·it of the translntor. to the effect that the translation is a true one 
of the original copy. 

CoLt:)mcs, Onro, November 13, 1911. 

Hox. F. N. STE\'EXS, Prosecuting Attorney, Elyria, Ohio. 
:\IY DEAR Sm:-Under date of September 20th you desired my opinion as 

to whether or not the county recorder is required to accept for record an 
instrument in language other than the English. 

I have been unable to find any decision of court bearing directly on the 
36-Yol. II-~- G. 
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question submitted by you, nor have I been able to find any ·case wherein such 
a question has been raised. 

The question presented by you is one of unusual interest about which 
numerous lawyers have expressed their views to me. It is urged by some 
that, 

"While there is no provision in the constitution of the United 
States or the state of Ohio officially determining that English is the 
official language of the United States or the state of Ohio, yet it is the 
recognized language thereof, as is clearly shown by various decisions 
of the courts. It has been repeatedly held that the courts of this 
country will not take judicial cognizance of the meaning of words 
unknown to the English language. It may be assumed, therefore, al
though not specifically stated, that English is the official language of 
the country. · 

"All the laws, official writings, public records and court pleadings 
are in E.nglish throughout the United States, and each person within 
the United States is in contemplation of law presumed to know the 
English language, and his failure so to do will not relieve him from 
-any duty of obeying the laws thereof, nor permit him to require that 
such laws be translated into a language with which he is familiar in 
order to charge him with knowledge of the same. On the other hand, 
any person knowing the English language is entitled to require that 
all such laws shall be in English in order to bind him." 

And they say further: 

"Therefore, it may be stated as a general i:ule that it is a pre
sumption of law that English is the only language a person is re
quired to know in order to transact any ordinary business in this 
country." 

Those taking that view further urge that the object of recording a deed is to 
give notice to a third party, and they insist that the only language by our laws 
as a vehicle of notice to a third party is the English language. 

It will, of course, be conceded that the English language is the language 
of our courts, as well as the language in which instruments are ordinarily 
recorded, but I cannot accede to the doctrine that the English language is the 
only one through whose instrumentality business is transacted. A contract 
written in German in Ohio would doubtless be good as against the statute of 
frauds. It is a common thing for wills to be offered for probate and be pro
bated although written in foreign tongues. 'I'estimony of witnesses who do 
not understand English is taken through interpreters in all courts, state and 
federal. So, that, it is not safe to conclude that because English is the lan
guage of the state and the nation, therefore instruments written in other lan
guages are not to be recognized by judicial or administrative officers, or not to 
be honored by county recorders. 

To determine whether or not an instrument written in a foreign country, 
as a deed, is entitled to record, it is well enough to consider what is a deed. 
Rather, I should say, we should consider its requisites. Blackstone discusses 
this in Book II, page 297, and it is only necessary to refer here to the third 
requisite, to wit: 

"The deed must be written, or I presume printed, for it may be in 
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any character or any language, but it must be upon paper or parch
ment." 

There is no definition of deed that I am aware of in our statutes; so that 
the requisites given for a deed, as found ip. Blackstone, would apply in Ohio 
as in England in the time of that illustrious law-writer. 

I might say. at this point that it seems to be generally admitted by those 
who take the opposite view from the writer's in reference to the recording of 
deeds written in foreigu language, that they admit that a deed written in a 
foreign language is good in Ohio as between the parties because any deed con
forming to the definition given by Blackstone will convey land in Ohio. The 
moment that· it be admitted that a deed may be written in a foreign language 
that moment it is easy to come to a conclusion to the question you ask. 

Section 8516 of the General Code of Ohio provides as follows: 

"All deeds, mortgages, powers of attorney, and other instruments 
of writing for the conveyance of incumbrance of lands, tenements or 
hereditaments situate within this state, executed and acknowledged, 
or proved, in any other state, territory or country, in conformity with 
the laws of such state, territory or country, or in conformity with the 
laws of this state, shall be as valid as if executed within this state 
in conformity with the foregoing provisions of this chapter." 

You do ·not say in your question whether the deed was executed in an
other country according to the laws of that country, or whether it was exe
cuted in this state, but written in a foreigu language. I will assume, for the 
purpose of this opinion, that the deed to which you refer was executed, ac
knowledged and proven according to the laws of that country for the execu
tion, acknowledgment and proof of deeds. 

From what has been said, the deed in question is onP. rP.<'ognized as valid 
by virtue of section 8516 of the General Code. Now, apply section 2757 of the 
General Code, which is as follows: 

"The recorder shall keep tour separate sets of records, namely: 
First, a record of deeds, in which shall be recorded all clecrls, powers 
ot attorney, and other instruments of writing tor the absolute and 
unconditional sale or conveyance of lancls. tenements anrl heredita
ments; * * * *. All instruments entitled to record shaH be re
corded in the proper record in the order in which they are presented 
for record.'; 

To my mind, the last named section settles the controversy. The recorder 
is required to record all deeds. There is no exception; and those who argue 
the inconvenience of recording a deed, for instance, in German, or Japanese 
or Chinese, make an argument that might be addressed to the legislature, but 
is one not properly to be addressed to a county recorder. He is required to 
record all deeds. 

Section 2758 of the General Code provides as follows: 

"Upon the presentation of a deed or other instrument of writing 
for record, the county auditor shall indorse thereon the date and the 
precise time of day of its presentation, and a file number. * • • *." 
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Section 3759 of the General Code provides as follows: 

"The county recorder shall record in the proper record in a fair 
and legible handwriting, typewriting or printing, all deeds, mort
gages, or other instruments of writing required by law to be recorded, 
presented to him for that purpose. * * * *." 

It is argued by some that one who understands English only would receive 
no notice on account of recording deeds in foreign tongues. To my mind there 
is no force to this argument. Under our recordation practice deeds are traced 
either through a system of indices whereby the chief guide consists in the 
name of the grantor and the grantee. The recorder can easily write the names 
in both English and German. Or the key to the recording is found through 
assigning a specific tract of land to a certain page or page& in the index, for 
instance. Section 34, Township 9, Range 18, Jackson County, Ohio, is assigned 
a certain page of the index to start with and all recordations of land in that 
section are kept by themselves. Under the section heading and the instrument 
appearing in writing under that heading would certainly be a notice that a 
grantee would observe, and get a translation of before purchasing the property. 
~ow, whether the system be one ,wherein the key or information is found 
through the instrumentality of the name or through the instrumentality of a 
specific tract of land, no difficulty would arise in receiving notice just as well 
as if the instrument had been recorded in our own language. 

·while in my judgment the statutes clearly settle the question and leave 
nothing further for argument, yet every argument is in favor of recording 
instruments written in foreign languages. Even though notice to third· par
ties be weak, it is better than no notice at all, which would· certainly follow if 
advocatEs of the other side of the question "'-ere right in their views. 

Since writing the foregoing I have found an Ohio case, the reasoning of 
which sustains the view hereinbefore taken. It is that of The Lessee of 
De Segond and Warden v. Culver and Burk, 10 Ohio Reports, 188. Quoting 
from the statement of the case: 

"This is a motion for a new trial in an action of ejectment from 
the county of Knox. 

"The plaintiff offered . .as a part of his title, a copy of the ;·ecorrls 
of deeds of the county. which contains a document, purporting to be a 
deed, by General De Segond, executed in the presence of two wit11esses, 
and bearing the following aclo~owledgment: " * <• "" 

(The acknowledgment is here given.) 
"This record was objected to, but admitted, and a verdict having 

been rendered for the plaintiff, this motion is made for a new trial." 

Chief Justice Lane, in deciding the case, said: 

"If I should indulge my conjecture as to this paper, I should take 
it that the acknowledgment was written in French, and was translated 
for the record. If this be so, the record is no't a true copy of the deed, 
and should be rejected.'' 

The foregoing recognizes the proposition that the rejection was becaus€' it 
appeared that the deed was not recorded in the original language in which it 
was written. This case discloses that there was no objection to the c;_,py of 
the record provided the original record was a true transcript of the original 
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deed, so that, if the record, when true, would be a~mitted in evidence it is a 
recognition of the right to record a deed in a foreign language. 

I think a careful study of this last case discloses it to be clearly <·onfirma· 
tory of the view heretofore expressed in favor of recording such instruments, 
and I would suggest, with reference to your specific case, that you atlvise the 
recorder to record the deed, or cause it to be recorded, in the language in which 
it is written, have a copy made in English and have an affidavit of ~he trans· 
lator att:1ched to the copy, setting forth that it is a true copy of the original, 
and have this likewise recorded. Also have the deed indexer! ill "Snglish. 

In conclus:on, therefore, I beg to advise that if the deerl to which you refer 
was executed in another country according to the laws of that country, it is the 
rluty of your county recorder to file a.zd record it. 

4G5 

Very truly yours, 
TDIOTHY 8,. HOGA::'i, 

.Attorney General. 

COUXTY AUDITOR-NO POWER TO E:\IPLOY ASSISTAXTS TO KEEP l:P 
TAX :\IAPS OF COUNTY-DUTY OF COUNTY C0:\1:\USSIO::-.rgns TO 
E:VIPLOY COUNTY SURVEYOR AND ASSISTANTS. 

It is not the statutory auty of the county auditor to keep up the ta:r: J,t 'IllS 

after they are ji:ea in his office. On the contrary. express prouision is marie ''Y 
section 5551, General Corle, tor the appointment of a county surveyor ana {ixin[J 
of the salary ana number of his assistants by the county commissioners for the 
purpose ot keeping up the county maps. 

Tlze county auditor is. therefore, 1rithout authority to employ assistants 

tor the purpose of doing this 1cork. 

Corx~mcs, Onro, November 15, 1911. 

Hox. F. :VI. STi>YEXR. Prosecuting AttornPy, Elyria, Ohio. 
DEAn SIR: -I herewith acknowledge receipt of your letter of October 16th, 

1911, in which you state: 

"Some years since the county commissioners, pursuant to sections 
5531·5552 of the General Code, appointed the county surveyor to makP 
the maps provided for in these sections. These maps arp now, accord· 
ing to the best information we can get about them, almost in a com· 
pleted condition. The commissioners have already ordered then1 rP· 
moved to the county auditor's office, where, under sect:on 5531, it is 
plain they are to be kept. 

"'I"ne question now arises as to whether or not, with these lJooks 
in the auditor's office, the auditor has authority to employ an assista;': 
to l'eep them up to date. 

"In connection with this I would call your attention lo seetion 
2563, which provides in part that the county auditor ml'ly 'lPPo'ut one 
or mere deputies to aid him in the performance of his •l1;tie:<. Section 
2981 further provides: 'such officers (the county audito~ :-w::mg oth· 
ers) may appoint and employ necessary deputies, aEsistants, clerks, 
bookkeepers, or othEr employEs for their respective office;;.'" 
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Section 2563 of the General Code, and which you cite in your letter, pro
vides as follows: 

"The county auditor may appoint one or more deputies t:> aiu him 
in the performance of his duties_ The auditor and his sureties shall 
be liable for the acts and conduct of such deputy or deputies. When a 
county auditor appoints a deputy he shall make a record thereof in his 
office and file a certificate thereof with the county treasurer, who shall 
record and preserve it. When a county auditor removes a deputy he 
shall record such removal in his office and file a certificate thereof with 
the county treasurer, who shall record and preserve it-'' 

Section 2981 of the General Code, and which you also cite in your lettex:, 
provides as follows: 

"Such officers may appoint and employ necessary deputies, assist
ants, clerks, bookkeepers or other employes for their respective offices, 
fix their compensation and discharge them, and shall file with the 
county auditor certificates of such action. Such compensation shall not 
exceed in the aggregate for each officer the amount fixed by the com
missioners for such office. ~When so fixed, the compensation of each 
duly appointed or employed deputy, assistant, booklieeper, clerk and 
other employe shall be paid monthly from the county treasury, upon the 
warrant of the county auditor." 

It is my opinion that sections 2563 and 2981 of the General Code, as above 
quoted, only authorize the county auditor to employ deputies and assist:1nts in 
the performance of his various duties, and it does not seem to be the statutory 
duty of the county auditor to make, correct and keep up to date a complete set 
of tax mar;s for the reason that such duty is clearly vested in the county com
missioners to employ county surveyors to perform such work, by virtue of the 
language used in section 5551 of the General Code, which said statute provides 
as to the making, correcting, etc., of tax maps, and reads as follows: 

"The board of county commissioners may appoint the county sur
veyor, who shall employ such number of assistants as are necessary, 
not exceeding four, to provide for making, correcting and keeping up to 
date a complete set of tax maps of the county. Such maps shall show 
all o1'iginal Jots and parcels of land, and all divisions, subdivisions and 
allotments thereof, with the name of the owner of each original lot or 
parcel and of each division, subdivision, or lot, all new divisions, sub
divisions or allotments made in the county, all transfers of property 
showing the lot or parcel of land transferred, the name of the grantee, 
and the date of the transfer, so that such maps shall furnish the 
auditor, for entering on the tax duplicate, a correct and proper descrip
tion of each lot or parcel of land offered for transfer. Such maps shall 
be for the use of the board of equalization and the auditor, and be kept 
in the office of the county auditor." 

Section 5552 of the General Code further provides that the county com
missioners shall fix the number of assistant draftsmen, 'not to exceed four, and 
shaH lfkewise fix the salaries of such assistants, not to exceed two thousand 
dollars per annum, as follows: 
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"The board of county commissioners shall fix the salary of the 
draftsman at not to exceed two thousand dollars per year. They shall 
likewise fix the number of assistants not to exceed four, and fix the 
salary of such assistants at not to exceed fifteen hundred dollars per 
year. The salaries of the draftsmen and assistants shall be paid out 
of the county treasury in the manner as the salary of other county offi
cers are paid." 

I am of the opinion, therefore, that the county auditor is without authority 
to employ an assistant, or assistants, to keep up to date the tax maps as pro
vided for in sections 5551 and 5552 of the General Code. 

Very truly yours, 
TDIOTHY S. HOGAX. 

Attorney General. 

466 

CORRCPT PRACTICES ACT-CANDIDATE FOR DELEGATE TO CONSTI· 
TUTIONAL CONVENTION-REPORT TO BOARD OF DEPUTY STATE 
SL'PERYISORS OF ELECTIONS-HIRING OF :\IANAGER. 

Reports of expenditnres of a candidate fr,r the office of delegate to the consti
tutional con-uention must be filed. in tlle o{ficc of the board of deputy state super
visors of elections in the respective counties. 

A committee may engage the sen;ices of an agent or manager to devote most 
of his time to the interest~ of the cancUdate ancL pay him $200 tor his services 
if that amount represents the actual bana fiile 'L"alue of said services. providecl 
that such services 1ce1·e 1Jertonne!l tcithin the limitations of said law. 

CoTx·:~mr:s, Onm, November 15, 1911. 

Ho:>. Dox J. Ym::>o, Prosecnting Attomey, J'l'ortcalk, Ohio. 
DE.\R Sm:-I have your letter of November 10, Wherein you make inquiries 

regardin!?; various phases of the corrupt practices act, particularly applying to 
delegates to the constitutional convention. You ask: (a) With whom must these 
reports be filed? (b) To what extent must money received and paid out by the 
committee be itemized? (c) Can such committee engage the services of an 
agent or manager to devote most of his time to the interests of the candidate 
and pay him $200,01) for such services? 

(a) Section 6 of the so-called corrupt practices act (102 0. L., 323) pro
vides in part: 

"Statements required to be filed by this section, if they relate to the 
election of candidates for offices to be filled by, or propositions submitted 
to, the electors of the entire state * * * * shall be filed in the office of 
the secretary of state; in all other elections such statements shall be 
filed in the o{fice of the board of deputy' state super'!>'isors of elections tor 
tlze county in tohich such election is held." 

Inasmuch as the candidates for the constitutional convention delegates were 
elected for their respective counties, the report must. be filed in the office of the 
board of state deputy supervisors of elections in their respective counties. 

(b) Section 2 of the act spolren of provides for a statement of expenditures 
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by the candidates ami committee and requires them within ten days after such 
election to file an itemized statement "showing in detail all the moneys or things 
of value, so contributed," etc. 

Section 3 of the act provides what further this statement shall contain, re
quiring, among other things, "the specific nature of such items, the purpose for 
which, the place where and the llate When. it was contributed, * * * * ex
pended," etc. From this section it appears that the committees are required to 
itemize a statement in detail all contributions and expenditures even to the 
most trivial item so long as there was a specific contribution or expenditure 
th'erefor. These sections are certainly so self-explanatory that I feel no mis
take can he made in the character of the itemization. 

(c) Section 26 of the act provides in part: 

'"l'hat any person is guilty of a corrupt practice if he, directly or 
indirectly, by himself or through any other person, in connection with, 
or in respect of any election, pays * * * * or offers or promises to 
pay * * * * any ntoney "' * * * for any other purpose than 
the matters and serviceR, at their reasonable, bona fide and customary 
value: 

"Rents of halls, * * * "' of offices and club rooms, compensation 
of such clerks and agents as shall be required to manage the necessary 
and reasonable business of the election * * * *." 

Now, if the sum of $200.00, which you mentioned, was the reasonable, bona 
fide and customary value of the services rendered by the agent or manager, then 
it is permitted under the act. Of course, you understand that the agent would 
be limited in the performance of such services as are permissible under the 
election. laws, and it would remain a question of fact whether the amount paid 
for such services was reasonable, bona fide and of customary value. 

A 466 

Very truly yours, 
TIMOTHY S. HOGA~, 

Attorney General. 

CORRUPT PRACTICE ACT-SOCIETIES AND ORGANIZATIONS-~IERE 

PROPAGANDA AND CA~IPAIGNJNG FOR CANDIDATES-ADVOCATE 
OJ<' "PRINCIPLES" AND OF "PERSONS"-EXCEPTION TO. THE ACT. 

Committees, societies or organizations which confine their efforts wholly to 
mere propaganda and their clisbu1·sements to the end of advancing, discussing 
and promulgating pu.re questions as opposed to persons or candiclates for office, 
are within the exceptions of the corrupt practice act ancl are not required to file 
the statements, or perforrn the other requirements of the act. 

CoLu;unus, OHIO, November 15, 1911. 

Hox. HEXnY T. HUXT, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Sm:-Your communication of the 16th ult. was duly received. Owing 

to the peculiarities found in the! act about '1\·hich you inquire, the whole being 
a jumbled patchwork, parts thereof being taken from the New York, ::\Iassachu
setts and other statutes, ·with origin·al suggestions interjected at intervals (too 
frequently at places ineffectual to determine the statute writer's real intention): 
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also because of the importance of giving every possible aid and assistance to 
the intendment of the legislature to purify as much as possible all elections; 
we have given such time to a due consideration of the question as to incur a 
slight delay. 

This office has not pa~sed upon the· exact question you submit, although 
since the receipt of your letter a great number of similar inquiries have come to 
hand. You state: 

"Jiy opinion has been asked as to the scope and effect of the act 
found at page 321 of Vol. 102, Ohio Laws, popularly known as the 'cor· 
rupt practices act.' From the press I learn that your office has already 
passed upon some questions arising as a result of this law, and it may 
be that you have been asked for a ruling upon the question which I here· 
with submit. 

"The question turns upon the meaning of the last three lines of 
section 1 of said act, which read as follows: 

"'And nothing herein contained shall apply to or in any respect of 
any committee or organization for the discussion or advancement of 
political or economic questions.' 

"The question upon which I ask your ruling is as follows: Does 
the last clause of section 1, which excepts committees for the discussion 
or advancement of political or economic questions from the operation of 
the act, apply to propaganda-making bodies who seek to have certain 
principles placed in the new eonstitution, notwithstanding the fact that 
thes~ bodies, associations, or societies seek to bring about the above pur· 
poses by furthering· the candidacy of such prospective delegates to the 
convention as seem most likely to be in favor of the said principles? 
For instance, the progressive leaguPs or referendum leagues are inter· 
ested in placing the referendum in the constitution; the Personal Liberty 
League is interested in striking the no-license clause from the constitu· 
tion; the Anti-Saloon League may be interested in inserting a prohibi· 
tion clause in the constitution; the State Board of Commerce and the 
Ohio Tax League are interested in having the new constitution provide 
for further classification, l.Jy the legislature, of subjects for taxation; the 
United Constitution Committees of Cincinnati, Cleveland and other cities 
arfl interested in having home-rule provisions inserted in the constitu· 
tion. In advocating candidates who stand for any of these principles, 
and working for the election of such candidates, are the committees 
furthering these princii•les subject to the provisions of the corrupt prac· 
tices act aforesaid, or are they exempt hy reason of the exception in 
section 1? 

"If your office has already passed upon this question, I should be 
very grateful if you will send me a copy of the opinion, covering this 
matter. Likewise, I should be most grateful, in the event the matter has 
not ?.lready been brought to your attention, if you will be good enough 
to let me know what your ruling will be." 

The first section of the Kimble corrupt practices act defines a committee or 
organization as including' every committep, or combination of two or more per· 
sons co-operating to aid or promote the success or defeat of a political party or 
principle, or of any proposition submitted fo a vote at any election, or to aid or 
take part in the election or defeat of any candidate for public office. The com· 
mittee or organization, as herein defined, will embrace the committee, organiza· 
tion or society, soliciting money, assessments or other things of value, or in any 



1450 PROSECUTIXG ATTORXEYS 

way participating in a local option election, and advocating, as such committee, 
the prohibition of the sale of liquor, or the contrary. 

The exception to section 1 is as follows: 

"Nothing herein contained shall apply to or in any respect of any 
committee or organization for the discussion or advancement of political 
or economic questions." 

This exception means practically the same as the exception in the New 
York corrupt practices act, which is as follows: 

"That nothing in this article contained shall apply to any com
mittee or organization for the discussion or advancement of political 
questions or principles without connection with any election." 

""Without connection with any election" makes the matter clear; but in a 
legal aspect is mere surplusage. Committees or organizations advocating high 
license or opposing high license, or adYocating temperance or opposing temper
ance, come within tlle exception. Any committee or organization is within the 
exception so long as it is advancing or discussing political or economic ques
tions, as distinct from standing behind men as candidates and advocating their 
election. For instance, it may be known that a man ran as a candidate at the 
last election for delegate to the constitutional convention as a "dry" man; yet, 
in the theory of the law, if such man were elected he goes to the constitutional 
convention for all purposes; he is to participate in all questions that may arise. 
He may advocate labor measures or the contrary;_ he may advocate tax reform 
or the contrary; he may advocate the recall of judges or the contrary; he may 
advocate the initiative and. referenrlum or the contrary; so that a committee 
i.h'at is participating or aiding in the election of a man is not within the ex
ception, while if they are standing for the advancement of a 'POlitical or economic 
question, and that only, the candidate may incidentally be the beneficiary; yet, 
the committee or organization does not come within the scope of section 1 of the 
Kimble corrupt practice~ act. 

Section 2 provides that every candidate who is voted for at any election or 
primary election held within this state, and every person, committee or organi
zation of persons, incorporated or unincorporated, who may have contributed, 
promised, received, -or expended, directly or indirectly, any money or thing of 
va-lue in connection with such election, shall, within ten days after such election, 
file, as hereinafter provided, an itemized statement showing in detail all the 
moneys or things of value so eontribnted, promised, received or expended, etc. · 

This is the only sedion of the act defining who shall file a statement in the 
manner and form provided. '·Every candidate who is voted for at any"election," 
and "every person, committee, etc., who may haYe contributed, promised, received 
or expended any money or thing of value in connection tvith such election"
these are the two classes compelled to file itemized statem_ents. By virtue of 
the well lmown rule, "Expressio unius ea:clusio alterius est," all others are re
lieved of the necessity of filing the itemized statement required under the act. 

·The New York corrupt practices act (N. Y. Cons. Laws, Vol. 2, paragraphs 
540-545), as well as the Massachusetts act (Mass. Rev. Laws, 1902, paragraphs 
205-306, with amendments as found in Massachusetts Acts and Resolves, 1907, 
'742-746), and the Oregon act (Oregon Laws, 1909, pages 15-38), confines its pro
visions to candidates and JlOlitical parties. As stated before:our corrupt prac
tices act is in a great measure a compilation of the above named statutes. In 
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the various states which have adoptzrt <?orrupt practices acts, as well as in the 
arguments and statements of those public-spirited citizens who have urged and 
advocaterl the neces,;ity of further provisions looking to the purification of the 
hallot, thf?re seems to have been no intendment to include propagandists who, 
not actuated hy motins of selfish political advancement, but, acting from pure 
moral or altruistic impulses, give of their time anrl substance to propagate and 
further great political and economic questions. 

And with the act under discussion. while seNion 1 manifests an intent to 
lncll!de those concerned in all elections, whether for candidates, measures, 
propositions or principles, yet, when the legislature came to the enactment of 
section 2. wherein they make provision for the parties required under the act 
to file the itemized statement, a manif~?st limitation occurs, the meaning of 
which is too plain to be explained away 

It will be observed, moreover, that i:1 paragraph 9 of the act it is made 
"unlawful .and a violaticn of this act for a pnlitical committee * * "' * to 
rollect, receive or disburse money" unl€'ss a treasurer he appointed; and, fur~ 

ther, it is provided that all po!itica! committees shall disburse their funds 
throu~h a treasurer. 

rt is a significant fact, n.lso, that in section 29 the limitation on the amount 
allowE'd to be expl?n:led is confined to candirlates. 

To summarize, then, it is my opinion that so long as committees, societies 
or organi7:ations confine their labors to mE're propaganda and their expenditures 
to the proper and necessary things "pertaining to the discussion and advance~ 
Ment of the questions they advocate" they are included in the exception found 
in section 1 of thE' corrupt practices act; that as soon as they endorse, aid or 
assist· in the nomination or elertion, or both, of a candidate for office, they 
brin~ thEmselves w:thin the purview of the statute and are included in the pro· 
vision rPf!Uiring the n!ing of an itemized statE'ment, as well as the other pro
visions of the act; that it is only candidates voted for at any election, and per· 
sons. committees, soc:Pties and organizations contributing and expending things 
of value at any election whE're a candiun.te is voted for who are compelled to 
tile statements under section 2; that persons, organizations, Etc., contributing 
and expending things of value at loeal option elections, bond issues, or at any 
l'lection where other propositions or measnr~s are voted upon are not required 
nnrler sel'tion 2, which is the only section providing for the same, to file an 
itEmized statement of such contributions and expenditures. 

c 468. 

Very truly yours, 
TnroTHY S. HoaAx, 

Attorney General. 

TAXES AKD TAXATION-S:\ll'I'f~ OKE PER CENT. LAW-LDIITATION TO 
A:\IOUNT RAISED IN 1910 APPLIES TO PROPERTY IN ALL SUBDIVI· 
SIOKS-EFFECT OF :\TAKING KO LEVY IN :\lUNICIPALITY IN 1910. 

Tile limitation of the Smith law with respect to the amount raisi'Cl tor all 
purposl's in the year 1910 refers to the amount tchich may be levier/ by the state, 
county. school district. township and municipality altO(Jether. and therefore, the 
only l'tf!'ct of the tact that a municipality had made no levy tchatever during 
the year 1910 tcould be in allotcing the neecls ot said municipality tor 1911, to 
reduce the amounts allowed to other subdivisions from taxation on the property 
ot said municipality. 
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CoLL"~tncs, OHIO, November 17, 1911. 

Hox. I. H. BLYTHE, Prosecuting Attorney, Carrollton. Ohio. 
DEAH Sm:-Your letter of October 25th states that the village of Magnolia, 

Carroll county, made no levy at all for municipal purposes in the year 1910 be· 
cause of the existence of a surplus in its various funds sufficient to opente its 
government during the year 1911, and you reque·st my opinion upon the ques· 
tion as to whether or not under the Smith one per cent. law any levy may be 
made for this village for the year 1911. 

I have prepared other opin~ons relating to this question, but your ques
tion so squarely raises the issue that I will answer you directly with::ut re
ferring you to the other opinions. 

Section 5649-2 of the General Code, enacted June 2, 1911 (102 0. L., 269), 
provides as follows: 

"Except as otherwise provided in section 5649·4 and section 5649·5 
of the General Code, the aggregate amount of t::~xes that may be levied 
on the taxable property in any county, township, city, village, school 
district or other taxing district, for the year 1911 and any year there· 
after, including taxes levied for state, county, township, municipal, 
school and all othe; purposes, shall not in any one year ex~eed in the 
aggregate the total amount of taxes that were levied ur.on the taxable 
property therein of such county, township, city, village, school d:strict 
or other taxing district, for all purposes in the year 1910. * * *" 

Again in section 5649·3 it is provided as follows: 

"If in any year the taxing authorities of any taxing d'stri~t sha:l 
desire to raise a less amount of taxes for a particula; purpose than was 
levied for such purpose in the year 1910, the amount of taxes that may 
be levied for another or o.ther purposes may be correspondingly in
creased; the intent and purpose of this act being to provide the total 
amount of taxes which may be levied in the year 1911 or in any yea; 
thereafter, for all purr:oscs, not to exceed in the aggregate, the total 
amount of taxes levied in the year 1910, plus six per cent. thereof for 
the year 1912, nine per cent. for the year 1913 and twelve per cent. 
thereof for any years the;eafter * * *.'' 

It may be that a misconception has existed as to the meaning of this second 
section. It seems to me that it is quite clear that the limitation measured by 
the amount of the tax levy in the year 1910 is not upon the amount of taxes 
that may be levied by or for a municipal corporation, or township or school 
disfrict, but is upon that amount of taxation which may be levied by the state, 
the county, the school district, the township and the municip:tlity all together, 
within the limits of the smallest taxing district or part of a taxing district 
within which the aggregate levy is made. This limitation is like the one per 
cent. limitat:on-it is upon all taxe~. and not upon t:J.xcs for the city nor the 
township. 

Therefore, if it is a fact that the township or village made no levy at all 
for the year 1910, it is immaterial except as it affe~ts the amount which the 
township, county and school district may have in the year 1911. That is to say, 
the $3,000.00 for which the council of the village of Magnolia has asked, if 
found by the budget commission to represent its actual needs, must be counted 
in with the amount to be levied by the township, county and shte within the 
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corporate limits of the village, and the sum of all these amounts must not ex
ceed the sum ascertained by multiplying the tax duplicate of the village for 
1910 by the total tax rate for all purposes applicable therein in that year. The 
effect of this will, of course, be to reduce the amount of taxes which the town
ship, the school district and the county together may get from that particular 
territory under the coming levy as compared with what these three subdivi
sions received therefrom in the year 1910. This, while a sezming hardship, is 
essential under the purposes of the law. 

l'\othing will be found in the decision of the supreme court in the case of 
State ex rei. vs. Sanzenbacher inconsistent with the foregoing. 

l\Iy opinion is that the village of l\Iagnolia may have a levy for the year 
1 !Ill for corporation purposes fubjcct to the qualitications above stat.ed. 

469. 

Yours very truly, 
TDIOTIIY S. HoaAx, 

Attorney General. 

CONVEYANCE OF PROPERTY PASSED BY DESCENT-AFFIDAVIT OF 
GRANTOR, HEIRS AND CONVERSANT PARTIES. 

Section 2768. General Code. is to be construed to the effect that whPn real 
estate. the t·itle to which has passPd by descent. is transferred, the conveyance 
shall not be recordt:d by the reronler until there has been filed with him an at
(icladt signl'cl either by all the heirs who take part in the conveyanr:e or Plse by 

affidavits of tu:o persons 1clw have knowledge of the facts and 1cho are not them
sdves heirs at lwc. 

CoLr:unes, Orno, November 19, 1911. 

Hox. LEWTH E. l\L\LLO\\'. As,;istant P; oserutino Attorney, Toiedo, Ohio. 
DE.\H Sue-r beg to acknowledge receipt of your letter of September 26th, 

requesting my opinion on the following questions: 

"If the affidavit of one or more heirs at law fewer in number than 
the whole number of heirs at law, be presented to the auditor in case 
of a conveyance made by any heir at law of property standing in the 
name of the ancestor on the duplicate and on the records, should it be 
accepted by him under section 2768, General Code, as amended 102 0. 
L., 99?" 

Said section 2768 as amended provides in part as follows: 

" "' before any real estate, the title to which shall have passed 
under the laws of descent shall be transferred "' '-' * from the 
name of the ancestor to the heir at law " * * or to any grantee of 
such he!r at law " * (•; and before any deed or conveyance of real 
estate made by such heir at law or next of kin shall be presented or 
filed for record by the recorder 0 * "' such heir at law shall pre
sent to such auditor tbe affidavit of such heir or heirs at la1c or ne:rt of 
kin. or ·of t1co persons resident of the state of Ohio, each of whom has 
pl'rsonal knou:lPI/ge of tltP facts. which affidavit shall set forth the 
date of such ancestor's death 0 " * the fact that he or she died 
intestate. the nam~s. ages and addresses 0 o ¢ of each such ances
tor's heirs at law or next of kin who by his death inherited such real 
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estate, and the relationship of each to such ancestor and the part or 
portion of such real estate inherited by each * * *. Such affidavit 
shall be filed with the recorder and shaH be by him recorded and in
dexed * * * in his office. * * *" 

It is apparent, I think, that from the expression "such heir or heirs" refers 
to a grantor or maker, because the statute provides: 

" * * "' before any real estate, the title to which shall have 
passed under the laws of descent shall be transferred " * "' from 
the name of the ancestor to the heir at law * * "' or to any grantee 
of such heir at law * * * and before any deed or conveyance of 
real estate made by such heir at law or next of kin shall be presented 
to or filed for record by the recorder, * " * such heir <J.t law 
* * * shall present to such auditor the affidavit of such heir or heirs 
at law, or next of kin, etc." 

The word "such" in this case does not seem to me to have any relation or 
connection with :;tn heir that is not connected with the transaction. 

Quoting more of the statute we find the following: 

"Tbe names, ages and addresses so far as the ages and addresses 
are known and can be ascertained of each of such ancestor··s heirs at 
law and next of kin, who by his death inherited such real-estate and 
the relationship of eac!J.' to such ancestor, etc." 

If it was intended that all of the heirs should sign the affidavit, whether 
they be makers or not, no meaning could be given to the expression "so far as 
the ages and addresses are_ known and can be ascertained of each of such an
cestor's heirs at law and next of kin, etc." 

This very language presupposes that there may be heirs whose addresses 
are unknown. It follows, therefore, that such heirs are not makers- of the in
strument. 

My holding, therefore, is that if it be one heir the affidavit of that one is 
sufficient. If there be more than one heir it is only necessary for the heirs who 
are makers of the instrument to make the affidavit. If, for instance, there are 
four heirs making the instrument all four should make the affidavit. All of the 
heirs that are joined in the conveyance as grantors and having an interest 
should join in the affidavit regardless of the number of heirs, but as to heirs 
or next of kin that are not grantors in the instrument there is no necessity for 
their executing an affidavit. 

Further, I am of the opinion that such conveying heirs who make affidavits 
are not to be considered as "persons resident of the state of Ohio having per
sonal knowledge of the facts" for the reason that it is the intention of the gen
eral assembly that all conveying heirs at law shall make affidavit and that if 
affidavits are presented other than the affidavit of all the conveying heirs at law 
they should be those of persons not themselves heirs at law. 

It is, therefore, my opinion that the affidavit required under section 2768 
must be either those of all of the conveying heirs at Jaw, or else those of two 
persons not themselves heirs at law having knowledge of the facts. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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471. 

COC~TY :\IE:\IORIAL AN'D :\IO~U~IENTAL BUILDING-FAYETTE COL'~TY 
-DUTIES OF TRCSTEES A."D COUNTY CO~DUSSIO~'ER8-ACCOU~T
ING OF TRUSTEES TO COURT. 

The law under tchick was raised a fund for the purpose of constructing a 
memorial building in Fayette county was repealed. Under a subsequent law, 
hotcever, the funds remaining in trust were devoted to the purpose after ap
pointment of new trustees, ana under procedure ot the act of 1871. 

Under section 10 of the act of 1902, as amendea March 9, 1909, it teas pro
vided that upon the completion of the building, it was to be turnea over to the 
county commissioners, tcho were to equip, deqoratc and furnish the same. 

Hela: That as it was prescribed by the act of 1871 that the trustees shoulcl 
install certain memorial tablet-s whereon were inscribed the names ot soldiers, 
fro?n the county, who had been killed during the war of the rebelli.Qn, 'sa·ict· 
building coula not be turned over to the commissioner under the act of 1909 
atoresaia, until such tablets had been installea . 

. The trustees ot the memorial building are officers of the court who may be 
compelled by the county commissioners at any time, to account for funds in 
their possession. 

The trustees have no atLthority to collect rents for said building, though the 
county commissioners have such power even though the building has not yet 
been turned over to them, and when the trustees have collectea such rents, they 
shouUl account tor the same to the cnmm.issinners in addition to their auty to. 
account to the court. 

The trustees may inscribe on the tablets installed by t·hem, only the names 
of all "persons who entered the Union army from the county, during the re
bellion and lost their ·lives therein." 

The inscription of any fttrther names must be left· to the commissioners in. 
their toork of decorating the bttilding. 

CoLU:Mnes, OHIO, November 21, 1911. 

Hox. PorE GnEGG, Prosecuting Attorney, Washington 0. H., Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of November 14th,. 

requesting my opinion upon the following question: 

"The board having in charge the construction of the memorial 
building of this county, located in this city, bas long since completed 
the construction of the building itself, but bas failed to offer the 
structure as a complete structure to the county commissioners or to 
any other authority. The board claims the right to continue to act be
cause certain marble tablets have not yet been placed in the building, 
for which a contract bas been let. 

"The county commissioners wish to be advised as to their powers 
and duties in 'the premises." 

When I undertook the examination of the question of law presented by 
your inquiry I encountered some difficulty, growing out of the fact that what 
is familiarly called a "memorial building" might have been constructed in Fay
ette county under any one of three separate and distinct laws, namely: 

1. Sections 3059 to 3069, inclusive, General Code, most of which consti
tute the act found in 95 0. L., 42, as codified. 

2. The act of May 2, 1871, 68 0. L., 122, with its various amendments be-
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coming sections 3107-12 to 3107-18, Bates' Revised Statutes, and not i>eing in
cluded in the General Code. 

3. The act of April 27, 1896, 92 0. L .. 700, which is a special act, applicable 
to Fayette county. 

The last act above referred to provides in ~eneral that the commissioners of 
Fayette county are required to issue bonds of the county for the purpose of 
constructing what is therein termed as a "Soldiers' Memorial Library and 
Armory Building,'" and to transfer to the fund for the construction of said 
building a fund collected under authority of an act of February 12, 1892, evi
i\ently another special act applicable to Fayette county; both upon condition 
that the electors vote favorably upon the proposition to issue the bonds in 
question. 

Obviously, if proceedings were had under this act, and the decision of the 
electors was favorable to the project, the powers of the board having in charge 
ttie ·construction of a memorial building in Fayette county would have to be 
determined by the provisions of that act. I felt called upon, under_ the circum
stances, to investigate the facts and find, upon such investigation, that this 
proposition, required by the act of 1S96 to be submitted to the electors, was duly 
submitted and failed to carry. It is ()uite apparent, therefore, that nothing in 
the special act is applicable to the subject under consideration. 

The special act applicable to Fayette county being thus eliminated, I was 
still at a loss to determine in my mind uni\er which of the two general acts 
the proceedings in question were had. I inquired, first, as to the date when 
the building at ·washington C. H. was constructed, and found that this was in 
the year 1906; it was, therefore, apparent that such construction might have 
been under the act of 1902, or that of 1871. I am informed, however, by your 
subsequent letter of November 20th, that the board in question was originally 
a board of seven trustees, appointed by the court of common pleas, and that 
no other election was ever held than the one which I have already referred 
to. These facts seem to indicate that the act. of 1902 was not the controlling 
law, for that ad provides for a board of five trustees, to be appointed by the 
governor (section 3059, G. C.). who shall submit the question of the issue of 
bonds for a memorial building to the electors of the county (section 3061, G. C.). 

Upon careful investigation, entailing some expenditure of time op. the part 
of members of this department-which, I may add, would have been unnecessary 
had you submitted a complete statement of facts with your letter-I find that 
the building to which you refer was undoubtedly constructed under the act of 
J 871. I find that under the act of February 12, 1892, which was repealed by 
section 7 of the Rpecial act of 1896, above mentioned, a considerable sum of 
money was raised for the purpose of constructing a soldiers' monument, and 
held hy the county commissioners of Fayette county, without any authority 
to expend the same !Jy reason of such repeal; that subsequently, in the year 
1905, proceedings were had under section 1 of the act of 1876 (section 3107-12, 
Bates' Revised Statutes) whereby saii! court appointed seven trustees to take 
cliarge of the fund so accumulated; that the saii! trustees elected, in the exercise 
of the discretion in them vested, by sction 4 of said act, to erect a monumental 
building instead of a soldiers' monument; and that all the proceedings of said 
trustees have been referable to said act of 1871. 

The following are the essential provisions of said act of 1871: 

(Bates' Revised Statutes.) 

"Section 3107-12. 'Vhen any moneys, property, or assets of any kind, 
are held in trust, by any person or persons for the purpose of building 
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soldiE>rs' monuments, it shall be the dnty of the court of common pleas 
of the county in which said trustee or trustees, or a majority thereof, 
shall at the time reside, upon the application 'of said trustee or trustees, 
or a majority thereof, or of any citizen of such county, after ten days' 
prior notice to such trustee or trustees, or a majority of them, to order 
all of such moneys, property or assPts so hE>Id in trust, as aforesaid, 
to be brought into court and placed in charge of such persons and in
vested in such manner, as shall, in the opinion of the court, be most 
judicious and prudent for the preservation and increage thereof; * * "' 

"Section ~107-13. The number of trustees appointed by the court of 
common pleas, under the provisions of the foregoing section, shall be 
seven (7), all of whom shall be resident free-holders of the county 
in which such soldiers' mom!ment is to be built. 

"Section 3107-14. The court of common pleas may enforce a full 
and complete settlement and delivery over by the original trustees to 
those appointed by the conrt and qualified as herein provided, by at
tachment a~ for contempt of court, resen ing to said original trustee 
or trustees the same right of exception and review, on error, as in 
other similar cases. 

"Section 3107-15. That whenever the original trust provides for 
building a soldiers' monument, it shall be within exclusive discretion 
of the trustees so avpointed by the c·ourt of common pleas, as heretofore 
pr.ovided. or a majority thereof, to determine whether to use said trust 
moneys, property and assets, in the erection of a soldiers' monument, 
or of a monumental building, and in either case to determine exclu
sively the cost, mode, style, place, and manner of its erection, and in 
case of a monumental building, the uses and purposes to which the 
same shall be put in the future, except as provided in the next sec
tion of this a.ct, and having arrived at such determination, they shall 
be, and are hereby authori7.ed and required to proceerl at once to erect 
such monument or monumental building, and to expend the trust funds 
au(l its increase for that purpose, with any other moneys or property 
that may be donated to them for that purpose, or received by them 
ft·oru any other party or parties, by virtue of any arrangements to build 
conjointly or otherwise, which they, in their judgment, may think best 
to make, and to select the site or location therefor, and to purchase 
from the said funds, if neressary_ the requisite grounds, and take title 
thereto, in the name of sai rl trustees and their successors, forever. (As 
amended in 1901, 94 0. L., 339.) 

"Section 3107-16. In case of the erection of a monumental build
ing, as heretofore provided, there shall l-Je therein placed a permanent 
tablet, or tablets, on which shall be inscribed the names of all persons 
who entered the union army from such county, during the war of the 
late rebellion, and lost their live>:; thP.rein, and tht>ir services may 
be perpetuated in any other manner which the said trustees, or the 
majority thereof, may, in the>ir discretion, deem expec:lient; 

"and there shall be a suitable hall provided in said building by 
s.airl trustees in which the said tablet or tablets shall be placed, and 
which shall be used as a place for holding meetings by posts of the 
grand army of the republic, and their auxiliary relief corps or organ
izations, lo<:ated in the same municipal corporation in which the said 
building is situated, and said posts and auxiliary (corps and) organ
zations shall have the right to use the same as long as they maintain 
themselves as organized bodies, pursuant to the rules and regulations 

3i-Yol. II-A.. G. 
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of the associations to which they may belong; and this provision shall 
be applicable to sail! building whether it shall have been built before 
the passage of this act, or shall be built after its passage. (As amended 
in 1901.) 

"Section 3107-17. The trustees shall report to the court appoint
ing them, as often as the court may require, and all vacancies that may, 
from time to time, occur in sairl board, by removal for cause, removal 
from the comity, resignation, or death of any member or members, 
shall be filled by appointment of the court of common pleas in the 
same mannE.>r in which original appointments are made, and said court 
may, for good cause, remove any or all of said trustees, and appoint 
others in their stead. 

"Section 3107-18. All funds raised and set apart for the purpose 
of building monuments and monumental buildings, when erected, shall 
be forever exempt from taxation for any purpose whatever." 

On March 28, 1906, the general assembly passed an act, which became ef
fective on April 11th of that year, amending what was originally section 10 
of the act of 1902, so as to read as follows: 

"Upon the completion of the mem~rial building authorized, or on 
completion of any monumental building under act passed May 2, 1871, 
as amended April 16, 1900, entitled 'An act to provide for the appoint
ment of trustees and disposition of moneys, property and assets, held 
in trust for building soldiers' monuments, the board of trustees shall 
turn over the same to the county commissioners, who shall provide for 
the maintenance of said building as a memorial for the purpose afore
said in the same manner as they are authorized to maintain other 
property of the county. * * *' " 

On March !l, 1909, the general assembly passed an act to amend said sec
tion 10 of the act of 1902, so as to read as follows: 

"Upon completion of the memorial building authorized, or on com
pletion of any monumental building nnder act passed May 2nd, 1871, 
as amended April 16th, 1900, 'An act to provide for the appointment 
of trustees and disposition of moneys, and assets held in trust for 
building soldiers' monuments,' the board of trustees shall turn the 
same over to the county commissioners who shall provide for the 
equipment, decora{ion and furnishing of said building not to exceed the 
sum of fifteen thousand dollars ( $15,000), as a· memorial for the pur-. 
poses aforesaid, in the same manner as they are authorized to care 
for and maintain other property of the county, * * *·" 

The effect of this amendment was to vest in the county commissioners 
the power and duty of providing for the equipment, decoration and furnishing 
of a building not previously equipped, decorated or furnished, which power 
and duty had formerly, in all probability, been vested in the trustees. 

This section is codified as section 3068, General Code, having been amended, 
in the meantime, in immaterial particulars. But, as is apparent from the form 
in which it was originally enacted, it is intended to be applicable both to 
buildings constructed under the act of 1871, and to those constructed under 
the act of 1902. 

Now, by section 5 of the act of 1871, section 3107-16, Revised Statutes, 
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above quoted, it is made the mandatory duty of the board of trustees to install 
the memorial tablets therein provided for. Such tablets are, therefore, in my 
opinion, a part of the original construction of the building, and are not mere 
articles of decoration or equipment, as might otherwise be the case. Despite 
the act of 1906, above quoted, therefore, it is my opinion that it is not the duty 
of the board of trustees of a monumental building, acting under the act of 
1871, to turn over the buildjng to the connty commissioners until such tablets 
have been installed. 

This conclusion fully answers your question, but I may add for the sake 
of completeness that the trustees, under the act of 1871, are officers of the 
court and not of the county; that their duty is to account from time to time 
to the court; and upon the final completion of their trust, their final account 
should be filed with the court and they should be discharged by order of the 
court. Only in this way can the trustees release the bond which they have 
given under the first section of the act of 1871. 

The effect of the act of 1906, is, in my opinion, to give to the county a clear 
right-which in this case it probably had, at all events, by virtue of the fact 
that the moneys which formed the nucleus of the fund expended by the trus
tees were county moneys-to compel an accounting by appropriate proceedings 
in the common pleas court. This right may. be exercised by the county com
missioners, representing the county. That is to say, if at any time the county 
commissioners desire to question the proceedings of the trustees, the proper 
way in which to do this would be for the commissioners to file a motion for an 
order requiring the trustees to mal\e a report to the common pleas court. 

Since writing the above opinion, upon the question originally submitted 
by you, I have received your letter of November 20th, which, in part, is as fol
lows: 

"In addition to the inquiries made in the original letter I would 
like to ask your opinion whether or not !:'aid trustees, so appointed as 
aforPsaid, would haYe the right to continiw in charge of said building 
and assume the management and control of same after the completion 
of the building except the placing of the tablets, collect the rents, and 
pay all the bills, or whether under the statutes that duty devolves upon 
the county commissioners, to tal\e charge of said building, manage and 
control the same anrl collect the rents. 

"Also, what names can,. under the law, be legally engraved on the 
tablets that the trustees propose to place in said building? 

":\Iy opinion as to the above inquiries is: First, that under the cir
cumstances above statetl the duty to manage the building and collect the 
rents would devolve upon th~ county commissioners, and that only the 
names of soldiers t.hat were killed in the civil war, or war of the re
bellion, could be legally engraved upon said tablets." 

I am at a loss to understand under what authority the trustees of the 
building have been collecting any rents. The building is to be a "monumental 
building;" that is, a building which is in itself, primarily, a monument; in 
the building, certain rooms are to be provided for the use of patriotic organiza
tions (see section 5 above quoted); but, clearly, the use of such rooms by such 
organizations is to be rent freE'. On the other hand, however, there is no direct 
prohibition against the construction of a building containing rooms to be rented 
for other purposes; and there is direct authority in the county commissioners, 
under the last sentence of amended section 10 of the act of 1906, above quoted, 
to "permit the occupancy and use of the memorial building or any part thereof 
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upon such terms and conditions as they may deem proper." Strictly speaking, 
then, the trustees of a monumental building, construc;ted under the act of 1871, 
have no authority to rent any portion of such building, or to collect moneys 
thus derived; but since 1906 the county commissioners have had the right to 
rent portions of such buildings when turned over to them. 

It seems, from your question, that in the case in which you are interested, 
the trustees have exceeded their powers by permitting the use and occupancy 
of portions of the building by persons and organizations other than those men
tioned in section 5 of the act of 1871. I assume, also, that in this matter they 
have received moneys, and perhaps have expended them. Being trustees, they 
must account for the profits accruing to the tnist fund, from any source, 
whether in the performance of the express trust or not. This is upon the 
familiar principles of equity jurisprudence. Therefore, in my opinion, the 
trustees, though they have violated the letter of the law, and have acted in 
excess of their authority in permitting the use and occupancy of rooms in the 
building by private individuals and associations, for gain, must nevertheless 
render to the court an accounting of their transactions of this n::t.ture as well 
as of the expenditure of the original fund intrusted to them. Indeed, there is 
express language in section 4 of the act tending- to support this conclusion, in 
addition to the general principles applicable to all trust estates, above referred 
to. It is therein provided that the trustees shall "expend the trust funds and 
its increase for that purpose (the erection of a monumental building) with any 
other moneys or property that may be donated to them for that purpose, or 
received by them from any other party or parties, by virtue of any other ar
rangements to build conjointly or otherwise ''' * *" It is quite apparent, 
I think, therefore, that though the trustees had no authority to rent any por
tion of the building they must account for the rents received bY them in the 
same manner that they must account for other funds coming into their pos
session. 

I am further of the opinion that if the building is so far completed as to 
permit its use and occupancy by other parties than by the organizations men
tioned in section 5 of the act of 1871, the power to permit such use and occu
pancy resides in the county commissioners, whether the building as a whole 
has been turned over to them or not. That is to say, while the trustees may 
continue in the exercise of their trust for the purpose of installing the tablets 
mentioned in section 5, yet, if the building is fit for use, the commissioners 
are and have been, since 1906. the only duly constituted authority to permit 
such use, and to arrange the terms upon which it shall be permitted. In the 
future, therefore, I would advise that the commissioners take over the manage
ment and control of such portions of ·the building as are ready for occupancy 
and are not needed for the purposes of the Grand Army of the Republic and 
the Women's Relief Corps, irrespective of the termination of the trust imposed 
in the trustees under the act of 1871. 

I am further of the opinion that inasmuch as the trustees have exercised 
a power which rightfully belonged to the commissioners they should account to 
the commissioners Independent of their accounting to the court, as aforesaid, 
for all rents and profits derived by them from the use and occupancy of the 
building l>y persons and organi~ations other than those mentioned in section 5. 
ln so permitting the use and occupancy of the building, as aforesaid, the 
trustees have charged themselves, in my opinion, with an implied or construc
tive trust, the beneficiaries of which are the county commissioners; and their 
duty to account to the commissioners is not inconsistent with their duty to ac
count to the court. This follows from the fact that when the trustees have 
accounted to. the ·court and have paid in any balance or balances in their pos-
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session, arising out of the rents aforesaid, the court would be obliged to turn 
c\·er suC'h funds to the commission::rg. 

In reality it would seem that a report made in duplicate, as to the rents, 
one copy of which might l1e filed with the court, and the other with the com
missioners, would be sufficient. It mnst be noted, however, that the trustees 
are not accountable to the commissioners for the expenditure of the money 
nsed. by them in the actual construr.tion of the building, or the installation of 
the tablets. 

The second question suggested in your letter of the 20th finds a clear 
answer in section ;:; of the act of 1R71. It is only the names of "all persons 
who entered the union army from the county, during the "' " "' rebellion, 
and lost their lives therein" which must be inscribed upon the memorial tab· 
lets. T<tblets conlainin~ the namE;s of any other persons, such as soldiers who 
left the county during the war of the rebellion but did not lose their lives 
therein, would not be memorial tablets within the meaning of the section; it 
would be beyond the scope of the power of the trustees for them to install such 
tablets. If such tablets are to he installed at all it must be by the commis
sioners, who have the power under the act of 1906, above quoted, to provide 
for the decoration of the building. 

472. 

Very truly yours, 
TDlOTHY s. HOG,\X, 

Attorney General. 

OFFICES INCQ:\IPATlBLE-TO\VNSHIP TREASURER AND :\IU~ICIPAL 
TREASURER. 

There is no statutory inhi11ition against an indiviclual lwlcling both the of
fices of township treasurer anrl municizml treas!lrr.r, ancl as the offices are not 
incompatible in their nature, there are no legai objections thereto. 

Corx3mrs, Onw, November 21, 1911. 

Hox. C. ·w. PETTAY, Prosecuting Attomey. Cadiz, Ohio. 
DEAR Sm:-1 am in receipt of your communication of November 15th, in 

which you state that in your county you have a case wherein an elector of a 
township, who is also an elector of a municipal corporation located in said 
township, was elected to the oftce of ·municipal treasurer, also, to the office 
of township treasurer, at the recent November election; and request my opinion 
as to whether or not the same party can qualify as treasurer for the munici
pality and as treasurer for the township in which the said municipal corpora
tion is located, and hold said respPctive offices at the same time. 

I have carefully looked into the constitutional and statutory provisions of 
our state, and do not find any against one and the same person holding, at 
the same time, the offices of township and municipal treasurer. "Under the ruling 
heretofore made by this department, in the absence of such a prohibition, the 
!'arne person may hold the two offices at the same time, provided they are not 
incompatible. 

The rule of incompatibility is laid down in the case of State, ex rei., v. 
Gebert, 12 C. C. R., N. S. 274, by .Judge Dustin, at page 275, of the opinion, as 
follows: 
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"Offices are considered incompatible when one is subordinate to, or 
in any way a check upon, the other; or when it is physically impossible 
for one person to discharge the duties of both." 

In order to determine whether or not the offices of municipal and town
ship treasurer are incompatible it is neceo;sary to look to the statutory duties of 
each. 

Section 4297, General Code, et seq, provide what the duties of the treas
urer of a municipality shall be, which, in substance, are: To keep an accurate 
account of all moneys by him received, showing the amount thereof, the time 
when, from whom, and on what account receh·ed, and of all disbursements 
made by him, showing the amount thereof, the time when, to whom, and on 
what account paid, etc.; and that he shall receive and disburse all funds of the 
corporation, including the school funds and such other funds as arise in or be
long to any department or part of tlte cor1)()ration government. 

Section 3316, General Code, et seq., define the duties of the township treas
urer. 

Section 2602, General Code, provid€s that.: 

"The auditor shall open an account with each township, city, village, 
and speciai school district in the county, in which immediately after 
his semi-annual settlemen~ with the treasurer in February and August 
of each year, he shall credit. each with the net amount so collected 
for its use. 

"On appiication of the township, city, village, or school treasurer, 
the auditor shall give him a warrant on the county treasurer, for the 
amount then due to such treasurer, and charge him with the amount 
of the warrant, but the person so applying for such warrant shall de
llOSit with the auditor a <:ertificate from the clerk of the township, city, 
village, or district, stating that he is treasurer thereof, was duly elected 
or appointed, and that he has given bond according to law." 

This last above quoted section provides for the manner in which both a 
township and a city or village treasurer may obtain the funds due· to the 
township, city or village, from the connt~· treasnrer. , 

There is nothing in the statutes which provides that either the township 
or the city treasurer shall maintain an office at any place within the respective 
territories, and which would thereby make the holfling of both of said offices, 
at the same time, by the same person, incompatible. 

In view of the further fact that the duties incumbent upon the city treas
urer and the duties incumbent upon the township treasurer have nothing to do 
with each other, and are not in any way a check upon each other, being sepa
rate and distinet, and neither office being subordinate to the other, under the 
rule laid down in the above cited case, I (·annot see wherein the duties imposed 
upon the respectiye treasurers, above referred to, could be incompatible. 

Therefore, there being no statutory prohibition, and the said offices not being 
incompatible, under the rule above referred to, I am of the opinion that the 
same person, elected to the two respective offices, namely: treasurer of the mu
nicipality, and treasurer of the township wherein said municipality is located, 
may legally hold both at the same time. 

Very truly yours, 
TDIOTHY S. HOGAX, 

Attorney General. 
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474. 

COL"XTY AL"DITOR-POWER TO INCUR EXPENSE OF E:.\IPLOYING LEGAL 
COUNSEL FOR DEFENSE AGAINST ACTIONS BROUGHT FOR "PER
FOR:.\IANCE OF LEGAL DUTY" AND ··FOR REFRAINING FRO:.\I IL
LEGAL ACT." 

A county auditor is aut1>orize!1. by section 4700, General Code, to employ 
legal counsel to defend him when an action is brought against him tor "perform
ing or attempting to perfoi'Tn a duty authorized or directed. by statute for tlte 
collectton of rerenue" and. have snch legal counsel reimbursed from the county 
t1·easury. 

1Vhen, hO!cever, an action is brought agrlinst an auditor by the prosecuting 
attorney ancl the attorney general for not placing certain property on the dupli
cate, and the action terminates in tavo1· of tile auditor, such action can only be 
deemed one against that official tor "refraining from doing an illegal act." Un
fortunately, no statute authorizes employmeat of counsel in such a situation, 
ancl such expense cannot be allowed. 

CoLe~mn;, Onw, November 22, 1911. 

Hox. 'WALTER \V. Bor:v:mn, Prosecuting Attorney, Chillicothe, Ohio. 
:.\IY DEAR Sm:-I desire to acknowledge receipt of your communication of 

the 14th inst., wherein you inquire as follows: 

"Some time ago (in the year 1910) actions were brought by the 
])rosecuting attorney and the attornPy general a~ainst :.\Tr. Robert D. 
Alexander, county auditor of this county, to compd him to place upon the 
duplicate certain taxes which the taxpayers claim they had paid. All 
of these actions in which the court arrived at a conclusion were decided 
against the prosecuting attorney and one is still pending-a demurrer 
havin~ been filed thereto. 

"Mr . .Tam~:>s I. Boulger was ~:>mployed by the county auditor to rep
resent him in this litigation, and the question now arises whether or 
not under section 5'700 of the General Code, the money may be paid out 
of the county treasury by :.\Ir. Alexander to his attorney as compensa
tion for his services. ~\Ir. Alexander submitted the question to the audi
tor of state, who, in turn, wrote hiru to tal'e the mattf~r up with the 
prosecuting attorney, and have the latter write you as to your view re
garding this. 

"Neither :vrr. Boulger nor Mr. Alexander have any desire to have 
the money paid out of the county tr~:>asury i4' there is any question in 
your mind about it. You will observe that it was necessary that the 
county auditor have some one to represent him, as the interest of the 
prosecuting attorney was adverse.'' 

In r~:>ply thereto, section 5700 of the General Code, and to which you refer 
in your letter, provides as follows: 

""'hen an action has been commenced against the county treasurer, 
county auditor, or other county officer, for performing or attempting to 
perform, a duty authorized or directed by statute for the collection of 
the public revenue, such treasurer, auditor, or other officer, shall be al
lowed and paid out of the county treasurer reasonable fees of counsel 
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and other expenses for defending the action. The amount of damages 
and costs adjudged againdt him, with fees, expenses, damages and costs 
shall be apportioned ratably by the county auditor among all parties en
titled to share the revenue so collected, and be deducted by the auditor 
from the shares or portions of revenue at any time payable to each, in
cluding as one of the parties, the state itself, as well as the counties, 
townships, cities, villages, school districts, and organizations entitled 
thereto." 

One's first impression might be that said section 5700 would warrant allow
ing counsel fees. However, upon close inspection of a statute you will observe 
that the allowance is for "performing or attempting to perform a duty author
ized or directed by statute tor the collection of the public revenues.'' 

I am unable ta find any statute authorizing the refraining from an illegal 
act. The thing the auditor did in your county was to refrain from placing 
certain property upon the tax duplicate that, under the holding of the court, 
would not have gone on, so that Mr. Alexander was doing his duty in refusing 
to do an ;:tct and not in "performing or attempting to perform" something spe
cifically authorized or directed by statute. And in addition to that the author
ization and direction by statute must be "for the collection of a public rev
enue." · This latter consideration is important when you study the following: 

"* * * The amount of damages and costs adjudged against him, 
with the fees, expenses, damages and costs shall be ratably apportioned 
by the county auditor among all the parties entitled to share the rev- . 
enue so collected and be deducted by the auditor from the shares or 
portions of revenue at any time payable to each, including as one of the 
parties the state itself, as well as the counties, townships, cities, vil
lages, school districts, and organizations entitled thereto." 

It appears manifestly from the foregoing that the distribution of these 
items is made upon the basis of an amount which the auditor is to put on the 
tax duplicate, and not upon his refusal to put on the duplicate undetermined 
amounts. 

I appreciate that it is hard upon an auditor to have to expend his own 
money in resisting a suit of this kind, because it is in the performance of his 
duties. In fact, an auditor who declines to place· property upon the1 tax dupli
cate when the law sustains him is to be commended for his courage. His act 
is one just as deserving as is the act of another who places property upon the 
duplicate against the will of the owner who has left it off. 

I regret exceedingly to have to hold that under the law the commissioners 
are without authority to make any allowance to :\Ir. Alexander. If there is any 
statute upon the question which I have overlooked, be free to call my attention 
to it. I will withhold this opinion from the files until after I hear from you. 

Very truly yours, 
TIMOTHY S. HOGAX, 

Attorney General. 
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482. 

CORRUPT PRACTICES ACT-BGARD OF ELECTIONS-CANDIDATES. 

Candidate for justzce of peace lCho distributes eighty·{iLe cents' zcorth of 
cigars in his campaiu;z, is not guilty of Sttch a riolation of the corrupt practices 
act as to JUStify the li<i,zgi;tg of char.IJeS under section 1fi of the act. 

It is not u;ithi,z the potcer of tl>e boa~d of elections tu determine _iurlicially 
1chether or not the procisions of the corrupt practices act have been ·l'iolatec£ 
by a candiclate. 

The,r:orrupt practice• act sl!ollld be construed u;ith a riezc to its aims. but in 
the light of the maximum, "De mini;nus non curat lex.'' 

Corx~rm:s, OHio. December 5, 1911. 

Hox. GEORGE D. KLEIX. Pro.secttlitzg Attorney. Coshorton. Ohio. 
DEAR Sm :--I beg to acknowledge receipt of your letter of November 25th, 

in which you state: 

"A candidate, elected to the office of justice of the peace, files his 
statement of expenses, and in it makes a sworn statement that he con· 
tributed 85 cents worth of cigars. Is he entitled to the certificate of 
election and his commission, or is he guilty of corrupt practice? 

"It is my opinion that he is guilty of corrupt practice and that no 
candidate has a right to give away cigars. I do not think that it is my 
duty to decide this matter, for I think the law plainly states that the 
prosecuting attorney, attorney general or any five citizens may prefer 
charges. However, the question has been put up to me, and they are 
pressing me for an answer. Will you give me your opinion promptly 
if that is possible?'' 

Such canuiuale is P.ntitled to a C<:lrtificate of election. Section 8 of the 
cor.rupt practices act only provides that the certificate of election shall not issue 
until the statement is filed. As I understand you the candidate did file his 
statement; and it is not for the board of deputy state supervisors of elections, 
with whom the certificate is filed, to determine judicially whether the state
ment discloses eilher that the candidate did or did not violate the corrupt 
practices act, in the character or amount of his expenses. Upon the filing of a 
statement in apparent compliance with the statute it is incumbent upon the 
board to issue the certificate, if the issuance thereof is authorized by law. 

You further ask, is he guilty of corrupt practice? Inasmuch as in the 
itemization of section 6 of the corrupt practices act. there is no provision for 
the expenditure of money for cigars, to be given to voters, and if, as a matter 
of fact, tho candidate contributed eighty.five cents worth of cigars to influence 
voters for himself for the office for which he was running at the election, he 
probably would be technically guilty of a violation of the corrupt practices act. 

But this is a new law. While it should receive proper construction, aimed 
to cure the prevalent abuses that seem to have crept into our system of elec
tions, yet, in giving it its first trial there should be some liberality, and trivial 
matters should not be given too much importance. De minimis non curat lex, 
while not a maxim of the criminal law, in trivial matters, like the one suggested, 
in my view, should receive some application. 

Again, if the contribution of eighty·live cents worth of cigars was without 
improper motives; that is, if the candidate as a matter of good fellowship and 



1466 PRORECGTIXG ATTORXEYS 

hospitality gave away the cigars; or if it had been his former practice: to dis
tribute to his friends an occasional cigar, and there was no intention of seeking 
to influence the voter in the exercise of his franchise, it might be that the item 
should have properly be('n under the head of "personal expense;" and in that 
event, of course, it would not be a violation of the act. 

In any event, if the only charge that could be brought against a candidate 
was the contribution of eighty-five cents worth of cigars, and nothing further, 
if I were prosecutor I would not give it the slightest attention. 

Section 15 of the act provides: 

"The petition provided for in the foregoing section may be filed by 
the attorney general of the state, the prosecuting attorney of the county, 
a candidate voted for at the election, in respect to which the allega
tions in such petition may relate, or by any five resident and qualified 
voters, who voted at such election." 

This does not refer to the matter of preferring charges for violations of the 
-act. The petition referred to in section 14 is one alleging that some person 
or persons, within the county, have become subject to the requirements of the 
act in regard to the filing of statements or accounts of election expenses, and 
have failed to do so, or have filed false or incomplete statements or accounts. 
The order which the court would issue, under section 17, would be a direction to 
show cause why such person or persons did not file a statement of election ex
penses, or amend the statement already filed, etc. 

If a person were guilty of a corrupt practice act he would be in the same 
position as if he were guilty of any other crime, and it would be the duty of 
the proper authorities to file a proper affidavit against him. 

In conclusion I would say that I would not advise that the violation of any 
law be disregarded; yet, owing to the character of the corrupt practices act, the 
uncertainty of some of its provisions, and the newness of the law, slight and 
technical violations thereof should not receive too much attention. 

484-2. 

Very truly yours, 
TIMOTHY S. HOGAN, 

.Attorney General. 

TAXES AND TAXATION--Sl\IITH ONE PER CENT TAX LAW-ELECTIONS 
-ADDITIO:-JAL LEVIES AFTER DUPLICATE HAS BEEN MADE UP
DUTIES OF BUDGET COMMISSION, COUNTY AUDITOR AND TREAS
URER. 

Where, under sections 5649-5 and 5649-5a of the Smith one per cent. taiC 
law, the electo1·s of several respective taxing districts in Xovember vote in favor 
of a speci(iecl adclitional levy after the tax list and duplicate have been made up 
in October by the county auditor in accordance with the allowance of the budget 
commission and CZelivered to the treasurer, by the auditor, ana any taxpayers 
have al1·ea£ly paid up in acorrlance with thr. duplicate; Held, "That the additional 
levies cannot be placed upon the 1911 duplicate but may be placed upon that of 
the year 1912 if the taxing authorities of snch districts wish, at the time of mak
ing up the bttflgets for 1912, to avail themselves of the authority thus acquired 
1Jy them." 
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Cor.c~m,·s, Onw, December 5, 1911. 

Hox. LEWIS P. :\IETZGER, Prosecuting A.ttomey, Balem, Ol!io. 
DEAR Sm:-1 beg to acknowledge receipt of your letter of November 27th, en

closing correspondence which has passed between thE> tax commission of Ohio 
and the commissioner of common schools, anll between the auditor of your county 
and yourself. The correspondence and your letter, together, present the follow
ing question: 

"At the recent November election the authorities of two or three 
taxing districts in Columbiana county submitted to the electors of their 
respective districts the proposition of additional taxes, as provided in 
sections fiG4!l-5 and ::>G49·5a of the so-ealled Smith one per cent. tax law. 
In each instance the electors vot,,,J in favor of levying a certain specified 
amount or rate above the maximum rate fixed by law. 

"Several days prior to the holding of this election the county auditor 
computed the rates of taxation so as to produce the amounts allowed 
for the year 1911, by the budget commission, to the sevE>ral taxing dis
tricts and made up the tax list and duplicate, and had delivered the 
latter to the treasurer. The co;_mty treasurer had written his receipts 
and footed each indivirlual receipt; the tax rates have long been made 
up and posted in the various election precincts and many individuals 
have actually paid taxes, among them persons owning property in the 
taxing districts affected by the votes taken. Of course, in order that 
~hese steps should have been takGn the budget commission has completed 
its work and cerLified the result of its l~bors to the county auditor. 

"The proposition submitted in each of the taxing districts involved 
did not designate the year or years for which the additionf!.l levy should 
be matle. 

"What are the respective duties of the county auditor and the 
county treasurer in the premises?" 

The Smith tax act of 1911 provides in part as follows: 

"Sedion :5G49-5. The county commissioners of any county, the coun
cil of any municipal corporation, i.he trustPcs of any township, or any 
board of education may, at any time, by a majority vote of all the mem
bers elected or appointed thereto, declare by resolution that the amount 
of taxes that may be raisP.d by the levy of t:txes at the maximum rate 
authorized by sections 5G4!l-2 and 5649-3 of the General Code as herein 
enacted within its taxing district, will be insufficient and' that it is ex
pedient to levy taxes at a rate, in excess of such rate and cause a copy 
of such resolution to be certified to the deputy state supervisors of the 
proper county. Such n:solntion shall specify th<? amount of such pro
posed increase of rate above the maximum rate of t:txation and the 
number of years not exceerling five durin~ which such increased rate 
may be continued to be levietl. 

"Section 5G49-5a. Such proposition Rhall be submitted to the elec
tors of such taxing district at the November election that occurs more 
than twenty days after the adopt!on of such resolution. The deputy 
state supervisors shall prepare the ballots and make the necessary ar
rangements for the submission of such question to the electors of such 
taxing district, and the election shall be conducted, canvassed and cer
tified in like manner, except as otherwise provided by law, as regular 
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elections in such tax!ng district for t!Je election of officers thereof. 
Twenty days' notice of the el<>ction shall be given in one or more news
papers printed in the taxing district once a week for four consecutive 
weeks prior thereto, stating the amount of the additional rate to be 
levied, the purpose for which it is to be levied, and the number of 
years during which such increased rate may be continued to be levied, 
and the time and ptace of holding the election. If no newspaper is 
printed therein, the notice shall be posted in a conspicuous place anj 
published once a week for four consecutive weeks in a newspaper of gen
eral circulation in such taxing district. 

"The form of the ballots cast at such election shall be: 
"For an additional levy of taxes for the purpose of 

not exceeding . . . . . . . . . . . . . . mills, for not to exceed .............. . 
years. Yes. 

'"For an additional levy of taxes for the pnrpose of ............. . 
not exceeding . . . . . . . . . . . . . . mills, for not to exceed .............. . 
years, No. 

"Section 5649-5b. If a majority of the electors voting thereon at 
such election vote in favor thereof it shall b~ lawful to levy taxes 
within such taxing district at a rate ·not to exceed such increased rate 
for and during the period provided for in such resolution, but in no 
case shall the combined maximum rate for all taxes levied in any year 
in any county, city, village, school district or other taxing district, 
under the provisions of this and the two preceding sections and sections 
5649-2 and 5649-3 of the General Code as herein enacted, exceed fifteen 
mills." 

In connection with th€se sectom;;, section 2595, General Code, must be reacl. 
Said section is ai? follows: 

"On or before the first day of Odober of ea:::h year, the county 
auditor shall deliver to the county treasurer a true copy or duplicate of 
the books containing the tax list required to be made by him for the 
year." 

Also, certain sections of the Smith law of 1~11. other than those above 
quoted, as follows: . 

"Section 5649-3a. On or before the first Monday in June, each year, 
the county commissioners of each county, the council of each municipal 
corporation, the trustees of each township, each board of educ3.tion and 
all other boards or officers authorized by law to levy t:l.xes,' within the 
county, except taxes for state purposes, shall submit or cause to be sub
mitted to the county auditor an annual budget setting forth in itemized 
form an estimate stating the amount of money needed for their wants 
for the incoming year, and for each month thereof. "' * * 

"Section' 5649-3c. The auditor shall lay before the budget commis
sioners the annual budgets submitted to him by the b:>ards and officers 
named in section ii649-3a of this act, together with an estimate to be pre· 
pared by the auditor of the amount of money to be raised for state pur
poses in each taxing district in the county, and such other information 
as the budget commissioners may request, or the tax commission of Ohio 
may prescribe. The budgH commissioners shall examine such budgets 
and estimates pn~pared by the conuty auditor, and ascertain the total 
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amount proposed to be raised in each taxing district for state, county, 
township, city, village, school district, or other taxing district pur
poses. If the budget commissioners find that the total amount of taxes 
to be raised therein does not exceed the amount authorized to be raised 
in any township, city, village. school rlistrirt, or other taxing district in 
the county, the fact shall be certiried to the county auditor. If such total 
is found to exl'eed such authorized arr.ount in any township, city, village, 
school district, or other taxing district in the county, the budget com
missioners shall aujust the various amounts to be raised so that the 
total amount thereof shall not exceed in any taxing district the sum 
authorized to be levied therein. ln making such adjustment the budget 
commissioners may revise and change the annual estimates contained in 
such budgets, and may reduce any or all the items in any such budget, 
but shall not increase the total of any such budget, or any items there
in. The budg-et commissioners shall reduce the estimates contained in 
any or all such budgets by sueh amount or amounts as will bring the 
total for each township, city, village, school district, or other taxing dis
trict, within the limits provided by Jaw." 

Upon e'l.amining all thC>sc related sertions I have reached the following con
clusion: 

1. The date fixed in section 2595, General Code, is directory, merely; the 
delivery of the duplicate after the first day of October wou'd not vitiate the 
process of taxation in any respect. 

2 .. "All ievies" made by local taxing authorities under tl:J.e Smith one per 
cent. law, so-called, are to be made snbjeei. to the action of the budget commis
sion; and that is not a "levy" (excepting only emergency levies as provided in 
section 5649-4, 101 0. L .. 431). which is not made by the county auditor upon 
certificate of the budget commission. 

This statement is true even as to levies made upon the authority of the 
electors, as provirled in section 56-!9-5 et seq., above quoted, for the obvious 
reason that even atter such additional taxes have been authorized the aggre
gate levy in a taxing district. must not exceed fifteen mills, while the enforce
ment of this limitation is made a part of the duties of the budget commission 
by section 5G49-3c. 'l'hat is t.o say, even after an additional levy has been voted 
1 he budget commission must nevertheless review such a levy for the purpose of 
ascertaining whether or not it, together with other levies applicable within the 
same taxing district, produces an ag;;regate levy therein exceeding fifteen mills, 
and if this result does follow it is then the duty of the budget commission to 
reduce some levy or levies within s11ch fifteen mill limitation. 

It follows, therefore, that the mere vote of the people is not itself authority 
for the auditor to place any levy upon the tax duplicate. 

Furthermore, this conclusion is supported by the fact that section 5649-5b 
docs not provide that "if a majority of the electors "' "' "' vote in favor 
thereof, a levy at the increased rate for ;tnd during the period provided for in 
the election shall be made;" on the contrary, it provides that if the electors vote 
in favor of the proposition "it shall be lawful to levy taxes within such taxing 
district at a rate not to exceed such increased, rate, for and during the period 
provided for in such resolution, but in no case shall the combined rate for all 
taxes levied in any year "' '' "' exceed fifteen mills." Evidently, the result 
of the vote is not to levy the aditional tax, but to authorize an additional tax. 
It confers a power which must be exercised by the levying authorities before it 
is executed. Before, t.hen, the county auctitor is bound to take any notice of the 
favorable action of the electors under section 5649-5a. the taxing authorities of 
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the district affected thereby must determine how they will use their newly ac
quired authority, and must submit their requisitions anew to the budget com
mission, as provided particularly in paragraph 8 of section 5649-3a, above cited, 
but not quoted, which proYides that the budget must contain "the amount of 
such additional taxes as may have been a'.Jthorized al:' provided in section 5649-5, 
General Code." 

- The only consideration which points to a different conclusion from that 
above expressed is the form of the ballots, as set forth in section 5649-5a, above 
quoted. Those ballots are required to specify the purpose for which the addi
tional levy is to be made, while section 5649-5, in prescribing the contents of 
the resolution to be passed by the taxing authorities does not require the pur
pose of the levy to be set forth. In order to reconcile these two sections, and 
the language of section 5649-5a, prescribing the form of the ballot to be used at 
the election, must be construed, not as relating to any specific purpose, but as 
relating to the general purpose for which levy is to be made, such as "schools," 
"support of municipal corporations," etc. 

The various provisions of the Smith law are not exactly clear with respect 
to the question submitted, but upon careful examination of them I have con
cluded that the effect which I have described must be given to the vote taken 
under section 5649-Ga. 

3. While tbe date prescribed in section 2595. General Code, is, as above sug
gested, directory, yet, I find no authority, statutory or otherwise, for the return 
by the treasurer to the auditor of the d11plicate delivered to him, for the pur
pose of adding any levy or levies thereto. If the levy is not made at the time 
the auditor delivers the duplicate to the treasurer, I know of no wa:v in which 
it can be made thereafter. 

It would seem, therefore, that the general assembly, in providing that the 
vote of the electors upon the proposition to have increased taxes, 'should be taken 
at a November election, could not have intended that the result of that vote 
should affect a duplicate made up and to be delivered in October, even though 
the date of delivery be regarded as directory_ 

For all the foregoing reasons I am 0f the opinion that the additional levies, 
authorized in the taxing districts of Columbiana county referred to, cannot be 
placed upon the 1911 duplicate, hut may be placed upon that of the year' 1912, 
if the taxing authorities of such districts wish, at the time of making up the bud
gets for the year 1912, to avuil themselves of the authority thus acquired by 
them. 

485. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

SOLDIERS' BURIAL CG:\1:\HTTEE-POWER OF COUNTY 80Ml\USSIONERS 
WITH REFERENCE THERETO. 

Ea:penses of bttrying an olcl soldier in•:'trrecZ by authorizatirm of section 2950, 
General Code, may not be lirnitecl by the county commissioners to less than 
$75.00. 

Counrnus, Onro, December 9, 1911. 

Hox. D. W. MURPHY, Prosecuting A.ttvrney, Batavia, Ohiu. 
DEAU SIR:-I beg to aclmowledge receipt of your letter of November 21st, re

questing my opinion upon the following: 
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":\lay the county commissioners limit the amount for which a town
ship or ward soldiers' burial committee may contract to a sum less than 
$75.00 in each case.•·• 

The following sections of the General Code must be c~:msidered in connection 
with your question: 

"Section 2950. The county commissioners of each county shall ap
point two suitable persons in each township and ward in the county 
"' * * who shall contract, at a cost not to exceed· seventy-five dollars 
* * * and cause to be interred * * * the body of any honorably 
discharged soldier * * * or the mother, wife or widow of any such 
soldier "' * "' or any army nurse * * * who dies, not having 
means to defray the necessary funeral expenses. * * * 

"Section 2951. Such committee shall hold their appointment so long 
as they serve to the satisfaction of the county commissioners. * * * 

"Section 2952. * '-' * The persons so appointed * * * shall 
cause to be buried such person, and make a report thereof to the county 
commissioners * * * setting forth * * * an accurate itemized 
statement of the expenses incurred by reason of such burial." 

I am clearly of the opinion that the county commissioners have no power to 
limit the amount for which the township or ward committees may contract 
under the provisions of the above sections otherwise than such amount is lim
ited by the sections themselves. 

I am further of the opinion that it was probably the legislative intent that 
the price should be seventy-five dollars except that in certain communities in the 
state and under certain conditions all partieR concerned might not care to ex
pend that much, or that there may be reasons at times and places for a less ex
penditure on account of the lack of revenues. The statute certainly is one to be 
construed liberally iii favor of the soldiers. It is the last tribute in the way of 
anything of finandal value that the people of a grateful Republic can pay to 
its heroic defenders, and, too, when the legislature fixed the maximum at seventy
five dollars prices were much lower than they are now, and this sum seems to be 
not only Within the field of economy, but pretty well toward the center of boun
dary of stinginess. 

With great esteem, believe me to remain, 
Sincerely yours. 

TDlOTHY s. HOGA~. 
Attorney General. 

487-1. 

BOARD OF REVIEW-POWERS OF ''DE FACTO BOARDS"-CHIEF CLERK 
AN El\IPLOYE-C0:\1PENSATION-DIS::\USSAL AND APPUINT:\1ENT. 

When the members of a board of ret•iew are dismissecl upon charges, ana a 
new board installecl ana the old board a_qain reinstatecl in· place of the second, 
the chief clerk hirecl by either boarcl is a mere employe ancl any of the.. boarcls 
whilst in office being at least de facto officers, may emzJloy and dismiss a chief 
clerk at will. 

The chief clerk shoald be compensated tor services actually rendered at the 
injunction of any one board, but ~cherc litigation is pencling it is recommended 
to have such employe furnish bond to release the city from all liability. 
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CoLl::'.ml:s, OHIO, December 11, 1911. 

Hox. CARL W. LExz. Prosecuting Attorney, Dayton, Ohio. 
DEAR SIR:-I am in receipt of your letter of November 17th, relative to the 

conflicting claims of John B. Tehan, former clerk of the board of review of the 
city of Dayton, and Daniel l\1. Heeter, present clerk of said board of review. You 
state: 

"You are familiar with the removal of the old boarcl. consisting of 
Lindemuth, Winch and Berst, on the 24th of :March, 1911; the appoint
ment in their places of Messrs. Gwinner, Madden and Smith, and the 
subsequent reinstatement of ~fessrs. Linrlemuth and Winch, by order of 
the supreme court. Also that upon a hearing of formal charges against 
Lindemuth and Winch they were removed about the first of this month 
by the board of assessors and appraisers, and 1\fessrs. i.VIadden and Smith 
appointed in their places. In o1·der that you may understand what has 
been done relating to the employment of clerks, I give you the following 
data taken from the records of the board of review: 

"June 6, 1910, the board composed of Lindemuth, Winch and Berst, 
organized for the session of 1910 and passed a resolution fixing the 
salaries of clerks and messengers by the month, and reserving the 
right 'to remove any clerk or messenger at any time for incompetency, 
neglect of duty, or whenever their services are deemed unnecessary.' 
June 7, 1910, John B. Tehan was employed as chief clerk of the board, 
beginning .June 6, 1910, and the salary of the chief clerk was fixed at 
the rate of $166.66 per month. 

"1\farch 27, 1911, the board composed of Gwinner, Madden and 
Smith, organized and on motion John B. Tehan, chief clerk, Clyde Eggle
son, clerk, and Daniel H. Corson, messenger, were removed from their 
respective positions and Daniel :\1. Heeter employed as chief clerk. June 

· 5, 1911, the board, composed of Gwinner, Madden and Smith, organized 
for the session of 1911, passed a resolution in the precise words of the 
resolution of June 6, 1910, fixing the salaries of clerl{s and messengers 
by the month, and reserving the right 'to remove any clerk or messenger 
at any time for incompetency, neglect of duty, or whenever their services 
are deemed unnecessary,' fixing the salary of the chief clerk at $166.66 
per month, and employed Daniel ;vr. Heeter as chief clerk. October 2, 
1911, the board, composed of Gwinner. Lindemuth and ·winch, organized 
in the absence of Gwinner. The minutes show that .John B. Tehan, 
clerk, 'appeared and reported for duty.' November 1, 1911, resolution 
passed fixing the salary of the chief clerk at $166.66 per month, and on 
motion .John B. Tehan was appointed chief clerk, 'said appointment to 
date from October 1, 1 911.' The record thereupon shows that the ap
pointment was accepted by Tehan, 'with the distinct understanding that 
I rlo not waive any legal right Which I claim has existed under the ap
pointment of June 7, 1910.' 

"Heeter performed the services as chief clerk during the month of 
September, but before the month ended, on September 28, 1911, the su
preme court handed down its decision reinstating Lindemuth and Winch. 
The auditor held up Heeter's salary for September, and before it was 
paid to him Tehan filed with the auditor a written protest against the 
payment of this September salary to Heeter. Tehan performed all the 
services of chief clerk during the month of October, 1911, and there has 
been no objection made to his receiving the salary for that month, al-
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though his appointment by the board was not made until Xovember 
1st, and making the appointment relate back to October 1st. Since the 
removal of Lindemuth and 'Vinch, November 1st, and the appointment 
of ~Iadden and Smith in their places, the board as composed of Gwin
ner, ~Iadden and Smith, passed a resolution removing Tehan and the 
other clerks upon the ground that their services were unnecessary, and 
employed Heeter as chief clerk. Since this action Tehan has filed an
other protest with the auditor against paying to Heeter any of the 
salary for sen·ices claimed to be rendered as chief clerk since Septem
ber 1, 1911, or for services that may be performed in the future either by 
Heeter or some one else." 

I did not understand that you had formally advised your auditor in this 
matter. l concur with you that the safest procedure would be to have, either 
a judgment of some court having jurisdiction, or full and proper indemnity to 
the county from the parties receiving payment. Inasmuch, however, as you 
have asked my advice in the matter, I am pleased to give you my views. If I 
correctly understand the situation, there are two questions to be answered: 

1. Should the auditor issue a warrant to Daniel :\I. Heeter for his services 
during the month of September-, 1911, notwithstanding the written protest filed 
by said J Ghn B. Tehan? 

2. Should the auditor issue a warrant to said Daniel :u. Heeter in com
pensation for his services as chief clerk of the board of rev1ew for the time 
commencing when Lindemuth and 'Vinch were removed, November 1st, and 
1\Iadden and Smith appointed in their places, at which time they dismissed 
Tehan and employed Heeter, as chief clerk? 

At the outset it must be conceded that the board composed of Gwinner, 
Madden and Smith, which employed Daniel M. Heeter as its clerk, as shown by 
the minutes of its organization at the session of 1911, under date of June 5, 
J!)l1, was at least a de facto board. 

"To constitute an officer de facto. it is enough that the office is one 
provided for by law, and that the person has the color of appointment; 
assumes to be and acts as such officer, and that he is accepted and 
acknowledged by the public as such to be, exclusive of all others." 

Smith vs. Lynch, 29 0. S., ~Gl. 
Ex parte Strong, 21 0. S., G10. 

The last named board, as I understand, were performing the duties of a 
board of review for the city of Dayton during the month of September, 1911, 
and said Daniel ~L Heeter performed the duties devolving upon the position of 
chief clerk of said board, under his ernploym('mt of the previous June. The 
public recognized the acting board as thfl acting board of review of said city, and 
no one else, at that time, bought to perform the duties of said hoard. 

The law is well settled that the acts of officers de facto are as valid and ef· 
fectual, where they concern the rights of third persons, as those of officers de 
jure. School Directors vs. Tinglen, 73 Ill. App., 471. 

"The acts of an officer de fado, performed before an ouster, are, as 
to the public, as valid as the acts of an officer de jure." 

Parker vs. State, 13 Ind., 178. 
"Nor can the official acts of a de facto officer be collaterally at

tacked." 
Cleveland vs. ~IcKenna, 41 L. R. A., 670. 

38-Yol. II-.i. G. 
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So it must be conceded that the board organized June 5, 1911, composed of 
Gwinner, ~1adden and Smith, was a de facto board, fully empowered, as far as 
the public and third persons were concerned, to do all of the things that a 
de jure board could do. 

Section 5622, General Code, provides as follows: 

"The board of review may employ a chief clerk, and appoint such 
other clerks, not exceeding six, and such messengers, not exceeding six, 
as it may deem necessary, and fix their compensation, which shall be 
paid cut of the <'Ounty treasury upon the order of said board, and the 
warrant of the county auditor. Such incidental expenses as the board 
deems necessary shall be paid out of the county treasury in like man
ner." 

It will be noted that the language of the statute is "may employ"' a chief 
clerk. 

Bouvier defines a "clerl;:" to be: 

"A person employed in an· office, public or private, for keeping rec
ords or accounts. 

"His business is to write or register, in proper form, the transac
tions of the tribunal or body to which he belongs." 

The word "chief" signifies no duties, and the very title "clerk" is properly 
that of an employe. I cannot see bow it can be contended that the position of 
chief clerk of a board of review is au office. 

"An officer is distinguished from an employe in the greater. im· 
portance, dignity and independence of hif'\ position, in the requirement 
of an official oath, and perhaps a bond in the liability for misfeasance 
or nonfeasance, and usually in the duties of the position. A mere clerk 
is not an officer, but an employe. A chief clerk in the office of the as
sessor of the city of Detroit is not an officer." 

Thorp vs. Langdon, 40 Mich., 373. 

Inasmuch as it appears from the foregoing that the chief clerk of the board 
of review is a mere employe, hired to perform certain duties under the instruc
tions and orders of the board; and since, to my mind, there is no question but 
that the board of review of the city of Dayton, composed of Gwinner, ~ladden 
and Smith, was the de facto board of review of said city at the time of their 
organization, to-wit: June 5, 1911, during the month of September, 1911, and 
up until the time of their ouster on the 28th day of that month, it' cannot but 
follow that they were authorized to make the contract of employment with Mr. 
Heeter, and that he would be entitled to receive the compensation agreed upon, 
for the services he rendered. 

There is no question, however, but that the best and safest course for your 
county to pursue would be to do as you advise-require Mr. Heeter to properly 
and satisfactorily indemnify the county for the salary for the month of Sep
tember, to guard against Mr. Tehan's involving the county in any litigation in 
the matter. 

You further ask as to the right of the auditor to issue a warrant for the 
compensation of the chief clerk of the board of review for the time since No· 
vember 1st, when, as I understand, the old board was removed for cause, and 
thereupon Messrs. Madden and Smith were appointed as members of the Dayton 
board of review, and now, with Gwinner, constitute the de jure board. Since 



A ... --.X"C"AL REPORT OF THE ATTORXEY GEXER.U.. 1475 

they are, under the law. empowered to employ a chief clerk, and since they have 
done so, I see no reason why the auditor should refuse to honor their voucher, 
in payment for the services of such an employe. 

Any contention on the part of :\lr. Tehan that he is entitled to compensa· 
tion, although the services of chief clerk were performed by :\lr. Heeter, or some 
other person, could only rest either upon the claim that the position of chief 
clerk is an office, to which he still holds some title, or that the appointment of 
::\Iessrs. Madden and Smith, after the removal for cause of ::.\iessrs. Winch and 
Lindemuth, was illegal and void. 

I am of the opinion. that the removal of ::.\lessrs. Lindemuth and Winch was 
in strict compliance with the law, and that the appointment of :!1.1essrs. Madden 
and Smith was in all respects legal; further, that since November, 1911, there 
can be no question but tbat the de _iure board of review of the city of, Dayton 
was composed of Messrs. Gwinner, Madden and Smith. 

I am further of the opinion that the position of chief clerk to said board is 
a mere employment; that the employment is only during the pleasure of the 
board making the appointment; that at any time, when the board sees fit, it may 
discharge its chief clerk, in the same manner as it could any of its other em
ployes; that in the absence of any employment of ::.\ir. Tehan, by the board, the 
duties of the employment being performed by ::.\ir. Heeter, or some other person, 
the board could not be called upon to pay or compensate Mr. Tehan, or any per
son other than the one employed to do the particular worl{. As you are aware, 
the greater weight of authority holds (Cronan vs. Eshelby, 2 C. C., 480), that 
even payment to officers de facto would relieve the county or other political divi
sion from again making payment to officers de jure. 

That payments to de facto officers relieves the people from payment to de j!lre 
officers, see: 

88 N. Y., 2i7. 
30 Pac., 265. 
20 Kansas, 298. 
50 N. J. L., 12. 
19 L. R. A., 689. 

So, while it is not necessary to pass upon the matter in this opinion, even 
if Mr. Tehan were to successfully contend that he was an officer, the county, in 
my opinion, would not be liable to him for salary, if it had. paid the de facto 
officers who had performed the duties of the office. 

In conclusion then it is my opinion that as far as the matter of the payment 
of the salary to Mr. Heeter for September, the safer course would be to require 
:\lr. Heeter, before payment to him, to satisfactorily indemnify the county against 
any loss or liability that might be incurred by such payment; that as to the 
salary or compensation of the chief clerk since the reappointment of Madden 
and Smith and the organization of said board with Mr. Gwinner, that the auditor 
upon the authority of the board's voucher, should issue his warrant to the acting 
chief clerk, Mr. Heeter. 

I might add that the chief clerk being a mere employe, subject to discharge 
at the pleasure of the board, there was no necessity for a formal resolution dis
pensing with his services; the mere hiring of another in his place, who did the 
work of the position to the exclusion of l\lr. Tehan, was ample notice of his dis
charge. 

Trusting that this will assist you to finally determine the matter, I am, 
Very truly yours, 

TI:I!OTHY S. HOGAN, 

Attorney General. 
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489. 

SALARY OF DEPUTY SEALER OF WEIGHTS AND ::\1EASURES-EXPENSES 
-POWERS OF COUNTY CQ;I.DIISSIONERS. 

The salary of deputy county sealer of 1vcights and measures as fixed by the 
county commissioners includes his expenses. A.fter fixing his salary, the com
missioners cannot allo~v a further amount for expenses. 

'l'he commissioners may in their discretion, however, rescin(l the Tesolution. 
and by another resolution increase the ,;alnry. 

CoLc;~rnus, OHIO, December 12, 1911. 

Hox. W. J. ScnwEXCK, Prosecuting A.ttorney, Bucyrns, Ohio. 
MY DEAR Sm:- Your letter of August 29th receiyed. You set forth therein 

a copy of the resolutions of your county commissioners fixing the salary of the 
deputy county sealer of weights and measures, which resolution is as follows: 

"WHEREAS, The general assembly of the state of Ohio, on the 17th 
day of May, 1911. amended an act lmown as Senate Bill No. 237, passed 
on the lOth day of ::\fay, 1910 (101 0. L., page 234), and, 

"-WHEREAS, Said amendment provides that the salary of sgtid deputy 
county sealer of weights and measures shall be fixed by the board of 
county commissioners of the respective counties. 

"Now, therefore, on this 5th day of July, A. D. 1911, the above mat
ter came on to be heard before the board of county commissioners of 
Crawford county, Ohio, at their offi~e, with all members present in due 
session convened, and after due consideration the salary of the deputy 
sealer of weights and measures is fixed at eighty-five ($85.00) dollars 
per month, to be paid by the connty, which amount shall be in full of 
all compensation and expenses of said deputy sealer of weights and 
measures." 

(Signed and attested.) 

You also state that the deputy county sealer of weights an(\ measures, whose 
salary was fixed by the above resolution, is dissatisfied with the amount and 
the county commissioners wish to know whether under the law they could legally 
allow his expenses and livery hire in addition to the amount named in the reso
lution, and you request my opinion upon this point. 

The deputy sealer of weights and measures is under the law appointed by 
the county auditor and his salary is fixed by the county commissioners. Your 
deputy sealer of weights and measures having been appointed by the county 
auditor and the commissioners having fixed his salary at $85.00 -per month, 
which is to include his expenses, I am of the opinion that the commissioners -
could not legally allow his expenses and livery hire in addition to the amount 
named in the said resolution, for the resolution expressly states that the amount 
named shall include his expenses. 

However, if the county commissioners are of the opinion that the amount 
fixed by the said resolution is inadf'quate to pay his expenses and reasonable 
salary, they can rescind their former action and increase the amount to such a 
sum as they deem advisable. 

Very truly yours, 
TDIOTHY S. HOGAX, 

Attorney General. 
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-HH) 

BOARD OF EDL'CATIOX- SPECIAL SCHOOL DISTRICT- ::\lE:\IBER OF 
TOWXSHit· BOARD OF EDL'2ATIOX HESIDEXT IX SCHOOL DIS· 
TRICT- DlSQT:ALIFICATIOX THEHEOF. 

A I•W•l ~~·110 is elected, qualified t!iul acfi;zg as a membe.- of tow,zsllip boanl 
of edur.ation is i,ze!irn'Jle to r·onliJiu·~ a~ sudz o{fire1· afffT tlte establislwzent of a 
spedCll scllool rlist,·ict of zchich Iutter d!strict soirl officer is a resident and a tax
payer. 

Cnu:~mn;, Onro, December 13, 1911. 

Hox. Jonx F. ::\IAnAn, Prosecuting A.ttorney, Greent:ille, Ohio. 
DEAR Sm:-Under date of November 27th, Hll1, you submitted the following 

question for my opinion: 

"Is a man who was elected, qualified and acting as a member of the 
township board ·-or education eligible to continue as such official after 
the establishment of a special school rlistrict, he being a resident and 
taxpayer in the Hpecial school district." 

Section -1745 of the General Code provides that a vacancy in any board of 
education may be caused by non-residence and also by removal from the dis· 
trict. 

It is, therefore, clear that the intention of the legislature is that a member 
of a board of education in order to serve as such member must be a resident of 
the school distrirt of which he is a member of the board of education. The 
newly established special school district which was carved out of. the township 
H~hool district is a separate taxing district and ceases to be a part of the township 
school district from which it is cal'ved. Therefore, although the man was at 
the time of his election and qualification as a member of the township board 
of education a resident of the township school district, yet when the new special 
school district was established, which special school district covered the terri· 
tory in which such man resides, he thereby ceased to be a resident of such town
ship school district and became a resident of the special school district. 

I am, therefore, of the opinion that a vacancy was created under the pro
visions of section 4745, General Code, for the reason that he now is a non
resident of the township school district. 

Very truly yours, 
TDI01'IIY s. HOG.\::\', 

Attorney General. 
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493 

SEALER OF WEIGHTS AND MEASURES, COUNTY-POWER TO APPOINT 
AND REMOVE A DEPUTY SEALER-TERM OF OFFICE OF A DEPUTY 
SEALER. 

A term of office of a county scale1· of tceiglds and ·measures 1·ests with the 
discretion of the county sealer who• appaints him. and the term of said deputy 
cannot extend beyond that of the county sealer who made the appointment. 

CoLe~mes, OnTO, December 18, 1911. 

Hox. HORACE L. S.lrALL. Prosecuting Attorney. Portsmouth, Ohio. 
DE.\R S11::-In your communication of October 20th, you submit to me for 

opinion thereon the following question: 

"Has the county sealer of weights and measures the right to appoint 
a deputy under section 2622, General Cod~, when his predecessor in 
office. on August 7, l 911, appointed a deputy to serve for a term of one 
year?" 

I desire to thank you for the memorada and opinion submitted by you with 
your request. It has been of valuable assistance to me. 

Section 2622, General Code, as arnenderl l\fay 31, 1911, 102 0. L., 426, provides 
as follows: 

"Each county sealer of weights and measures shall appoint by writ
ing under his hand and seal, a deput)' who shall compare weights and 
measures wherever the same arc used or maintained for use within his 
county, or which are brought to the office of the county sealer for that 
purpose, with the copies of the original standards in the possession of 
the county sealer, who shall receive a salary fixed by the county com· 
missioners, to be paid by the county, which salary shall be instead of all 
fees or charges otherwise allowed by law. Such deputy shall also be em
ployed by the county sealer to assist in the prosecution of all violations 
of laws relating to weights and measures." 

Section 9 of the General Code provides that, 

"A deputy, when duly qualified, may perform all and singular the 
duties of his principal. A deputy or clerk, appointed in pursuance of 
law, shall bold the appointment only during the pleasure oJ' the officer 
appointing him. * * * *" 

Since the deputy county sealer of weights and measures is no different 
from any other deputy provided for by law, the provision of -section 9, supra, 
applies. 

"Deputies, clerks, assistants, bookkeepers and other employes are 
not officers under the constitution." 

Theobald v. State, 10 C. C. (n. s.) 175. 
Affirmed, no opinion, 78 0. S., 426. 

"\Vhere an office is filled by appaintment, and a definite term of 
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office is not fixed by a constitutional or statutory provision, the office is 
held at the pleasure of the appointing power, and the incumbent may 
be removed at any time." 

Throup on Public Officers, Section 304. 

"A deputation expires with the office on which it depends, and if 
the principal is reappointefl the deputy must be reappointed also." 

Throup on Public Officers, Section 304. 

"A deputy's commission, in the absence of any statutory provision 
to the contrary, runs only while the principal's term lasts." 

Grennwald v. ·State, 17 Ark., 332. 

lt has even been held that a deputy county clerk who was appointed during 
the county clerk's first term of office, and who continued to act W1thout a re
appointment dm·ing the same person's second term is not an officer de facto. 
(Smith v. Causter, 83 Ky., 367.) 

·whatever duty the deputy county sealer performs colore officii is done by 
the county sealer of weights and measures. The deputy does nothing in his 
own name. As you state, the case of Brafly v. French, G N. P., 122, has a special 
reference to the provisions of section 9, Reviseil Statutes, now section 9, General 
Code. In the latter case the court says: 

"An officer can have no legal or official pleasure after his term has 
expired, because with the expiration of his term of office he is functus 
officio and a private citizen. His appointments expire necessarily with 
the power which gave them life. Any other construction of the statute 
might find the office of county treasurer so embarrassed by numerous 
contracts of employment of collectors. for whose acts an incoming treas
urer would be responsible, and from whom he would not have the right 
even to demand a bond, that no conservative or responsible man could 
be induced to accept the office. 'rhe only candidates would be the reck
less and irresponsible. Any other construction, therefore, should be 
avoided as against a wise and prudent public policy." 

From all the foregoing, I have no hesitation in concurring with your opin
ion, and I hold that the term of a deputy county sealer of weights and measures 
cannot extend beyond the term of the county sealer of weights and measures, 
who makes the appointment. 

Very truly yours, 
TniOTHY S. HOGAN, 

Attorney General. 
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GOO 

INMATES OF CHILDREN'S HO:\JE-AT'fENDANCE AT VILLAGE SCHOOL 
OUTSIDF.: ·OF HmrE DISTRICT-BOARD OF EDUCATION OF TOWN
SHIP AND OF VILLAGE-PAYMENT OF TUITION OF IN:\IATES OF 
CHILDRENS' HO~JE. 

Inmates of a chilclren·s home are classecl equa,lly 1cith other youth under 
the meaning of section 7681, General oo.te, ana such inmates may attencl a vil
lage school not within their 01r:n district, if there is no school tcithin their own 
district within one and one-half rniles of the home or at closer proximity than 
the 'Village school. The boarcl of eclucation of saicl village cannot charge tuition 
for saicl inmates until they have noti{iecl ihe uoarcl of education of the clistrict 
in which the pupils reside. 

Tlie duty of providinr1 for the erlucntion of such inmates devolves upon the 
boarcl of educatwn of the township in which they resicle and not npon the trus· 
tees at the home. 

CoLu;~mus, OHII), December 22; 1911. 

Hox. T. E. :vrcELHIXEY, Prosecnting Attorney, ~fcOonnellsville, Ohio. 
DEAR Sm: -Under date of November 7th you have requested my opinion as 

follows: 

"The Morgan county children's home is situated in Malta township, 
in this county; about 188G, under the provisions of the law a separate 
school was established there for the benefit of the inmates and the same 
was continued until a few years ago; since that time the rmpils have 
been sent to the Malta village schools and the trustees of the home paid 
tuition for a few years; the trustees of said children's home then re· 
fused to pay any further tuition, but the children have continued to go 
to the Malta village school. 

"The children's horne is situated about three-quarters of a mile from 
said village school and more than a mile and a half from any school 
maintained in Malta township, other than said village school; the ::\ialta 
township school board has discontinued the school in the district in 
which said horne is located and conveys the pupils to said village 
school; no notice has been served upon said township board until the 
beginning of the present school year that the pupils were in attendance 
at said village school 

"I desire your opinion as to whether the Malta village school board 
can hold either the township board or the trustees of the children's home 
for the payment of the tuition for such years as it has not been paid, 
prior to the serving of notice, by the village board upon the township 
board, that said pupils were in attendance at said village school." 

Section 7G76, General Code, provides: 

"The board of any district in which a children's horne "' * "' • 
is established by Jaw, * * * * when requested by the board of trus
tees of such children's home, * * "' " shall establish a separate 
school * * * * so as to afford to the children thereon, as far as 
practicable, the advantages and privileges of a common school educa
tion. * * * " If the distributive share of school funds to which the 
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school at such a home " " " is entitled by the enumeration of 
children in the institution is not sufficient to continue tne schools for 
that length of time, the deficiency shall be paid out or th~; funds of the 
institution." 

Sedion 7G78, General Code, provid<s that the bo:ud of erlncation shall incur 
no expense in the support of such schools. 

Section 7681, General Code, proyides in part as follows: 

"The schools of each district shall be free to all youth between six 
and twenty·one years of age, who are ehildren " "' * * of actual resi
dents of the district, including children of proper age who are inmates 
of a county or district children's home locaterl in sur.h a school district, 
at the discretion of its board of education '' "' <· *." 

Section 7735, General Code, provides as follows: 

"When pupils live more than one and one·half miles from the 
school to which they are assi~e;ned in the district where they reside, they 
may attend a nearer school in the same district, or if there be none 
nearer therein, then the nearest school in another school district, in all 
grades below the high school. In such cases the board of education of 
the district in whieh they reside must pay the tuition of such pupils 
without an agreement to that effect. But a board of education shall not 
collect tuition for such attendance until after notice thereof has been 
given to the board of education of the district where the pupils reside. 
Nothing herein shall require the conssnt of the board of education of the 
district where the pupils reside, to such attendance." 

As you state that the separate school district which has been established 
for Lhe benefit of lhe inmates of the -:Yiorgan connty children's home, situate in 
Malta township, :Morgan county, has been discontinued, the provisions of sec
tion 7676 of the General Code are no longer applicable, hut the inmates of such 
children's home would come within the provisions of section 7681 of the General 
Code, as such children of proper age are included among the pupils of the par
ticnlar district in which the home is located, and such inmates are to be consid· 
ered in the same light as any other youth lJetween the age of six and twenty
one, who are children of actual residents of the district. It is true that the 
statnte says at the discretion of its board of education, but, as I construe such 
langnage that refers to the entire youth of such district. I, therefore, agree with 
my distinguished predec.essor, Hon. U. G. Denman, wherein he construes the dis
cretion given to the board by this section as "such as it may exercise in the case 
of any school child of proper age coming within the scope of this section, and 
pertains to the educational, moral and other qualifications of such children." 
This opinion was rendered to Bon. John W. Zellers, state commissioner of com
mon schools, October 14th, l 909, in reference to the same children's home. 

Holding, as I do, that the inmates of the children's home are entitled under 
the proYisions of section 7681. General Code, to be treated the same as all other 
youth between [be age of six and twenty·one, children of actual residents of the 
district, providing no separate school iR maintainen in accordance with the pro
visions of section 767G, General Code, supra, the provisions of sections 7735, 
General Code, supra. are in full force in respect to the inmates of such children's 
home. Said section authorizes pupils who live more than one and one·half miles 
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from the school to which they are assigned in the district where they reside to 
attend a nearer school in the same district, or if there be none nearer, then the 
nearest school in another district in all grades below the high school. In your 
letter you state that the :\!alta township school board has discontinued the school 
in the district in which the children's home is located, that there is none nearer 
in such district, and that the village school is the nearest in another school 
district. Such being the ease, I am of opinion that th~ inmates of such chil
dren's home may attend such village school and that the board of education of 
the Malta township school must pay the tuition of such pupils, provided the 
provisions of section 7735, General Code. have been fully carried out. Such 
-section states that a board of education (in this instance the village board of 
education), shall not collect tuition for su~h attendance until after notice thereof 
has been given to the board of education of the district where the pupils reside 
(in this instance the Malta township school district), and as no notice has been 
served upon said township board until the beginning of the present school year 
that the pupils (the inmates of the county children's home) were in attendance 
at such village school, I am of the opinion that the Malta village board of edu
cation cannot hold the Malta township board of education for the payment of 
the tuition for such years as the pupils have been in attendance at such village 
school prior to the serving of the notice by the village boarrl of education on 
the township board of education. 

I am further of the opinion that as the inmates of the connty children's 
horne are included among the youth that are entitled to free education in the 
district in which such home is located, there bein!\' no separate school estab
lished at such home, the trustees of such home are not liable in any instance for 
the payment of the tuition of such inmates attending the village school, the 
duty of providing for their education being devolved upon the board of educa
tion of the township in which such children's home is located. 
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Yours truly, 
TD10THY S. HOGAX, 

Attorney General. 

CORRUPT PRACTICES ACT-LOCAL OPTION BLECTIONS-INDIVIDUALS 
AND ORGANIZATIONS-EMPLOYMENT OF l\fEN AROUND POLLS
HIRING OF CONVEYANCES TO AND FROM POLLS. 

It is the view of the attorney general that the corrupt practices act does not 
require individuals and organizations to file an acconnt of receipts and expendi
tures in a local option election; b1Ll in Given et al. vs. JJ!oore et a/., the common 
pleas court of Shelby county, Ohio, holds contrary and should be followed pend
ing decisions of higher courts. 'l'he same applies with regard to ernployment of 
1nen and hiring conveyances about polls in a local option election. 

Cor.1I:~mus, OHm, December 22, 1911. 

Hox. SHOLTO M. Do1IGLAS, Prosecu.ting Attorney, Waverly, Ohio. 
DEAR SIR:-! beg to acknowledge receipt of your letter of December 13th, in 

which you ask the following questions: 

"In local option elections: 
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"L Does an account of receipts anrl expenrliture!< have to be filed 
by the various individuals and organizations covering- moneys received 
and expended to promote their respective causes? 

"2 Is it a violation of the corrupt practices act to employ an un· 
limited number of men to work around the polls on election day? 

"3. Is it a violation of the r:orru11t practicr.s act to hire conveyances 
and to convey voters to and from the polls." 

On November 15th la!'t T rPndered an opinion to Hon. Henry T. Hunt, prose· 
cuting attorney of Hamilton county, wherein I held that under section 2 of the 
corrupt practices act, 

" " "' " so long as committees, etc., confine their labors to mere 
propaganda, and th<':ir expenditures to the proper and necessary things 
'pertaining to the discussion and advancement of the questions they 
advocate' they are included in the exception found in section 1 of the 
corrupt practices act; that as soon as t!tPy endor~e. air! or assist in the 
nomination or election, or both, of a candidate for offire they oring them· 
selves within the purview of the statULe * " * that it is only 'candi· 
dates' voted for at any elecdon, and persons, committeE's, societies and 
organizations contributing and e'fp.3nding things of value at any election 
where a candidate is voted for who are compelled to file statements 
under section 2: that persons, organizations, etc., contributing and ex· 
pending things of value at local option elections, <• * * are not re· 
quired under section 2, which is the only section providing for the same, 
to file an itemized statement of such contributions anrl expenditures." 

It was my view that the corrupt practicE's ar-t did n0t require individuals 
and organizations to file an account of receipts and expenditures in a loc.ll option 
election. However, on last Friday, .Judge Klinger, in the r·ase of Charles Given 
et al. v. E. V. Moore et a!.. in the court of common plPa'l of Rhelby county, Ohio, 
decided to the contrary and expressly said: 

""We hold that the ~orrupt prartlces act of Ohio does include commit· 
tees and individuals who participated in a local option, county or mu
nicipal election." 

In view of the above decision, while, with all deferr-ncP. and respect to the 
honorable court, I see no reason to change my former opinion, t~e safer position 
of any one falling within the mattPrs and things of the corrupt practices act 
would be to comply with the provisions thereof. 

The answer to your second question is totally dependPnt upon whether or 
not the opinion of Judge Klinger obtains. If, as he holds, the corrupt practices 
act applies to local option contests, then, since there is no provision whatsoever 
in the itemization of section 26 of the ac-t for the employment of any number 
of men to work around the polls on election day, by others than a "candidate" 
or a "political party," and since it is further provided that any expenditure, etc., 
for any "purpose whatsoever, except as hl~rein provided, is hereby declared to be 
corrupt practices," it is readily seen that the payment to parties employed to 
work around the polls would be a violation of thn act. 

This is a very significant and, to me, pertinent rE'a'lon for believing that the 
legislature did not intend to have the act apply to other elections than those at 
which candidates were voted for, and which were in charge of political com· 
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mittees. However, as before st.1ted, since Judge Klinger has taken a contrary 
view, so long as his decision stands, I am constrained to hold that the only safe 
way is to comply with the law as interpreted by him. 

Answering your third question, would say, in an opinion rendered some time 
ago to Hon. Harry ;vr. Black, prosecuting attorney of Seneca county, I held the 
rule to be that it would be a violation of the corrupt pra~tic~s act to hire con
veyances, and to convey voters to and from the polls at a ~eneral election. You, 
no doubt, have a copy of this opinion and have noted the exceptiom to the gen
eral rule. Any answer to this query would also be cont;olled by the op:nion of 
Judge Klinger, since the hiring of the conveyance would imply the payment or 
recompensing of some one for rhe use of the conveyance, and if the corrupt 
practices act appliEs to lo-::al option elections, as held by Judge Klinger, since 
there is no prov:sion in sect:on ZG for th£' cxpcnclitt:re of money for such pur
pose as hiring conveyances, it would be prohibited. 

I am enclosing you copies of the opinion t::> Hon. Henry T. Hunt and to 
Hon. Harry M. Blark I regret that l am unahle at this time to send you a copy 
of Judge Klinger's opinion, which holds contrary to my views as expressed in 
the Hunt opinion. 

l am very sorry that I cannot answer your inquiries in any other manner 
than as herein stated, but while I understand the Shelby county case will at 
once be carr.ierl up, I cannot anticipate the holding of the upper court, and must 
be governed, so long as it stands, by the decis:on of Jurlge Klinger. 
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Very truly yours, 
TDIOTIIY S. HOGAN, 

Attorney General. 

EXHAUSTED FUNDS-\VARRANT OF COUNTY AlTDITOR-DUTY OF 
TREASFRER. 

A county auditor may clraw a tcarmnt v pnn a fnn~l wlt ich he knows to be 
exhausted, if said warrcmt is issued, in con,.pliance ~Pith section 7570, General 
Code. 

Oo~mty treasurer shall endorse upon sairl tcarrant '·not paid for wa'nt of 
funds" with date of its presentation and sign his name thneto so that said tear
rant may carry interest fran~ that date. 

Cor.t:)llll'S, Omo, December 22, 1911. 

Hox. SHOLTO M. Dot:GLASS, Prosecuting Attorney, Waverljt. Ohio. 
DEAR Sm:-I herewith beg to acl,nowledge receipt of your communication 

of·November 8th, 1911, wherein you inquire as follows· 

"Will you please advise me at your earliest convenience whether or 
not in your opinion an auditor is permitted by law to draw an order on 
a fund which he knows to be exhausted? 

"I have no authority on the question one way or the other except 
the section of the General Code providing that when such an order is 
presented to the treasurer he shall indorse it not paid so that it may 
draw interest." 

In reply thereto I desire to say that section 267fi, General Code, provides as 
follows: 
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"\\'hen a warrant is presented to the county trea'lurer for payment, 
and is not paitl, for want of money belonging to the particular fund on 
which it is drawn. the treasurer ~hall indorse the warrant, 'N'ot paid for 
want of funds,' with the date of its presentation, and sign his name 
thereto. Such warrant shall thereafter bear interest at the rate of six 
per cent. per annum. A memorantlum of all such warrants shall be kept 
by the treasurer in a book for that purpose." 

Section 2570, General Code, providEs as follows: 

"Except monf'~·s tlue the staw whieh shall be paid out upon the war
rant of the auditor of state, the county auditor shall issue warrants on 
the county treasurer for all mon<oy;; payaiJie from such treasury upon pre· 
sentation of the proper order or vouC'her therefor, and keep a record of 
all such warrants showing the number, date of issue, amount for which 
drawn, in whose favor, for ·what purpose and on what fund. He shall 
not issue a v.-arrant for the payment of any claims against the county, 
unless allowed by the county commi,sioners, except where the amount 
due is fixed by law or is allowed by an officer or tribunal authorized by 
law so to do.'' 

I am of opinion (hat the county auditor is permitted by law to draw a war
rant on a fund which he lmows to be exhausteil if said warant is issued by the 
auditor in compliance with the authority vested in him by section 2570, General 
Code, supra, and when the county auditor so issues such warrant then it be
comes the duty of the county treasurer to indorse upon such warant the fol· 
lowing, "Not paid for want of funds," together with the date of its presentation, 
and sign his name thereto so that said warrant may carry with it interest from 
said date. 
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Yours truly, 
TDIOTHY S. HOGAN, 

Attorney General. 

BOARDS OF EDUCATION-:\IE:\iBERR OF-DURATION OF TERM-OFFI
CERS ELECTED AND APPOINTED. 

A memter of the board of education 1vhether elected for a full term or 
azlpointed to fill a vacancy, holds such office until his successor is elected ana 
quali,f!ea. 

1Vhere four members are holclin{J an o,ffice under equal rights and an elector 
is chosen at a regular election to succcea any one of them to membership or 
the board, all four are interlopers ancl the court has no other alternative but 
to dismiss all four. Tlle best e.rpeclient would be an agreement among themselves 
in accordance with 1rhic:lz one of them r.houlcl resi{ln to make room for their 
successor. 

~oLr~mes. Onw, December 23, 1911. 

Hox. THEODORE H. TAxanrAx, Proser.uting Attorne11, ·wapakoneta, Ohio. 
DE.\It Sm:-Gnrler favor of December 16, 1911, you ask an opinion of this 

department upon the following: 
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"In one of the special school districts of this county the term of 
office of at least four members of the board of education would have 
P-xpired on January 1, 1912, if their sucessors had been properly elected 
and qualified under the last November election. 

"Two of the members, whose terms of office would thus have expired 
on January :t, 1912, have been duly elected by the people and the remain
ing two have been appointed under section 4748 of the General Code, to 
fill the unexpired terms of members who had resigned. 

·'Owing to the irregularity in the nomination papers of three of the 
electors who sought to have their names placedl on the ballot as mem
bers of the board of education, it so happened that at the regular elec
tion only one name appeared on the ballot for member of the board of 
education. 

"The qnestion now arises: 
"First. no the members who were appointed to fill the vacancy for 

the unexpired term hold over until their successors are duly elected and 
qualified? 

"Second. Whose place on the present board of education will be 
tal( en by the man who was duly elected at the last November election?" 

You then state your views upon the questions and cite authorities therefor, 
which I find of assistance to me. 

Section 4740, General Code, provides: 

"The-board of education thus elected shall organize on the second 
Monday after the election, and the terms of members shall be, as herein
before provided, from the first Monday in January after the last preced
ing annual election of members of boards of education and until their 
successors are elected and qualified." 

Section 4745, General Code, provides: 

• "The terms of office of members of each board of education shall 
begin on the first Monday in January after their election, and each such 
officer shall hold his office four years aml until his successor is elected 
anrl qualifi.ed." 

Section 8, General Code, provides: 

"A person holding an office or public trust shall continue therein 
until his successor is elected or appointed and qualified, unless otherwise 
provided in the constitution or laws." 

Section 10 of the General Code provides: 

"When an elective office becomes vacant, and is filled by appoint
ment. such appointee shall hold the' office until his successor is elected 
and qualified. Unle!;s otherwise provided by law, such successor shall 
be elected for the unexpired term at the first general election for the 
office which is vacant that occurs more than thirty days after the 
vacancy shall have occurred. This section shall not be construed to 
postpone the time for such election beyond that at which it would have 
been held had no such vacancy occurred, nor to affect the official term, 
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or the time for the commencement thereof, of any person elected to such 
office before the occurrence of such vacancy." 

The rule is that an officer, whether elected for a full term, or appointed tOo 
fill a vacancy, holds such office until his successor is elected and qualified. 

In State v. ::\Ietcalfe, 80 0. S., 244, the fourth syllabus is as follows: 

"The capacity conferred npon an elective officer by said article to 
serve until a successor is elected and qualifier} attaches to and may be 
enjoyed IJy one appointed to succeed tchere the elected offi,der has re
signed. And where, after the election of a judge of the circuit court the 
person so elected, prior to the time when the term is to commence, and 
without qualifying as judge, dies, and the judge then holding the office 
resigns before the expiration of his original term and another is ap
pointed, the appointee succeeds to the entire term, including the capacity 
to hold over enjoyed by his predecessor, and is, by force of the constitu
tion, clothed with the power to hold the office until a successor is elected 
and qualified." 

The person who is appointed to fill a vacancy in an office has the same right, 
as an eledive officer, to hold over until his successor is elected and qualified. 
The members of the board of education who were appointed to fill a vacancy 
caused by resignation succeed to the rights of tl:leir predecessors and hold over 
until their successor is elected and qualified. Each of tho four members of the 
board of education whose terms expire the first Monday i!l January have a right 
to. hold over. In this respect they have equal rights. 

The term of four members expire the first Monday in January and only one 
person has been elected to take office on said first Monday in January. As 
against. this elected member, each of the four is, or will be, a usurper of the 
office. His right to office is superior to either of the four. As against each 
other, each of the four have equal right to hold over, and each of them has an 
equal dufy to retire from office and permit the last elected member lo succeed 
him. There are but three places to be filled by the four who hold over. In 
other words, four persons have equal rights to three positions. The statutes do 
not provide a means of determining who shall step aside in such a case, nor 
have I found any decision upon the proposition. 

This situation is similar to a tie vote at an election. In case of a tie vote 
two have equal rights to the office, but neither has the actual right to the office. 
In the prese.nt situation four persons have the actual right to the office and to 
hold over, but there are only three places to fill and one must retire. Each of 
the four have an equal duty to relinquish his office. 

The question is who shall retire, and not who shall be elected, as in the case 
of a tie vote for election. 

In case of a tie vote the statute provides a means of breaking the tie vote 
by Jot. In the absence of a statutory provision, however, a tie vote is considered 
no election. 

In State v. Adams, 2 Ala., 231, the third syllabus reads: 

""Where two candidates for sheriff obtain an equality of votes no 
election is effected." 

In case of Hammock v. Barnes, 67 Ky., 390, the syllabi read: 

"A tie vote for two candidates for the office of town marshal of the-
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town of Princeton, having been received at an election for town officers, 
under the special statute, which neither required nor authorized the 
examiners to do more than examine the polls and report the legal num
ber of votes cast for each candidate, said board of examiners had no 
right to decide by casting lots. Sur;h a decision would be illegal and 
void, and cannot be compelled by mandamus. 

"The general law regulating the examining board in state, district 
and county elections, and requiring them to east lots in cases of tie 
votes, does not embrace town elections under special statutes. for town 
officers. Tqe circuit court properly refused a mandamus against the 
board of examiners to compel them to decide by casting lots between two 
candidates having an equal number of votes for the office of town mar
shal of the town of Princeton." 

In the case in question there is no prov1S1on of statute to determine who 
shall retire. As against the newly elected member all are interlopers, and if 
quo warranto proceeclings were instituted, the court could not legally select any 
particular one of the four to be ousted as against the other three. The only 
alternative for the court would be to oust the four. 

You have a situation that is not covered by strict. legal rules, and it is a 
situation where common sense rules should apply. The four members whose 
terms expire should agree upon some method of determining who shall relin- · 
quish office, either by lot or otherwise. Then let the member who is to retire 
resign. If this is not done l see no altemative but to oust all four, as the court 
in such a situation would bave no legal authority to favor one over the others. 

506 

Very truly, 
TDWTHY S. HOGAX, 

Attorney General. 

TOWNSHIP TRUSTEES-APPROVAL OF BONDS BY JUSTICE OF THE 
PEACE OF TOWNSHIP. 

Bonds of township trustees elect rnugt be ap]lrO?;ed by justice of the peace 
of the townsluip. 

Where there is no justice of the 1JCtlCC in the totcnship, there is no provision 
tor the approval of the trustees' boncls. 

CoLu:-.mus, Onw, December 26, 1911. 

Hox. D. H. AR:I!STROXG, Prosecuting Attorne1r .. Jackson. Ohio. 
DE.\R Sm:-From the statement made to me over the telephone a few days 

ago it appears that Franklin township, Jackson county, Ohio, has no justice of 
the peace. Three township trustees were elected at the last election, and inas
much as the law provides that the trustees' bonds must be approved by a justice 
of the peace of the township before the trustees assume their office, you desire 
an opinion as to the proper course to pursue in this matt'lr. 

In reply to your inquiry I beg leave to cite section 3269 of the General Code 
which reads as follows: 

"Before entering upon the discharge of his dnty, each township 
trustee shall give bond to the state for the use of the township, with at 
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least two sureties, who shall be residents of thp same to\vnship, with the 
trustee, in the sum of five hundred dollars, conditionerl for the faithful 
performance of his duty as trustee. Such bonn shall hP. a!)proved by a 
justice of the peace of the township in which the bond is given." 

You will note that this section requires the bonds of the trustees to be ap· 
proved by a justice of the peace of the township, and since there is no justice 
of the peace in such township the quP.stion arises as to where the legal authority 
to approve said bonds is lodged. 

I must confess my inability to find either statute or clecision bearing directly 
upon this question. The powers and duties of justif'es of thP peace are set forth 
in section 10223, etc., of the Geneml Code of Ohio. Section 10224, which it is not 
necessary to quote at length, gives a list of the matters and causes in which 
justices of the peace have jurisdiction beyond the townships for which they 
were elected, that is co·extensive with the county, and the power to appro,·e 
bonds of trustees of a township having no justice of the peace is not! inrlurled 
therein. 

It ·has been decided bY' the supreme court of Ohio in the case of Curdy v. 
Baughman, 43 0. S., i9, and other f'ases, that justices of the peace have juris· 
diction only as conferred by statute. No authority can be found in our statutes 
giving to a justice of the peace the power to approve bonds generally, and as 
section 3269, supra, provides that the bonds of township trustees must be ap. 
proved by a justice of the peace of the township '·in 1chicll they are given,·• I 
am constrained to hold that a justice of the peace of an adjoining township may 
not legally approve the bonds of trustees of a townsllip having no justice of the 
peace. To hold otherwise would be to read into the statute a meaning contrary 
to its plain intent and purpose. The legislature has not provided for this con· 
dition, and in the absence of such provisions I can arrive at no other conclusion 
than as above indicated. 

To obviate the difficulty I would suggest that the present trustees of Frank· 
lin township appoint a suitable person justi<>e of the peace. 'fhe person· so ap
pointed can then approve the bonds of the newly elected trustee;, and if he does 
not desire to hold said office thereafter he may resign. Surely Franklin town
t:hip is not without a citizen sufficiently patriotic to accept this appointment as 
a public duty to thE' end that the township trustees may qualify to assumet the 
office for which they were duly elected, for until they are qualified as provided 
by law the trustees cannot enter upon their duties or receive compensation. 

3~-Yol. II-A.. G. 

Yours very truly, 
TnroTnY S. HoGAN, 

Attorney General. 
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] 5. 
(To the City Solicitors) 

NEWSPAPERS-RESOLUTION OF COUNCIT"' DESIGNATING NEWSPAPER~ 
WITHOUT AUTHORIZING CONTRACT-RIGHT OF PUBLIC SERVICE 
DIRECTOR TO IMPOSE TERMS OF CONTRACT AND TO REFUSE. 

The mere designation of two newspapers by 1·esol1ttion of council for pub
lication of ordinances, without directing or authorizing any officers to contract 
therefm·, wo1lld not be a compliance with the mle of law that liability for such 
publication must rest 1tpon express contract. 

The director of public service after being authorized by ordinance to enter 
into such a contract, may 1·e(use to enter into the same when the newspapers 
decline certain terms other than those prescribed by section 6251 General Code. 

CoLlnrnus, OHIO, January 13, 1911. 

MR. Vl. J. TossELL, City Solicitor, Norwal1c, Ohio. 
DEAR Sm:-Your communication is received in whieh you submit for the 

opinion of this office the following qnery: 

"(1) Would action by our city council a year ago merely designat· 
ing two newspapers named as the official organs for publication of 
ordinances, etc., but not directing any officer to contract therefor, 
pursuant to which the clerk of council merely handed ordinances to 
representatives of such papers, constitute a contract upon which munic
ipal liability for publication might be based?" 

In reply thereto, it is my opinion that the mere designation of the two 
newspapers by action of the city council as the official organ for publication 
of ordinances, etc., but not directing or authorizing any officers to contract 
therefor, would not be sufficient to constitute a contract upon which municipal 
liability for publication might be based. 

In the case of McCormick vs. the City of Niles, Slst. Ohio State, page 246, 
it was held that: 

"The liability of a municipal corporation to pay for the publication 
of ordinances, resolutions and legal notices required by law to be 
published, must rest on express contract and not upon a mere account for 
the rendition of such services." 

In that case the ordinances and resolutions were handed by the auditor and 
clerk of council to the publisher of the Independent, a newspaper of general 
circulation in the city of Niles, Ohio. It was held by the court that that was 
not sufficient and they must go further and prove an express contract for the 
publication of the ordinances before they could recover. 

I would advise that the council authorize the clerk or director of public 
service to enter into an express contract with the newspapers nained, or some 
other newspapers for the publication of ordinances, etc., in your city. 

2nd: You also inquired: 

"Has the director of public service, under a resolution directing 
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him to enter into a contract, any discretion to refuse to contract with such 
newspapers upon their declination of any terms other than the rate 
prescribed by General Code 6251 ?" 

I am of the opinion that the director of public service under a resolution 
directing him to enter into a contract for publication can refuse to contract 
with such newspapers upon their declination of any terms other than the rate 
prescribed by section 6251 General Code; to hold otherwise you would practically 
tal{e away the right of the city to contract with newspapers under section 6251 
of the General Code, and the derision of the supreme court in the :McCormick 
case above cited would be of no importance. 

34. 

Respectfully, 
TDIOTHY 8. HOGAN, 

Attorney General. 

ANNEXATION PROCEEDINGS-LOSS OF AFFIDAVITS USED IN HEARING 
BY COMMISSIONERS DOES NOT INVALIDA 't'E. 

In proceedings by a mtmicipality to anne.r territory, affidavits considered by 
the commissioners in their hearirzg ttpon the petitions, are not required to be 
brought before the co1mcil in their deliberations upon the application and when 
such affidavits are lost after having served in the hearing by the commissioners 
and prior to the proceedings of the council, the validity of the proceedings will 
not be thereby affected. 

As such affidavits furthermore, do not constitute "orders'' or "proceedings," 
they are not requirecl to be set forth in full on the journal of the commissioners. 

COL1:31Ill:R, Onw, January 18, 1911. 

Hox. E. F. McKEE, City Solicitor, Springfield. Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of December 30th, 

submitting for my opinion thereon the following question: 

"Under proceedings by a municipality to annex territory, sections 
3549, 3550 and 3551, of the General Code provirle the proper steps after 
the prayer of the petition has been granted by the county commissioners, 
as per section 3522. In this city all steps were regular up to and includ
ing the transcript of the commissioners, and the accompanying map 
and petition which was deposited with the clerli: of council instead of 
the auditor. 'Vith the transcript were the affidavits offered for and 
against the annexation. The original petition and plat are still in the 
possession of the clerk of council, but the transcript and accompanying 
affidavits are lost. Council accepted the same as provided in section 
3550, by having the county commissioners' books brought before them 
and read instead of their original transcript. Query: Would it be 
complying with the laws on this subject to have another transcript 
made from the commissioners' books, ·which would be minus the affi
davits above referred to, hut which transcript makes reference to such 
affidavits, and file copies of the same with the petitions, maps and plats 
as required in section 3551? Would such action complete the annexa
tion, and make it legal or will the entire proceedings have to be had 
from the start?" 
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The following provisions of the General Code, some of which you cite in 
your letter, are applicable to the question yon presented. 

Section 3548: 

"The inhabitants residing in territory adjacent to a municipality 
may "' "' "' cause such territory to be annexed thereto. ;n the manner 
hereinafter provided. Application shall be by petition, addressed to the 
commissioners of the county * * and shall contain * " a full 
description of the territory, and be accompanied by an accurate map 
or plat thereof." 

Section 3549: 

"A petition shall be presented to the board of commissioners at 
a regular session thereof, and when so presented, the same proceedings 
shall be had as far as applic'able, and the same dnties in respect thereto 
shall be performed by the commissioners and other officers, as required 
in case of an application to be organized into a village under the 
provisions of this division. The final transcript of the commissioners 
ancl the accompanying map or plat ancl petition, shall be deposited with 
the auditor * * of the municipality." 

The reference in. this section is to section 3520 et seq. General Code which 
provide the machinery for the incorporation of a village. The following provi
sions of these related sections are in point: 

Section 3520: 

"The petition shall" be presented to the board of COTYlmissioners at 
a regular sessiop. thereof and when so presented the board shall cause 
it to be filed in the office of the county auditor * * The commission
ers shall then fix * * * the time and place for hearing the petition 
* * *" 

Section 3521: 

"The hearing shall be public, and may be adjourned from time to 
time * * * Any person interested may appear * * * and con
test the granting of the prayer of the petition, and alficlavits presentee! 
in support of. or against the prayer of the petition shall IJe consiclerecl 
by the commissioners * * * " 

Section 3522: 

"Upon such hearing if the commissioners find that the petition 
contains all the matters required, that its statements are true, that the 
name proposed is appropriate, that the limits of the proposed corporation 
are accurately described ·"' " *, that the map or plat is accurate, 
that the persons whose names·are subscribed to the petition are electors 
residing on the territory, that notice has been given " " ", that 
there is the requisite population, " * * and if it seems to the com
missioners right that the prayer of the petition be granted, they shall 
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cause an order to be entered on their journal to the effect that the 
corporation may be organized" 

Section 352.3: 

"The commissioners shall cause to be entererl on their journal all 
their orders and proceedings in relation to such incorporation, and they 
shall cause a cPrtified transcript thereof. signPd by a majority of them, 
to be delivered, together with the petition, map and all other papers 

on file relatina to the matter, to the recordr>r of tbe county, at the 
earliest time practicable." 

Section 3550 o.f the General Corle continues the scheme of annexation as 
follows: 

"At the next regular session of the counPil of the municipality 
" * " the auditor or derk shall lay the transcript anrl the accompany
ina map or plat and petition before council. Therenpon the council by a 
resolution or ordinance shall accept or reject the application for annex
ation." 

Section 3552 relating- to the further proceedings in completion of the annexa
tion is worthy of consideration in this connection; it provides in part as follows: 

"If the resolution or ordinance is an acceptance, the auditor or clerk 
of the municipality shall make two copies, containing the petition, map 
or plat accompanying it, transcript of the proceedings of the commission
ers, and resolutions and ordinances in relation to the annexation, "' * *." 

It will be observed by comparison of sections 3fi4!l and 3523 that whereas 
the latter requires that, "all other papP.rs on file" ro>lating to the matter of incor
poration to be filed in the recorder's officP.. together with the transcript of the 
proceedings of the commissioners, the petition and the map of the territory to 
be incorporated, gection 3549 makes no mention of any "papers on file." It 
merely provides that the transcript, the map and the petition shall be filed with 
the auditor of the municipality. In like manner mention of "other papers" is omit
ted from sections 3550 an<! 3fi52 above quoted. I am therefore of the opinion 
that while affidavits may be offered in support of the petition filed with the 
commiRsioners, and while the commissioners arc obliged to consider such affida
vits in reaching their conclusion in the matter of annexation, yet such affidavits 
are not r€quired to be transmitted to the aurlitor of the municipality and council 
is not r€quired to have before it such affidavits in accepting or rejecting the 
application. 

From all the foregoing, it follows that the loss of the affidavits, as described 
by you, after the commissioners have act~d anrl before council has acted, would . 
not invalidate the proceedings for the annexat!on of the territory, in the event 
that council should accept the application. 

You state that the transcript of the commissioners' proceedings refers to the 
affidavits; I do not believe that such reference incorporates the affidavits in the 
proceedings of the commissioners and makes them a part of such proceedings. 
While I do not, of course, know the precise mann'!r in which the transcript 
refers to the affidaYit<>, I presume that it includes an order of the commissioners 
admitting the affidavits and placing them on file. Clearly, however, the affida-
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vits themselves do not constitute either "orders" or "proceedings" and are not 
required to be set forth at large on the journal of the commissioners. 

Clearly, also, the transcript which is repuired to be made out and certified 
to the commissioners is a transcript of such orders and proceedings only as are 
spread upon the journal of the commissioners under section 3523 General Code. 

39. 

Very truly yours, 
TD10THY S. HOGAX, 

Attorney General. 

OFFICES INCO:\IPATIBLE-cOUNCIL:\IAN AND ME1\1BER OF BOARD OF 
EDUCATION-ELECTION TO PRESIDENCY .OF COUNCIL VOID. 

When a meml;er of a ·village council qualifies as member of the board of 
education, he forfeits ipso facto his posit·ion as councilman. 

lVhen, therefore, after his qualification as member of the school board, he 
is elcctecl presitlent rot the cotmcil, such elcctifJ1t is void ana when a vacancy 
occurs in the office of mayor, he cannot succee<l to that position. 

Cou:~mcs, 0Hro, January 19, 1911. 

Hox. D.-\V!D H. J.uiEs, City Solicitor, Martins Ferry, Ohio. 
DEAH Sm:-In your letter of January 17th- you state that at the November 

electiOn of 1909 William Fitzgerald was elected as a member of a village council 
and also as a member of the board of education of the school district of said 
Yillage; that he qualified both as a member of council and as a member of the 
board of education; that he was elected president pro tern. of such council; that 
·upon the resignation of the mayor of such village he assumed the office of mayor 
and that thereupon the council elected a new president pro tern. of council. You 
state also that such new president pro tern. of council has taken the oath as 
mayor and filed his bond, and claims to be entitled to such office of mayor as 
against William Fitzgerald. You ask who is the lawful mayor of said village. 

Section 4218 of the General Code provides as follows: 

"No member of the council shall hold any other public office or 
employment, except that of notary public or member of the state militia, 
or be interested in any contract with the village. Any member who ceases 
to possess any of the qualifications herein required or removes from 
the village shall fofreit his office." 

In an opinion of this office under date of December 24, 1909, it was held that: 

"A person who is a member of the village council may not at the 
same time be a member of the village board of education," 

under section 120 of the Municipal Code, of which section 4218 of the General 
Code is a codification. 

When, therefore, William Fitzgerald qualified as a member of the board of 
education of such village he was holding another "public office" under the 
provisions of section 4218, and by reason of holding such other public office he 
thereupon ceased "to possess * * * the qualifications herein required." Under 
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such circumstances the language of section 4218 is explicit that he "shall forfeit 
his office." 

I am, therefore, of the opinion that by reason of his holding the position 
of member of the board of education William Fitzgerald forfeited his office as 
member of the village council, and is, therefore, disqualified from holding the 
position of mayor of such village. 

54. 

Yours yery truly, 
TIMOTHY S. HOGAX, 

Attorney General. 

SALARY OF DIRECTOR OF PUBLIC SERVICE--CAN::"<OT BE INCREASED 
DURING TERM-OPINION LATER OVERRULED. 

January 23, 1911. 

Mn. GEORGE \V. BETCHER, City Solicitor, Canal Dover. Ohio. 
DEAR Srn:-Your letter of January 20, 1911, received. You inquire whether 

the city council has a right to increase the salary of the director of public service 
during his term of office for which he was appointed. Your letter indicates that 

· the director of public service was appointed for a given term by the mayor of 
your city, and his salary was fixed by the council at the time or prior to his 
appointment. Under sedion 4213 of the General Code the salary of any officer, 
clerk or employe of a municipal corporation, shall not be increased or diminished 
during the term for which he was elected or appointed. 

I am, therefore, of opinion that under authority of section 4213 of the 
General Code they cannot increase his salary during the term for which he was 
appointed. 

56. 

Respectfully yours, 
TDIOTHY S HOGAX, 

A.tturney General. 

REFUNDING BONDS FOR PURPOSE OF TAKI::"<G UP OUTSTANDING 
WATERWORKS BONDS NOT WITHIN LI:.\H'rATIONS OF LONGWORTH 
ACT. 

Refunding bonds, issued for the purpose of retiring outstancling waterworks 
bonds, 1chich call tor a higher rate of interest than clo the refunding bonds, do not 
c1·eate a new indebtedness nor are they issned for any of the purposes set forth 
in section 3939, General Code, known as the Longworth law. 

Such refunding bonds are therefore. not trithin the four per cent. limitations 
of section 3942, General Coae. 

COLUMBl:S, OHIO, January 23, 1911. 

Hox. W. 0. WALLACE, City Solicitor, Columbiana, Ohio. 
DEAR Sm:-I have your letter of January 17th and I herewith quote the 

portion of the same which states the facts upon which you request my opinion: 

"I desire to know if refunding bonds issued in 1905 for the purpose 
of taking up waterworks bonds issued in 189-1 and not yet due, but tal{en 
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up on account of being able to seli same at a lower rate of interest, should 
be counted in or exempt under section 3946. 

"The village is about to issue bonds in the sum of about $4,000.00 to 
pay the village portion of street improvement. 

"The village now has the following bonded indebtedness; $10,500.00 
village portion of street improvements issued since 1902, $2,300.00 engine 
and generator bonds, which are being taken care of by waterworks, 
waterworks refunding bonds $13,500.00 issued 1904, originals were issued 
in 1894, and $2,000.00 waterworl;:s issued 1894. 

''The apprah;ed value of property being as follows: real estate 
$405,740, personal property $291,859. Under the new appraisement the 
real estate is $885,986. 

"With this statement the council have requested that I as!;: you if it 
would be legal to proceed and issue the bonds above mentioned and 
make the improvements. The preliminary proceedings for these im
provements were gone through with last year but on account of the 
contractors' bids being above the estimate the contract was not let." 

From what you state, if the waterworJ;:s refunding bonds, amounting to 
$13.500.00, are included in the net indebtedness of the corporation under section 
3~142, then your city has already exhausted the limit prescibed by said section and 
the proposed issue of 4,000.00 additional bonds for street improvements would 
ba invalid. On the other hand, if said $13,500 of waterworl;:s refunding bonds 
are not held to be included as part of the net indebtedness prescribed by said 
section, you are well within the limit and the proposed issue would be valid. 
Tl1Prefore. the sole question to be answered is whether refunding bonds issued in 
l ~04 for the purpose of refunding and reducing the rate of interest on bonds 
of the same amount issued in 1894 are to be included in ascertaining the net 
indebtedness of a corporation under section 3942 of the General Code. 

These bonds h'aving been issued in 1905 msut have been issued under the 
authority of the old section 2709 Bates Revised Statutes, 95 0. L. 507 or 96 0. 
L. 52, section 97 of the Municipal Code, now ~ection 392.5 of the General Code. 
Therefore, these bonds were not issued for any of the purposes prescribed in 
section 3939 of the General Code (the Longworth law). As this section, to-wit, 
:>939 is quite lengthy and includes twenty-seven different specific purposes for 
which bonds may be issued, I do not copy it here, but refer you to the same. 

Section 3942 of the General Code reads as follows: 

"The net indebtedness incurred by a municipal corporation for such 
purpose shall never exceed four per cent. of the total value of all 
property in such corporation, as listed and assessed for ta..xation, unless 
the excess of such amount is authorized by vote of the qualified electors 
of the corporation in the manner hereafter provided." 

Therefore, it seems clear that this section 3942 prohibits any wunicipal 
corporation from incurring a net indebtedness exceeding four per cent of the 
total value of all the property in such corporation for any of the purposes set 
out in section 3939 of the General Code. 

The bonds you refer to being refunding bonds issued by the municipality 
for the purpose of decreasing the rate of interest on bonds which had been issued 
in 1894 can in no sense be considered as creating a new debt for the corporation; 
the debt was already in existence and even if it had been incurred for one of 
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the purposes prescribed by section 3939, was not subject to the inhillition of 
section 3942 as it had been incurred prior to Apri1 29, 1902, and was therefore 
excluded by section 3!146 of the General Corle. It was to the advantage of the 
municipality to issue these refunding bonds and obtain a better rate of interest, 
and it would be contrary to the public interest as well as to the spirit of the law 
to hold that by issuing these refunding bonds, for the benefit of the corporation 
and without creating any new or increased debt, the corporation thereby lost 
rights given to it by the statutes. 

:\ly opinion, therefore, is that these 'refunding \)onds were not issued under 
any of the provisions of section 3939 and, therefore, are not to be included in 
estimating the net indebtedness incurred by the municipal corporation for the 
purposes set forth in said act under section 39!2; ann further that they do not 
create any new debt of the corporation and should be held as simply taking the 
place of the old bonds which were retired by their issue; and that it would be 
legal to issue the bonds referred to in your letter. 

I further call your attention to the case of Platt v. City of Toledo, et al., 12 
circuit court N. S., page 279. This case has been affirmed by the supreme court 
but without report, and I wish to call your attention to the language of the 
court on pages 283 and 284: 

60. 

"It seems to us that there is no escape from the conclusion that 
in determining the one per cent. of the tax valuation uf property in the 
city, or rather in determining the amount of bonds which JrJay be issued 
under the limitation, all bonds issued prior to the amendment of section 
2855, on April 29, 1902, should be excluded, whether they be original 
bonds to provide payment for the construction of waterworks, or bonds 
to refund indebtedness created by such original issues." 

Yours very truly, 
TDIOTHY S. HOGAX. 

Attorney General. 

ASSESSMENTS FOR STREET I:VIPROVEMENTS-INTEREST ON CASH 
PAYMENTS. 

A property holder wno proffers a cash payment for paving assessments eight 
months after the expiration of the thirt11 days alln!l:erl tor payment of assess, 
ments in cash, must now tJay the amount of his assessment plus the amountJ 
at interest due thereon at the same rate as the bonds issuecl in anticipation or 
the collection of assessments. as provided tor in the resolution. 

If he fails so to rio. the de{icienc?J may be plarecl by t11 e auditor tor collection 
on the tax duplicate under section 3817, General Code. 

January 25, 1911. 

:l\TR. H. ::\1. "'HITCRAFI'. Solicitor, JJo[Jan. Ohio. 
DEAR Sm:-Your communication of January 3, 1911, received. You state: 

"The following question is respectfully submitted to your depart· 
ment for an opinion: 

"In the month of August, l!l09, the village council of Logan, Ohio, 
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upon a petition of more than three-fourths of the abutting property 
owners on Market St., in said village, duly passed a resolution to improve 
said street by paving, and approved the plans and specifications therefor, 
said resolution being authorized under section 51 M. C. It was provided 
in said resolution that the cost of said improvement less the one·fiftieth 
and cost of intersections would be assessed by the foot frontage on the 
abutting property owners. It was also provided therein that the interest 
·on bonds in anticipation of the collection of assessments, under author
ity of section 2254 R. S., should be a part of the cost of construction. It 
was provided in said resolution that the cost was payable in cash or in 
ten equal annual installments (at the option of the property owner) 
thirty days from the date of the final passage of the assessing ordinance, 
being given for cash payments. 

"Four per cent. coupon bonds were issned in anticipation of the 
collection of installments of assessments, and the interest thereon was 
included in the cost of construction, and the proper proportion assessed 
upon the property owners. 

"The assessing ordinance, after completion of the street was passed, 
assessing upon the property owners, by the front foot, the proper propor
tion of the cost (including interest on bonds) of said improvement. 

"l\Iore than eight months have elapsed since the expiration of the 
thirty days for the payment of said assessment in cash, and the passage 
of the assessing ordinance. 

"An abutting property owner now seeks to pay his assessments, but 
refuses to pay any part of the interest on bonds issued in anticipation of 
the collection of said assessment. 

"He tenders the amount in full of said assessment, less all interest 
on said bonds, to the village treasurer." 

nnd inqnire: 

"Must he not also tender the interest?" 

Section 51 of the Municipal Code, now section 3817 of the General Code, is 
as follows: 

"'\Vhen bonds are issued in anticipation of the collection of the 
assessment, the interest thereon shall be treated as part of theJ cost of 
improvement for which assessment may be made. If such assessment 
orl any installment thereof is not paid when due, it shall bear interest 
until the payment thereof at the same rate as the bonds issued in antici
pation of the collection thereof, and the county auditor shall annually 
place upon the tax duplicate the penalty and interest as therein provided." 

You state that the council of the village of Logan in August, 1909, upon a 
petition of more than three-fourths of the abutting property owners on Market 
Street in said village duly passed a resolution to improve Market Street by 
paving, and approved the plans and specifications therefor; that it was provided 
in said resolution that the cost of said improvement less the charges payable by 
the village would be assessed by the foot frontage on the abutting property 
owners. It is also provided by proper resolution that the interest on the bonds 
in anticipation of the collection of assessments should be a part of the cost of 
construction. It is provided also that the cost was payable in cash or in ten 
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-equal annual installments at the option of the property owner, cash being 
accepted in thirty days from the date of the final passage of the assessing 
~rdinancPs. You also state that four per cent. bonds were issued in compliance 
with said resolution, and the proper proportion was assessed against the prop-erty 
owners. That eight months have elapsed since the expiration of the thirty days 
for the payment of the assessments in cash, and the passage of the assessing 
ordinance, and that an abuttlng property owner now desires to pay his assess
ment, but refuses to pay any part of the interest on the bonds issued, etc., 

Section :3817 above quoted states: 

"If such assessment or any installment thereof is not paid when 
due, it shall bear interest until the wryment thereof. at the same rate as 
the bonds issued in anticipation of the collection thereof, and the county 
auditor shall annually place t1Jlan the tax duplicate the penalty and 
interest as therein proYided." 

It is my opinion under authority of the section last named that the abutting 
vroperty owner having permitted thirty days to pass in which time he was 
IJermitted to pay cash, and escape ]laying intPrest. that he now must pay the amount 
of his assessment plus the amount of interest dne thereon at the same rate as the 
bonds issued in anticipation of the collertion of assessments as provided for in 
said resolution, and if he fails so to do it can be certifiecl to the county auditor 
for collection and plac:ed on the tax duplicate as provicled in section 3817. 

G3. 

Very truly yours, 
TDIOTIIY S. HOGA:-1, 

Attorney General. 

BOND ISSUES--LIMITATIONS UPON AGGREGATE ISSUE- BASED UPON 
LAST PRECEDING DUPLICATE. 

The aggregate amount of bonds ~chich may 11e issuerl lly a municipality, 
1tnfler section 3942 General Code as arnendecl 101 0. L. 432, uncler the two and 
one-half pe1· cent. limitation is to be computed upon the last duplicate made up. 
Postponement of action unrler sair! law is TCC01Jtrnenclefl, hou;ever, until its 
·amendment. 

January 25, 1911. 

C. W . .Tn.-rn:R, EsQ .. City Solicitor. Xelsonville, 0. 
Dt: \R Sue-Your communication of January 21. 1911, received. You inquire: 

"In computing the aggregate amount of bonds which may be issued 
by a municipality under the provisions of section 3942 as amended 101 
Ohio Laws 432, without submitting the question to a vote of electors, 
unrlPr the limitation of two and one-half per cent., must the municipality 
compute the same on the duplicate of 1910? Or, would it be legal for 
the city to compute such aggregate amount of bonds upon the basis of 
the new appraisment which is to go on the duplicate of 1911 ?" 

Section 3942, as amended, of the General Code, provides as follows: 
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"The net indebtedness incurred by any township or municipal corpo
ration for the purposes mentioned in sections thirty-tv<:o hundred and 
ninety-five and thirty-nine hundred anrt thirty-nine of the General Code 
shall never exceed two and one-half per cent. of the 'total value of all 
the property in such corporation or township, as listed and assessed 
for taxation, unless the excess of such amount is authorized by vote 
of the qualified electors of tho township or corporation in the manner 
hereinafter provided." 

It expressly says: 

That the net indebtedness incurred by any municipality tor purposes men
tioned in sections thirty-two hundred and ninety-five and thirty-nine hundrecl 
and thirty-nine ot the Gene1·al Code shall not e.rceed two and one-1-!alf per cent 
uf tl!e total value of all.the property as Zistea and assessecl for taxation. 

The council of the city know the amount of the 1910 duplicate as listed 
and assessed for taxation; the l 911 duplicate is not yet complete; the real estate 
is subject to additions anrt lleductions, etc.: the personal property has not been 
listed for taxation, and will not he for several months, consequently it. will be 
impossible at this time to determine what the tax duplicate for the year 1911 
will be. 

I am, therefore, of the opinion that you must base your bond issue as pro
vided in section 3942 upon the 1910 duplicate as it is "l:sted" and "assessed." 

I would advise however, that if it were possible that you wait until the law 
found in Ohio Laws 101, page 430, applicable to your case is amended. This 
law has been found deficient in many respects; is not clear as to procedure; -
and indefinite as to its meaning; so much so that the city solicitors of this 
state in convention assembled unanimously agreed to postpone any action there
under by their respective municipalities until it was amended. A bill has 
alre-ady been introduced to change this law and will be passed no doubt at a 
very ~arly date. 

66. 

Yours truly, 
TIJ\IOTHY S. HOGA~, 

Attorney General. 

SE~II-ANJ\'UAL APPROPRIATION ORDINANCES-PUBLICATION-NEWS· 
PAPJ<JRS. 

The senti- annual appropriation ordinance is not an ordinance of general 
11ature req1.iring publication in two neu:spdpers of opposite politics of ge1ieral 
circulation in the municipality. 

January 25, 1911. 

;\1:u. H. R. ScHl:LER, City Solicitor. Galion, Ohio. 
DEAn Sm:-Your favor of January 24, 1911, received. You inquire: 

"Is the semi-annual appropriation ordinance an ordinance of a 
general nature which requires publication in two newspapers .of opposite 
politics of general circulation in the municiJJ'ality?" 



..L""XL'".lL REPORT OF TIIE _\TTOR::>."'"EY GEXER~L. L'501 

I am aware it has been the mling of this department heretofore that the 
semi-annual appropriation ordinance was an ordinance of a general nature which 
required publication in two newspapers of opposite politics ·of general circulation 
in the municipality. However, this identical question was decided by the 
circuit court of Jackson County, Ohio, in the past year, holding that the semi· 
annual appropriation ordinance was not an ordinance of general n~ture which 
required publication in two newspavers of opposite politics of general circulation 
in the municipality. The style of the case was The Transcript Printing Co. vs. 
The City of ·wellston, Ohio, decided in ::\lay, 1!110. The case was not taken to 
the supreme court. I do not think there is any other decision in Ohio upon this 
question. 

I will, therefore, hold that the semi-annual appr011riation ordinance is not 
an ordinance of general nature requiring publication in two newspapers of 
opposite· politics of general circulation in the municipality. 

67. 

Very truly yours, 
TDlOTHY S. HOGAX, 

Attorney General. 

EXTRA CO:\lPENSATION OF ENGINEER AND ASSISTANTS IN PlJ:\lPING 
STATION-POWERS OF COUNCIL. 

Under the inhibition of section 4213 General Code, council may not pay extra 
compensation for working overtime. to 11 rhief engineer and t:co assistants 
employee/ by council to take charge of an engine at the pumping station. 

January 25, 1911. 

i\IR. T. F. THmtPI'lOX, City Solicitor, Zanesville. 0. 
DJ,;AR Sue-Your con1munication of January 24th received. You state: 

"In our city water wort's department 'Ve employ a chief engineer, 
and two assistants, to take charge of the engine at the pumping station, 
which, of course, is. operated day anu night, either by the chief, or one 
of his assistants in charge. They arP. each paid by a fixed salary, per 
annum, which amount was fixed by counciL 

"Should they be called upon to do over-time work after their day's 
labor is ended, in your opinion could the city legally pay them extra 
compensation for such services, or would they of a nP.cessity be com· 
pelled to rely upon thE>ir compensation per annum, as fixed by council? 
They each being an officer, and salary certain per year, could the city 
contract with them for the extra service for extra compensation?" 

Section 4213 of the General Code is as follows: 

"The salary of any officer, clerk or employe shall not be increas.ed 
or diminished during the term for which he was elected or appointed, 
and, except as otherwise provided in this title, all fees pertaining to 
any office shall be paid into the city treasury." 

1 take it from your letter that the city council has created the office of chief 
engineer and the office of assistant engineers, and has fixed the annual salary 
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tor each officer. Under section 4213 of the General Code just quoted the salary 
fixed by the city council for the officers named cannot be increased or diminished 
during the term for which they are appointed. 

Consequently, the city could not contract with them for extra service, nor 
allow them extra compensf!tion. If, however, the engineer and assistants are 
not able to do the worl' there would he no legal objection to the employment 
of other assistants to aid them. 

8·4. 

Yours truly, 
TIMOTHY 8. HOGAN, 

Attorney General. 

NEWSPAPERS-"OF GENERAL CIRCULATION"-PUBLICATION OF ORDI
NANCE8-CONTRACT OF CLERK UNDER DIRECTION OF COUNCIL
OPINION MODIFIED BY LATER OPINION-"PUBLISHED" IN MUNIC
IPALITY. 

Under' section 124 Municipal Code, requiring ordinances to be published in 
iwo newspapers of ozJposite politics anfl general circulation in a n~unicipality, • 
such pltblication can only be made in papers "printed)' and cir·culated in the 
municipality. 

Any newspaper which may be circulated generally in the whole of a munic
ipality is a newspaper of general circulation. 

When the stat1tte provides tor the number of publi.cations and the number 
of newspapers, publications at more treq1tent times ancl in more newspaper·s than 
prescribecl would be illegal. 

Liability to pay tor such publications must rest ltpon express contract and 
where the statute has not prescrille(l the person who shall enter into the contract, 
council may a1tthorize the clerk to execute such contract ltnd.er its direction. 

CoLl..':uJHJS, OHIO, J·anuary 31, 1911. 

Hox. LEWIS STOCT, City Solicitor, St. Iliarys, Ohio. 
DEAR SIR:-I am in receipt of your communication of January 23rd in which 

you submit to this department for an opinion thereon the following questions: 

"1. Under the statute requiring ordinances to be published in two 
newspapers of opposite politics, and of general circulation in a munic
ipality, wourd a jjaper printed at Findlay, Ohio, but mailed from the 
post office at St. l\farys, Ohio, be published in St. Marys? 

"2. Under <>aid section what would constitute a newspaper? 
herewith submit three papers of circulation in St. Marys, Ohio, and 
request that you give your opinion as to which of same are newspapers, 
or whether all three are newspapers? 

"3. What would constitute a general circulation in a city with a 
population of 5, 732? 

"4. Where there are three newspapers can the <>rdinance be pub· 
lished in all three papers? 

"5. Can council direct a rotation of publication, two at a time?'' 

In reply to your first inquiry I desire to call your attention to the language 
of the statute relative to that matter, which reads as follows: 



..lX'\'L'..lL REPORT OF THE ~\.TTORXEY GEXERAL. 1503: 

"All ordinances and resolutions requiring publication shall be pub
lished in two newspapers of opposite politics, published and of general 
circulation in such municipality, if such there be," etc. 

Section 124 ~Iunicipal Code. 

It is my opinion that said section must be construed to mean that the news~ 
paper must not only be of general circulation in such municipality, but it must 
be published in such municipality. There seems to be no legal definition for the 
word "published," but the Century Dictionary says "to publish is to cause to be 
printed and offered for sale; issued from the press; put in circulation," which def· 
inition meets my approval, and, in my opinion, is the definition which should be 
taken to construe the word "publish" in order to determine the intention of the 
legislature, which must of necessity have meant, from the wording of the statute 
that the greatest publicity should be given to ordinances and resolutions by 
causing them to be printed in a newspaper or newspapers as provided therein, 
evidently meaning newspapers printed and circulated within said municipality; 
and hence the fact that a paper ·was mailed from the postoffice at St. Marys, 
Ohio, wotiid not mean, as I construe the statute, published in said municipality. 

In reply to your second question I desire to say that there are a great many 
definition of what constitutes a newspaper, and the following one, to-wit, "a 
newsp>aper is a paper or publication conveying news or intelligence; a printed· 
publication issued in numbers at stated intervals conveying intelligence of pass
ing events," is the best one that would express my opinion of what constitutes· 
a newspaper under the statute. In other words, it is hard to lay down an 
arbitrary rule as to' what might or might not constitute a newspaper, and as- the 
three newspapers you submit to this department cannot, in my opinion, test any 
matter or question beneficial to you at this time, on account of the fact that 
the St. Marys Socialist is not published in your municipality I do not desire to 
give any ruling or opinion as to whether or not the last named paper is or is not 
a newspaper. 

As to your third question I beg to say that inasmuch as the legislature has 
not defined what would constitute a general circulation only in the case of 
German newspapers, that that question must of necessity be left to the particular 
community as a question of fact as, what might be deemed a newspaper of 
general circulation in one community would not be considered so in another. 
However, it is my opinion that any newspaper which may be circulated generally 
in the Whole of a municipality would be a newspaper of general circulation. 

As to your fourth inquiry I desire to say that under the ruling made in the 
case of the Printing Company v. State, 68 0. S. 362, that where a statute provides 
for the number of publications, and also the numbe>r of newspapers to be pub~ 
lished in, it is my opinion that to publish such ordinances in more than two· 
papers would be an action unwarranted in law and unauthorized, and payment 
for said excess would be illegal. 

In reply to your fifth inquiry will say that I can find no authority for a 
council to direct a rotation of legal publications, and desire to call your attention 
to the recent decision of our supreme court, in the case of ::.\icCormick v. City of 
Niles, 81 Ohio State, 246, in which case the court laid down two rules, namely: 

"1. The liability of a municipal corporation to pay for the publi· 
cation of ordinances, resolutions and legal notices required by law to be 
published, must rest on express contract, and not upon a mere account 
for the rendition of such services." 
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"2. 'Vhere the statute has not prescribed the person who shall 
execute such a contract in behalf of a municipal corporation, it is con
sistent with section 1536·653, Revised Statutes, for the council, by ordi· 
nance or resolution, to authorize the clerk thereof to execute such 
contract according to the directions of the council." 

In conclusion, I <lesire to say that in my opinion city and village councils 
should, in matters relating to the publication of all ordinances, resolutions and 
legal notices required by law to be .Published, be guided by the rules laid down 
by the supreme court in the case last above referred to. 

85 . 

Yours very truly, 
TIMOTHY S. HOGAN, 

.Attorney General. 

. ELECTIONS-EXPENSES OF-LIABILITY OF COUNTY AND SUBDIVISIONS 
FOR RENT OF ROOl\IS. 

Our present syste·m of supervising elections is by county boards and the 
county is the 1Lnit. 

Expenses at conducting elections are to be borne lJy the county except 
1Dhen a different intention of statute appears. 

Under these principles, bills tor rent tor the Novemoer election 1910, should 
l1e paid out of the county treasury, but the expenses ot elections in odd numbered 
11cars is to be paid in the same manner, but deductions made tor the· various 
snbdivisions, in accord.ance with section 5053 General Corle. 

CoLc:mn:s, On1o. January 31, 1911. 

Hox. A. E. JACOBS, City Solicitor, Wellstc.n, Ohio. 
DEan Sue-Your communication of January 23rd is received. You state and 

inqtiire: 

Bills for rent have been presented to the city council of Wellston, 
by owners of rooms in the city in which the November e!ection .was 
held in the different wards and precincts of the city in which those 
rooms are found. 

"I advised the council that these bills should be presented to and 
paid by the county under the provisions of section 5052 and 5053 of the 
General Code; the prosecuting attorney of Jackson county informs me 
that he has a ruling from the secretary of state, to the effect that 
the.se bills should be paid by the municipality. I am not advised that 
the secretary of state cites any authority in support of his ruling. 

"I would be pleased to have your opinion as to who the law provides 
should pay these bills, and if .your opinion should harmonize with my 
advice to council in that respect, whether council should obey the law 
or the ruling of the secretary of state." 

Replying thereto permit me to say, first, that sections 5052 and 5053 
of the General Code provide as follows: 

"Section 5052. All expenses of printing and distributing ballots, 
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cards of explanation to officers of thE election and voters, blanks and 
other property and necessary expensfs of any general or special election, 
including compensation of precinct election officers, shal! be paid from 
the county treasury, as other county expenses. 

"Section 5053. In ;\lovember elections he!d in odd numbered years, 
such compensation and expensEs shall be a charge against the township, 
city, village or polilical division in which such election was held, and 
the amount so paid by the county shall bt> retained by the county 
auditor from funds due such township, city, village or political division, 
at the time of making the semi-annual distribution of taxes. The 
amount of such expenf;es shall he ascertained and apportioned by the 
deputy state supen-isors of the several political divisions and certified 
to the county auditor. In municipalities sit1.1ated in two or more coun
ties, the proportion of expense charged to each of such counties shall 
be ascertained and apportioned by the clerk or auditor of the munici
pality and certified by him to the several county auditors." 

Section :!2()0 General Code provides in part, 

"The trustees shall fix the place of holding elections within their 
township, or of any election precinct thereof. For such purposes they 
may purchase or lease a house and suitable grounds, or by permanent 
lease or otherwise acquire a site, and erect thereon a house." 

Section 1536-982 Revised Statutes providE's in part that: 

"The council of every municipality shall designate the place or 
places for holding the regular elections, and in all corporations divided 
into wards there shall he a place or places in each ward designate,] for 
holding elections." 

Section 4S44 of the General Code provides as follows: 

"F.lertions shall be held for each township precinct at such place 
within the township as the trustees thereof shall determine to be the 
most conveni~>nt of aC;cess for the voters of the precinct. Elections shall 
be held for each municipal or ward precinct at such place as the council 
of the corporation shall designate. fn registration cities, the deputy 
state supervisors shall designate the places of holding elections in each 
precinct." 

Section 4874 of the General Code authorb:es the board of elections to fix the 
plaf'e of registration and election in registration cities anrl directs such boards 
to provide suitable booths anrl ballot boxes or hire suitable rooms for such 
purpose, and for its office, at such rents as it deems just. 

Section 4946 of the General Code provides that the cost of the rents, 
furnishing and supplies for rooms hired by the board for its offices and as 
places for registration of electors, ann the holding of elections in such city 
shall he paid by such city from its g-eneral fund. 

The above are all the statutes refening- to tbe subject of expenses of general 
or spec·ial elections. They should b so construt>rl as to establish a constitutional 
anrl uniform system of conrlucting eleetions throughout the state. Our present 
system of supervising elections is by county boards and not by city boards, and 

4U-Yol. 11-A. G. 
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the county is the unit of our election system. Expenses ansmg in the conduct 
of elections should be borne by the county except in so far as a different 
intention appears by the statute. The only exPeption noted above is in the act 
relative to registration in citieJ> which act W.ls passed prior to the general law. 

Under the authority of section :1260 General Code and section 1536-982 Re
vised Statutes, which has been carriefl into the General Code, it is the duty of the 
trustees of the township and the council of municipalities, other than registration 
cities, to fix the place of holding elections; but the general act passed by the 
last general assembly, section 5052 and 5058 General Code, etc., provide that all 
the expenses arising from such election shall be paid out of the county treasury 
as other county expenses, but that in odd numbered years the amount so paid is 
to be retained by the county auditor from funds due such township, city, village 
or political subdivision at the time of making the semi-annual distribution of 
taxes, etc. 

I am, therefore, of the opinion that bills for rent for the November election 
1 no should be p1aid out of the county treasury, and the expenses of the election 
in odd numbered years to be paid in the same manner, but deducted as provided 
in section 5053 General Code. 

105. 

Yours very truly, 
TDIOTHY S. HOGAN, 

Attorney General. 

CITY SOLICITORS-ORDINANCE PROVIDING EXTRA COMPENSATION FOR 
PROSECUTIONS IN MAYOR'S COURT UNDER ROSE COUNTY LOCAL 
OPTION LAW-CONS'l'ITUTIONALlTY. 

The codifying commission. by omitting the part of section 137 of the Munic
ipal Code which provided for extra. compensation to solicitors for services in 
1JOlice court has recogn1.zefl that couacil has the right. by virtue of section 4214 
General Code, to provid.e by ordinance tor compensation to city solicitors in 
ad1li-tion to their salary tor services rendered llefore the mayor in the prosecution 
of cases under the Rose County Local Option L01c. 

The allowance of such "compensation" does not effect a violation of article 
II, section 20 of the Const·itution. providing that the general assembly may not 
effect a change in the "salary" of any officer during his existing term. 

CoL~::~rnes. On1o, February 9, 1911. 

Mu. A. E. JAcons, Cit11 Solicitor, ·wellston, Ohio. 
DF:AR Sm:-You submit the following ordinance for my consideration: 

"Be it ordained by the council of the City of Wellston, State of Ohio, 
"Section 1. That the city solicitor, in addition to his regular salary, 

shall receive, as compensation for his services as prosecuting attorney of 
the mayor's court, ten ( 10%) per cent. of an fines and costs collected 
and paid into the city treasury as a re·sult of any and all cases prosecuted 
in said mayor's court under the Rose County Local Option Law and also 
in all criminal cases prosecuted by the solicitor in said mayor's court at 
the request of the mayor of the city. 

"Section 2. That the city auditor is hereby authorized and directed, 
<1-t the end of each and every month of the term of service of the solicitor, 
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to issue to him an order on the treasurPr of s·aid city for the amount 
that may be due him, for that month, under the provisions of section 
one ( 1) of this ordinance, upon the presentation by the solicitor to 
the a~ditor of an itemized statement of the amount due him for the 
month, approyed by the mayor of the city. 

"Section 3. That this ordinance shall take effect and be in full 
force from and after the earliest period allowed by law." 

You ask my opinion as to the legality of such ordinance. 

Section 137 of the ;uunicipal Code provides that, 

"The solicitor shal! be prosecuting attorney of the police court, and 
!'hall receive for this service su"h compensation as council may pre
scribe, and such adflitional compensation as the county commissioners 
shall allow, etc." 

This section was amended by the act found in 9!'1 0. L., page 458, the 
language of the amendment pertinent to your inquiry being as follows: 

"The solicitor shall also he prosecuting attorney of the police 
court or mayor's court, and shall receive for this, service such compensa
tion as council may prescribe, and such additional compensation as the 
county commissioners shall allow; provided, that where council allows 
an assistant or assistants to the solicitor, said solicitor may designate an 
assistant or assistants to act as prosecuting attorney or attorneys of the 
police or mayor's court. The duties of the solicitor as prosecuting 
attorney of the police court or mayor's court shall be such as are 
provided in section 1813 of the Revised Statutes; such as are provided 
in this act, and in all other acts or parts of acts applying to all cities 
of the state and not inconsistent herewith." 

This section expressly provides that council may prescribe compensation 
for thE' city solicitor for his services as prosecuting attorney of the police court 
and mayor's court, and therefore it is clear that such compensation was intended 
to be in addition to his salary or compensation as fixed under the general 
section 4214. 

Section 4214 of the General Code is as follows: 

"Except as otherwise proviued in this title, council, by ordinance 
or resolution, shall determine the number of officers, clerlis and employes 
in each department of the city government, and shall fix by ordinance or 
resolution their respective salaries and compensation, and the amount 
of bond to be given for each officer, clerk or employe in each depart
ment of the government, if any be required. Such bond shall be made 
by such officer, clerk or employe, with surety subject to the approval 
of the mayor." 

Section 137 of the Xiunicipal Code, as found in 99 0. h, page 458, was not 
<•.g-ain amended; it stood as above quoted when the codifying eommission codified 
the revised statutes. 'rheir codifieation of this s~ction is fonnd in section 4303, 
4305 and 4306, whieh is as follO\\S: 
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"Section 4:.:0:3. The solicitor shall be elected for a term of two 
years, commencing on the first day of .January next after his election, 
and shall serve until his successor is elected and qualified. He shall be 
an elector of the city. 

"Section 430::>. The solicitor shall prepare all contracts, bonds and 
other instrument" in writing in which the city is concerned, and shall 
serve the several directors and officers mentioned in this title as legal 
counsel and attorney. 

"Section 4306. The solicitor shall also be prosecuting attorney of the 
police or mayor's (·ourt. Where council allows an assistant or assistants 
to the solicitor, he may designate an assistant or assistants to act as 
prosecuting attorney or attorneys of .the police or mayor's court." 

It will be noted that this codification, for some reason, leaves out the pro· 
vision, "the solicitor shall receive for this service such compensation as council 
may prescribe." 

It was not the intention of the codifying commission to omit, or repeal. 
substantive law unless the part omitted or repealed was covered by another law, 
thus making two provisions upon the saiPe subject. Therefore, it is plain that 
the codifying commission, and consequently the legislature, considered that the 
authority given in said section 137 of the General Code, 99 0. L., 458, to council 
to provide for a compensation of the solicitor as prosecuting attorney in the 
police court and mayor's court was covered by the provisions of section 4214 
quoted above. 

This section gives council full authority to fix the respective sararies and 
compensation of offic<'rs and employes. 

It is my opinion that the· law, as it stood at the time of the codification, 
gave council the power to provide compensation for the solicitor for services 
as prosecuting attorney of the police court or mayor's court, and as it was not 
the intention of the codifying commission, in codifying an act. to omit any sub
Etantive law th.erein eontained unless there was a like provision in some other 
statute, that the general section 4214 must be considered as giving council 
authority to provide for the compensation of the solicitor for his services when 
acting as prosecuting attorney of the police court or mayor's court in the same 
manne1· as provided in said section 1Cl7, 99 0. L., 458, before it was rorlified. 

It may be said that section 4214 General Code does not apply to the office 
of eity solicitor for the reason that the office of city solidtor is not one to be 
determined by council, but on the other hand, it is the creature of the state 
law. The answer to this is, that unless section 4214 in respect to salary and 
compensation embracfJs the city solicitor no statute whatever is to be found 
providing for payment for city solicitors' services. Section 126 of the Municipal 
Code which read as follows: 

" (Salaries of municipal officers, clerl<s and employes). Council 
shall fix the salaries of all officers, clerlu:; and employes in the city 
government, except as otherwise provided in this act, etc." 

was carried into section 4214 of the General Code. So that it follows, not only 
clearly and reasonably, but necessarily, that section 4214 provides for the 
payment to be received by the city solicitor for this service. Now, under what 
heads m·ay this payment be made? The section expressly provides that the 
council shall, by ortlinance or resolution, fix their respective salaries and com
pensation. What is understood by the term "salary?" This is defined in the 
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f'a!>e of Thomp!>on, relator, against .John Phillips, 12 0. S., r.17. By the r·onrt: 

"It is manife!>t, from the change of expression in th~ two clauses 
of the section, that the word 'salary was not used in a general sense, 
embracing any compensation fixetl for an officer, but in it~ limik!d sense, 
of an annual or periodical payment for sen·ices-a payment dependent 
on the time, and not on the amount of the service rendered. Where 
the compensation, as in this ca'se, is to be ascertained by a percentage 
on the amount of money received and disbursed, we think it is not a 
salary within the meaning of the section of the constitution." 

This doctrine is affirmed in the case of Gobrecht vs. Cincinnati, 51 0. S. R. 
pa~e Gf!, the first and second syllabi of which are as follows: 

"1. Compensation of a public officer fixed by a provision that 'each 
member of the board who is present during- the entire Ression of any 
regnlar meeling, and not otherwise, shall be enUtled to receive five 
dollars for his attendance,' is not 'salary' within the meaning of section 
20 of article 2, of the constitution, which provides that the general assem- · 
hly in cases not provided for in this constitution, shall fix the term of 
office, and the compensation of all officers; but no change therein shall 
affect the salary of any officer during his exifiting term, nnless the office 
he abolished. 

"" An increase in the compensation of sueit o!fl<!cr during his 
term is not prohibited by the constitution." 

Measured by the foregoing, I am constrained to hold that Ordinance 3G2 of 
the city·of Wellston is valid. I am aware that my distinguished 'predecessor, 
in an opinion dated Q('tober G, l!llO, held, that the ordinance to which you refer 
is invalid, and [ dislike to he constrained to reverse his opinion, but, after the 
most careful ronsideration of this ordinance I can come to no other conclusion. 
Tu addition to the rea!>oning in the caRe, I think practice and equity both 
fustain my conclusion. City solicitors in this state, generally in the past, have 
received salarY' anrl compensation. The office of city solicitor is one peculiarly 
requiring comJ)ensation, in addition to salary, because, it is impossible to tell 
the amount of extraordinary labors, the solicitor may be called upon to perform, 
aorl compensation is generally understood to be in payment of those extra
ordinary labors. Besides, it is just. If the solicitor is calle(l upon to prosecute 
cases under the Hose law, and render his services in that behalf, thereby 
bringing into the city treasury, large returns, equity would suggest payment 
therefor. 

:\Iy conclusion is therefore, that council has a right to provide by ordinance, 
for compensation to city solicitors for services rendered before the mayor in the 
prosecution of cases under the Rose county local option law. 

Very respectfully yours, 
TD10THY S. HooAx, 

A.ttorne11 General. 
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DIRECTOR m- PUBLIC SERVICE-CONTRACTS-AUTHORIZATION OF 
COUNCIL AND ADVERTISEMENT FOR BIDS-WORK DONE BY DI
RECTOR WITHOUT F'ORi\fAL REQUIREi.\iENTS-ALLOWANCE OF 
BILLS IN EXCESS OF $500. 

A clirector of public service has been authorized by the city council to 
advertise tor bids and enter i11to a contract tor the construction of a sewer, the 
estimatew cost of which was $640.10, and instead of entering into the contract 
in the formal manner. proreeded to construct the sezcer himself by means of 
/allorers in his department. Before completion it teas disc01'CTed that the aggre
gate cost of the work would e;rceed the aforesaid estimate. 

Hclcl: It the director had undertal•en the 11:oric in !fiJJtl faiih in f. he nope 
of saving money tor the city bills accndng atte1· the total cost had e:x;ceedecL 
$GOO.OO conlcL be pairl. but if as in this case. the facts seem to testify the work 
1ra.; undertaken wit/1 the express purpose of evading formal requirements, any 
expenses over $500 co,tlcl not be paid by the ci.ty. 

CoLl:)nJrs. Onw, February 23, 1911. 

Ho:-<. GEo. C. STEJXrc~IA:"/X. Cit~J Solicitor. 8andusk11. Ohio. 
DEAR Sm:-I am in receipt of your favor of February 7th, in which you 

:>tate that. 

"Upon estimates furnished by the diredor of public service and 
the chief engineer, the city council sometime ago, by proper and legal 
proceedings, authorized and directed the director of public service to 
advertise for bids and enter into a contract for the construction of a 
sewer, the estimated cost of which was $G·l0.1•). The s·~rvico ~iirectcr 

instead of entering into a contract upon advertisement with the lowest 
bidder, proceded to construct the sewer by day labor employes in his 
department and purchasing in the name of the city the necessary sup
plies therefor. 

"From an inv~;stigation I have made I am reasonably assured that 
the sen·ice director proceeded to do the work ror thE reasnn that he 
supposed it would result in a saving to the city and at a cost of less 
than $500.00. Before completing the worl,, however, he discovered that 
the cost of the sewer would exceed not only $500.00, but the amount 
of the engineer's estimate. Out of the sewer fund appropriated by 
council, some of the bills incurred have been paid, hut there is a 
balance owing to laborers and material men which the city refuses 
to pay on the grouml that the director of public service illegally incurrer/ 
the indebtedness and that the city is not liable for the payment of thn 
same." 

and 1equest my opinion as to whether or not the city ca:1 legall:v avoid payment 
of the unpaid bills upon said work. 

Section 4328 of the General Code provides as follows: 

"The diredor of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervision 
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of that department not involving more than five hundred dollars. When 
an expenditure within the department, other than the compensation of 
persons employed therein, exceerls five hundred dollars, such expenditure 
sh::1ll first be authorized and directed ))y ordinance of co•mciL When 
so authorized and directed, the dirertor of public service sh-all make a 
written contract with the lowest and best bidder after advertisement 
for not Jess than two nor more than four consecntiv<J weclis iu a news
paper of general circulation within the city." 

The section just quoted authorized the director ~f public service to make 
any contract or purchase supplies or material, or provide labor for any work 
nnrlet· the supervision of his department, not involving more than $500.00, ))ut 
when the expenditure within his department exceeds $500.00, such expenditure 
shall first be authorized and directed by ordinance of eoundl, anrl when so author
ized and directed, the director of public service is requested to make a written 
contract with the lowest and best bidder, after advertisement for not less than 
two, nor more than four consecutive weeks, in a newspaper of general circulation 
within the city. 

The provisions of section 4328, formerly section 143 Municipal Code, in 
regard to the manner of entering into a contract in excess of $500.00 have been 
held to be mandatory, an·d that unless such contract is authorized by council, and 
a contract entered into in writing, after advertisement for the required time, 
the same will be absolutely void. Welker vs. Potter, 18 0. S., 85; Gas & Water 
Company vs. Elyria, 57 0. S. 374; Lancaster vs. Miller, 58 0. S. 558; Buchanan 
Bridge Company vs_ Campbell, 60 0. S. 406. 

In the city of Sandusky, estimates were furnished by the director of public 
service and chief engineer, that the contemplated improvement in that city 
would cost more than $500, to-wit: $640.10; the council, acting upon this 
estimate, by proper and legal proceedings, authorized and directed the director 
of public service to advertise for bids, and enter into a contract for the construc
tion of the public sewt'r; the council, in this instance, is not at fault. They 
complied with the letter and spirit of the law. The director of public service, 
notwithstanding he had an estimate of the cost, exceeding $500.00, and notwith
standing he was order'ld by council to advertise for bids and let the contract 
as required by law, believing possibly he could do the work for less than $500.00, 
proceeded to construct the sewer by day labor and to purchase supplies; before 
completing the work, however, he found that the cost of improvement would 
exceed not only $500.00, but would exceed the engineer's estimate. Some of the 
bills have already been paid by council, and the balanre owing to laborers and 
material men is not paid, the city refusing to pay ))ecause it claims the same is 
illegaL You inquire: Under the circumstances set forth, can the city legally 
aYoid payment of these unpaid bills? 

There would be no question about the illegality of a contract if the city 
had let the contract to some party to construct the sewer mentioned at an agreed 
price exceeding $500.00, and no ref'overy could ))e had thereon, even if the 
sewer had been completed in good faith, if the director of public service had 
not advertised for bids prior to the making of such a contract as required by 
section 4:328 General Code. Lancaster YS. :Miller, 58 0. s_ 558. 

In the case just mentioned, the court, construing section 2303 R S., now 
section 4328 General Code, held that the adyertisement for bids for which said 
section prescribed is indispensable to the validity of the contract The court 
stated that, 
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"The evils against which these restrictive statutes are directed 
are municipal extravagance and the negligence and indifference of 
municipal officers. They were desir-,'lled for the protection of municipal 
taxpayers generally, as well as to guard against excessive special assess
ments against property to pay for local improvement. The mischief aris
ing from municipal prodigality and the growth of municipal debts that 
attended thereon, called loudly for an efficient remedy. These restric
tive statutes are the answer to that call. They embody that principle 
of sound public policy which seeks to enforce economy in the adminis
tration of public affairs. The judicial tribunals of the state should 
administer these laws so as to advance the purpo~e thus sought to be 
accomplished. Contracts made in violation of these statutes should be 
held to impose no corporate liability. Persons who deal with municipal 
bodies for their own profit should be· required at their peril to take 
notice of limitations upon the powers of those bodies which these 
statutes impose. 

"The corporation should not be estopped by· the acts of its officers 
to set up these statutes in defense to contracts made in disreg'ard of 
them. It would be idle to enact those statutes, and aftEo-rward permit 
their practical abrogation by neglect or other misconduct of the officers 
of the municipality. If snch effect should be given to such acts of 
mnnicipal officers it would defeat the operation of_ the statutes. The 
strict enforcement of these provisions may occasionally cause instances 
of injnstice; it is possible that municipal bodies may secure benefits 
undn a contract thus declared void and refuse to make satisfaction,. 
In the natl1re of things, however, these instances will be rare. Those 
who deal with publie agencies entrnsted with the management of munic
ipal affairs usually experience liberal treatment. Such agencies are 
not stimulated to acts of injustice by cupiflity. Self-interest, that great 
motive to overreaching, is absent. If, however, cases of hardship 
occur, they should be attributed to the folly of him who entered into 
the invalid contract. The gateways of municipal prodigality should not 
be left wirle open, becausf: an attempt to narrow them may cause an 
occasional instance of seeming hardship." 

The facts in the :\'Liller case, just quoted, and the one we are considering, 
are similar in a ;;reat many respects; except that one step further was taken 
in the Miller case, and the contract was let without going through the formal
ities required by statute, and it w'as held that Miller could not recover, although 
h€ completed the work and it was conceiled that the contract was entered into 
in good faith by all the parties. Are the material men concerned in the work at 
Sandusky in any better position th'an Miller in thP- case of the city of L:mcaster 
vs. Mill~r, from which I have just quoted? The court in the Miller case said: 

"While a mnnicipality in this state should not be allowed to divide 
an improvement, which is in fact single and entire, into separate parts 
so as to make the cost of each part less than $fi00, and contract sepa
rately for the construction of each part, thereby evading the provisions 
of 'section 2303, revised statutes, as to advertising for bids; never
theless, if in view of the circumstances under which the city was 
acting at the time tnis C'ontract was marie, it in good faith had elected 
to regard the construction of each section as a matter distinct and inde
pendent of the other, and had proceeded to contract separately for each 
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Rf>rtion, neither woPld havE' originall~· involved an expen•Jiture ot' $:iOO, 
and therefor!', it might not havP fallen v:ithin the provisions of section 
2:lfl3 as to advertising for bids. Thls was not done, howPver, but instead, 
the two sections were treater! as one and their construction was provided 
for by a single contract, which involved an expenditure exceeding $500." 

If the director of p11blie service in the city of Sandusi'Y was acting in good 
faith, and believed that he could save the city some money by performing the 
labor with employes or the department of public service, I am inclined to 
believe that the courts, bef:ause of a mistake made under such circumstances, 
would hold that the laborers and material men should be paid out of the funds 
of the city; but can the director of public servicf' under the facts set forth in 
your letter claim that be acted in good faith? He had an estimate, made by 
the engineer, showing that the improvement would cost more than $500; he 
was ordered and directed by council to advertise for bids; and in the face of 
thEse facts he commenced the improvemPnt and expended an amount far in 
excess of $500. To permit the requirements of section 4328 General Code to 
be set aside under such circi1mstancec; woulfl 11ractically nullify the law; as 
the court says in the :\filler case, "it would be idle to enact those statute!> 
aiJ(I afterwards permit their practical abrogation by neglect or other miscon
du~:t of the officers of the municipality." Section 4328 General Code author
i:o:Ps the director of public service to ]Jllr,.lwse Sl'PPlies or material or provi£11' 
laiJOr for any 1cm·k urnler the super-vision of his c/P.partment not involving more 
than $500; but when. the e.rpeucliture e.Tf'r.e!ls $500 it directs what steps must 
lie taken before any ·money may be legally paicl out of the cit11 treasury. The 
improvement in the city of Sandusky cost more than $500; an estimate was 
furnished to council that the cost of the same would exceed $500; the council 
Look the necessary steps, and by proper and legal proceedings authorized the 
diredor of public service to advertise for the bids and enter into the contract 
as required by law; this was not done. 

T am therefore of the opinion that these bills are illegal and may not be 
paid by the city. It may be a hardship, hnt it should be attributed to the 
c>ffieer who illegally contracted the work. Very truly yours. 

A 150. 

rnwTIIY s. HooA:~<, 

.Attorney General. 

CITY 'EJNGTNEER--GENERAL l}UTIES-EXTRA CO:\TPENSATJON FOR WORK 
ON CITY SEWERAGE CONSTRUCTION NO'f' PERMITTED. 

nrdinance.~ of council mrzy nnt be 1mreasonable nor arbitrar1J. and therefore. 
rm orllinauce totally Pl'Ohibitin!J the moring of hou.~es on or over public streets 
ancl arennes, is invalicl . 

.As it is the duty of a city engineer, appointed by the director of public serv
il-e, unrler section 4327,-General Code, to take r·are of all en{lineering tchich comes 
uniler the supervision of the direetor of publir• service, sairl engineer cannot be 
allou:erl arlclitional wage.~ for 1ror1.- cmiiH'r·terl with the construction of a dt11 
f'ewerar1e -~vstem. 

CnLl'\IIWS, Onro, :\larch G, 1911. 

Ho.\. F. G. Lmw. Cit)J Solicitor. Bellefontaine. Ohio. 
Df..\H SIR:-In your favor of February 18th. yon have !'nhmitted to me three 

f!IIP~tions. whi('h J shall tal'e np in the order snhmittP.d. 
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''First. I have been ordered by the city council of our city, which 
is Bellefontaine, Ohio, to prepare an ordinance prohibiting the moving of 
dwelling houses or any kind of buildings on our streets and avenues. 
For instance, the ordinance is intended to prohibit a man from moving 
a house from one lot to another o''er a street. 

"Would such an ordinance stand, or would it be impossible to bring 
suit under such an ordinance without being defeated for want of power· 
under the law?" 

It is well settled that ordinances in order to be valid and binding must be 
reasonable; that if they :Jre arbitrary and oppressive they will be declared void. 
The ordinance in question, to-wit: 'l'o prohibit the moving of dwelling houses 
or any kind of buildings from one lot to another over a street, would not be a 
reasonable one, as it does not tend to regulate, but to prohibit the use of the 
street in the case mentioned. 

It is my opinion, therefore, that said ordinance would not stand for the 
reasons above given. 

"Second. Our city is building a sewerage system. May our city 
engineer receive additional wages by the day while he worl<s on this 
sewerage work?" 

Section 4325 of the General Code provides: 

"The director of public !Service shall supervise the improvement and 
repair of * •> * sewers " " ''" 

Section 4B27 of the General Code provilles: 

"The director of public service may establish such subdepartment 
as may be necessary and det0rminc the numb<'r of superintendents, dep
uties, inspectors, engineers, harbor masters, clerks, laborers and other 
persons necessary for the exeP.ution of the work and the performance of 
the duties of this department." 

I assume from your question thar the city engineer of your city has been 
appointed by the director of public Rervice as provided for iu the above section 
-~327, and that as such engineer he has been :1ppoini.ed to take care of all en
gineer:ng work which falls under the supervision of the dirertor of public serv
ice. Section 4325 al)ove given makes it the duty of the director of public service 
to superv:se the improvement and repair of sewers. 

It is my opinion, therefore, that as it !s already the duty of your city e'ngi
neer to supervise the building of the sewerage system, he cannot receive addi
tional wages while at work on. this sewerage· worlc 

"'l'hinl. A majority of tile O\'mers on a street, that is, a majority 
of the front foot owners, petitioned conucil to imprOV<' the streets with 
mar.adam. Council ignorer'! the petition, but several months later passed 
a resolution declaring it necessary to improve the same stred with brick. 
May this improvement be made by counr.il "'vithout regard to the afore
said petition?" 

Section 3814 of the General Code provides: 
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"Whtn it is deemed necessary by a municipality to make a public 
improYement to bf! paid for in whole or in nart by special assessments, 
council shall declare the necessity thereof by resolution, three-fourths of 
the members elected thereto conr:urriug, except as otherwise herein pro
vitled. Such resolution shall be published as other resolutions, but shall 
tal\e effect upon its first publication." 

Section 3S35 of the General Code proYides: 

"No public improvement, the ('OSt or part of cost of which is to be 
specifically assessed on thz owners of property, shall be made without 
the concurrence of three-fourths of the members elected to council, un
less the owners of a majority of the foot frontage to be assessed, petition 
in writing therefor, in which event, the council, a majority of the mem
bers elected thereto concurring, may proceed with the improvement in 
the manner therein provided." 

A majority of the owners of the foot frontage having petitioned council 
to improve the street with macadam, and council having ignored the petition, it 
is the same as if the petition had not been filed. The above section ( 3814) per
mits council to. make the public improvement with the concurrence of three
fourths of the members elected to council. 

It is my opinion that council may make this improvement without referring 
to petition of owners of the front footage, pruviding the resolution that was 
passed received the concurrence of three-fourths of the members elected to 
council. 

157. 

Yours very truly, 
TI::IlOTHY S. HOGAN, 

Attorney General. 

PAVING OF MACADAM:t:i-IED ROAD IS A REPAVING UN'Dl•.:R SECTION 3R22 
GENERAL CODE-ASSERSMENTS. 

CoLI_':IIBI:S, Onm. March 7, 1911. 

Ho:-~. Ct:sTF:n SxvoF.u. Cif'l/ Solicit0r. Lornin. Ohio. 
DF.AH Sm:-Replying to your letter of February 2nd, requesting the opinion 

of this department as to whether or not the property abutting upon a street 
which has been improved by macadamizing, and which the property owners 
desire to have paved, will be assessable for more than one-half of the cost of pav
ing, that is, will the paving of such a street be a repaving as contemplated in sec
tion 3822, GE-neral Code, I b(g to state that in my opinion such paving would be 
a repaving as contem]Jiated by the statute. 

This is the holcJ:ng of thp circuit court in the case of Van Deman, et al., 
vs. 'l'he City of Delaware, copy of whic-h opinion, in compliance with the request 
of your letter, I am enclosing herewith. 

Very trul~· yours, 
TD!OTIIY s. HOGAN, 

Attorney General. 
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161. 

HOARD OF EDUCATION-NO POWER TO F.,\IPLOY PROCEEDS OF BOND 
ISSUE TO PURPOSES OTHER THAN SPECIFIED IN NOTICE AND 
RESOLUTION. 

The language of the statutes u:ill not pt'rmit of a constrttction allozcing a 
l;oa-r<l of education to erect an eight-room l;uildi1t!J -in place of a four-room littild
<ng m.cntiflnecl in the resolution and notice in the bonrl issue proceeclings tor sairl 

rmnJose. 
Neither has the boarcl 110•ner to constr-uct an acltlition to a school bttildino 

ln mwther part of the city not mentionecl in saicl notice and resolution. 

Cor.u:11nus, Onw. March 7, 1911. 

H<L'\. T. Y. McCRAY, City Solicitor. JJfans(ielrl, Ohio. 
D~~AH Sm:-I am in receipt of your lette1· of F'ehnmry 16th in which you ask 

tlw following questions: 

"1. Has the board of edncation of the city school district of the 
c:ty of Mansfield, under its authority to issue honrls, as bestowed by a 
vote in conformity with notice and resolution, the power to build a four
ro::Jm school building, in place of the eight-room lmil<ling mentioned in 
saitl notice and resolution?· 

"2. Has the hoard, under said authority to issue bonds, the power 
to construct an addition to a school building in another rmrt of the city 
not mentioned in said notice and resolution, and under said authority 
to issue valid bonds therefor? 

"3. If the second questhn is answered in the affirmative, how can 
the hoard construct additions to buildings not mentioned in the resolu
tion and issue valid bonds therefor under authority of its proceedings 
so far had, and without holcting another election in the matter?" 

In answer to your first inquiry l would say that the board of education has 
not the power to build a fol!r-ro::~m building in place of the eight-room building 
as mentioned in said notice and resolution, for the reason that it would not be 
in compliance with what the people voted for, as described in the notice to the 
electors fo1• holding said election on the proposed bond issue. In other words, 
it would not be in accordance with the proposition fur which the electors of the 
l\T;ansfield city school district voted for as set forth in said notice. 

Section 7625 of the General Code requires the boarrl of education to make 
an estimate of the probable amount of money required for such purpose or pur
poses. It !s apparent that an estimate for a four-room building would not be 
an "estimate for an eight-room school building." Iu other words, the estimate 
would be a false estimate, and therefore, the electors votect upon a false estimate, 
and the reasoning of the statute requires that the electors shall vote upon a 
fairly a~curate estimate when submitted to them for their approval or rejection, 
as provided in said section of the General Code. 

I am of the opinion lhat statutes which authorize or empower bodies to 
issue bonds are to be strictly construed and to be strictly followed. 

In answer to your second question .vould say, section 7625 provides: 

"When the board of education of any school district determines that 
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for the proper accommodation of the schools of such district it is neces
sary to purchase a site or sites to erect a school house or houf:'es, to com
plete a partially built school house, to enlarge, repair or furnish a school 
house, or to do any of such things, etc." 

So that the board bas not the power to construct ::tn addition to a school 
building in another part of the city not mentioned in said notice and resolution, 
for to do so the board would be expending money raised by an unauthorizerl 
and legally unwarranted bond issne, hePause I he proposition of issuing the bonds 
for repairing or furnishing a school house was never submitted to the electors 
of the said city school district. 

I think my answer to the first and seconfl questions answers your third 
inquiry in this, that the board must hold another election in order to construct 
additions to buildings by an issue of bonds for the reason that the proposed 
issue of honds for that purpose has not as yet been submitted to the electors 
of the district as required hy the above mentioned section of the General Code. 

191. 

Trusting that this answers you:' inquiries satisfactorily, I am, 
Yours very truly, 

TnroTIIY S. HOGA1>, 

Attorney General. 

COUNC[L AND DIRECTOR OF PUBLIC SERVICE-POWER TO INSTITUTE 
PROCEEDINGS ON BOND ISSUES AND CONTRACTS, WHICH MUST BE 
COMPLETED DURING TERMS OF SUCCESSORS. 

One cot1.ncil may sell bonds ana another council act 'i.lpon the contract con
nedecl therewith, anrl there is no ·,-eqvirement that all legislation and all pro
ceedings be complctecl in a single term. 

'l'he ZJrinciplcs apply to the action of a director nf publid service who may 
let contracts which must be com]Jleterl by his snccessor. 

CoLu~mus, Omo, March 22, 1911. 

Hox . .J. F. Kuuxs. City Solicitor, New Philadelphia. Ohio. 
1\IY DEAH Sm:-We havE> received your favor of the 12th inst. in which you 

state as follows: 

"The council of our city is <.:onlemplating the construction of a sew
age disposal works and a sanitary r:;ewer. Plans have been prepared, 
and are about to be adopted bY tht. council. A bond issue will have to ue 
voted for the purpose. 

"By the time the bond issue is voted, and the necessary legislation 
ena.cted. the greater part of the summer will be gone, and there will 
not be left sufficient timE> to let the necessary contract for the work to be 
completed within the year 1911, at lhc close of which year the term of 
the present co.uncilmen expires. 

"I have two queslious upon whieh I earnestly solicit your opinion. 
The fin;t h<: Can the present eoundl ~>ell bonds (in l!lll, at the elose of 
whif'h year the term of its mPmbers E>xpires) for the construction of the 
sewer and !'ewag(' disposal worl.:s in 1~J12? The second question is: In 
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event our bonds are sold and the necessary legislation completed, can 
the. director of public service Jet a contract for this work, which contract 
will not be compl~ted within his term, that is, prior to January 1st, 1912? 

"lt appears to me that whatev"!r is done by either the council or the 
director of public service in this matter should be done and completed 
within the year 1911." 

In regard to your first question: '·Can the present council sell bonds (in 
191.1, at the close of which year the term of its members expires) for the con
struction of the sewer and sewage disposal works in 1912," section 3939, of the 
General Code, which reads as follows, covers this question: 

"When it deems it uecessary, the council of a municipal corporation, 
by an affirmative vote of not Jess than two-thirds of the members elected 
or appointed thereto, by resolution or ordinance, may issue and sell 
bonds in •mch amounts ann denominations, tor such period of time, at 
such rate of interest, not exceeding six per cent. and in the manner as 
provided by law, for any of the following specific purposPs: "' * *" 

And subsection 3 of the same section: 

"For sanitary purposes and for erecting a crematory, or providing 
other means for disposing of garbage and refuse matters." 

Council sells the bonds, and it does not make any difference whether the 
members thereof are members when the works are completed, council being a 
continuous body. 

Your second question is as follows: "In event bonds are sold, and the 
necessary legislation completecl, can the director of public service let a contract 
for this work, which contract will not be completed within his term, that is, prior 
to .January 1, 1912 ?" This question seems to be covered by the preceding one, 
and it does not make any difference who is the director of public service if he 
complies with the Jaw in Jetting the contract, and after snch contract is made 
the city is bound, and not the director of public service. For illustration, I 
might say that the bonds for the Columbus garbage plant were sold, and the 
contract let in 1902, and the plant was not completed until 1908; so you can 
readily see that there were sPveral changes in officers between the selling of 
bonds and the completion of the plant. 

Very truly yours, 
Tili!OTHY s. HOGAN, 

Attorney General. 
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210. 

BRIDGES-RIGHT 01<' CITY TO :\IOXEYS LF.YIED BY COL'NTY C0:\1:\11& 
SIONERS UPON PROPERTY OF CITY-CONSTITUTIONAL LAW-SPE· 
CIAL LEGISLATION-VESTED RIGHTS. 

Lel:ies by the county commis.•ioners teen made tor bridge funds unrler sec
tion 2824, Reviser! Ntat11tes. 1rilid1 provirles tlwt cities having a population of 
8,273 srwuld bP er>litlcrl to be pai•l from said funrls all money col'lected upon the 
propert!l at the city. an!l that sairl moneys shall he c::rpenclecl for bl"idge construc
tions within said city. Later. saicl statute 1cas repealed by section 13767, Gen
eral Corle. along u:ith r·e1·tain other special tegi,<·lation statutes. with the attendant 
provision that 1·ights ana liabiUie~> theretofore. incurred should not be affected 
by the repeal. 

Held: That u;helhe1· or not said act is rontro.ry to constitutional provisions 
against special legislation, ancl whether o1· not the clause. ··saving vested rights" 
is legal, the equity is tcith the city, and it shozllcl be entitlecl upon. aemancl, to 
the share of moneys so Ievie(/ upon its ou;n proper·ties. 

Cou;~mrs, Onw. April 3, 1911. 

Hox. Tno1IAS .T. St::\L\n:ns, City Solicitor, Marietta, Ohio. 
DEAR Sue-Some days ago you inquired of this department verbally in ref

erence to the right of the city of :\{arietta to deman!l and' receive the whole of 
the proportion of the bridge fund collected npon the property within said city 
upon demand of the council of said city. 

You inform me that. the city of Marietta heretofore caused a bridge to be 
built, and to meet the expense thereof bonds in a large amount were issued; 
that. the bridge was built by said city and the bonds issned thereunder on ac
count of section 282·~, Revised Statutes of Ohio, which provided inter alia as 
follows: 

"The commissioners, at their March or June sessions, annually, may 
levy on each dollar of val nation of taxable property within their county, 
for road and bridge purposes, as follows: In a county where the val
uation of taxable property exceells eighty millions an!l does not exceed 
one hundred and twenty million dollars, five-tenths of a mill; where the 
amount exceeds fifty and does not exceetl eighty millions, seven-tenths 
of a mill; where the amouut exceeds twenty millions and does not exreed 
fifty millions of rlollars, one mill and one-tenth; where the amount ex
ceeds ten millions and doe!'.~ not exceEd twenty millions of dollars, one 
mill and five-tenths; where the amount excee!ls five millions and does 
not exceed ten millions of dollars, three mills; and where the amount 
is less than five millions of dollars, five mills and five-tenths; and of the 
tax so levied, the commissioners shall set apart such portion, as they 
may deem proper, to be applied to the building and repair of bridges, 
which portion so set apart shall be called a. bridge fund, and shall be 
entered on the duplicate in a separate column, and shall be collected in 
money, and expended, except as may be otherwise provided by law, under 
the directions of the commissioners in builrling bridges and culverts, or 
in repairing the same: " "' " 

"(:\IARIET'l'A) and provided further, that in cities having at the 
laot federal census a population of 8,273, the whole of the proportion of 
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said bridge fund collected upon the property within said city shall upon 
demand of the council of said city, therefore, be paid int? the treasury 
of said city, and shall l.Je expended by said city for the purpose of build-
ing and maintaining bridges therein; * * *" 

You further advise me that the city of Marietta is without funds to meet its 
obligations resulting from the issuance of said bonds unless the county com
missioners shall order the whole of the proportion of s~id bridge fund collected 
upon the property within said city turned over to your city treasurer for the 
purpose of meeting the obligation on said bonds. 

The situation which you describe is singular indeed, and presents many 
peculiar matters for consideration. 

Section 2824 was repealed by section 13767, General Code, the heading of the 
latter section being as follows: 

"The following sections of the Revised Statutes and acts, and parts 
of acts, of the general assembly are hereby repealed." 

Then follows the numbers of the sections repealen, amongst them being 
section 2824, of the Revised Statutes. However, these repeals are subject to con
ditions that then existed as shown by section 13766 of the General Code, which 
is as follows: 

"Nothing contained in section thirteen thousand seven hundred and 
sixty-seven, repealing a section of the Revised Statutes, or an act of the 
general assembly or part thereof, shall be constrned to affect a right or 
liability accrned or incnrredl thereuncier, or an action or proceeding for 
the enforcement of such right or liability; nor to relieve any person from 
punishment from an act committed in violation of such section, act or 
part thereof, nor to affect an indictment or prosecution therefor; and 
for such purposes, such sections, acts or parts thereof, shall continue in 
full force and effect notwithstanding such repeal." 

It is my judgment that section 2824, R. S., is still in. full force and effect in
sofar as the fulfillment o( any obligations that were incurred in accordance 
with its terms, and in reliance upon it. It is true that Rtatutes of that char
acter have been held by our supreme court to be unconstit11tional, coming under 
the head of "special legislation." Sec the following cases, and particularly, 
Platt, a Taxpayer, etc., v. Craig, Daly, James, Individually, etc., et al. Jones, 
Mayor of the City of Toledo, v. The State of Ohio, ex rel., Walbridge, 66 0. S., 75. 

Also, State of Ohio, ex rei., Nicely, eta!., v. Jones, eta!., 66 0. S., 453. 
Also State of Ohio, ex rei., Attorney General, v. Beacom, et a!., 66 0. S., 491. 
However, insofar as I am advised, no acts that were done in accordance with 

the provisions declared unconstitutional have been held as a nullity, nor do I 
!mow of ~ny contraets or other obligations entered into by virtue of the "special 
legislation," to which I have referred ,in Ohio, that have been held invalid. 

Judge Shauck, speaking for our supreme court in the Beacom case, to 
11hich I have referren, said on page 508, 66 0. S., as follows: 

"But this is a public action, instituted and conducted l3olely for the 
protection of the public against injuries to result from infractions of 
the constitution, and while a judgmant of ouster mnst follow our con
clusions, we think public considerations will justify such suspension 
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of its execdion as 'viii give to those discharging the duties of the 
other departments of the government of the state an opportunity to take 
such action as to them may seem best, in view of the condition which 
the execution of our judgment will create; and rhis suspension will be 
until rhe 2nd of October, 1902." 

It would thus appear that our supreme court •lid not intend that its decree 
should operate backwards, anrl that the ;nfirmity of the legislation which was 
held unconstitutional, was an infirmit) that must not longer continue than the 
second of October, 1902. 

Our supreme conrt did not hold th'~ legislation referrsd to as void, but only 
voidable because the officers referred to in the various decisions to which I have 
referred were permitted to continue unlil October 2nd, 1!}02, and, therefore, the 
Rtatutes were not held unconstitutional absolutely, bnt only in the modified way 
that I have indicated. 

From what 1 have said it will appear that neither by the decision of our 
>:upreme court nor by the act of the legislature was it intended that any con
dition which had theretofore been created, shonld be interfered with. 

SePt ion 2421 of the General Code provides: 

"The commissioners shall construct and keep in repair necessary 
b1·idgrs over streams and public canals on state and county roads, free 
turnpikes, improved roads, abandoned turnpikes and plank roads in com
mon public use, eJ.cejJt u;;ly such bri(!ges as are 1VhOil1f in cities and vil
lages hm>ing by law the right to de:nand, anrl do demand and receive 
part of the bl'i!lge fund leviecl UJJOn property th-erein. If they do not de
mand and rccei ve a portion of 1 he bi-idge tax, the commissioners shall 
construct and l<eep in repair all bridges in snch cities and villages. The 
granting of the demand, made by any city or village for its portion of 
the bridg-e tax, shall he optional with the !Joard of curnmissionns." 

This statut,• expressly recognizes the right of citiEs and villages to de
mand and receive part of the hridgP. fund levied upon prO]>P.rty therein. 

In ease section 2S24, Revised Statute~. !Je not in force as to- :\1arietta, your 
C'ity would, not have the right by law co den1and and receive part of the bridge 
fund levied upon property. In the latlcr event it i~ the duty of the commis
sioners to construct and keep in repair necesc:ary briuges over streams and 
public canals on statC' and eounty roads, frC'e t11rnpikes, improved roads, aban
doned turnpikes and plank roarls in comnwn public use. 

Section 2421 of the GenPral Code was or;;inally section ~GO, Revised Statutes. 
How.ever, it had this in addition: 

"Provided that in all case~ exce]Jt cuuntie:; containing a city of the 
first grade of the first c]af,s, lhi! ~ranting of the demand. made by: any 
city or village for its portion of the brirlg~ tax, shall be optional with the 
said board of commission<'rs." 

The proviso to which I have referred as being in section ~GO, Revised Stat
utes, was omitted from section :!-121. General Code, <iouhtle~;:s upon the theory 
that it was uneomtitutional, rcferrinr, only to Handlton county, but the fact 
that this provision, to-wit: "fxeept only sl!r h bridges as :ue wholly in cities 
and villages having !Jy law the right to r!nmaad, :md rlo demand and receive 
part of the bridge funrl levi('r! upon P'"·>I!:?I ty then in," was left in section 2421, 

41 Yol. II A. (;, 



1522 CITY SOLICITOR~ 

General Coue, would seem to indicate the legislative intent still existing to the 
effect that certain cities still had the right to demand and receive this money 
on account of conditions that were created prior to the declaration of our su
preme court that such statutes. were invalid. 

'Vhether or not section 2824 is still in force in reference to your city, the 
commissioners may act. If your city has not the right t.o demand and receive 
the bridge fund, then it is the duty of the commissioners to construct and keep 
in repair necessary bridges over streams, public canals, etc., and I cannot bring 
myself to believe that the city of lVlarietta is required, either in law or good 
morals to furnish a bridge for the county of ·wa'>hington in the light of existing 
past legislation on this subject. By virtue of section 2421 the county may, and 
should do its part for the providing of bridges, and inasmuch as your city is 
under a bonded indebtedness growing out of the construction of the bridge re
ferred to, it is my conclusion that by virtue of se~tion 2421, your county com
missioners have a perfect right to honor the demand of your city for its portion 
of the bridge tax as disclosed by section :2824 of the Revised Statutes. 

In view of the fact that the city of Marietta issued bonds for the con
struction of this bridge, and that these bonds are a valid obligation against the 
city; that the credit and honor of the city are pledgeu to their payment, and 
that this step was taken by virtue of section 2824 of the Revised Statutes, I do 
not believe that either the legislatur-) or the court intended by any act of repeal 
or decision to leave to the taxpayers of ·Marietta the unfair burden of paying 
the entire expense of the construction, of the bridge. It seems to me that the 
right of the matter is altogether with the city, and that it is the duty of the 
county to pay over to the city of Marietta, the amount provided for under sec
tion 2824 of the Revised Statutes, and even if that statute is not in full force 
and effect now as to Marietta, the county will be within the pale of the law by 
virtue of section 2421, General Code. The equity of the question is so entirely 
one way that I trust no taxpayer in the county of Washington would put any 
obstruction in the way of the officers of your county in conforming to the ideas 
expressed in this opinion. 

I am further advised by you that ycur proper county officers are entirely 
willing to turn over the funds in question to the city of Marietta if the law will 
permit. This fact is an additional matter for consideration as reflecting upon 
the justice of the claim of the city. YourR very truly, 

213 .. 

TIMOTHY S. HOGAN, 
Attorney General. 

INTEREST OF CHIEF OF' FIRE DEPARTYIENT I"-! PLUMBING CONTRACT 
WITH PUBLIC SERVICE DIRECTOR, ILLEGAL-PUBLIC OFFICIALS. 

As the .chief of the {ire department is an "officer" of a municipality, he is pro
hibitecl by the provisions of sections 3805 ancl 12912, General Code, from entering 
into a contract with the d-irector of pnblic serrice tor citu plumbing work. 

CoLu~rnus. OHIO. April 6, 1911. 

Hox. H. R. Scm;LEn, City Solicitm·, Galion, Ohio. 
DEAR Sm·:-I beg to acknowledge receipt of your letter of March 21st, which 

reads as follows: 

"The following state of facts has been presented to me for an opin-



.\XXC.\L REPORT OF TilE .\TTORXEY GEXER.\L. 

ion: The director of public !'ervice invited bids for the construction of 
connections between the water main;; and sPwer iiush tanks in this city. 
The aggregate amount of the contract being Jess than $500. 

"Bids were formally received and opened, and the bid of H. C. 
Sponhauer, the chief of our fire department. who is also in the plumb
ing business, was found to be the Jowu<t, at 14 cents per lineal foot. At 
least three other bids were received, and ranged from 15 to 18 cents a 
lineal foot for the job. 

"Can the contract under this state of facts he Jet to H. C. Sponhauer? 
"Sponhauer claims that he has been doing worl{ for the city right 

along, and that no examiner has ever found fault with the items paid to 
him. 

"The sections of the General Code which I believe required interpre
tation are 3808 and 1~912. Both of these sections prohibit 'officers of 
municipalities from becoming interested in thfl profits of a contract, 
etc., with a corporation,' and to my mind would prohibit a contract beiug 
made with H. C. Sponhauer. 

"In view of the fact, how<Jver, that ell.aminers have heretofore passed 
items of this kind, I thought it might be possible that one of your 
predecessors hart held that a chief of the fire department was not an 
otncer and therefore not. incltvied in the above sect:ons. 

'"Will you be ldnd enough to let me have your opinion as to 
whether or not a contract could be made with H. C. Sponhauer. There 
is no doubt but what it would be to the best. interest. of the city, but 
whether the Code will allow it is a question which I will kindly ask you 
to determine." 

In answering your inquiry we must first determine, as you suggest in your 
Jetter, whether or not the chief of a fire department is an officer within the 
meaning of sections 3808 and 12912 of the General Code, which provide respec
tively as follows: 

"No member of the council, board, officer or commissioner of the 
corporation, shall have any interest in the expenditure of money on the 
part of the corporation other than his fixed compensation. A violation 
of any provision of this or the precedir•~ two sections shall disqualify 
the party violating it from holrling any offiPe of trust or profit in the 
corporation, ann shall render him liable to the corporation for all sums 
of monev or other thing he may receive contrary to the provisions of 
such sections, and if in office he shall be dismisserl therefrom." 

"\Vhoever, being an ofllPer of a municipal corporation or mem
ber of the council thereof or the trustee of a township, is interested in 
the profits of a contract, job, work or services for such corporation or 
township, or acts as commissioner, architect, superintendent or en
gineer in the work undertaken or prosecuted by such corporation or 
township, during the term for which he was elected or appointed, or for 
one year thereafter, shall be fined not less than fifty dollars nor more 
than one thousand dollars or imprisoned not Jess than thirty days nor 
more than six months, or both, and forfeit his office." 

In the sections of the General Code, which providp, for the appointment, 
author:t~·. duties, etc., of chiefs of fir·~ departmPnts surh chiefs of fire de
partments are referred to several times as officers; for instance: Section 4374, 
General Code, provides: 
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."The police department of each city shall be composed of a chief of 
police and such inspectors, captains, lieutenants, sergeants, corporals, 
detectives, patrolmen, and other police court offh:ers, etc." 

Section 4375 provides: 

"The director of public safety shall have the exclu~ive management 
and control of all other officers, surgeons, secretaries, etc." 

Section 437~ provides: 

"The chief of the fire department shall have exclusive control of the 
stationing and transferring of all firemen and other offtcers and employes 
in the department, * * * In case of riot or other like emergency the 
mayor may appoint additional firemen and officers for temporary serv
ice who need not be in the classified list of the .-lepartJ;nent. * * *" 

Section 4377 provides: 

"The fire department of each city shall be composed of a chief of the 
fire department and such marshals, assistant marshals, firemen, telephone 
and telegraph operators as are provided by resolution or ordinance of 
council. The director of public safety shall have the exclusive manage
ment and control of such other u/ltcers, surgeons, secretaries, clerks, and 
employes as are provided hy ordinance or resolution of council." 

Section 4379 provides: 

"The chief of the police and the chief of the fire department shall 
have exclusive right to suspend any of the deputies, officers or employes 
in his respective department, etc." 

In the case of State, ex rei., Speller v. Painesville, decided in the seventh 
judicial district, at the October term, the circuit court held as follows: 

"1st Syl. A duly appointed patrolman of the police department of 
a city is an officer within the meaning of the laws of Ohio." 

It will be noted that the sections of the statute which I have already re
ferred to above, a!"e the sections which provirle for the appointment, etc., of 
the officers and members of the police and fire departments, and that in said 
sections, members of the police, as well as members of the fire departments 
are referred to several times as above indicated, as officers. In its opinion the 
court in the case referred to says: 

"Taking the two sections, 126 and 227, together, the first question 
suggested is whether a patrolman is an officer am! whether he is in
cluded within the provisions of section 126. The terms of the statute 
are very inclusive, and it would seem that they were intended to include 
everybody employed in the city government.; and that meaning would 
seem to be born<' out very strongly by the terms of section 227, which 
provides that the council shall determine the number of officers, clerks 
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and employes in any department of the city governm~nt and shall fix 
I.Jy ordinance or resolution their respective salaries. 

"If indeed, a patrolman be not an officer, then it would seem that he 
certainly would come within the. mr.'aning of the other term, an 'em
ploye.' 

"In our own statutes a policeman is retleatedly referred to as an offi
cer. For instanre, in General Code, 5276, it is provided that the com
manding officer of any regiment, battalion, company or troop may author
ize in writing any constai.Jie or police officer of the city, village or town
ship to arrest any delinquent member of the regiment. Again, in Gen
eral Code, 5276, it is provided that an) person who engaged in disposing 
of spiritous or other intoxirating liquors near an encampment of soldiers 
may be put under guard by the commanding officer who may turn such 
person over to any police officer of the village or township. Again, Gen
eral Code, 13478, provides that when a sheriff, constable, police officer or 
any agent for any duly incorporated society for the prevention of cruelty 
to animals has reason to believe, etc .. he may cause a person to be ar
rested, and in General Code, 13474, it is provided that when a sheriff, 
constahle, marshal or other police officer has reason to believe that any 
person is about to engage in a prize fight, he shall arrest such person." 

In the case of State ex rei. vs. Jennings, 57 0. S., at page 424, of the opin
ion, the supreme court says: 

"The chief of a fire department performs such duties as make him 
an of!ice1·." 

Thus, it woul<l seem from the reading of the sections above quoted, and 
the reasoning 'ot the above cited case. that a patrolman or policeman is generally 
recognized. in our statutes as an officer, and as the two departments are similar 
in nature and character, it would likewise seem by parity of reasoning that the 
chief of the fire department unquestionably is an officer of the municipality. In 
view of the conclusion, therefore, that the chief of the fire department is an offi
cer, I am firmly of the opinion that the said rontract under the state of facts set 
forth in your inquiry C'annot be awardefl ~o H. C. Sponhauer, for the reason 
that the same comes within the restrictions of sections 3808 and 12912 of the 
General Code. 

A 213. 

Very truly yours, 
TIMOTHY S. HOOAN, 

Attorney General. 

CHANGJ<J 01•' SALARY DURING TERM Ol~ E~IPLOnlENT 01<' ENGINEERS 
A;'>;D I<'IRE::\1EN IN POWEH HOUSE OF \\iATER WORKS DEPARTMENT. 

Engineers and firemen employerl at tlle pou·P.r house of the water works rle
partment are employes of tlle municipality 1cithin the meaning of section 4123, 
General Code. and their salary, thercf01·e, cannot be increaser/. or decreaserl dur
ing their term of em.nloyment. 

CoLl:'llll'S, Onw. April 7, 1911. 

Hox. T. I•'. T!!O~Il'SO:\', ei/1! Solit·ilor. Xancspi/le. Oltin. 
Ih:.\ll Sm:-1 am in rer·ei)JI of your letter of .>1arch 25th in whieh you re

quest. my opinion upon the followin~: 
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"At the time council of our city made its semi-annual appropria
tion January 1, 1911, it made an appropriation for an allowance of a 
small increase of salary for the engineer::; and the firemen at the power 
house of the water works department, although it made no change at 
that time in the ordinance fixing their salary. Since that time council 
seems desirous of making a change i11 said engineer's and firemen's sal
ary, by fixing their ::;alary at a price per hour, instead of a yearly salary; 
in fact, some are paid by the hour now, but if such change in the salary 
is made it will be a slight raise in the salary for most of them; and said 
council has also included in the ordinance which they propose to pass, 
the janitor of the market houBe, malting a slight raise in his salary also. 

"It has been customary here to appoint these officials for a term of 
one year beginning the first of the year following the municipal elec
tion; so such fin•men's and engineer's terms for the second year will 
expire the 1st day of January, 1912. Of course, said engineers and fire
men are subject to removal at any time, by the director of service, unless 
they should be considered under civil service, but no action in that re
gard has been taken by our civil service commission towards placing 
them in civil service. 

"Said engineers and firemen maintain that they do not come under 
the provisions of section 4213 of the General Code, providing against the 
increasing and diminishing of salary during term of office." 

Rection 4213 of t.hP. GP.neral Corle, urovirles as follows: 

''The salary of any officer, clerk or employe shall not be increased 
or diminished during the term1 for which he was elected· or appointed, 
and, except as otherwise provid~d in this title, all fees pertaining to 
any office shall be paid into the city treasury.'' 

Within the meaning of said section, anrl as I construe it, a fireman is an 
employe of the municipality, and is, therefore, included within the restriction 
of said section 4213. Therefore, it is my conclusion that the council of the city 
of Zanesville has not authority to chan,;e <=ither hy decreasing or increasing, the 
salaries of its !iremen during the term fer which they were appointed; that is 
to say, the salaries of firemen and other officers or employes of the municipality 
should be fixed by ordinance of council before the commencement of the term 
for which he was appointed, and that lhe same cannot be changed during the 
term of such officer or employe of the municipality. 

Very truly yours, 
THIOTHY S. HOGAX, 

Attorney General. 
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CO::\'TRACTS OF :\Il:::\'ICIPALITY 'iVITH REFERE::\'CE TO :.\11:::\'ICIPAL 
LIGHTING PLANTS-POWERS OF DIRECTOR OF PUBLIC SERVICE 
.\ND OF COl:::\'C'IL--ORDI::\'ANCE Al:THORTZI::\'G CLERK TO ENTER 
INTO SUCH CONTRACT, ILLEGAL. 

The matter of entering into c•mtracls in re{erenLe to elertric lighting plants, 
is cunfcr,·ecl IJy the statutes upon the clirector of public service. A contract u:ith 
an c:rpcrt elr.;ctrical C!lgineer t(l il>veatiyatr. ontl report on the condition of a mu· 
niripn/ electric lighting plant is u;ithin this category. 

An orrlinancc therefor. authorizing the dcrk to cntPr into such contract. is 
illegal. 

CoLc-)mes. 01110, April 14, 1911. 

Hox. ::\L R S~IITII. Solicitor. Conneaut. Uhio. 
DEAH Snc-1 am in receipt of your communication of the 28th of :\larch in 

which yon inclose a copy of the following ordinance to-wit: 

"ORDINANCE. 

"No .......... . 
"Introduced by 

''Ordinance to employ an expert electrical engineer, and to appro
priate the money for the expens~ of the same. 
"Be it orrlainecl by the council of the city of Conneaut. state of Ohio: 

"Section. One. That an expert electrical engineor. selected by a com· 
mittee of citizens composed of Myer Goehricher, F. L. Matson and Geo. T. 
Arthur, be employed to investi:;ate and report on the condition of the 
municipal electri(' lighting plant, as hereinafter provided. 

"Section Two. Said electrical engineer shall be engaged and re· 
quired to make a full and complete investigation into the present condi
tion, value and worth of the municipal electrical plant of Conneaut, 
Ohio, inei~Iding the present Jlhysical condition, value and worth of all 
lmildings, cng!nEs, boilers, dynamoes. machinery and of all lines, poles, 
meters and any and all fixtures or appnrt<;nancPs belonging to ~aid plant, 
and each and every one of the above mentioned shall he separately listed, 
and the present vaiPe thereof set out in a report of said engineer in such 
a manner as may be practical, and it shall show thP value of each, and 
the length of time each has been in use. Said engineer shall further 
mal'e a finding and report of the capacity for work of all boilers, dyna
moes, regulators and lines. Said engineer shall find and report the 
amount of coal necessary to produce a ){ilowatt of electricity on the 
switchboard at the plant. He shall also find ancl report as to how much 
of the current produced at the plant is tranPmitted over the Jines and ac
tually used or con:;;umed to make these findings. He shall use the grade 
of coal used at said plant durin~ the year l!l10, and shall make all tests 
as are necessary with the boilers, dynamos and lines now in use. Said 
engineer shall also malw a full and complete report showing thereby the 
present condition of each and .!Yery boilE>I', en.gine and dynamo, and of 
all lines, and the worl' they will <lo as compared with an electrical 
lighting plant of like size whic·h is conceued to IJe mo<lern a111l well 
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equipped in every respect. Said enginePr shall repcrt an[i point out any 
and all defective or antiquated, Jr inefficient m:1.chinery of whatever 
nature now used in said plant, also the reason of the defect or ineffi
ciency, and shall make ~uch recommendation as he may deem necessary 
to place said plant in an improved and well equipped condition. 

"Section Three. All reports made by him shall be in writing, and 
shall be submitted to the council. He 'lhall appear before the council 
at any and such times it may request, anrl shall answer all questions 
of the council relating to the invesligation of said plant. 

"Section Four. Sald engin"er shall receive for his compensation a 
sum not exceeding one thousand dollars. 

"Section Five. There shall be appropriated from the general fund of 
the city of Conneaut the sum Of one thousand dollars to be used for de
fraying the expenses of said expert engineer, and the auditor of the city 
of Conneaut is hereby authorized to draw his voll(•hers for the payment 
of said IJills of said expert engineer when approved by the finance co:n
mittee of the city of Conneaut. 

"Section Six. That. the clerk of the council be and he hereby is au
thori!led and instructed to enter int0 a contract on behalf of the city of 
Conneaut with the expert eng:neer selected by the committee heretofore 
appointed and composed of Myer Goebricher, F. L. Mateon 1-md George T. 
Arthur in accordance with this ordinance. 

"Section Seven. This ordinance shall talw effect and be in force 
from and after the earliest period allowed by Jaw. 

"Passed this ...... day of ................ 1910. 

"President of Council. 

"Clerk." 

And respecting which ordinance you make the foliowing inquiry: 

"f enclose you herewith a copy of an ordinanc:c prepared, which one 
of the f'Omwilmen has asl;ed me to submit to yon as to whether or not 
it would be legal. 

"My advice to the council is that the appropriation of the money 
should be in one ordinance, anrl the ordinance to contract with a cer
tificate from the auditor should be on th<' ordinance authorizing the 
clerk to f'nter into the contract, but some of the council are vf'ry anxious 
to have them all in one ordinance if it can lw done legally, but as far as 
I am concerned I cannot gee it any other way than to be, done in two 
ordinances." 

The power of council is but 1<'!\"islativc only, as section 123, Munieipal Code, 
provides, which is as follows: 

"The pow8rs of council shall be legislative only, and it shall per
form no administrative duties whatever, and it shall neither appoint nor 
confirm any olfieer or employe in r.he city government except those of 
its own body, exr·ept as may be otherwise provided in this art. All con
tracts requiring the authority of council for their execution shall be 
entered into anrl conducted to performanc·e by thf' board or officers 
)laving charge of the matters to which they relate, and afte,- authority 
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to malie suPh contract has been given and the necessary appropriation 
made. council shall take no further action thereon." 

Section 13!\ of the :nunicipal Code provides as to the duties of director of 
public servke, as follows: 

"The director of public service shall manage and supervise all pub
lie works and undertaldngs of the ctty, except as otherwise provided by 
law and shall have all powers and perform all duties conferred by law 
upon the directors of public service or the boarrl of public service; ex
cept as otherwise provided by law." 

Section 141, :\Iunicipal Code, provides as to management of municipal plants, 
as follows, to-wit: 

"The director of public service shall manage all municipal water, 
lighting, heating, power, garbage and ot h~r undertakings of the city, 
parks, baths, play grounds, market houses, cemeteries, crematories, sew
age disposal plants and farms, and shall make and preserve surveys, 
maps, plans, drawings and Estimates, and he shall supervise the con
struction and have chargg of the maintenan~e of pnbli<; buildings and 
other property of the corporation not otherwise provided for in this act 
and he shall hav~ the management of all other matters provided by the 
council in connection with the public service of the city." 

Section 143 of the Munici11al Code proviiles as to the maldng of contracts, 
to-wit: 

"The din:ctors of public service may malce any contract or purchase 
supplies or material or provide labor l'or any worli unrler the supervision 
of that department not involving more than five hundred dollars, ($[>00) _ 

'Vhcn any expenditnre within said department, other than the compen
sation of persons employed there;n, f'Yceeds five hunrlred dollars, such 
expenditure shall first !Jp authorized and dirrctcrl by ordinanre of coun
cil, an:! when so authoriz2d and (]ireetcd. the directors of public sE>rvice 
shall make a written contraf't with the lowest and hest birlder, after 
arlvertisrment for not less than lwo ne>r more than four consP.cutive 
weel's :n a newspapE>r of general circulation within the city. The bids 
shall he oprn2ff at 12 o'elo:·k noon, on the last day for tiling the same, 
by thP. f•!Prk of such departmt:n~ of public w'rviee, and Jltlblicly read !Jy 
him. l~aC'h !Jid shall contain the full name of every per:;:on or company 
:nt<rE>ste<l in the samE', arl!l r;hall be accompanied !Jy a sufficient !Jon!! 
or certifier! check on ~orne sol vent han!{, that if rhe bid is accepted a con
traet will be entered into anrl the performanC'e of it ))roperly secured. 
If the work bid for emi.JraC'"S both labor and material they shall be 
separately staterl with tl1e price thereof. The board may reject any ami 
all bifls. The contract shall he betwern the corpnration and the bidder, 
and tht> eorporation shall pay ths rrmtract price in cash. 'Vher·e a bonus 
is offere1l for rompiP.tion of contract prior to a specified date, the de
partment may exact a prorated penalty in liJ(e sum for every day of 
delay bryon1! a specified date. \YhPrE' thHP is rE>ason to believe there is 
collusion or l'Omhination amonl{ IJidders, tltE' hids of those concPrnrd 
therein, ,;hall he rejected." 
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By virtue of the above cited scctiont>, I am of the opinion that the) matter 
of making contracts in reference to electric lighting plants comes within the 
power conferred upon the director of public service, and tha~ he is the proper 
party to enter into a contract, and 1wt by the clerk as authorized in the ordi
nance of council. My authority for this conclusion is the case of Yaryen v. To
ledo, 6 C. C. n. s. 1, which holds in substance as follows: The power con
ferred upon the director of public service is not Rimply to execute the contract, 
but to enter into it; the contract is merely authorized by council; it is made 
and entered into by the director of public eervice. 

I believe that this sufficiently answers your inquiry. 
I am, Yours very truly, 

J 222. 

TIMOTHY S. HOGAN, 

Attorney General. 

''NEWSPAPERS"- PUBLlCA'.riON BY CI'IY COUNCIL OF ORDINANCES, 
RESOLUTIONS. ETC.-TRADES PAPER. 

As the PotteT's Herald is a trades paper and dpes not publish general news, 
it is not a "netcspaper" within the ·rneaning of the stattttes, and as turtherrnore 
that paper is non-political, a city has no authority to publish its ordinances, 
resolutions, statements, reports, notices, etc., therein. 

COLUlllllt.:S, 01110, April 17, 1911. 

Hox. WJLLIAlii H. VoouEY, City Solicitor, East Liverpool, Ohio. 

D~:Au Sm:-Your communication of the 29th ult. received, in which you 
submit the following inquiry for our consideration: 

''The question has arisen in East Liverpool as to whether the city 
has authority to publish its ordinances, re·solutions, statements, orders, 
proclamations, notices, reports, etc., in the newspaper known as the 
Potter'.s Herald. The total circulation of this p:tper amounts to about 
5,650, of which circulation about 2,000 papers are delivered here in East 
Liverpool. The paper is a trades paper, and does not publish general 
news. It is non-political and is published weekly, and a copy is deliv
ued to each member of the various trades and labor organizations in 
the pottery industry. Every member in good standing in his union is 
entitled to receive a free copy. The paid circulation amounts to about 
75 copies. I would appreciate very much having an opinion from you 
as to whether the city of East Liverpool may publish its ordinances, 
resolutions and other legal publications in this paper, and if it may ·so 
legally publish them, may it ·legally pay for such publications?" 

Section 4228 of the General Code provides: 

"Ordinances and resolutions requiring publication shall be pub
lished in two newspapers of opposite politic!;>, published and of general 
circulation in such municipality, if such there be, and shall be pub
! ishcd in a newspaper printed in the German language if there is in 
such municipality such a paper having a bona fide paid circulation 
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within such municipality of not less than one thousand copies. Proof 
of such circulation shall be made by the affidavit of the proprietor or 
editor of such paper, and shall be filed with the clerk of the council." 

Section 4229 of the General Code provides: 

''Except as otherwise provided in this title in all municipal corpora· 
tions the statements, ordinances, resolutions, orders, proclamations, 
notices and reports required by this title, or the ordinances of a munic· 
ipality to be published, shall be published in two newspapers of oppo· 
site politics of general circulation therein, if there are such in the 
municipality, and for the following times: The statement of receipts 
and disbursements shall be published once; the ordinances and resolu· 
tions once a week for two consecutive weeks; proclamations of elections 
once a week for two consecutive weeks; notices of contracts and of 
sale of bonds once a week for four consecutive weeks; all other matters 
shall be published once." 

From your description of the Potter's Herald I am of the opinion that the 
council of East Liverpool has not the authority to publish its ordinances, reso· 
lutions, statements, orders, proclamations, reports, etc., in that paper for the 
reason that the same does not meet the J:equirements of the statute in this, to
wit, that it is not a newspaper, that it is non-political and for that reason is not 
a newspaper of opposite politics. 

This opinion is based on your statement that the paper is a trades paper 
and dOES not publish general news. You will find a definition of newspapers in 
the case of Bigalke et a!. vs. Bigalke, 19 Ohio Circuit Court Report, page 331. 
Should the paper you inquire about come within the definition of a newspaper 
as described in that case, it would meet the requirements. I suggest to you a 
liberal interpretation of the statutes, espeeially where the paper has a wide cir
culation. I really think that our statutes should be amended so as to permit a 
paper of the kind you su~;gesl to l.Je one qualified to carry publications. 

I regret to be compelled to the conclusion that I have come to in this opin
ion, to the effect that the paper to which you refer is not legally entitled to 
carry publications of the kind in question. The trouble, however, is with the 
law and not with those that are in duty bound to interpret it. 

Yours very truly, 
TDIO'fHY S. Ho~ .. \:;, 

Attorney uc,zeral. 
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230. 

"NEWSPAPERS"- "PUBLISHED" WHERE- PUBLICATION OF ORDI
NANCES, NOTICES, ETC., OF COUNCIL-"ST MARYS SOCIALIST"
GENERAL POLICY OF PUBLISHING CURRENT NEWS. 

A newspaper may be deented to be ''published'' within the meaning of the 
st{ttutes in a given place if its office is established there, if the business of the 
company is transacted there. and if it is enterecl at the posto{fice therein fur 
mailing. The mere fact therefore, that such a paper was printed at a different 
place would be immaterial as regards the question of publishing the ordinances, 
notices. etc., of a m·unicipality wherein said paper is published. 

Inasmuch as the St. Marv·s Socialist does not publish general current items 
of ''news·• as its general policy, the same may not be employed by a council for 
the publications aforesaid. 

April 25, 1911. 

Hos. LEwls STOUT, City Solicitor, 8t. Marys, Ohio. 
DI•:AII Snc-Under date of January 23d you submitted several questions for 

my opinion, and under date of_ January 31st I rendered you an opinion on S!lid 
questions. Since that time further facts have been submitted to me as bearing 
q:on the first two questions which were submitted. 

First: The first question of your inqu{ry of January 23d is as follows: 

"Under the statute requiring ordinances to be published in two 
newspapers of opposite politics, and of general circulation. in a munic
ipality, 'would a paper printed at Findlay, Ohio, but mailed from the 
postoffice at St. Marys, Ohio, be published at St. Marys?'" 

I still adhere to my former opinion that a newspaper printed at Fincll!tY, 
Ohio, but mailed from the postoffice at St. Marys is not published at St. Marys 
within the contemplation of the statute. I understood your question at that 
time to mean, however, that the situs of the paper was at Findlay and that 
merely the mailing was clone at St. Marys. I am informed now. however, that 
this is not a fact. 

Section 4228 of the General Code provides: 

"Ordinances and resolutions reqmrmg publication shall be pub
lished in two newspapers of opposite politics, publishecl and of general 
circulation in such municipality, if such there be, and shall be pub
lished in a newspaper printed in the German ·language if there is in 
such municipality such a paper having a bona fide paid circulation 
within such municipality of not less than one thousand copies. Proof 
of such circulation shall be made by the affdavit of the proprietor or 
editor of such paper, and shall be filed with the clerk of the council." 

The question to be determined witii reference to the above section is the 
meaning of the word "published." It is my opinion that the word "published" 
as so used is referable to the situs of the public!ltion; in other words, that the 
situs of a newspaper is the place where such newspaper in contemplation of law 
is publ'shed. The situs of a newspaper is to be determined by the facts. 

As the subscriptions of a newspaper are solicited from a given place, as 
the office is located there, and the lmsiuess of the company is tra.nsacted there, 



.\XXL'.\L UEPOR'l' Of<' 'rUE .\TTOUXEY GEXER.\L, 1533 

and as the newspaper is entered in the postoflice as second class matter at such 
place, and is mailed from there, it is my opinion that such facts would estab
lish that such newspaper would be considered as "published" in such place 
under the provisions of the above section. 

As the statute under consideration does not require that the printing of a 
newspaper shall be within the municipality, the mere fact that such paper is 
printed at another place would not change the situs of such paper. 

Answering your first inquiry, therefore, I am of opinion that if only the 
printing of the newspaper is done at Findlay and that the situs of the paper is 
at St. Marys, that in contemplation of the statute in question the paper would 
be considered as "published" at St. Marys. 

Second: The second question which you submitted in your former inquiry 
is as follows: • 

"Under said section what would constitute a newspaper? I here
with submit three papers of circulation in St. Marys, Ohio, and request 
that you give your opinion as to which of the same are newspapers, 
or whether all three are newspapers?" 

In answer to this I would state that. there is no statutory definition of a 
newspaper. 

Bouvier defines a newspaper as follows: 

"Papers for conveying news printed and distributed periodically." 

"A newspaper, as ordinarily understood, is a publication which con· 
tains, among other things, what is called the general news, the current 
news, or the news of the day; not a publication which does not contain 
fmch nP.ws an<l is not intended for general circulation." 

16 Am. & Rng. Enc. of Law, First Editions, 490. 

"A newspaper in the ordinary acceptation of the term is a publica· 
tion in sheet form intended for general circulation published regularly 
at short intervals and containing intelligence of current events of gen· 
eral interest. It follows from the definition that if a publication con
tains the general current news of the day, it is none the' less a news· 
paper because it is devoted primarily to special interests, such as legal, 
religious, political, mercantile or sporting." 

29 Cyc., page 693. 

Definition of a newspaper. 
19 C. C., 331. 

What constitutes a newspaper. 
33 L. R. A., 779. 
24 L. R. A., 793. 
48 L. R. A., 409. 

"A newspaper in the ordinary acceptation of the term is a publica· 
tion issued periodically, containing the general current news or news 
of the day designed to be read by the public generally." 

In the case of Bigalke et al. v~. Bigalke, 19 0. C. C., 331, the court cites 
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with app-rova1 the definition from Wade on the Law of Notices, section 1066, 
which is as follows: 

"What is a newspaper? In order to fulfill the terms of the law, 
the notice must be directed, by the court or officer, to be insert~d, for 
the statutory time, in some paper printed and circulated for the di3-
semination of news; but it is not essential that, to answer the descrip
tion, the paper shall be devoted to the dissemination of news of a gen
eral character. It may, with equal propriety, be published in a paper 
devoted exclusively to the discussion of religious, legal, commercial or 
scientific topics, and the diffusion of knowledge touching special mat
ters within its limited sphere, as in a public journal, the columns of 
which are open to news of a general character. It may be a religious 
newspaper, a commercial newspaper, a legal newspaper, or a scientific 
newspaper, or a political newspaper." 

The court in that case then proceeded to apply such definition to the pub
licat:on under discussion and used the following language: 

"To determine whether or not it comrrlies with this definition, which 
is a fair one under th~ authorities which are cited, we have examined, 
in taking the issue that is made, a part of the bill of exceptions. We 
find there articles on religion; we find the political news of the day; 
we find notices of and comments upon conventions; we find marine 
news, and the news of fires, news pertaining to robberies, news pertain
ing to the progress of the war in the Phillipines, and, almost if not 
quite, a column of miscellaneous news, and notices of all sales and 
mortgages made and deeds recorded and all assignments made. And 
then there are a large number of advertisements of all kinds and classes 
of tt:siness. And then it contains the decisions of the St!preme and 
other courts, both federal and state courts, and the assignments as 
made for trial in the different court rooms-given as the court pro
ceedin&s, the opinions of the supreme court and other courts quite in 
full; and then there are contributions of a literary character, and con
tributions of poetry-which certainly ought to go far towards making 
it a newspaper. And it contains the t'me table notifying parties of the 
time of the arrival and departure of trains upon the different railroads 
in the city of Cleveland; and also contains a great many legal notices, 
and, perhaps quite as important, the notices of attorneys, of where 
their shingles are found, and 'the city news generally. 

"And the question is whether this is within the meaning I have 
read from Wade on the Law of Notice, a newspaper. 

"No one paper published in any county in the state, perhaps, con
tains all the news or makes any pretense of containing all the news. 
And if we take the different newspapers, we will_ find certain portions 
of news that are very important, that are entirely omitted from such 
papers. If a paper is a political paper, its readers generally are poli
ticians of its faith-many of them; and the political news are selected 
with the intention and purpose of giving to that class of readers the 
news that will be pleasing to them-and the news of other political 
partiEs are almost entirely omitted. 

"i::o it will be seen at once that these papers differ in degree from 
the paper in which this notice was made, more than in character. A 
pa;;er vwy be devoted primarily to religion and to religious views, and 
yet may give general news of the day. That makes it a newspaper." 
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The Standard dictionary defines "news" as: 

''Fresh information concerning something that has recently taken 
place; anything new or strange:· 

I am of opinion that the word "news" as used in the definition given in 
Wade on the Law of Xotice, supra, was so used by the author as meaning "the 
general news of the day," and was so considered by the court in the case of 
Bigalke vs. Bigalke, supra. The question as to whether a publication is or is 
not a newspaper is one of fact, and is to be determined by the genenl policy 
of the publication. A publication may in one issue answer the definition of a 
newspaper and in the next fall far short of such definition, but the question is 
as to the [Jl'nPral poliry of such paper. Again·, a publisher may change the 
policy of such publication, so as to bring such publication within the definition 
of a newspaper as laid down. 'I'he general policy of the publication at the 
time it is sough.t to publish ordinances in such publication must determine the 
quEstion as to whether it is a newspaper or not. 

Coming now to apply the definition of a newspaper to the St. Marys 
Socialist, and upon examination of the issues thereof submitted to me, I am 
clearly of the opinion that the same is not a newspaper as at present published. 
Measuring the various issues in my possession by the standard as laid down in 
the case of Bigalke YS. Bigalke, supra, I find no article in any of them which 
could under the broadest interpretat:on be considered as giving the general or 
current news. In fact, in one of the issues there was no "news" as the word 
is generally understood in law. 

I am, therefore, of the opinion that if the issues of the St. Marys Socialist 
submitted to me are a true criterion of the general make up of the publica· 
tion, it is in no sense a newspaper, since in the language as laid down by Judge 
Caldwell, supra, it does not give the "general news of the day.'' 

If, however, the policy of the St. Marys Socialist should be changed so as 
to include current or general news, and meet the standard of a newspaper as 
laid down in the case of Bigalke vs. Bigalke, supra, it would be a sufficient legal 
medium for the publication of ordinances. 

Very truly yours, 
TD!OTHY S. HoaA:;, 

Attorney General. 
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232. 

ADVANCE11ENT OF VILLAGE TO CITY-:\IACHINERY OF GOVERN11ENT 
DURING PERIOD INTERVENING Til\lE OF ADVANCE TO CITY AND 
ESTABLISHlVIENT OF CITY GOVERN11ENT--POWERS AND DUTIES 01:<~ 

l\iA YOR-PUBLICA TIONS-ESTABLISHMENT OF DFJPARTMENTS. 

Upon the advancement of a village tor 11. city, upon the expiration of thirty 
days after a federal census. the machinery of qovernment 1·enwins the same until 
succeeded by the proper officers of tl1e new corporation unr/Pr section 3498, Gen

eral Code. 
After said thirty clays, onUnances anrl resolutions should be published un

der the name of the city of Lakeu:oocl. 
The mayor will retain his tees until the city re{lirne is established, as pro

vided tor mayors of villages, ancl until that time, the mayor will not have the 
veto power. 

The clepartments authorizec~ in cities and ;wt i.' 11illages shall not be estab
lished until the city machinery is esta/Jiishecl. 

Cor.u::~tr.UR. Omo, April 2G, 1911. 

Mn. EnWTN G. GliTTTREY, Solicitor, Lakewc'()c~. Ohio. 
DrcAR Sm:-I have given most careful considemtion to the various questions 

submitted by you to me in reference to the advancement of a village to a city by 
virtue of said municipality having reached a population of five thousand and 
over at the last federal census. 

In your inquiry you call my attention to the following language of section 
349R, General Co<le: 

"From and after thirty days after the issuance of such proclamation 
each municipal corooration shall be a city or a village, in accordance 
with the provisions of this title." 

An(] also to sec;tion 3499 of the General Code, which reads as follows: 

"Officers of the village advanced to a city, or of a city reduced to a 
village, shall continue in offire 'mtil sucr.eeded by the proper officers of 
the new corporation at the next regnlar election, and the ordinances 
thereof not inconsistent with the laws relating to the new corporation, 
shall continue in force until changc11 or repealed." 

Yon then submit the following questions: 

"1st. After the expiration of the thirty days referred to in sec
tion 3498 must our official acts, ordinances, resolutions, etc., be under 
the name of the city of Lakewood, or, will we continue to use the vii· 
lage of Lakewood until the next munil"ipal election? 

"2nd. Should the mayor of the municipality pay all fees collected 
in his court into the treasury thereof after said thirty days, pursuant 
to General Code, section 4213, or, will he retain his fees as now author
ized by mayors of villages? 

"3rd. Will the mayor of the municipality after said thirty days be 
vested with the veto power, as per section 4234 of the General Code? 
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"4th. Section 34!l!l state!' that the officers of the village shall con· 
tinue in office, but nothin!;" is •~aid regarding tbf) establishment of de
partments authorized in citi~s and the appointment of heads thereof, 
which would not conflict with the continuance in office of present of· 
fleers. 

"Should we, therefore,· establish a departmQnt of public service as 
per section 4323, et seq., and a dE>partment of r:ublic safety, as per sec· 
tion 43li7, et seq., or a civil service commission, as per section 4477, 
et seq.?" 

It is my opinion that the general al:lsembJy· did not intend to change the 
officers, their powers, duties or emoluments in any manner from what they were 
under the village form c:f government until the election and qualification of the 
officers to be elected at the next munic:pal election succeeding the issuance of 
a proclamation after each federal census, and that although said municipality 
becomes by virtue of section 3498, supra, a city from and after thirty days after 
the issuance of the proclamation, yet the machinery of government of such city re
mains as it was under the village form of government and in the hands of the 
officers of such village until succeeded by the proper officE>rs of the new corpora
tion under section 3498, supra. 

My conclusion iR, therefore, 
(1) That as section 3498 stat€s that such municipality after thirty days 

after the issuance of the proclamation shall be a city the official acts, ordinances 
and resolutions should be under the name of the city of Lakewood. 

(2) That the mayor of the municipality will retain his fees as now author
ized by mayors of villages. 

(3) That the mayor of the municipality will. not be vested with the veto 
power. 

( 4) That as it is my opinion that the village form of government will 
obtain until the proper officers of the new corporation succeed them, the de
partments authorb:ed in cities and not in villages, should not be established until 
the city passes under the city form of government by the induction into office 
of the proper officers elected at the last regular election. 

This, I helieve, from a careful examination of the subject to have been the 
clear intent of the general assembly. Yours truly, 

235. 

TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATION- RIGHT TO DEDUCT PAYMENT OF SUBSTITUTE 
'fEACHER FROM SALARY OF ABSENTEE. 

When a hoard of education has adopted a prot•ision that payments to teachers 
employed to substitute in the absence of a regnlar teacher shall be rleclucted front 
the salary of the latter. such resolution becomes a part of the contract rnade 
tOith teachers, and its provisions may be carried out, tOhen a teacher is absent 
itOO months on account of sickness. 

Cer.u~un:s, OHIO. May 1, 1911. 

Hox. H. R. HILT •• City Solicitor. Ashtabula, Ohio. 
DEAR Sue-Under recent elate you state: 

"The school board of this city make it a practice to pay teachers, 

4~ _, cl. II-.\. G. 
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who are sick and unable to teach for the time they are off duty, and a 
substitute is hired and paid in their places. 'The 1Joan1 at riresent pro
pose to pay one of their teachers a1Joul two (2) months' back salary, for 
which she has rendered no service whatl'>oever. Has the hoard a right to 
pay such bills?" 

You further advise me that the rules and I"l'!~ulations of the board of educa
tion contain the following provision: 

"Substitute teachers shall be paid by the board the same rate of 
salary as the regular teacher for whom they substitute, and the amount 
deducted from the salary of the regular teacher. Vvhether or not a sub
stitnte teacher is employed, an amount tor the time missed shall be de
ducted from the salary of the regular teacher." 

The above provision became a part of the contract of employment entered 
into by said teacher and the board. The salary of a teacher can be paid only 
when the teacher performs the service which would entitle such teacher to the 
said salary. 

I am, therefore, of the opinion that the above provision is reasonable, and 
that the board has no right to pay the teacher who iR sick and unable to teach 
for the time such teachEr is off duty, when said board has hired and paid a 
substitute in such teacher's place. 

236. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

CIVIL SERVICE-CLASSIFIED AND UNCLASSIFIED SERVICE-OFFICEiRS 
AND EMPLOYES OF BOARD OF HEALTH. 

The employment of sanitary policemen being subject to confirmation of 
council, such employes of fihe board of health are clearly in the unclassified 
service and not subject to civil service rcgttlations. 

Inspectors of dairies and other inspectors, if in the judgment of the civil 
service commission these positions require technical or professional skill, are 
in the unclassified service. 8o also are ward or district physicians. 

The health officer is the heaa of a department ana therefore in the unclassi
fiea serrice. 

Uns~oillea laborers are expressly placed in the unclassifiea service. 
All other employes at the boara at health are in thl} classi{iea service. 

CoLu::~mus, OHIO, May 2, 1911. 

Hox. CcRTER SXYDER, City l'lolicitor, Lorain, Ohio. 

DEAR Sm:-1 beg to aclmowledge receipt of your letter of February 27th. 
I had prepared an answer thereto when I was apprised that certain of the 
statutes involved in your inquiry had been amended by the general assembly 
and have delayed answering the same until I could obtain a copy of the 
amended law. 

You inquire as to whether or not employes of the board of health in a city 
are within the classified list in the civil service. 
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The board of health is specifically given the power to appoint a health of
fleer, district physicians, sanitary policemen, inspectors of dairies, slaughter 
houses, shops, wagons, appliances, food and water supplies for animals, milk, 
meat, butter and cheese, and of course has general power to employ laborers, 
clerks and other persons necessary to the discharge of its functions. The sec
tions amended by tl}e act of l!Jll are sections 4411, 4412 and 4484 of the Gen
eral Code. These sections as amended are as follows: 

Section 4411: 

"The board may also appoint "' * "' as many persons for sani
tary duty as in its opinion the public health and sanitary condition of 
the corporation req)lire, and such persons shall have general police 
powers, and be known as the sanitary police, but the council may deter
mine the maximum number of employes so to be appointed." 

Section 4412: 

"The board shall have exclusive control of its appointees, define 
their duties and fix their salaries, but no member of the board of health 
shall be appointed as health officer nor shall a member of the board of 
health not the health officer be appointed as one of the ward physicians. 
* * * The board may suspend, but not remove, any member of the 
sanitary police now serving or hereafter appointed for cause authoriz
ing the dismissal of any person in the classified service, and shall cer
tify such fact together with the cause of such suspension, to the civil 
service commission, who, within. five days from the receipt thereof, 
shall proceed to inquire into the c:ws~ of such suspension and render 
judgment thereon and such judgment in the matter shall be final." 

Section 4484: 

"Nothing herein shall prevent lhe dismissal or discharge of any 
appointee by the removing board or officer, except that the chiefs and 
members of the police and fire departments and of the sanitary police 
shall be dismissed only as provided by law, and the appeal therefrom 
shall be made to the civil service commission under such rules as the 
commission may adopt." 

Section 4479 of the General Code provides that: 

"The civil service shall be divided into classified and unclassified 
service. The unclassified service shall inc! ude the positions of officers 
* * * whose appointment is subject to confirmation by the council 
* * * persons who are appointed to positions requiring pro(essional 
or technical skill as may be determined by the civil service commis
sion • • * the head or chief of any division or principal depart
ment relating to * * * health, * • " the superintendent of any 
* * * hospital * * * unskilled laborers, and such appointees of 
the civil service commission as they may by rule determine. The classi
fied service shall comprise offices and places not included in the un
elassified service." 

From a consideration of these sections it is apparent that, whereas prior to 
the amendment of section 4411, sanitary policemen, being subject to confirma-



1540 CITY SOLICITORS 

tion by the council, were in the unclassified list, since said amendment they 
have become members of the classified list and are subject to civil service. The 
other employes of the board of health apparently were unaffected by the amend
ment of 1911. The civil service commission has general power to determine 
whether or not a position in the department of health requires professional 
or technical skill. This follows because of the fact that the department of 
health is specifically referred to in section 4479. This section was later in point 
of original enactment than section 4412, and to the extent that the two may be 
inconsistent section 4479 controls. Therefore, the mere fact that section 4412, 
as still phrased, vests in the board "exclusive control of its appointees" does 
not operate to take out of the classified list all of the appointees of that board. 
If, therefore, an inspector of dairies or any other inspector mentioned in sec
tion 4458, General Code, occur;ies a position which in the judgment of the civil 
service commission does require professional or technical skill such an inspect01· 
would be within the unclassified list, otherwise, as is apparent from section 
4479, the position belongs in the classified list. These positions apparentl-y are 
in the class as to the status of which the determination of the civil service 
commission _is controlling. 

'I'he health officer would seem to be 'the head of a department relating to 
health within the meaning of section 4479, and as such would not be within 
the ci vii service. 

Ward and district physicians are undoubtedly "persons appointed to posi· 
tions requiring professional skill," and while these positions are subject to 
classification by the civil service commission that commission could scarcely 
find otherwise than that they do require professional skill. 

Unskilled laborers employed by the board of health are clearly exempted 
from classification by section 4479. 

AB other employes of the board of health, including clerks, are, under the 
sections as they now stand, within the classified list. 

239. 

Very truly yours, 
TiliiOTHY s. HOGAN, 

Attorney General. 

OFFICES COMPATIBLE-ME~1BER OF CIVIL SERVICE COMMISSION AND 
MEMBER OF BOARD OF ELECTIONS-"POSITION IN PUBLIC SERV
ICE." 

Section 4478, General Code, providing that civil service commissioners shall 
hold no other positions "in the publi-: service'' eJ:cepting in schools and libraries, 
shoulcl be constn~ed to apply to positions in the municipal service only. 

As there is no incomr1atil•ility. a member of said commission may, there
fore, hold the position of member of the board of elections. 

Cou!::.mus, Omo, lVfay 3, 1911. 

Hox. G. T. TliO)IAS, City .'folicitor, Troy, Ohio. 
D•:An Suc-l beg to acknowledge receipt of your letter of March 11th, re

questing my opin:on upon the following question: 

"Can the same man hold and draw a salary as a member of the 
board of elections of the county, and a civil service commissioner, and 
draw a salary of this city?" 
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I understand your question to rPiatc to the holding of two offices only, viz.: 
:\Iember of the board of elections and civil sc,rvice commissioner. 

I ftnrl no provision of law directly prohibiting the holding of these two posi
tions by the same person. I am unable to conceive of any reason in law for hold
ing that the two positions are not r~omparihle. Tht! duties of the two positions 
in no way conflict, nor is it possible for thP- functions thereof to be exercised 
upon the same subject matter. 

Section 4478, of the General Code, however, relating to the appointment 
and qualification of civil service commis11iontrs, provides in part that, 

"'fhey shall hold no other positions in the public service, excepting 
in schools and libraries." 

The exact meaning of this provision is very donbtfnl. The phrase "public 
service" may be taken in two senses, viz.: 1. In the ~ervice of the public in any 
political subdivision; and, 2, in the service of the public in the municipality 
itself. 

Under the somewhat similar provision of seetion 1717, Revised Statutes, 
which has since been supplanted by section 120, Municipal Corle, now section 
4207, General Code, that, 

"No member of council shall be eligible to any other office or to a 
position on any board provided for in this title or created by law or 
ordinance of C'ouncil, except as provided in the seventh division of this 
title," 

it was repeatedly held that members of council were eligible to offices not mu
nicipal. 

See State ex rei. v. Kearns, 47 0. S., 566. 
State ex rei. v. Craig, G9 0. S., 236. 
State ilx rei. v. Brown, 60 0. S., 4!HJ. 
State ex rei. v. Kinney, 20 C. C., 325. 

The holrling of the courts in these cases is to the general effect that the con
text showed that the words, "any other office," as usPd in the section should be 
limited and construed as if the word "municipal" was inserted. 

Section 4478 is quite similar to old section 1717, and while the question is 
not free from doubt, I incline to the view that th•3 broad language, "no other 
position in the public service excepting in schools and libraries," must be con
strued so as to mean "no other position in the municipal public service." It is 
true that the reference to sehools might se"m to indicate that the general as· 
sembly had in mind all offices. The first sentencp of the section, however, pro
vides for the appointment of the civil E:ervice commissioners by the president 
of the board of education of the city school district in which the city is located, 
and two other officers constituting an exofficio commission for that purpose, 
and it seems that the general assrmLiy having once allud<'rl to the city school 
district, might be presumed to have had offices of the district in mind as in a 
sense, though not in strict law, offices of the municipality. 

As above <;uggested, the quPstion is very rlonbtful, but in view of the attitude 
which the courts have tal,en respPcting the construction of provisions lil<e the 
last sentence of section 447(), and in vi~w also of the absolute compatibility of 
the two positions, I incline to the opinion that tJley may he held by the same 
person. Yours ve1·y truly, 

'l'l ~IOTIIY S. HOGA:<", 

Attoriley General. 



CiTY SOLICITORS 

240. 

CITY ENGINEER-APPOINT:'v'IEN'l' AND FIXING OF SALARY-POWERS OF 
MAYOR, COUNCIL AND DIRECTOR OF PUBLIC· SERVICE. 

If the position of city engineer is creat~d as the head of a subdepm·tment 
in the depa1"tment of public sen•ice, the mayor has the power to make the ap
pointment-s to that office. If such position is created othenoise than as the head 
of such depa1"tment. the directo1" of public sen•ice makes the appointment. In 
any event, the councH fixes the salary. 

C0r.u~n:11S, OHm, May 3, 1911. 

Hox. M. H. Osnoux, Oity Solicitor, Van l{'twt, Ohio. 
DEAR SJH:-I beg to acknowledge receivt of your letter of March 21, which 

is as follows: 

"Will you kindly advise me who has the appointing power of the 
city engineer under the code? Also tell me how and by whom his com
pensation or salary is fixed." 

The present Municipal Code as embodied in title 12, part 1, General Code, 
does not provide for the office of "City engineer." Whether or not this office 
exists in a given city depends on the d•3termination of the authorities thereof. 

Section 4214 of the General Code provides in part: 

"Except as otherwise provided in this title, council "' * * shall 
determine the number of officers, clerl\s and E>mployes in each depart
ment of the city government, and shall fix hy ordinance or resolution 
their respective salaries anrl compensation * *" 

Section 4327 of the General Corle provides: 

"The director of public ~ervice may establish such subdepartment 
as may be necessary and determine the number of engineers * * * 
necessary for the execution of the work and the performance of the 
duties of this department.'" 

These two sections togethtr, in my opiEion, vest in the director of public 
service power to create the positic:1 of city engineer, and in council the power to 
fix the compensation aHached to such office. 

The power of appointment depends upon the manner of the creation of the 
office, that is to say, section 4246 provides: 

"Subject to the limitations prescribed in this subdivision such execu
tive officers [the mayor and the directors] shall have the exclusive 
right to appoint all officers, clerks and employP.s in their respective de-
partments or offices * *" 

Section 4250, which is to be read in connection with the; foregoing section, 
provides in part that· 

" "' "' "He [the mayor] shali appoint and have the power 
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to remoYe " "' " heads of the .-mbdepartments ot the department 
of public service and public s:J.fety '- "' "" 

It follows, therefore, by virtue of these two sections that if the position of 
city engineer is created as hearl of a suhdepartment within the department of 
public service, the engineer must he at>vointPri by thP mayor; but, if the posi
tion is not the head of a subdepartment, the director. ot public service would 
have the power to appolnt the eu1-=inc>cr. In so holding I have passed over the 
question as to the department in which the position of city engineer belongs. It 
seems to me, however, that it is quite obvicus that it is a position within the 
department of public service, not only be~ause of the use of the word "engi
neers" in section 4327, supr:J., but ah;o he•:ause the work of engineering is work 
the supervision of which is given to the director of public service by sections 
4324 and 4325 and 4326 of the General Co:le, quotation of which II\ this con
nection is unnecessary. (Sec also seetion 4;)47, pertaining to the (,uties of the 
director of public service as platting commissioner.) 

Section 436G of the General Code provides: 

"In each municipal corporation having a fire engineer, civil engi
neer or superintEndent of markets such officers shall each perform the 
duties prescribed in this title and such other dut:es not incompatible 
with the nature o~ his office as the council by ordinance requires, and 
shall receive for his services such compensation * '' " as is provided 
by ordinance." 

The exact effect of this section is probl~o:matical. It is probably obsolete 
as it is a re-enactment of section 1782, RevisPd Statutes, which was left unre
·pealed by the Municipal Code of 1902. It does not in terms authorize council 
to create any of Lhe offices mentioned. If so constru-od, however, it would have 
to follow that the position of "city engineer" is thereby head of a subde
partment within the department of ..;ervice, allll that the appointment. therefore, 
would be made by the mayor. In short, this section serves only to emphasize 
that the question of power of appointment is dependent upon the manner in 
which the posit!op. is created. 

In the same connection, I may say that for obvious reasons the position of 
city engineer is not with:n the classified service. Section 4479 defines the un
classified service, placing therein ''head or chief of any division or princi)J:ll de
partment relating to en~;~neering." 

To summqrize then, it is my opinion that if the position of cily engineer is 
created by couneil or by the director of public service as head of a subdepart
ment in the department of public service, tlte mayor has the powert to appoint 
the e~1gineer. If the position is :>therwisc created, the director of public service 
has !;ower to appo:nt. In any event, the compensation of the city engineer must 
be fixed by council. Very truly yours, 

TIMOTHY S. HOGA:"l', 

Attorney General. 
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242. 

PAYMENT FOR PAVING I:VIPROVEMENT OF STREET FORMING BOUND· 
ARY BETWEEN CITY AND TOWNSHIP-ASSISTANCE TO COUNTY 
BY CITY-PUBLIC OFFICIALS-INTEREST OF SINKING FUND TRUS
TEE IN MUNICIPAL CONTRACTS-OFFICES COMPATIBLE-SINKfNG 
FUND TRUSTEES AND SPECIAL COUNSEL IN SOLICITOR'S OFFICE. 

When a st1·eet lies within a township and forms in part the bonndary line 
ot a city in said township, the city may pay a portion of the cost of improving 
said street u:hen the work is 1tnclertakcn by the county, under section 7357 
General Code. 

A member of the board of sinking tuncl t1·nstees, though he can receive no 
compensation for such services, is prohibited by section 3808, General Cocle. 
from having any interest in any money clrawn in an official capacity from the 
city treasury. 

Snell prohibition does not, however, extend to the holding of tw·o compatible 
public offices. Such trustee. therefore, may be employecl at a regular salm·y as 
special counsel in the office of the city solicitor. He would be prohibited how
ever, cy the tenns of section 12916, General Corle. from receiving compensation 
l:ased on "contract"" tor services in said capacity as special counsel. 

COLUMBUS, Ou10, May 4, 1911. 

Ho;-.; . .J. R. S~:LO\"EH, City Solicitor, Delaware, Ohio. 

DEAH Sm:-1 beg to acknowledge receipt of two letters from you, one under 
date of March 8th and the other under date of March 15th. submitting for my 
opinion thereon the following questions: 

"1. A street is the boundary line of the city of Delaware, Ohio. 
One half of it is in the city and the other half is in the township. The 
territory may all be tal,en into the c!ty or thrown into the township. 
Query: Is there any statute by which there may be a joint construction 
of this street as it now lays? 

"2. A is a member of the sinking fund trustees of this city. They 
receive no compensation for their services. Can A draw pay for 
spec'al servicEs as aEsistant counsel for the city. The former attorney 
gener:tl ruled that he could. Does section 45 of the Code apply where 
cne serves in an office of this kind without compensation?'' 

Answning your first question, I beg to state that the two mile assessment 
pike law, section 7322, etc., General Code, autho;·izes the county commissioners 
to lay out and construct as well as to improve any free road by paving the same. 

Section 7326 of that ch:1pter provides for the location of such improvements 
within the territorial limits of an incorporated city. 

Section 7357 authorizEs a city to pay a part of the cost of the improvement 
in the case the same begins or terminates in such c!ty. It would seem that 
these provisions might be available for the improvement of a street which is 
the boundary line of a city. 

I know of no other stcttute which expressly authorizes the city, as such, to 
I:rar a portion of the expense of such improvement, and it would seem that. 
th's sbtute is the only one under favor of which a joint construction of such 
a streEt cocld be had. It is to be noted, however, that the construction itself 
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is not joint, and the city authorities would have no control over it. The im
provement must be made by the county commissioners. 

Answering your second question, I beg to state that section 45, :\1. C., now 
section 3808, General Code, provides that: 

"No member of the council, board, officer or commiss:oner 
corporation shall have any interest in the expenditure of money 
part of the corporation other than his fixed compensation. '" '" 

of the 
on the 
*'' . 

The section is penal in its nature, its remaining provisions defining the 
consequence of a violation of this provision. Accordingly it is subject in its 
application to individuals to a strict construction. 

Section 4508, General Code, formerly section 103 M. C., provides Uiat: 

"The trusteEs of the sinking fund shall serve without compens:t
tion === * * " 

It is not accidental then th:1t "A" in your question receives no compens:t
t'on for his services as trustee of the sinldng fund. 

In spite of the strict construction to be given to section 3808, I am of the 
opinion that a pei'son whg holds an office in the city government to which the 
law does not permit any compen·sation to attach, is prohibited thereby from re
ceiving money in an unofficial capacity from the city treasury. 

While you do not invite my opinion upon the point, it seems clear to me 
that there is nothing incompatible in the two relations of member of the sink· 
ing fund trustees and special counsel in the department of the city solicitor. 
I question, however, whether in the case you suppose "A" can legally draw p:ty 
for special servicEs as assistant counsel. Section 12912 of the General Code, 
formerly section G975, Revised Statutes, provides in part that: 

"Whoever being an officer of a municipal corporation * * * is 
interEsted in the profits of a contract, job, work or services for such 
corporat!on or township * * * shall be fined." 

Your statement of facts seems to indicate that "A's" relation to the city 
in the performance of his legal services were contradual and he was not in that 
cap:trity an officer of the city. The section last above quoted does not prohibit 
a person from. holding two compatible municipal offices. but it does prohibit a 
person who holds one municipal office from undertaking work of an unofficial 
and contractual nature on behalf of the city and receiving the profits thereof. 

unless, therefore, • A," in the case supposed by you, was a regularly ap
l~ointed member of the city solicitor's department he cannot lawfully, being a 
member of the s:nldng fund trustees, and hence undoubtedly an officer of the 
corporation. do wor){ of a contractual nature for the corporation and receive 
pay therefor. 

I trust you will pardon me for extending my answer beyond the limits of 
yollr inQuiry, but it seemed to me that the merits of your question involved the 
applit'ation of sections other than section 45, M. C. 

Yours very truly, 
TDIOTHY S. HOG.\X, 

Attorney General. 
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D 251. 

POWER OF COUNTY C0~1MISSIONERS TO ALLOW EXTRA COMPENSA
TION FOR "SERVICES IN POLICE COURT" TO CI'I'Y SOLICITORS AND 
ASSISTANTS. 

Section 1813, Revised Statutes, was re-enacted in the General Code as section 
4307, General Code. The extra compensation tor services in police court by the 
county commissioners therein provided tor, applied only to assist-ant city _solic
itors ancl not to the city solicitor himself. 

Saicl section has since been amen(led, however, so as to permit the commis
sioners to allow such compensation to city solicitors who employ no assistants 
tor work in police court. 

May 12, 1911. 

HoN. WARRE;"' J. McLAUGHLIN, City Solicitor, Lima, Ohio. 

DEAH Sm:-I am in receipt of your favor of recent date in which you 
state: 

"I have your favor of the 5th inst. with inclosure of copy of opin
ion rendered to the prosecuting attorney of Champaign county, relative 
to compensation by county commissioners to city solicitors for services 
in prosecution of state cases in mayor's court. 

"I note that you treat section 4306 of the General Code as a re
enactment of section 137 of the Municipal Code, and therefore find that 
in making the revision there was an omission of that clause of section 
137 which provided for additional compensation by the county com
missioners. I beg to call your attention to section 4307 of the Gen
eral Code which also contains matter which was originally a part of 
section 137 of the Municipal Code, and wherein it is provided that 'the 
county commissioners may allow such further compensation as they 
deem proper, which shall be paid from the county treasury.' 

"Section 4307 prescribes the general duties of city solicitqrs am\ 
while there is some reference in it to the designating of assistants 
and their compensation, and there may be a question as to whether the 
language providing for compensation refers to such assist:mts alone, 
still it would seem that in view of the fact that it is a re-enactment of 
old legislation specifically provided for compensation to city solicitors, 
that the language of section 4307 providing for compensation by the 
county commissioners ought to be held to apply to city solicitors in 
municipalities where no assistants are provided. 

"In the city of Lima the city solicitor has no assistants. In view 
of this fact I would like your opinion as to whether under the pro
visions of section 4307 the city solicitor of Lima may receive compensa
tion from the county commissioners for prosecution of state cases in 
the mayor's court." 

Prior to the enactment of the General Code, section 137 of the ~Iunicipal 
Code provided in part as follows: 

"The city solicitor shall also be prosecuting attorney of the police 
or mayor's court, and shall receive for the service such compensation 
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as council may prescribe, and such additional compensation as the 
county commissioners shall allow." 

Section 4306 of the General Code, which purports to be a re-enactment of 
said section 137 of the :\lunicipal Code, reads as follows: 

"The solicitor shall also be the prosecuting attorney of the police 
or mayor's court. Where council allows an assistant or assistants to 
the solicitor he may designate an assistant or assistants to act as prose
cuting attorney or attorneys of the police or mayor's court." 

Prior to the enactment of the General Code, section 1813, Revised Statutes 
(1536-844), provided as follows: 

"The prosecuting attorney of the police court shall prosecute all 
cases brought before such court, and perform the same duties, as far as 
the same are applicable to the police court, as required of the prose
cuting attorney of the county; and except in cities of the first grade 
of the first class, the prosecuting attorney may appoint not to exceed 
three ass!_stants who shall be assist'l.nt prosecuting attorneys of the 
police court, and perform the same duties, so far as applicable to the 
police court, as performed by the prosecuting attorney of the police 
court. 'I'he persons thus appointed shall be ;:mbject to the approval of 
the city council and such assistants shall receive for their services in 
city cases such salaries as the council may prescribe, and the county 
commissioners may allow such further compensation as they deem 
proper." 

Section 4307, General Code, which purports to !Je a re-enactment of said 
section 1813, Revised Statutes, reads as follows: 

"The prosecuting attorney of the police or mayor's court shall 
prosecute all cases brought before such court, and perform the same 
duties, as far as they are applicable thereto, as required of the prose
cuting attorney of the county. 'I'he persons thus appointed shall be 
subject to the approval of the city council and such assistants shall re
ceive for their services in city cases, such salaries as the council may 
prescribe, and the county commissioners may allow such further com
pensation as they deem proper, which shall be paid from the county 
treasury." 

(Note: On the adoption of the General Code the above section 137 
of the Municipal Code and section 1813, Revised Statutes, were re
pealed. See section 13767, General Code, subsections 42 and 44.) 

The language found in section 4307, General Code, which, as stated, pur
ports to be a re-en:1ctment of section 1813 of the Revised Statutes, is identical 
"ith that found in said section 1813, Revised Statutes. I must beg to differ 
with you, therefore, in your statement that section 4307 of the General Code 
contains matter which was originally a Dart of section 137 of the :\lunicipal 
Code. 

The rule of law governing the construction to be given to codification of 
statutes is laid down by Okey, .J., in Allen vs. Russell, 39 0. S., 337, as fol
lows: 
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"But where all the general statutes of the state or all on· a par
ticular subject, are revised and consolidated, there is a strong presump
tion that the same construction which the statutes received, or, if their 
interpretation had been called for, would certainly have received, be
fore revision and consolidation, should. be applied to the enactment in 
its revision and consolidated form, although the language may have 
I.Jeen changed. * * " Of course, if it is clear front the words that a 
change in substance was intended, the stat1tte must be enforced in ac
cOJ·dance with its changed form." 

Applying said rule to the case in question it is clear that the language 
iound in section 1813, Revised Statutes, to-wjt: "And the commissioners may 
allow such further compensation as they deem proper" would have been con
strued as applying solely to compensation to be allowed assistants to the 
solicitor, and not to the solicitor himself. That being so, the same construc
tion is to be put upon section 4307, General Code. 

Aside from the fact that section 4307 purports to be a codification solely of 
section 1813, Revised Statutes, and not of section 137, Municipal Code as well, 
I am unable to read into the last sentence of said section 4307 the meaning for 
which you contend that the words "The county commissioners may allow such 
fl;rther compensation as they deem proper" as used in said sentence, applies 
as well to the solicitor as to his assistants. 

I am. therefore, of the opinion that prior to the amendments to said sec
tions 430G and 4307, General Code, passed May 5, 1911, that the language of sec
tion 4307 of the General Code providing for compensation by county commis
sioners does not apply to city solicitors, but solely to assistants to city solicitors. 

The above construction is the same as that placed upon said section by the 
general assembly, and in order to correct this apparent fiaw in the law, the 
present general assembly on May 5, 1911, amended said sections 430G and 4307 
so as to read as follows: 

Section 430G: 

"The solicitor shall also be prosecuting attorney of the police or 
mayor's court. When council allows an assistant or assistants to the 
solicitor, he may designate the ass:stant or assistants to act as prose
cuting attorney or attorneys of the police or mayor's court. The per
son thus designated shall be subject to the approval of the city coun
cil." 

Section 4307: 

"The prosecuting attorney of the police or mayor's court shall 
proEecute all cases brought before such court, and perform the same 
duties, as far as applicable thereto, as required of the prosecuting at
torney of the county.' The city Eolicitor or the assistant or assistants 
whom he may designate to act as prosecuting attorney or attorneys of 
the police or mayor's court shall receive for this service such compensa
tion as council may prescribe, and such additional compensation as the 
county commissioners shall allow." 

Very truly yours, 
TniOTHY S. HocAx, 

Attorney General. 
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E 251. 

CONTRACTS OF :\iUNICIPALTTY WJTH WATER AND GAS CO.-ADVERTISE 
~lENT AND BIDS VNNECBSSARY-DIRECTOR OF PUBLJC SERVICE 
~IA Y NOT E~TER INTO-POWER 01•' COUNCIL. 

A contract by a municipality trith a nater ar.cl light company is, eJ·pressly 
authori.-:erl by statute. and there is n'J requirement that said contraet should br. 
let upon arlverti.w~mrnts and IJids. '!nrl a.< m•micipalities seldom or never have 
more than ou~ such company, there i~ ,zo reas011 for Sltr'h. r·equirement. 

As section 4328, General Code. authorizqs the director of public sen'il'e to 
enter only into contrads for work "under the supervision of the department," 
the contract aforesaid is not included t/Jercin. Therefore. the contract may lie 
entered into lietween the council and the co;npony directly without advertising 
for bids. 

Cor.u~wt:l'l, Omo, May 13, 1911. 

Ho:'i. \V. C. BALIIWI:\', City Solidtor. 'li'rtrren, Ohio. 
DEAlt S11c-You make an inquiry in re the validity of a contract made be

tween the Warren Water and Light Company and the> city of Warren for sup
plying water and gas to its inhabitants for a period of ten years. 

· Judge Fillius has furnished my office with a statement oJ facts. 'rhey are 
these: 

"There is in the city of ·warren a cprporation organized for the 
purpose of supplying water to the city, and is now and for more than 
twenty year~ last past bas been ;n operation in the city. Recently, a pre
vious contract between th<'l company and the city having e"<pircd, the 
city and the company entered into a contract for supplying with water 
the streets, lands, lanes, squares and public placeR in the city for a period 
of ten years. This contract was entered into directly between the city 
and the company without adve;rtising for hids anrl letting the contract to 
the lowest and best bidde;-. 

"Section 4328 of the General Coclc provides in Rnbstance, that a 
contract of the kind therein mentioned which involves the expenditure of 
more than $500.00 the director of public Fervice shall mal<e a written 
contract therefor with the luwe5t and hest bidder aftel' advertisement 
for not less than two nor more than four consecutive weeks, etc." 

You ask the following queFtion: Is the contract which thE' city and the 
\Varren 'Vater and Light ComjJany made without 11dvertisements and competitive 
bidding valid? Judge Fillius submitter! for my office a very excellent brief cov
ering concisely and fully the law in\'olvcd. 

The same question was bef.ore my disting-nished predecessor. On Nov<.'mher 
30, 1910, he held that contra<:ts hetween municipal corporations and a private 
corporation in furnishing water and electricity for public uses for such municipal 
corporation cannot be entered into until competitive bids are solicited hy ad· 
vertising. He referred to contracts that would involve t't>e expenditure of more 
than five hundred doll~rs. 

Attorney General Denman further helc! that such contracts are within the 
department of public service, and must be executed in arcordance with the pro· 
visions of section 4328, et seq., of the General Code. 
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He further held that while i'ection !J:\24 of thC' General Code gives power to 
contract with water companies, it docs not describe th<? manner that such con
tracts must be entered into, hnt that, in his judgment, it must be read in con
nection with section 4328 of the General Code. He further held that said sec
tion does not prescribe what shall be the municipal authority, and in this con
nection it. must be read with section 4324 of the General CodP-

Section 9324 of the General Code provides as follows: 

"The municipal authority of any city or village or the trustee of any 
township, in which a gas or 1oater comprzny is organized, may contract 
with sur,h company for lighting or supplying with water the streets, 
lands, lanes, squares and public plaees in such city, village or township." 

Every statute should be construed in the light of the reason behind its 
enactment. This statute was evide'ntly enacted to confer power tlpon a city or 
viJiage whereby it might have the advantag<? of procuring gas or water for 
public uses. I assume that comparatively few cities or viJiages have more 
than one gas or water company, and from this consideration alone th~ idea 
of letting the contract after advertisement does not suggest itself as correct. 
The statute confers directly the power of making a contract with specific com
panies furnishing gas or water in the city. 

Section 4328 of the General Code provides as follows: 

"The director of public service may make any contract or pur
chase supplies or material or provide labor for any work under the 
supervision of tllat department not involving more than five hun.dred 
dollars. * * *" 

At first glance one might interpret that section thus: The director may 
mal'e any contract. However, that is not its true reading. If so, there would 
be no necessity for advertising for or purChasing supplies or materia!' or pro 
vide labor, etc., because the expression, "any contract" would embody the pur
chasing of supplies or material or the providing of labor. In my judgment, 
the true interpretation of the first sentence of section 4328, G. C., is as follows: 
"The director of public service may make any contract for any work, or purchase 
supplies or material for any work, or provide labor for any work under the 
supervision of that department." In other words, contract for and purchase 
supplies and material, and provide labor connected with the work. 

This, we think, is a reasonable interpretation because the director of public 
service is an administrative officer, but how about it in respect to section 9324? 
What reason is there why the director of public service should make a contract 
not in connection with any work, but a contract authorized expressly by the 
statutes? To my mind, there is no rea.,;on for requiring an advertisement under 
section 9324, while every reason suggests that such a contract may be entered 
into between council and the gas or water company directly_ 

Had I the time I would like to quote more fully from the brief of Judge 
Fillius, which, to my mind, is unan~werablP. and ~upports the conclusion to 
which I came before having the advantage of the brief. My conclusion, there
fore, is, that the contract which the city of \Varren and the Warren Water and 
Light Company made without advertisement and public bidding is valid as. far 
as the question submitted by you is concerned. I am, of course, only passing 
upon the one question that it would not be necessary to advertise or submit to 
competitive bids. 
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I regret the neeessity of reversing the opinion of my predeee:;sor, but my 
judgment leads me to the belief that his <:onelusions were erroneous. 

A 254. 

Very truly yours, 
TBIOTHY S. HooA:o;-, · 

Attorney General. 

ORDINANCES AUTHOHIZlNG FULL PAY TO POLICE~lEN AND I<'IRE:\lEN 
ON VACATION-VALIDITY. 

CoLc;.mcs. 01110, May 19, 1911. 

Hux. F'HAXK A. B01:mx. City So/i(·itor. Xe!rark, Ohio. 
DEAl! Sm:-I beg to acknowledge receipt of your letter of :\lay 13th, request

ing my opinion as to the validity of an onlinance allowing policemen and fire
men certain vacations on full pay. 

I know of no reason why such an ordinance would not be valid. The cases 
which yon cite relate to compensation of officers during suspension, the rule 
being, of course, that a suspended officer is not entitled to pay during such sus
pension whether or not the same was valid. 'Vhere, however, it is provided in 
advance by ordinance that an officer shall have a certain vacation on full pay 
these cases would not apply. 

c 255. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-BOND ISSUES-LIMITATIONS UNDER LONG
WORTH ACT AND EXCEPTIONS. 

Waterworks bonds which can be retirea by the income from the waterworl"s, 
bonds to be paia by assessments specially levied upon abutting property, bonds 
issued prior to April 29, 1902, are excluded by virtue of section 3946, General 
Codf', from the one, four ana eight per cent. limitations of the Longworth act. 

In addition to these enumerated exceptions, boncls issuea upon the approval 
ot thf' electors tor t·he purposf's reterrea to in section 3945, General Code. are 
excluded from the one ana tour per cent. limitations. 

CoLu111nus, OHio, May 20, 1911. 

Hox. W. W. Woonm·uv, City Solicitor, Jefferson, Ohio. 
Dt;AH SIR :-I beg to acknowledge receipt of your letter of :\larch 23d, re

questing my opinion upon the following question: 

"The total existing bonded indebtedness of the village of .Jefferson 
is $102,900, of which $40,000 are bonds issued for the purpose of con
structing and improving the waterworks, the income from which is suf
ficient to cover the cost of all operating expenses, interest charges and 
to pass an amount to the sinking fund sufficient to retire such bonds; 
$a5,000 of which are bonds to be paid for by assessments specially 
levied upon abutting property, and $1,500 of which are bonds issued 
prior to April 29, 1902. 
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"The grand duplicate of the taxable prop1rty both real and per
sonal in said village for the year 1909 is $640,660. The estimated grand 
duplicate for the year 1910 is approximately $1,500,000. 

"It is now desired to issue further bonds in the sum of $5,000 for 
the purpose of constructing a dam for the waterworks. May this addi
tional issue be made, and if so, must the policy thereof be submitted 
to the electors?" 

Section 3946, General Code, which is one of the limitation sections of the 
Longworth act, so-called, as embodied in the General Code, provides as fol
lows: 

"Bonds to be paid for by as'Sessments specially levied upon abutting 
property, bonds issued for the purpcse of constructing-, improving and 
extending waterworks when the income from such waterworks is suf
ficient to cover the cost of ali operating expenses, interest charges and 
to pas·s a sufficient amount to a sinking fund to retire such bonds when 
they become due, and bonds issued prior to April 29, 1902, shall not be 
considered in ascertaining such limitations." 

Under favor of this section the bonds above specifically referred to, amount· 
ing in all to $76,500 of the total above mentioned, are not to be considered in 
ascertaining the limitations applicable to the village. This deduction leaves a 
total outstanding bonded indebtedness of $26,400. 

You do not inform me as to whether the sewage disposal bonds amounting 
to $20,000 were issued upon a vote of the people. I assume, however, that this 
must have been the case inasmuch as the issue is in an amount much greater 
than one per cent. of what the grand duplicate of the village could have been 
in imy past year. It would 'Seem, therefore, that under sections 3940 and 3941, 
General Code, this issue, when made, must have been submitted to a vote of the 
people. 

Section 3945, General Code, provides as follows: 

"Such limitations of one per cent. and four per cent. hereinbefore 
prescribed shall not affect bonds lawfully issued for such purposes 
upon the approval of the electorn of the corporation." 

This section has recently been held by the supreme court, in an unreported 
decision affirming the circuit court of Cuyahoga county, to exempt from con
sideration, in ascertaining the limitations of the Longworth act, all bonds 
issued upon the approval of the electors. Therefore these bonds are to be con
sidered in precisely the same manner as tho'Se above alluded to and eliminated 
from consideration. Accordingly the only outstanding indebtedness of the vil
lage which may be considered in ascertaining its limitations under the Long
worth act is the issue of $6,500, being the village's portion of sewer bonds i'S· 
sued July 1, 1911. 

'I'he proposed issue of $5,000 is less than one per cent. either of the 1909 
duplicate or that of 1910, and may lawfully be made at this time without a 
vote of the people so far as section 3940, General Code, is concerned. If made 
it will bring the total outstanding indebtedness of the village, which may be 
considered in ascertaining the limitations of the Longworth act, to $11,400. 
This amount is less than two per cent. of either the duplicates above referred to. 

The question as to which duplicate shall be used for determining the ap
plication of the limitations of the statute is not even raised. 
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The foregoing comments relate entirely to the effect of the limitations of 
one per eent. and four per cent. imposed in the original Longworth act as codi
fied. The further question might be raised as to whether or not the total out
standing bonded indebtedness which would exist after the issue of the $5,000 
would exceed the total limitations imposed by said act. 

Section 3954, General Code, provides that: 

"No municipal corporation shaH create or incur a net indebted· 
ness under the authority of this chapter in excess of eight per cent. of 
the total value of the property in such corporation as listed and as
sessed for taxation. " * * In ascertaining such limitations of such 
eight per cent. and of such four per cent. all such bonds shall· be con
sidered except those hereinbefore excluded." 

This section in common with the others hereinbefore discussed was 
amended 101 0. L., 430-432, so as to read as follows: 

"No municipal corporation or township shall create or incur a net 
indebtedness under the authority of this chapter in excess of five per 
cent. of the total value of all the property in such township or corpora
tion as listed and assessed for taxation. * * * In ascertaining the 
limitations of such five per cent. and such two and one-half per cent. 
all such bonds shall be considered except those specifically excluded by 
section 3946, General Code." 

Section 3946, General Code, is above quoted. It has already been pointed 
out that under its favor all but $26,400 of the bonded indebtedness of the vil
lage is to be eliminated from consideration. Therefore, even under section 
3954, as amended in 1910, the village would be authorized to have outstanding 
at a given time a bonded indebtedne10s ba10ed on the 1909 duplicate of $32,003. 
which would exceed the total bonded indebtedness subject to the limitations of 
the act as it would exi;;t in the village uf .Jefferson under the issue of the $5,000 
hy about $GOO. 

However, section 3954, as amended in 1910, was again amended at the 
preRent session of the general assembly. The amendment restores the eight 
per cent. limitation in place of the five per cent. adopted by the act of 1910, 
hut otherwise retains the phraseology of section 3954 as amended in 1910. 

Whether or not, therefore, the limitations now applicable to the village of 
.Tefff'nwn are to be aseertained by computation upon the 1909 or upon the 1910 
duplicate, it would srcm certain that the issue of the $5.000 sought to be made 
hy the village at this time m1y lawfully he made without submitting such issue 
to a votP of the eiPC'tors. 

4~ -Yol. II-A. G. 

Yours very truly, 
TnroTIIY S. HoG.\~, 

AttornPy General. 
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262. 

POWERS OF CODIFYING CO::\il\IISSION AND INTERPRETATION OF CODI· 
l<'IED STATUTES-PROVISION ENABLING BOARD OF PUBLIC SERVICE 
TO ACT AS BOARD OF HEALTH REPEALED. 

The legislature did noi intend to give t.he codifying commission power to' 
repeal any substantive parts of the existing law. After cofU{ication the statutes 
are to receive the same interpretation uhich they would have received befm1e 
codification, ~mless i.t is clear from the language of a codi{iea section as adopted 
by the legislatu1·e that a change in substance teas intenaed. 

That part of section 187, Revised Statutes, providing for causing the boanl of 
public service to act as a boanl of health in a city, has been expressly repealerl. 
ana was, therefore, intentionally om-itted when said statute< was codified as sec
tion 1404, General Code. 

CoLUMBUS, OHio, June 1, 1911. 

Hox. W. A. O'GRAllY, City Solicitor, Wellsville, Ohio. 
DEAR Sm:-In your letter-to me of February 28th, 1911, you refer to the 

fact that section 4404, of the General Code, which corresponds to section 187, of 
the Municipal Code (Ui36-723 Bates), omits the provision contained in said 
original section 187, that, 

"Whenever eouncil of any city shall declare by ordinance, that it is 
for the best interests of said city that the board of public service act as 
a board of health for the city, theu upon the passage of said ordinance 
the board of public service of saitl city shall be the duly authorized 
board of health thereof, * * *" 

and your question is, does the revision of the statutes hy the code committee 
carry with it tho power to amend any particular statute by dropping material 
parts, or was it the intention of the legislature that the committee codify the 
same without changing the substance of any particular section, or, in other 
words, does section 4404 repeal section 187 of the Municipal Code? 

Answering your last question first would say, section 187 of the Municipal 
Code ( 1536-723, Bates), was expressly repealed by the enactment of section 
13767 of the General Code. (See subdivision 43 of said section 13767.) 

Answering your question further, it was not the intention of the codifying 
commission to repeal any substantive ·law, and it was not the intention of the 
legislature in creating the commission to give it the power to repeal active sub
stantive Jaws, or to enact any new Jaws, but simply to codify all laws as they 
existed, and to repeal those that were unnecessary, and in cases of apparently 
conflicting statutes to reconcile the same if possible. The rule of Jaw governing 
the codification of statutes is set forth in Allen v. Russell, 39 0. S., 337, in 
which opinion Judge Okey says: 

"Where all the general statutes of a state, or all on. a particular 
subject are revised and consolidated, there is strong presumption that 
the sag1e construction which the statutes received, or, if their interpre
tation had 1Jeen called for, would certainly have received, before revision 
and consolidation, should be applied to the enactment in its revised and 
consolidated form, although the language may have been changed. * * 
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Of course, if it is clear from th~ words that a change in substance 
was intended, rhe statute must be enforced in accordance with its 
changed form." 

Therefore, as the part of old section 187, to which you refer, was omitted 
by the condifying commission in the codification of said section, unless there is 
some section of the statut~s which c<mtains substantially the same provision, 
it must follow that the legislature Ly tiJe enactment of the General Code, and 
the repeal of old section 1 S7, purposely repealed that part of said section 187, 
which is not incorporated in s~ction<; :~:193, 4404 and 4405 of the General Code. 

A 266. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CLERK OF COUNCIL-FEES FOR SEHVJNG NOTICES CANNOT BE AS
SESSED AGAINST PROPERTY-FEI<JS ALLOWED ASSISTANT CLERK 
MAY BE SO ASSESSED. 

The clerk of counc.il cannot be pai,l a fee tor serving notices in street im
provements, and the amount paid in such fees included in the assessment onli
nance. 

Council may, by motion. appoint an assistant clerk of council, provide tor 
paying such assistant a tee for ;;erving notices in street improvements, ancl the 
amount of saicl fees may be lawfully assessecl against the property owners. 

CoLu~mus, Oum, June 7, 1911. 

Hox. H. l\1. RAxKrx, Oity Solicitor, Washington 0. H., Ohio. 
DEAH Sm:-I heg to acknowledge t"c!CdJJl of your esteemed favor of some 

days ago, in which you request my opinion upon the following: 

"1. We understand that it has her~::tofore been held that the clerk 
of council cannot be paid a fee for serving notices in street improve
ments and have the amount 11:1id in &uch fees included in the assessment 
ordinance. 

"2. Can the council of a city by motion avpoint an assistant clerk 
of council and prov:de for ]Jaying such assistant a fee for serving no
tires (say 25 cents for each notice) in street improvements? 

'·3. Can the assistant clerl\ be l:lwfully paid a fee or must a salary 
be paid him? 

"4. lf he r.an be paid a fee for serving such notices, can such fees 
be lawfully assessed against the property owners?" 

Your understanding as to the first question is correct. A clerk of council 
cannot be paid a fee for serving notices for streE't imiJrovements and have the 
amount of fees include~! in the a&sessment. The matt!•r is practically decided 
in the case of Cincinnati vs. Longworth, 34 0. 8., 101, wherein it is held that 
the cost of services of a salaried officer cannot be t;;.xed in the cost of the im
provement for which the assessment is made. 

Answering your second. inquiry, I am of the opinion that the council of a 
city is empowered to appoint, by motion, an assistant clerk of council, and to 
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provide for paying such assistant a fee for serving notices in street improve
ments. Section 4210 of the General Code provides that, 

"Within ten days from the commencement of their term, the mem
bers of council shall elect a pre:>ident pro tern., a clerk, and such other 
employe:> of council as may be necessary, and fix their duties, bonds and 
compens:ttion. * * *"' 

As announced in the case of State vs. Green, 37 0. ·s., 227, the statute is 
silent as to the mode of voting in the organization of a council. 

"A vote is but t.he expression of the will of a voter; and whether 
the formula to give expression to such will, he a ballot or viva voce, 
the result is the same; either is a vote." 

I am of the opinion that the appointment of the officer in question by motion 
is a legal appointment. 

As to your third and fourth questions, while the practice of paying officers 
or employes fees, is to be deprecated, still under the law it is probably legal. 
Section 4214 of the General Code provides that, 

"Except as otherwise provided in this title, council, by ordinance 
or resolution, shall determine t.he number of officers, clerks and employes 
in each departmC'nt of the city government, and shall fix by ordinance 
or resolution their respective salaries and compensation, and' the amount 
of bond to be ~?iven for each officer, clerl' or employe in each depart
ment of the government, if any he required. Such bond shall be made 
by such officer, r:lerk or employe, with surety subject to the approval 
of the mayor." 

Section 38£16 provides that, 

"The cost of any improvement contemplated in this chapter shall 
include the purchase money of real estate, or any interest therein, when 
acr1uired by purchase, or :he value thereof as fonnrl by the jury, when 
appropriated, the costs and expeuses of the proceeding, the damages 
assessed in favor of any owner uf adjoinmg lands and interest thereon,· 
the costs an<! expenses of the asssssmeni, the expense of the preliminary 
and other surveys, and ,Jf printing, publishing the notices and ordinances 
required, including noti~e of <lSSI!ssmcnt, and serving notices on property 
m,uers, the cost of construction, interest on bonds, where bonds have 
Lt:en issued in anticipation of the collection of assessments, and any 
other necessary expenditure.'' 

Since section 4214 em]Jowers council to fix s!:tlaries and compensation, I am 
constrained to hold that a proper JJrovision that. the assistant clerk be paid a 
fee for serving each notice, as his compensation, is legal. 

I am also of the opinion that, under that portion of section 3896, which reads: 

"The cost of any improvement contemplated in this chapter shall in-
elude 0 * * the expense * * * including notice of assess-
ment, and serving notices on property owners * * *" 
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the amount of sueh fee may be lawfully assessed against the projlerty. 
Trusting that I have fully answered your questions I am, 

Very truly yours, 

1557 

TDlOTHY S. l:lou\:X, 
Attorney Generai. 

B 266. 

ORDINANCE OF COUNCIL REQUIRING DIRECTOR OF PUBLIC SERVICE 
'1'0 ENTER INTO CONTRACT WITH SELECTED CITY ENGlNEEa TO 
INVESTIGATE ;\iUNICJPAL ELECTRIC LIGHT PLANT, VOID-USURPA
TION OF POWERS OF DISCRETIONARY SUPERVISION AND CONTROL 
OJ<~ DIRECTOR OF PUBLIC SERVICE. 

An ordinance of council which, by its te1·ms, requires the clircctor of public 
service to enter into a fixed and determined contract u;ith a city engineer se
lected by a committee of citizens tor the pttrpose of investigating ana valuing 
the municipal electric lighting plant and reporting to the council thereon, ex
ceecls the powers of the council and infringes ttpon the discretion of the director 
of public service in his powers of supervi8ion ana management of saia munic
ipal plant. 

CoL!J.\lllcs, Ouw, June 7, 1911. 

Ho:x. H. R. S.\IJTII, City Solicitor, Conneaut, Ohio. 
Dt:An Sw:-I beg to acknowledge receipt of your letter of May 4th, in which 

you enclose copy of an ordinance which reads as follows, to-wit: 

"Ordinance to employ an expert electrical engineer. 
"Be it ordained by the council of the city of Conneaut, State of 

Ohio: 
"Section l. That an expert electrical engineer, selected by a com

mittee of citizens composed of Mayor Goebricher, F. L. Matson and 
Geo. T. Arthur be employed to investigate and report on the condi
tion of the municipal electric lighting plant, as hereinafter provided. 

"Section 2. Said electrical engineer shall be engaged and required 
to make a full and complete investigation into the present condition, 
value and worth of the municipal electrical plant of Conneaut, Ohio, 
including the present physical condition, value and worth of all build
ings, engines, boilers, dynamos, machinery, and all lines, poles, meters, 
and any and all fixtures or appurtenances belonging to said plant, and 
each and every one of the above mentioned shall be separately listed 
and the present value thereof set out in a report of said engineer in 
such a manner as may be practical, and it shall show the value of 
each, and the length of time each has been in use. S:tid engineer shall 
further make a finding and report of the capacity for work of all boil
ers, engines, dynamos, rrgulators and lines. Said engineer shall find 
and ret;ort the amount of coal necessary to produce a ldlowat of elec
tricity on the ·switch board at the plant. He shall also find anr! report 
as to how much of the <.urrcnt produced at the plant is transmitted 
.over the lines and actually used or consumed to mal<e these findings. 
He shall use the grade of coal used at said plant during the year Hll II, 
and shall make all te~ts as are necessary with the boilenl, dynamos 
and lines now in use. Said engineer shall also make a full and com· 
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plete report showing thereby the present condition of each and every 
boiler, engine and dynamo, and of all lines and the work they will do 
as compared with an electric lighting plant of lil'e size which is con
ceded to be modern and well equipped in every respect. Said engineer 
shall report and point out any and all defective or antiquated, or in
efficient machinery of whatever nature now used in said plant, also the 
reason of the defect or inefficiency and shall make such recommenda
tion as he may deem necessary to place said plant in an improved and 
well equipped condition, also ascertain the average price the consumer 
pays for electrical current per kilowat, also the average cost includ
ing depreciation per kilowat, also the average cost including deprecia
tion per kilowat of electric current consumed, also ascertain if any 
current is sold for less than five cents per kilowat, if so, how much and 
to whom sold. 

"Section 3. All reports made by him shall be in writing and shall 
be submitted to the council. He shall appear before the council at any 
and such times as it may request, and shall answer all questions of the 
council relating to the investigation of said plant. 

"Section 4. Said engineer shaH receive, for his compensation, a 
sum not exceeding one thousand dollars. 

"Section 5. That the director of public service be and he hereby 
is authorized and instructed to enter into a contract on behalf of the 
city of Conneaut with expert engineer selected by the committee here
tofore appointed and composed of Mayor Goebricher, F. L. Matson and 
Geo. T. Arthur in accordance with this ordinance. 

"Section 6. This ordinance shaH take effect and be in force from 
and after the earliest period allowed by law. 

"Passed this ........ day of ................. , 1911." 

You inquire concerning said ordinance as follows: 

"Your letter of advice pertaining to said ordinance duly received, 
and h!!rewith enclose you an ordinance which the council are desirous 
of having the director of public service enter into a contract in con
formity with this ordinance, and desires your opinion as to the legality 
of this ordinance," 

The ordinance, about the legality of which you inquire, does not materially 
differ from the ordinance concerning the legality of which you requested onr 
opinion on March 25, 1911, and in regard to which we rendered you our opinion 
on April 14, 1911. The only apparent difference between the two ordinances is 
that the last ordinance passed by your city council requires and compels the 
board of public service to enter into the particular contract without leaving 
any discretion to the said board of public service as to whether or not such 
contract should be entered into, and said ordinance substantially amounts to 
carrying out by the city council of your city of an administrative function anrl 
not a legislative function. The ordinance in substance provides that without 
any discretion on the part of the board of public service, said board shall em
ploy such electrical engineer as a committee selected by the city council shall 
name, said engineer so named by said committee to mal'e a full and complete 
investigation of the value and worth of the municipal electrical plant and re
port in detail as to the worth and value of all buildings, engines, boilers, 
dynamos, poles, Jines, meters, etc. I am of opinion that the provisions of said 
ordinance are not in compliance with the statutes upon the subject for the 
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reason that section 139 of the ~1unicipal Code, which I cited to you in my opin· 
ion of April 14, 1911, provides the director of public service shall manage and 
supervise all public works and undertakings of the city, and section 141 of the 
:\lunieipal Code, which I also cited to you in my former opinion, provides that 
the director of public service shall manage all of the municipal water, lighting, 
heating, power, garbage and other plants and undertakings of the city; and 
section 143 of the :\1unicipal Code provides that the director of public service 
!DRY make any contracts or purchase supplies or material or provide labor for 
any work under the supervision of that department not involving more than 
five hundred ($500.00) dollars; and when any expenditure exceeds five hun· 
dred ($500.00) dollars such expenditure shall first be authorized and directed 
by ordinance of council, and when so directed the director of public service 
shall make a written contract to the lowest and best bidder after advertise· 
ment, etc. 

Section 145 of the Municipal Code further provides that the director of 
public service may establish such subdepartments as may be necessary and de· 
termine the number of superintendents, deputies, inspectors, engineers, etc., 
and other persons as may be necessary for the execution of the work and per 
formance of the duties of this department. 

By the terms of the ordinance, a copy of which you have enclosed, a com 
mittee named by your council is to name some engineer whom the director of 
public service is bound and required to employ for the performance of certain 
work. I am of opinion that this is not in conformity with the provisions of 
the sect:ons of the Municipal Code, which I have cited above, and that said 
ordinance amounts to an abuse of power on the part of the city council of your 
C;ity in this that it takes from the director of public service the management 
and supervision of the said municipal plant which is, as I view it, in direct 
conflict with section 141 of the Municipal Code' which I have cited above, and 
that therefore said ordinance, in view of the foregoing reasons, is not legal. 

A 272. 

Very truly yours, 
TDlOTHY S. HOC:\X, 

Attorney General. 

BASEBALL-COUNCIL HAS POWER TO REGULATE BY LICENSE ON SUN· 
DAY AFTERNOONS. 

By virtue of section 3657, General Cncle. C'Ouncil is gi1wn power to regulate 
athletic games by license or otherwise and such anthorizatiiJn extenrls to baseball 
playing on Sunday afternoons. withzn municipal limits. 

Corxm:n;, Omo, June l!l, l!Jll. 

Hox. l\1.\HK A. CHAWFOHI> • .<inlir·itur .. Yea; Boszon. Ohio. Portsmouth, Ohio. 
D~~.\11 Sm:-I am in receipt of your communication of May 27th, and I wish 

to state that the accumulation of work has been so great in this office that we 
could not get to your matter ~ooner. 

You submit for an opinion thereon the question of the authority of coun· 
cils of municipal corporations to license Sunday baseball within the limits of 
the municipality. 

In reply I desire to call your attention lo section 13040, General Code, as 
amencled by the recent general assembly, the pertinent provisions whereof are 
as follows: 
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"Whoever, on Sunday, partieipates in or exhibits to the public with 
or without charge for admittance, in a building, room, ground, garden 
or other place, a theatrical or dramatic performance of an equestrian 

'Or circus performance of jugglers, acrobats, rope dancing or sparring 
exhibition, variety show, negro minstrelsy, living statuary, ballooning, 
basebali playing in the forenoon * * * shall be fined not more than 
one hundred dollars or imprisoned in jail not more than six months or 
both." 

Section 3G57 of the General Code, al~o amended by the recent legislature, 
reads as follows: 

"To regulate, by license or otherwise, restrain or prohibit theatrical 
exhibitions. public show~ and athletic q,ames of whatever name or nature, 
for which money or other reward is demanded or received; to regu
late by license or otherwise, the business of trafficking in theatric:tl 
tickets, or other tickets of licensed amusements, by p:trties not acting 
as agents of, those issuing them, bnt public s~hool entertainments, lec
ture courses and lectures on historic, literary or s:::ientific subjects, shall 
not come wilhin the provi3ions of this section." 

By the provisions of the last quoted section councils are given, among other 
powers, authority to license athletic games. and although baseball is not spe
cifically mentioned, it is undoubtedly an athletic game, and therefore comes 
within the provisions of said section. The power conferred therein is not lim· 
ited as to the time athletic games may be licensed, and, therefore, I am of the 
opinion that councils may regulate or license baseball playing on Sunday after
noons within municipal limits. 

I enclose herewith copies of house bills Nos. 110 and 224, and the one per 
cent. tax bill in compliance with your request. 

B 290. 

Yours very truly, 
TL\IOTHY S. Hou \X, 

Attorney General. 

TAXES AND TAXATION-SMITH ONE PER CENT. LAW APPLIES TO ALL 
LEVIES FOR THE YEAR 1911. 

'l'l!e general JH·ovisions of tile Smith law apply to all levies for taxes made 
tor municipal purposes for the year 1911. 

CoLu:Mnus, Omo, July 8, 1911. 

Hox. E. F. l\IcKEE. City Solicitor. Springfiel£1. Ohio. 
D~:.\I: SIH:-I beg to acknowledge receipt of your letter of .June 1st, in which 

you inquire whether the limitations of the Smith one per cent. bill, so-callecl, 
apply to and govern the levies for the year 1911, EOme of which are required 
by law to be made prior to the passage of the act and some of which are re
(!Uired by law to be made after that date. 

I beg to apologize for the delay in answering your letter; it was occasiol).ed 
partly by the unusual pressure of business in this office, and partly by the fact 
t.hat a case was recently filed in the supreme court for the purpose of con-
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struing the law in question. The question which you present was not expressly 
dcr itled by the supreme court, but it was involved in its decision. 

The ease in question was an action in mandamus, brought originally in the 
supreme court on the relation of the city of Toledo against the county auditor 
of Lucas county to compel him to make certain levies certified by the budget 
con;mi~sion, on behalf of the city of Toledo. If the city levies for the year 1911 
were not within the jurisdiction 01' the budget commission, that fact alone 
would have determ!ned the case. The supreme court, however, did not decide 
the case t'pon this ground, but assumed in its decision that the levies for 1911 
were all ~ubject to revision by the budget commission under the Smith bill. 

In this connection it ma_r be proper to remarl{ that, while it is true that a 
levy of taxes becomes a lien as of the day preceding the second :\1onday in 
A!lril of the year in which it is made, a law passed between tbat date and the 
date of the levy undoubtedly applies to and governs the taxing authorities in 
the mailing of the levy. 

Because of the decision of the supreme court above referred to and because 
further of the principle last above defined I am of the opinion that the rna· 
ehinny and the l'mitations of the act of .Tune 2, 1911, apply to and govern the 
city authorities and the budget commission with respect to the levy of taxes 
for nn:nic>irrl purr.oses for tbe year 1911. 

I he~cwith enclose copy of the journal entry in the case referred to. 

c 296. 

Very truly yours, 
TL'IlOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION--SMITH ONE: PER CENT. LAW-REPEAL.OF OLD 
APPROPRIATION LAW AND SUBSTITUTION OF SMITH LAW PRO· 
VISIONS-POWERS OF COUNCIL. 

'l'he appropriation and expenditure of tru·es levied during the summer of 
1910 tor which settlement is mad~ August 5, 1911, u:ill be governecl by t11e pro· 
visions of seo:tion 3797, General Code, and other related sections of the old law. 

'l'aJ"es collecterl in December, J 911, ho•verei'. 1ve1·e leviecl under the Smith law 
ancl appropriation.~ from these collections. mnst be marle in accorclance u;ith 
section 56-19-3£1, General Cu(le. 

Cor.t'~ll:l'S, OHIO, July Hi, 1911. 

llo:x. D.\\'111 G . .JE:XKI:Xs, City Nolicilor. Younysto1cn, Ohio. 
Dt·:An Stn:-1 lwg to acknowledge receipt of your letter of July 3d, in which 

you call my attent:on to section :i64:J-:3d as enacted in the recent aet of the gen· 
- era! assembly popularly reft>rretl to as the Smith om' per cent. law, and request· 

ing my opinion as to the rept>.:lling eff~ct of this section upon section 3797 of 
the Gt>ner:J.I Corle, fo,.merly part of section 4il, Municipal Code. 

In connection with this question you call my attention to the fact that if 
!'eetion GH-19-:ld !Je given its literal meaning it wil I mal\e it impossible for the 
semi-annual appropriation ordinancP. to be passed by the council of the eity of 
Younp:s!own until after seltlem:mt by the county treasurer with the eounty 
auditor and by the county officers with those of the city, by virtue of which 
the'JH'oeeeds of municipal levi<>s for taxes will reach the city treasury, for the 
reason that at the present time there is VIrtually no money in the t~easury of 
the city of Youngstown. 
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Said section 5649-3d provides as follows: 

"At the beginning of each fiscal half year the various boards men
tioned in section 5G49-3a of this act shall mal'e appropriations for each 
of the several .objects for which money has to be provided, from the 
moneys known to be in the treasury from the collection of taxes and 
all other sources of revenue, and all expenditures within the following 
six months shall be made from and within such appropriations and bal
ances thereof, but no appropriation shall be made for any purpose not 
set forth in the annual budget nor for a greater amount! for such pur
pose than the total amount fixed by the buclget commissioners, exclusive 
of receipts and balances." 

Section 3797, General Code, provides as follows: 

"At the beginning of each fiscal half year, the council shall make 
appropriations for each of the several objects for which the corpora
tion has to provide, or from the money;:; known to be in the treasury, 
or estimated to come into it during lhe six months next ensuing from 
the collection of taxes and all other sources of revenue. All expenditures 
within the following six months shall be made from and within such 
appropriations and balances thereof." 

Section 5649·3a, referred to in section 56~9-3d, specifically mentions the 
council of a municipal corporation and designates it in general terms as a 
"board." It is perfectly clear, I think. from a joint ·consideration of sections 
5649-3a and 56493d, that the latter section is intended to apply· to the council 
of a municipal corporation. 

It is also apparent, I think, that section 5649-3d, relates to the same sub
ject matter as that covered by section 3797, namely: The making of appro
priations and expenditures therefrom. Not only is this true, but section 5649-3a 
covers all the ground covered by section 3797. There is here then a clear re
peal by implication, and in my opinion, section 5649-3d does repeal section 3797 
by implication. 

However, the repealing clause of the act. of June 2, 1911, together with all 
the provisions of the act as a whole, fails to disclose an intention to effect an 
immediate repeal of section 3797. Said rf;)pealing clause provides in part that 
"all acts and parts of arts inconsistent with the Jlllrposes of this act" are re
pealed. 

\Vithout citing or quoting from the various provisions of the Smith bill, 
so·ralled, suffice it to say that the act relates primarily to the levy of taxes and 
imposes certain limitations thereon. 'l'he provision of section 5649-3d is in a 
sen~e ~ubsidiary to the principal purpose of ihe act. That is to say, the con
trolling intent is to regulate the future levy of the taxes and the expenditure 
of the proceeds of sueh future levies. 

It is my opinion, therefore, that section 5G49-3d !s to be regarded as defining 
the powers and duties of legislative boards, including city councils, in the 
expenditure of taxes levied after t.he pas~age of the act of .June 2, 1911. 

Inasmuch as lhe taxes now in process of eollection and for which settle
ment will be made on August 5, 1911, were levied during the summer o~ 1910, 
I am of the opinion that as to their expenditure council is governed by the tlro
visions of section 3797. The taxes to be collected in December, however, being 
levied under the provi~>ions of the Lax limitation law must oe apvropriated aQd. 
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expended in pursuance of Eection 564!l-3d, and as to them, section 3797 will not 
be effective. In other words, as a matter oi practice, section 3797 will continue 
in forc.e until the passage of the first semi-annual appropriation ordinance of 
the year 1912, at which time it will be repealed by implication, and the pro· 
visions of section 5649-3d will govern. 

I do not lmow of course as to the possibility of adjusting the fiscal affairs 
of the city of Youngsto"l':n within the next six months so as to obviate the prac
tical difficulty suggested in your letter. The existence of this hardship, how
ever, does not alter the plain meaning of the statute. 

I wish to acknowledge my indebtedneas to Hon. Edw. L. Weinland, city 
solicitor of Columbus, whose opinion on this same question has been of much 
service to me in answering your letter. 

c 303. 

Very truly yours, 
Tr::IIOTIIY s. HOGAX, 

Attorney General. 

RESOLUTION. OF COUNCIL VETOED BY MAYOR-FIRST RECONSIDERA
TION OF COUNCIL FINAL-SINGLE RESOLUTIONS CANNOT BE CON
SIDERED COLLECTIVELY. 

When a resolution at council has been disapproved by the mayor and re
turned without his signature, and council, 1tpon reconsi(leration of the measure, 
votes against the same, .~airl reconsideration shall be final. 

A further reconsideration of the resolution at· a subsequent meeting which 
1·esu-lts in a favorable vote would be void. 

Single resolutions cannot be acted upon collectively, 

CoLUliiBUS, OniO, July 25, 1911. 

Hox. H. R. ScHULER, City Solicitor, Galion, Ohio. 
DEAR Sm:-Your communication dated June 22d is received in which you 

state the following facts: 

"'I'he council of Galion unanimously passed three separate and dis
tinct resolutions by authority of section 3854 of the General Code, de
claring' that certain specific sidewalks should be constructed and re
paired. These resolutions were submitted to the mayor and returned 
by him at the next regular meeting of the council without his f<ie;
nature with a letter of disapproval in which he gave his reasons for 
not signing said resolutions. No further action on the resolutions was 
tal{en by the council at that meeting, but at the meeting following, 
which was two weeks after said resolutions had been returned hy the 
mayor to the council, a motion was made that said resolutions he re
considered and <'arried; a further motion was thereupon made that 
said resolutions he passed over the disapproval of the mayor. The yeas 
and nays upon this motion were taken and resulted in four affirmative 
votes and three negatives votes. The council of Galion consisting of 
seven elected members, the president of council thereupol\ declared the 
motion lost. At the succeeding meeting of the council, which was ap
proximately two weeks after the first reconsideration was had, a mo
tion was again inade to reconsider the vote by which said resolutions 



1564 Cl'l'Y :,;oLICITORS 

were defeated, and declared carried by the president, and thereupon a 
new motion was made to pass said resolutions over the disapproval 
of the mayor. The yeas and nays were tal{en and resulted in five 
affirmative votes and two negative votes. The president thereupon de
chred the resolutions passed. The resolutions disapproved by the 
mayor contained an instruction to the clerk to proceed to serve notices 
upon the property owners designated in the resolutions, according to 
law, and the clerk is now refusing to issue the notices to property 
owne;·s on the ground that said resolutions were illegally passed." 

You request tny opinion as to the legality of said resolutions. 
In reply I desire to say that it is my legal opinion that the first reconsid

eration of s:tid reEolutions, after the disapproval of the mayor and the vote 
thereon was final, and that there could be no further reconsideration of such 
resolutions. 

The section of the Code relating to the powers of council as to legislation 
disapproved by the mayor reads as follows: 

"When the mayor disapproves an ordinance or resolution or any 
part thereof, and returns it to the council with his objections, council 
may, after ten days, reconsider the same, and if such ordinance, reso
lt:iion or item, upon reconsideration, is approvecl by the votes of two
thirds of all of the members elected to council, it shall then take effect 
as if signed by the mayor." 

This section specifically provides the procedure and the time when it muEt 
he taken, and in the case cited by you council availed itself of its legal author
ity when it took the first vote on the reconsideration of said resolutions after 
the disapproval of the mayor of Galion. The vote was legally taken and lost 
and so declared by the president of the council, which in my opinion was 
final. 

I am of the opinion that we need not go further into the question in the 
interpretation of the statute, which specifically provides for but one action on 
the subject, but in addition to that if it would be a matter of parliamentary 
rule and we would look to the rules of our own legislature which provides that 
"a motion to reconsider, after being once decided, shall not again be enter
tained unless the question has been changed in form by amendment," which in 
the case cited by you was not. 

· I am further of the legal opinion that there being three resolutions, separate 
:end distinct, it would be necessary for the council to have considered and voted 
upon them separately and not collectively, and ·for that reason said resolutions 
would be illegal, and the making of said improvements might be enjoined by 
any tJ.xpayer affected thereby. 

Yours very truly, 
TDIOTUY S. HOG.\:'1, 

Attorney General. 
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D 303. 

BOARD OF HEALTH AND COUNTY CQ:\L\1ISSIONER8-POWERS AXD DU
TIES WITH REFERENCE TO POLLUTED STREAl\1 IN A CITY. 

County com missioners cannot be compelled by thll boarcl of health to deepen 
ancl wirlen a polluted stream. The com1a i~sioners hare authority to mal•e such 
improrement, however, upo,z petitio,l of abutting property holders as in other 
ditch matters. 

The board of health o{ a city ma1} abate the emptying of sewers into such 
stream as n uismzces. 

Cou;~mes. OnTO. July 24, 1911. 

Ho.\". E. G. STALEY, City Solicitor, Tiffin, Ohio. 
DEAR Sue-Your Jetter of May 29 is received in which you state: 

"In the southern p'lrt of the city there is a natural stream of water 
known as Gibson Run, and emptying into the river. This stream dur
ing the dry weather becomes almost dry, and the water naturally be
comes stagnant and very olmoxiou~; that rAfuse matter collects in this 
stream more or Jess, and drift aull branches of trees become lodged 
near the mouth and act as· dams to hold this polluted water, and that 
certain sewers empty into this stream." 

You request my opinion upon the following questions: 
"1. Can· the board of health compel the commissioners to deepen 

and widen this stream? 
"2. Can the commissioners deep.:m and widen this stream, and how 

would they proceed? 
"3. .Tnst what action :::hould the board of health take?" 

In reply thereto I heg to state that as to the first question I am of the 
opinion that the ('Otmty commissioners c-annot be compelled by the board of 
health of your city to .deepen and widen this stream. The only provision of 
t.he code providing for the straightening. deepening and widening of a stream 
or the cleaning out of a creek or wate1· course i'l section 2428, General Code, 
which provides for the doing· of the same for thP. protection of any bridge or 
road within their coHtrol, and the sections following· provide the procedure for 
so doing. 'l'he only other p1·occdure designated under the code whereby the 
commissioners have authority to change, deepen, widen or remove drift from a 
creek or stream is upon petition by almttiug- land owners who would be benefited 
by said improvement. 

Your second question is answered in the answer to the first question, but in 
addition I desire to say that I thin]( the commissioners of your county could 
deepen and widen said stream upon a petition being filed as in other ditch 
matters. 

In answer to your third inquiry I would say that it is my legal opinion that 
the remedy or action which should he lal,en by the board of health of your 
city is the abatement of the emptying of sewers into sairl stream by parties as 
a nuisance, as provided hy section 4420 of th•) General Code. 

Yours very truly, 
TBIOTHY S. HOGAN, 

Attorney General. 
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309. 

CONSTITUTIONALITY OF ACT PROVIDING FOR BOND ISSUE BY l\1UNIC· 
IPALII'I'Y FOR PURCHASE OF REAL ESTATE FOR ERECTION OF 
ARMORY-OPINION WITHHELD-CONSIDERATIONS RECOMMENDED. 

CoLu::~mus, Orrm, July 31, 1911. 

Hox. H. B. MoRROW, City Solic:itor, Hillsboro, Ohio. 
DEAH Sm:-I have your letter of the 24th, which is as follows: 

"The writer is solicitor of the village of Hillsboro, Ohio. A move 
has started here for the purpose of securing an armory for the local 
company of the state militia, and my attention has been called to the 
amendment of subsection 1, of the Longworth bond act. The amend
ment is contained in Senate Bill No. 131: passed May 15, 1911, provid
ing that a municipality may issue bonds for the purpose of procuring 
real estate to be donated by the state of Ohio by deed in fee simple as 
the site for the erection of an armory. 

"I have made some examination of the question, and I am doubt
ful about the constitutionality of the provision, and would like your 
opinion of the same and would refer you to the following cases: Wasson 
et a!. vs. Commissioners, 49 0. S., 622; Hubbard as Treasurer of Cuya
hoga County vs. Fitzsimmons, 57 0. S., 436. 

"There are a number of decisions by the lower courts which I have 
examined and all of them follow the principle laid down in the 49th 
0. S. 

"I would appreciate it very much if you can give me an early 
reply." 

It is not in the province of this department to pronounce acts passed by 
the legislature as constitutional or unconstitutional-this is a matter entirely 
for the courts, and I am governed by the rule that unless the constitutionality 
of the act plainly appears, it is my duty to regard the same as constitutional 
until the court holds otherwise. 

In reference to the particular act about which you write, I have examined 
the cases to which you refer and other cases and without expressing an opinion, 
I wish to call your attention to the fact that the present act differs essentially 
from the acts considered in those cases, and the armory laws have been changed 
since the decisions referred to. I also wish to call your attention to sections 
5256 and 5262 of the General Code. It seems to me moreover that as the 
municipality is simply authorized to purchase the site and the state erects and 
maintains the building, there can be no doubt whatever but that an armory 
erected as provided by law would be a benefit to any municipality in which it 
might be erected. 

Very truly yours, 
Tn10THY S. HOCAX, 

Attorney General. 



AXXGAL REPORT OF THE AT1'0RXEY GEXER ,H,. 1567 

A 317. 

:\lUNICIPAL CORPORATIONS-CERTIFICATES OF INDEBTEDNESS-DUTY 
OF CITY AUDITOR TO HONOR-POWER TO ISSUE REFUNDING BONDS 
-LONGWORTH ACT. 

The city auditor is legally obliged to issue warrants upon the city treasurer 
in payment of certi{icatPs of indebtedness issued under section 3913, General 
Code. in antidpation of taxes and revenues at the next semi·annual settlement, 
for tl.e ;·cspective funds. 

Council may, however, issue refunding bonds, under section 3916, General 
Corle, if it rl!'ems such procedure necessary tor the best interests of the cor
poratioa. Thcsl' ;·!'fundin·g bonds would not be within the limitations of the 
Longtcorth act. 

Cou:'I~mus, Orno, August 8, 1911. 

Hox. J. R. SELO\'ER, City Solicitor, Delaware, Ohio. 
DEAn Sm:-I beg to acknowledge receipt of your letter of July 15th, sub· 

mitting for my opinion thereon the following questions: 

"The outstanding certificates of indebtedness in the various city 
funds at this time a·re as follows: 

General fund ......................................... . 
General and Safety funds ............................. . 
Service fund ........................................ . 

Health fund ......................................... . 

$300 00 
2,500 00 

500 00 
750 00 
600 00 
700 00 

"These certificates of indebtedness were issued with the under
standing that they would be taken up from funds received by the city 
frow our tax settlement::; with the county. As it will be impossible to 
so take them up and still leave moneys in the various funds for pay
ment of fixed charges, including salarie'S, etc., I wish your opinion as 
to the following: 

"1st. Is it legally incumbent upon the city auditor to issue war
rants in payment of such certificates of indebtedness. giving to such 
claims a preference over fixed charges and other legitimate and honest 
claims IJefore moneys be paid out of these va:ri~us funds for other pur· 
poses? 

"2d. Is it in your opinion possible to proceed at this time as has 
IJeen done in the past, to-wit: liquidate this inde!Jtedness IJy issuing a 
series of refunding bonds?" 

Section 3913 of the General Code provides in part as follows: 

"In anticipation of the general revenue fund in any fiscal year, 
such corporations may borrow money and issue certificates of indebted
ness therefor, signed as municipal bonds are signed, but no loans shall 
be made to exceed the amount estimated to be received from taxes and 
revenues at the next semi-annual settlement of tax collections for such 
fund, after deducting all advances. The sums so anticipated shall be 
deemed appropriated for the payment of such certificates at maturity. 
$ * *'' 
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Section 3916 of the General Code provides as follows: 

"For the purpose of extending the time of payment of any indebted
ness, which from its limits of taxation the corporation is unable to pay 
at maturity, or when it appears to the council for the best interest of 
the corporation, the council thereof may issue bonds of the corporation 
or borrow money so as to change but not to increase the indebtedness, 
in such amounts, for such length of time and at such rate of interest 
as the council deems proper, not to exceed six per cent. per annum, pay
able annually or semi-annually." 

Section 3917 provides in part as follows: 

"No indebtedness of such municipal corporation shall be funded, 
refunded, or extended, unless it shall fii"St be determined to be an 
existing valid and binding obligation of the corporation by a formal 
resolution of the council thereof. * * *" 

In my opinion it would be, in the absence of the issuance of refunding 
tonds, legally incumbent upon the city auditor to issue warrants in payment 
of the certificates of indebtedness to which you refer. This follows by reason 
of that provision of section 3913 above quoted. which stipulates as follows: 

"The sums so anticipated shall be deemed appl'opriated for the pay
ment of such certificates at maturity." 

If, however, council deems it for the best interests of the corporation, I 
believe that council may lawfully issue refunding bonds under section 391G, 
following the procedure outlined in section 3917 as above quoted. I find that 
this has been the ruling of this department as promulgated by my predecessor, 
and I concur therein. The effect of such issuance of bonds, in my opinion, would 
be to render again available for current municipal expenditures, the amount 
produced by the anticipated tax levy. 

I may add also that in my opinion bonds issued for refunding purposes, 
as aforesaid, are not within any of the limitations of the Longworth bond act, 
so-called, as recently amended. Very truly youi"S, 

TI)IO'l'IIY S. Hou., ~. 
AttornFy Genernl. 

A 319. 

TAXES AND TAXATION-SMITH ONE PER CENT. LAW-LIMITATIONS
BONDED INDEBTEDNESS CREATED AFTER SMITH LAW ENACT
MENT, WITHOUT VOTE OF ELECTORS NOT EXCEPTED- BONDS 
CREATED FOR ROAD IMPROVE:\iENTS. 

Levies to' retire bonds issued after June 2, 1912, tcithout a vote of the pPo
plP are not exceptecL from any of the limitations ot the Smith law. 

Levies to "retire bonds'' issued for road improvement purposes are not 
tvithin the exception provicled tor levies tor 1·oad taxes that may be worlced out 
by the taxpayer. 

CoLUl\mus, Orrro, August 9, 1911. 

Ho:". CLIFFORD L. BELT, City Solicitor, Bellaire. Ohio. 
DEAR Sni:-I beg to acknowledge receipt of your letter of July 19th, sull

mitting for my opinion thereon the following question: 



.\XXL".\J, REPOltT OF 'l'UE .\'l'TOHXEY GEXER.lL. l,j(j!) 

"L"nder the existing law can the township trustees issue uonds of 
the township for the purpose of improving by paving the township 
roads; and to provide a sinking fund for the payment of interest and 
bonds at maturity can the trustees make a valid levy over and al.Jove 
the maximum provided for by the act of the last general assembly 
limiting the tax rate at one per cent.?" 

and of your letter of July 24th, kindly advising me as to your views thereo11. 
It will not be necessary to quote the voluminous provisions of the Smith 

one per cent. bill insofar as its application to your question is concerned. Its 
attempted purpose has been succinctly set forth in the journal entry made 
by the supreme court in the case of the State ex rei. vs. Sanzenbacher. The 
sixth paragraph thereof is as follows: 

"The five mills, which, subject to the qualifications hereinbefore 
defined, may be levied by a municipal corporation for corporation 
purposes, are exclusive of such levies for interest and sinking fund 
purposE"s as are or may be neces~ary to provide for any municipal 
indebtedness incurred pl'ior to the passage of the act of June 2, 1911, 
and any indebtedness thereafter incurred by a vote of the people." 

The principles announced in the foregoing are also applicable to township 
levies. 

So also, the second paragraph of the same journal entry states that: 

"In addition thereto (that is, to the ten mills which may be levied 
for all purposes in a single taxing district) levies may be made for 
sinking fund and interest purposes necessary to provide for any in
debtedness incurred before the passage ot said act by a vote of the 
people." 

It will be olJ:served. therefore, that one class of bonded indebtedness is 
not exempt, so to speak, from the limitations of the Smith law. That class 
is bonded indebtedne~s createil after June 2, 1911, without a vote of the peo
ple. 

As I understand your question the bonded indebtedness proposed to be 
created is such bonded indebtedness. Therefore, your question should be 
answered generally in the negative. I may add that by virtue of section 
5649-3a, which I forbear to quote on account of its length, levies for road 
taxes to be worl{ed out by the taxpayers are exempt from the two mill town
ship limitation therein provided for. I have heretofore held that levies for 
road purposes made by township trustees may be worked out by the taxpayers, 
and are therefore outside of the two mill limitation. In the case you mention, 
however, the levies of which you speak would not be levies for road purposes 
but levies for' sinking fund purposes, although the bonds to be retired thereby 
would be bonds issued for road improvement purposes. 

On the whole, then, I am of the opinion that levies to pay the interest 
and to retire the principal of bonds issued at the present time for the purpose 
of paving township roads are within all the limitations of the Smith bill. 

44 -Yol. ll -A. G. 

Very truly yours, 
TDWTHY S. HO<L\X, 

Attorney General. 
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325 

JUDGl\TEI\;TS AGAINST CORPORATJON-1'AY:\1ENT OUT OF SINKING 
FUND-CASES TO APPROPRIATE PROPERTY EXCEPTED. 

A.ll judgments final against a corporation must l1e paid. ant of the sinking 
fund except in cases brought to condernn property which m·e ·'cases to appropri
ate property·· and are governed by Uhapter 1, Division 3, Title 12, Part 1 of the 
Genera! Corle. 

Cou::\Jlll'S, Ouw, August 18, 1911. 

Hox. N!CIIOL.\H i\1. GREL~mmm;n. City Solir:itiJr; MESSHS. J. E. PETEHSOX, H. B. 
HA:\JLKX, W. T. ToBrx, Trustees of Sinkiug Fund, Akron. Ohio. 

GEXTLE:\rEx :-1 am in receipt of a separate request from the city solicitor 
and the board of trustees of the sinidng fund of Akron, as to whether judgments 
rendered in actions brought by the city to assess damages by reason of a change 
of the grade by improvements of streets, should or should not. be paid out of the 
sinking fund; also in receipt of a transcript of the cases of the City of Akron, 
plaintiff, vs. The Brewster Coal Company et al., defendants; The City of Aluon, 
plaintiff, vs. Ella N. Dodge, defendant, and ThP City of Aluon, plaintiff, vs. Mar
garet .T. Ream et al ., defendants; eac~ of thE-se actions being to assess damages 
against property owners who claimeo they would be damaged by the proposed 
improvements. 

It is claimed on the one hand that under section 4517 of the General Code 
that judgments. in these cases should be paid ont of the sinking fund; and on 
the other hand it is claimed that these judgmentf' ~hould be classed as final 
judgments in condemnation cases, which section 4fi17 expressly directs shall not 
be paid ont of the sinking fund. It seems to me that this matter is; settled by 
the General Code itself. An action b condemn property is anthorized by Chapter 
1, Division 3, Title 12, Part 1 of the General Code; and actions to assess damages 
is authorized by Chapter 5, Division 3, Title 12, Part 1 of the General Code, and 
sect~on 3827 of the General Code simply directs that in an application to assess 
damages to be caused by improvement, a jury shall be summoned in the same 
manner as is provided for the appropriation of the property. Therefore, It seems 
clear from the provisions of the Cede itself that they are two separate and dis
tinct actions-one is to appropriate property by municipalities, and the other is 
simply to assegs damages to pror1ert.y. They may h~·. and are, somewhat analo· 
gous, but !t seems to me that section 4517 of the General Code, which is as fol
lows: 

"The trustees of the sinhiPg fund shall have charge of and provide 
for tile payment of all bonds issued 1Jy the corporation, the interest ma
turing thereon and the payment of all judgments final against the cor
poration. except in condemnation of property cases. They shall receive 
from the auditor of the city or clerk ot the villagP. all taxes, assessments 
and moneys collected for such purposes and invest and disburse them in 
the manner provided by law. For tl1e satisfaction of any obligation 
under their supervision, the trustees of the sinking fund may ~ell or u5e 
any of the securities or money in their possPssion." 

definitely settles the matter-that Rll jur!gments final against the corporation 
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except in ease<> bt·ought to eondemn prO[J2rty whieh are, of ('our&e, eases to appro
priate pror1erty and provided for by the chaptet· above nferred to, must be paid 
out of the sinldng fund. 

:l:l9. 

Very truly yours, 
TnfOTHY S. HOGA~, 

~ttomey General. 

:\IUNICIPAL CORPORATION-POWER OF COUNCIL TO C0:\1PEL STREET 
AND INTERURBAN RAILROADS TO PAVE BETWEEN THE TRACKS. 

Council of a municipality is empou;ered by section 3776, General Cocle, tu 
c:ompel a street or interurban railroad company to pave between the rails re
gan:Uess of the tact that the franchise is silent on the matter. 

CoLnmes. Onw, September 5, 1911. 

Hox. D. S. LIXDSEY, City Solicitor. Piqua, Ohio. 
DtcAH Sm:-Your communication dated July 7, 1911, in which you request 

· my opinion upon the following question: 

"Has the municipality under section 3776 of the General Code 
the authority to compel street car and interurban lines to pave be
tween their rails where the franchise heretofore granted is silent as 
to this matter?" 

was duly received, and in reply I desire to say that said section 3776 of the 
General Code provides as follows: 

"The council may require any part or all of the track, between the 
rails of any street railroad constructed within the corporate limits, 
to be paved with stone, gravel, boulders or wooden or asphaltic pave
ment, as may be deemed proper, but without the corporate limits pav
ing between the rails with stone, boulders, wooden or asphaltic pave
ment shall not be required." 

It is apparent from an examination of the statute itself that it was the 
intent of the legislature to vest the council of a municipality with the authority 
to require street and interurban railroad companies to pave between the rails 
within the municipal corporation. 

If the original franchise ordinance granting the rights to said company 
to use the streets is silent upon the matter of paving between the rails, I am 
of the opinion that the council is not barred from compelling the company to 
so pave the streets between the rails. 

If the railroad company accepted a franchise silent upon the subject above 
referred to, I am of the opinion that the company accepts the franchise sub
ject to the council in the future requiring it to so pave the streets between 
the rails of the said company. 

I cannot see wherein there is any contractual relations existing lwtween 
the munir·ipality and the company. such that would be implied, when· the fran
chise aecepted by the company was silent on certain matters which the stat
utes authorize the council to compel the company to meet in the future as 
well as at the time the franchise is granted. 
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am, therefore, of the opinion that the council of any municipality may 
compel any street car or interurban company to pave between its rails within 
the municipality as provided by section 3776 of the General Code, where the 
franchise ordinance was or is silent on said mailer. Very truly, 

A 346 

TL'IIOTITY S. HOGAN, 

Attorney General. 

ASSESSMENT-CORNER LOT-"F'OOT FRONTAGl<J" AND "FOOT FRONT." 

The rule of Havilancl v. Columous, 50 0. S., 471, which 1cas changecL in Vil
lage v. Stoecklein. 81 0. S .. 332. has been restorecl by th·~ ar.t of April 25, 1910 
(101 0. L., 134), which replf1cefl in section 3812 of the G. C. the phrase "toot 
front." A. corner lot 1tncLer the present la.w thc1·etore ca.n• only be assessecl ac
corcling to the nwrnber of feet in tha.t l;ountlw·y thereof which constitutes its 
,;front" if the assessment is made acconZing to the thircl method cLescribecL in 
said section. 

CoLT;~uars, OHLO, Sept8mber 7, 1911. 

Hox .. T. F. TIHDIPSOX, City Solir·itm·, hanesville, (lhio. 
D~:AR Sm:-I beg to aclmowledge receipt of your letter of August 26th re

questing my opinion as to the present rule of levying assessments for street 
improvements according to the foot front aga.inst corner lots, when the improve
ment is made on the street which abuts on the side of such lot. 

In Haviland v. Columbus, 50 0. S., 4 71, the supreme court eons trued the 
original Taylor law, so called, which was the first act of the general assembly 
providing three alternative schemes for maldng assessments for street improve
ments. This law was known as section 2~64, R. S., ~nd pro~idPd that the council 
might assess any part of such improvement "(3) by the foot front of the prop
erty bounding and abutting upon the improvement." The court held that the 
phrase "foot front" meant according to the mJmb('r of feet in the front of the lot, 
and not necessarily according to the number of feet in that boundary of the Jot 
which abutted upon the improvement. 

When the municipal code of 1902 was adopted, the phrase "the foot front" 
was changed to the "foot frontage." In Village v. Stoecklein, 81 0. S., 332, the 
f:'upreme court held that the word "frontage" was not synonymous with the word 
"front," but that the former meant and referred to that boundary of the lot 
which abuts upon the improvement. 

The sole ground for this decision was the change of the word "front" to the 
word "frontage." Soon after the rendition of this rtecision the General Assembly 
amended section 3812, General Code, in which the original provision of the mu- -
nicipal code was found, so as to ag&in change the ph..-ase "foot frontage" to "foot 
front." 

In view of the reasoning of the court in the two cases above cited there can 
be no question but that the rule of Haviland v. Columbus, supra, applies to the 
section in its present form. 

It is, therefore, my opinion that under section 3Rl2, approved April 25, 1910, 
101 0. L .. 134, a corner lot can only be assesserl according to the number of feet 
in that boundary thereof, which constitutes its front if the assessment is made 
according to the third method rlescrib::d in said ~ection. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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B 352. 

TAXES AND TAXATION-ASSESS:\IENTS AGAINST SCHOOL BOARD FOR 
STREET I:\IPROVE:\1ENT, ILLEGAL-::\1E:\IBERS OF BOARD CAN~OT 
SIGN PETITION OF ABUTTING PROPERTY HOLDE..'{S- COST OF 
SCHOOL PROPERTY'S PORTION ASSESSED AGAINST ALL PROP
ERTY OF iiUNICIPAL CORPORATION. 

Jiembers of a school boanl cannot sign a petition for a street impro-vement, 
ancl such petition must tlieretore be signed by a majority of the abutting zlrop
erty holders exclusive of the school boara signatures. 

The school propert;y may not be assessea for sur·h street improvement. 
Thf' apportionea cost of the portion of the improvement upon which saicl 
school propaty abuts may be assessea against the municipal corporation. 

CoL1:~mes, OHio, September 11, 1911. 

Hox. W. P. VArGIIAX, City Solicitor, Oarclington, Ohio. 

DEAR Sm:-Your favor of August 2d received. You submit the following 
statement of facts, to-wit: 

"A petition asking for the improvement of a certain street in this 
village by paving the same, was presented to the council, signed by a 
majority of front feet abutting on said improvement. Abutting on 
this imprd'vement are the Union school grounds; the entire school 
board signed the petition. Without the signature of the school board 
the petition would not have a majority in front feet. The school board 
is desirous of having the improvement made and will gladly pay their 
portion of the assessment, if permitted to do so." 

and inquire whether the school board has a legal right to sign the petition 
for the proposed street improvement, and whether the assessment for the pro
posecl street improvement can be enforced against the school property. 

The identical question presented by you was decided in the supreme court 
of Ohio, in the case of The City of Toledo vs. Board of Education of Toledo, 48 
0. S., 8:J. In this case the city council of Toledo attempted to assess against 
f'ertain school property in Toledo an assessment for street improvements, un
der an ordinance, duly }Jassed, assessing the costs and expenses of said im
provement in proportion to the front foot upon the lots and lands in Toledo 
bounding and abutting upon said improvement. The school property involved 
in this case abutted on the proposed improvement. It was held that: 

"School pro];erty is not liable to assessment for a street improve
ment; nor can a judgment be rendered ag::t'nst the board of education 
for the payment of the assessment out of its contingent fund." 

and that the amount must be paid out of the general fund of the city. 
SeC'tion 3837 of the General Code provides in part as foll~ws: 

"When the whole or any portion of an improvement authorized 
by this title passes by or through a * • "' school building 
'' • * the council may authorize the proper proportion of the 
estimated costs and expenses of the improvement to be certified by 
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the auditor or clerk of the corporation to the county auditor, and en
tered upon the tax Jist of all taxable real and personal property in the 
corporation, and they shall be collected as other taxes." 

Under authority of section 38is'7 the city is authorized to pay the costs 
and expenses connected with street improvements passing by school buildings 
and school property. 

I therefore hold that the school board has not the legal right to sign the 
petition for the proposed improvem~t in your city; and that assessment for 
the same cannot be enforced against the school propert-y; also, that the peti
tion for the proposed improvement must have a majority of the front footage 
to be assessed, exclusive of the property owned by the board of education. 

Very truly yours, 

E 352 

TDIOTHY S. HoG.\X, 

Attorneu General. 

COUNCIL-PROCEEDINGS FOH STREErl' IMPROVEMENT-PLANS MAY NOT 
BE CHANGED, UPON PETITION OW PROPERTY HOLDERS, AFTJ<JR ALL 
STEPS COMPLETED. 

After council lws takP.n nil necessary sieps U'ith reference to a street im: 
p1·overnent, inclucling resolutio11s, notices, atlvertiscme.~ts. and lettitlg of contract; 
a change nwu nut be rnacle in the tJToposefl plans without the cnnsent of all fJTOIJ
ertu ho!clers, or unless the procec<li,tgs are starter/ anew. 

CoLt"!DL'S, 01110. 8P.ptember 11, 1911 

Hnx. H. M. R.\XKIX. City Solicitor. ·washington C. H .. Ohio. 

DEAR Sm:-Your letter of August 3d received. You state: 

"In a street improvement council l1as passed the resolution of neces
sity, notices have been served on th~ abH_tting tJroperty owners that the 
improvement will be constructed al:eording to the planR and specifica
tions. which were filed bdore the resolution of necessity was passed; 
council then passes the ordinan('e determining to 11roceed with the im
provement according to the plans and specifl.r:ations, and direct the pub1ic 
service director to enter intn a contract for tlte improvement; service 
director advertised for bids, the contract is let for the improvement ac
cording to the plans and specifit'ations. A maJorit~' of the property 
owners then petition council to change the plans and specifications by 
constructing the sidewalk cnrb and gutter to~ether instc?ad of at thE
property line. This will necessitat~ moving the ;;idewalk ::tllout nine feet 
from where the plans call for," 

and inquire nnder the above stat'~ of facts: 

"Can this change be made without invalidating the assessments 
levied on the property of those not petitioning for the change?" 

Section 3812 of the General Code provides that, 
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"EaC'h municipal corporation shall have special power to levy and 
collect special assessments, to be exercised in the manner provided by 
Jaw. 0 

"' "" 

Section 3814 provides for the first step in making a street improvement, 
namely: Council must first pass a resolution of neces!'ity by a vote of three-
fourths of the members elected thereto. 

Section 3815 pro\'ides that, 

"Such resolution shall determine the general nature of the improve
ment, what shall be the grade of the street, alley, or other public place 
to be improved, the grade or elevation of the curbs, and shall approve 
the plans, specifications, estimates and profiles for the proposed im· 
provement. In such resolution council shall also determine the method 
of the assessment, the mode of paymenr, and '" hetlter bonds shall be 
issued in anticipation of the collection thereof. Assessments for any 
improvement may be payable in one to ten installments at such time as 
eonncil prescribes." 

Section 381G provides that, 

"At the time of the passage of such resolution, council shall have 
on file in the office of the clire.ct0r of public service in cities, and the 
clerk in villages, plans, specifications, estimates and profiles of the pro· 
pose<! imp1·ovement, ~;;bowing the proposed grade of the street and im· 
provemen t after completion, with reference to the property abutting 

· ther<~on, which plans, specifications, e;;timates ant! profiles shall be open 
to the inspection of all persons interested." 

Section 2818 provides that, 

"A notice of the passage of such resolution shall be served by the 
cle-rk of council, or an assistant, upon the owner of each piece of property 
to be as"essecl, in the manner provided by law fur the service of sum· 
mons in civil actions. If any such owners or persons are not residents 
of the ,.onnty, or if it appears by the return in uuy case of the notice, 
that such owner cannot be found, the notice shall be published at least 
twice in a newspaper of general circulation within the corporation. 
'Whether by service or publication, such notice shall be completed at 
!o?ast twenty days before the lm]Jrovement is made ·or the assessment 
levied, and the return of the officer or per~on serving the notice, or a 
certified copy of. the return shall be prima fRcie evidence of the sen ice 
of the notice as herein required." 

The various steps in the passa;;e of Rn ordinanc-e for street improvement 
and assessment for the improvement on the abutting- property owners are set 
forth in the ahove provisions of the General Code. Section 3815 provides what 
the resolution of necessity shall contain, that it shall, among other things fix 
the grade or elevation of curbs and approve the plans and specifications, esti· 
mates and profiles, for the proposf'd improvcmrnt. 

Under your statement of facts, after all the neceRsary resolutions and ordi· 
nances were passed. the contract let and assPssments levied for the proposed 
street improvemP.nt in your city, a mRjority of thf' property owners pt>titionecl 
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council to make a change in the plans and sp<?cifications, by constructing the 
s!dewalk. curb and gutter together instearl of at the property line. This, you 
say, will necessitate moving the sid~walk a!Jout nine f<:>et from where the plans 
call for; and you inquire whether this change can be made without invalidating 
the assessments levied upon the properly owners not petitionmg for the change. 

You do not state in your communication that the change proposed would 
add anything to the f!ost or that the change proposed is a material alteration in 
the plans and specifications approvert by council. In any event, to make the 
change after all the ordinances and resolut!ons were passed and assessments 
made is, to say the least. irregular. The owners of the property assessed who 
did not petition for the change in the plans :md specifications were assessed in 
accordance with the original plans and specifications contained in the original 
1·esolutions of cot:ncil; all the :r;Jro('eeclings were had, assessments made and levied 
on all property in reference thereto; and in my opinion, council ·has not the 
power to act on the petit!on for the change in the plans and specifications after 
all the steps have been taken which authorized the propos<:>d improvement and 
after the assessments were levied on the property in accordance therewith. If any 
change were made in the plans and specifications, estimatP.s and profiles for the 
proposed street improvement, in my opinion the subsequent proceedings would 
be invalid; and the only safe co•1rse for.your c01mcil to pursue, if they desire the 
change, is e:ther to secure the consent of all thn propPrty owners involved, or to 
commence anew the proceerlings. 

c 353. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNCIL-DAMAGES-PROCEDURE FOR ASSESSMENT OF, AFTER COM
PLETION OF AN IMPROVEMENT-PETITION TO COU!l'l' OF COMMON 
PLEAS. 

CoLnnn:s. 0Hro. September 12, 1911. 

Hox. NrcnoLAS M. Gn~~Exm:nGER, City Solicitor. Akron. Ohio. 
DEAR Sui':-I beg to acknowledge receipt of your Jetter of September 5th, 

in which you request my opinion upon the following question: 

"Section 3827 of the General Code provides the procedure of judicial· 
ly inquiring into claims for damages properly filed before commenc
ing an improvement; but this section fails to prescribe the procedure 
when council, under favor of section 3824, General Code, determines 
that such clairr:s for damages shall not be judicially inquired into 
until after the completion of the propo·sed improvement. What pro· 
cedure should be followed in such case?"· 

Replying thereto I beg to state that you have overlooked section 3829 of 
the General Code, which provides as follows: 

"When the council determines to assess the damages after the 
completion of an improvement " * " the mayor or Eolicitor shall. 
1cithin ten clays after the completion of such improvement make written 
appikation to the court of common pleas "' * * or to the probate 
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court * * * to summon a jury in the manner provided in this divi· 
sion for the appropriation of property, to assess the amount of damag-e 
in each particular rase, and such court or judge shall fix the time and 
place of inquiry, and the assessment of damages, in the manner here
inbefore provided." 

The phrase "in the manner hereinbefore provided" evidently refers to the 
pro~edure outlined in sections 3827 and 3828 of the General Code. 

It would Ee(m, therefore, that section 3829 read in connection with section 
3828 of the General Code prescribes clearly the procedure of assessing damages 
in case council determines that damages shall not be assessed until after an 
improvement is completed. 

A 402. 

Very truly yours, 
TIMO'l'IIY S. HOGAX, 

Attorney General. 

ASSESSORS-:\iE:\I:BER TO BE ELECTED IN TOWNSHIP INCLUDING A 
CORPORATION-EFFECT OF DIVISION INTO PRECINCTS-POWERS 
AND DUTIES OF COUNTY COMMISSIONERS AND BOARD OF DEPUTY 
STATE SUPEilVlSORS OF ELECTIONS. 

In a tnumship including a municipal corporation. wherrin the corporation 
rmd. t111· trrritory out-sirle tlu'rf'of comprise separate precincts. the boanl of eler· 
tions cnulrl have orrlererl an assessor to be ezectecl in each precinct when created. 
Flinf'e lwlcever this order was not marie. unrler sf'ction 3351, General Corle. there 
can only l;e one assessor to1· the f'ntire township until the count-y commissioners 
lly an order entererl on thir journal, constitute the outside I<Tritory a sr•paratr~ 
assessino district. 

CoLl'~rnrs. Onro, September 30, 1911. 

Hox. B. F. E.\os. Prosf'cuting Attornf'y. Cam/Jrirlge, Ohio. 

DEAn SI!::-I beg to aclmowledge receipt of your letter of September 20th, 
in wh1ch you inquire as follows: 

"Section 3351 of the General Code provides as follows: 
" 'In municipal corporations divided into wards, an assessor shall 

be elected in each ward. In a ta,wnship composed in part of a munic· 
ipal corporation. the county commissioners, by order entered on their 
journal, may constitute the territory outside such municipal C'Orpora· 
tion one or more assessor districts. In each ward and assessor district 
an assessor shall be elected, biennially, in accordance with Jaw, and 
shall take the same oath, give the 'Same bond and perform the same 
duties as township assessors. Nothing herein shall interfere with the 
duties devolving upon deputy state supervisors of elections.' 

"In Richland township, thi'S county, there is an incorporated vii· 
!age, viz: Senecaville. Heretofore one assessor for personal property 
!:as been elected to assess both township and corporation. The county 
com missioners have never taken any action d~signE~.ting the territory 
out~ide of said corporation, an assessor district. My opinion is that 
1:ntil this is done there shall be but one assessor for the corporation 
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and the territory outside of such corporation. Now, I would like to 
have your opinion as to whether or not there shall be but one assessor 
for both the corporation and territory outside of the corporation until 
the commissioners ma,l{e an entry on their journal constituting the ter
ritory outside such municipal corporation one or more assessor dis
tricts." 

Replying to your inquiry I desire to say that the following sections of the 
General Code govern as to the election of assessors: 

"Section 3349. One assessor of personal property for the township 
shall be elected, biennially, in each township, who shall hold his office 
for a term of two years commencing on the first day of January next 
following his election. If the township is divided into two or more 
election precincts, one such assessor shall be so elected for each pre
cinct in which such election is held." 

As I view the said section 3349, it applies only to townships "not composed 
in part of a municipal corporation." 

"Section 4850. Nothing in the preceding sections shall affect the 
powers or duties of boards of deputy state supervisors in reference to 
the division of election precincts within registration cities. The divi
sion of any election precinct into two or more subdivisions, as herein
before provided, shall not require the election of an assessor in each 
such subdivision, but in all such election precinct subdivisions there 
shall be elected one assessor for each original precinct unless such 
supervisors at the time of the division shall order that an ·assessor be 
elected in each precinct." 

Assuming that Richland township, outside of Senecaville, and the corpora
tion of Senecaville are separate precincts, the board of deputy state supervisors 
of elections at the time such division was made could have ordered that an 
assessor be elected in each precinct so created. However, inasmuch as this is 
not the case, I am of the opinion that section 3351 of the General Code, supra. 
a})p!ies. I agree with the construction you have placed upon said section 3351, 
and I am of the opinion that there can be only one assessor for both the cor
roration of Senecaville and Richland township outside of such corporation, 
until such t'me as the county commissioners, by an order entered on their 
journal. constitute the territory outside of such corporation a separate assessing 
district. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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A 408. 

INITIATIVE AND REFERENDUM ACT-PUBLICATION OF ORDINANCES 
NOT TO GO INTO EFFECT BEFORE SIXTY DAYS. 

All orclinanees requiring publication should be published as required prior 
to the initiative ancl referemlum act·, but when an ordinance is within the initia
tive anct refPrPnflum a('t, it shall not go into Ptfeet in less than sixty days after 
its passage. 

CoLniiWH, Onm, October 4, 1911. 

Ho:-;. EutER T. BoYn, City Solicitor, Marion. Ohio. 

DEAl! Sue-Under date of August 29th you ask for my written 011inion upon 
the following: 

"By the terms of the new 'Crosser' law 'no resolution or ordinance 
sha]] become effective irl'less than sixty days after its passage' and for 
the reason the law makes no mention as to when resolutions and or
dinances are to be published, I am writing you for an opinion as to 
when publication should be made. 

"Section 4227-2 of the General Code, 102 0. L., 522, is, in part, as 
follows: 

" 'No resolution, ordinance er measure of any municipal corpora
tion, creating a right, involving the expenditure of money, granting a 
franchise, conferring, extending or renewing a right to use of the 
streets, or regulating the use of the streets for water, gas, electricity, 
telephone, telegraph, power or street railways or other public or quasi
public utility shall become effective in less than sixty days after its 
passage.' 

"It is to be noted aR ahove stated that the new law makes no mem
tion as to when resolutions or ordinances are to be published, while 
under section 4227 of the General Code they were published immediate
ly and every resolution and ordinance became effective ten days after 
the first publication of such notice." 

Section 4227 of the General Code provides in part as follows: 

"No ordinance shall take effect until the expiration of ten days 
after the first publication of such notice." 

Section 4227-2 of the General Code is set out in your inquiry. 
Section 4227 simply provides that the ordinance shall not tal<e effect until 

ten days after the first publication. but it does not provide that it shall take 
effect immediately at the expiration of such ten days. 

Section 4227-2 states that no ordinance in reference to certain subjects shall 
become effective in less than sixty days_ 

As the purpose of the publication of an ordinance is to give notice of the 
passage thereof, I am of opinion that such ordinance should be published as 

·heretofore in order to advise electoPS of the passage of the same, but that 
surh ordinances will not go into effect in leEs than sixty days after its passage. 

It is to be noted that it is only certain ordinances against which the sixty 
days' limitation is placed. I am, therefore, of the opinion that the ordinances 
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passed by the city council requiring publication should be published as here
tofore, but that wherever it is expressed in the initiative and referendum act 
that the ordinance is not to go into effect in less than sixty days after its 
passage, such provision shall take precedence over the provisions of section 
4227. 

D 408 

Very truly yours, 
TIJIIOTHY S. HOGAN, 

Attorney General. 

EXTRA COMPENSATION TO HEALTH OFFICER FOR SF.RVICES AS PHY
SICIAN AND TO SANITARY POLICEMEN FOR UNOFFICIAL DUTIES 
PERFORMED IN QUARANTINE CASES. 

When a health officer is employetl to perform physician's services in the case 
of quarantine, all services perforr-wa h!. the capacity of henlth officer are covered 
l;y his regular salary, but for all services JICrformed in the capacity of physician 
lie may receive approp1·iate extm compeltsntiun. 

So also, a sanitary police officer m.ay rec.:eive extra compensation tor (luties 
pP.rfonncrl ·in caseg of quamntin(' which ore o~tfsirle the ollli[l(l.tions of his nffir.ial 
posit ion. 

Cor.r.\rnFR. Orno, October 4, 1911. 

Hox. M. R. S~tTTH, City Solicitor, Cmwraut, Ohio. 

DEAH Snc-Under favor of .Tulr 28, 1911, yon a~k an 011inion of this depart
ment upon the following: 

"The health officer, who is a practicing physician in the city of Con
neaut, and the sanitary police arc paid on a regular Ralary of $20 per 
month. A short time ago we had ~ case of ~mallpox, the health officer 
attended the smallpox patient and brings in a. bil'l for m~dical service, 
and the saniiary police brings in a llill of various items for work done 
pertaining to this case. 

"Question: Can eitht•r or both of these officers under regular salary 
be legally paid in compensation?" 

Ser:tion 4431 provides for the employ of quarantine guarrls as follows: 

"The board of health may employ as many persons as it deems 
ncrcssary to execute its orders and properly guard any house or place 
containing any person or persons affected with any of the diseases named 
herein, or who have been exposed thereto, and snch persons shall be 
sworn in as quarantine guards, shall have police powers, and> may use 
all necessary means to enforce the provisions of this chapter for the pre
vention of contagious or infectious dillea:>e, or the orders' of any board 
of health made in pursuance thereof." 

Section· 4436, General Coile, provides for medical attendance and the main
tenance of persons quarantined, as follow~: 
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""When a house or other pla<·e i& quarantined on account of <'onta
gious diseases, the board of health havin~ jurisdiction shall provide for 
all persons confined in such house or place, food, fuel, and all "'l.ece&saries 
of life, including medical attendance, medic!ne and nurses, when neces
sary. The expenses so incurred, except those for disinfection, quaran
tine, or other measures strictly for rhe protection of the public, when 
properly certified by the president and clerk of the board of health, or 
health officer where there is no board of health, shall be paid by the 
person or persons quarantined, when able to make such payment, and 
when not by the municipality in which quarantined." 

From the amount of 1 he salary paid the health offic~r and the sanitary 
police, it is apparent that theY\ are not expected to devote their entire time in 
the performance of the duties of such offices. They are, no doubt, permitted to 
perform such other work as will not conflict nor interfere with their official 
duties. 

As Conneaut is a city it must have a board of he..alth as provided for in sec
tion 4404, General Code. The health officer and sanitary police are employed by 
this board. By virtue of section 4436, General yode, the board of health is 
authorized to provide medical attendaP.::e to persons confined in a house that is 
under quarantine on account of a contagious disease. They can employ whom
ever they choose. The fact that the physician whom they so employ is also the 
health officer would not prevent such physician from receiving his reasonable 
pay for such medical attendance, in the same manner as any other physician 
that might have been employed. There is no incompatibility between the two 
capacities. Such physician cannot draw pay twice for the same service. That 
is, he cannot draw compensation for services he should perform as a health offi
cer, and then present a bill for the same service as a physician. All the work 
done by him in connection with the case of smallpox he was called upon to per
form in his capacity as health offic8r must be comp.:msated for by his monthly 
salary. All services as a Jlhysician not fallin;;- within his official duty as health 
officer can be paid by virtue of section 4136, General Code. 

You do not state the nature of the work performed by the sanitary police for 
which a bill has been rendered. The samE' principles will apply in this case. If 
the extra work comes within his d•tty as !'!anitary police, he cannot draw any 
extra compensation therefor. If it was work not within his official duty as a 
sanitary police, he can draw his pay therefor. provided of course that the work 
was legally authorized. 

Respectfully, 
TDlOTIIY s. HOGAX, 

Attorney General. 
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410. 

CITY AUDITOR-PAYMENT OF ASSISTANTS' SALARIES CANNOT BE 
MADID TO CITY ENGINEER-ASSIGNMENT OF VOUCHERS LEGAL, 
HOWEVER. 

When council has fixed specific separate salaries tor a city engineer and for 
his assistants. the city engineer may not present in his own name, a bill for 
salaries due assistants after paying the lat·ter out of his own pocket. 

Vouchers made in the name of assistants may be assigned by the latter 
however, to the city engineer and the auditor would not be violating his duties 
by honoring the same. 

CoLu:~mus, OHIO, October 4, 1911. 

Hox. E. C. STALEY, City Solicitor, Tiffin, Ohio. 

DEAR Sm:-Under favor of July 31, 1911, you ask an opinion of this depart
ment upon the following: 

"Council of the City of Tiffin, passed an ordinance fixing the salary 
of the city engineer, in the following words: 'The salary of the city 
engineer shall be sixty cents per hour and sixty cents per hour for 
assistants when doing the work of an engineer.' 

"The engineer presents a bill in his own name for services rendered 
by him and assistants, and requests auditor to pay him. Auditor sub
mitted the proposition to me, and I ruled that it would be necessary 
for assistants to present their bills in their own name. Am I right 
in my contention? 

"It seems as though the engineer has already paid these assistants 
out of his own pocl{et. Can the engineer receive the vouchers and 
receipts for same? 

"He has presented a bill in his own name, setting out the number of 
days and hours, charging the city some days thirty hours and has 
simply written in the word assistants after items of services rendered 
by assistants. Would this bill be legal? 

Section 4366, General Code, provides the manner in which the salary of a 
city engineer may be fixed: 

"In each municipal corporation having a fire engineer, civil en
gineer or superintendent of markets such officers shall each perform 
the duties prescribed by this title and such other duties not incompat
ible with the nature of his office as the council by ordinance requires, 
and shall receive for his services such compensation by fees, salary 
or both as is provided by ordinance." 

Section 4276, General Code, provides: 

"The auditor shall keep the books of the city, exhibit accurate 
statements of all moneys received ancl expended, and of all property 
owned by the city and the income derived therefrom, and of all taxes 
and assessments." 
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Section 4285, General Code, provides: 

"The auditor shall not allow the amount set aside for any ap
propriation to be overdrawn, or the amount appropriated for one item 
of expense to be drawn upon for any other purpose, or unless sufficient 
funds shall actually be in the treasury to the credit of the fund upon 
Y:hich such voucher is drawn. ·when any claim is presented to him, 
he may require evidence that such amount is due, and for this purpose 
may summon any agent, clerk or employe of the city, or· any other per
son, and examine him upon oath or affirmation concerning such voucher 
or claim." 

From these sections it is seen that the auditor is required to give and 
l<eep accurate statements and accounts of all moneys received and expended. 
He is required to ascertain the correctness of any and all bills presented for 
payment. He cannot perform these duties unless bills are properly made out 
in the name of the person to whom payment should be made by the city. Such 
bill~ should contain a detailed statement of the items thereof. 

Under the ordinance in question the salary of the engineer and assistant 
was fixed at so much per hour. The work done by the assistant was performed 
by him as an employe of the city and not as an employe of the engineer. The 
pay therefor should go direct to the assistant and the biU should be presented 
in his name, properly itemized, showing the hours and dates. 

It is against public policy to permit a head of a department to buy or pay 
the claims of his assistants and then present a bill to the city for the entire 
sum. Many irregularities might arise from such methods. For the protection 
of the civil engineer and of the auditor, as well as for the public good, these 
bills should be presented by the assistant and the vouchers issued to him. 

You state that the city engineer has already paid these assistants out of 
his own pocket. He might be paid this money by virtue of an assignment, if 
the auditor chooses to honor such an assignment. The right of an assigument 
under these circumstances might be questioned as against public policy. I 
shall not pass upon the sufficiency of an assignment. 

ADDE:\'IHJ~[. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attomey General. 

For the disposition of the claim to which you refer I suggest the follow
ing: !\'lake voucher in the name of the assistant, have the assistant assign 
the same over to the city engineer, then the auditor can pay the city engineer, 
and instruct the city engineer that hereafter all vouchers are to be made out 
in the name of the proper officers in accordance with the foregoing opinion. 

TD!OTHY s. HOOAX, 

Attorney General. 
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c 436 

INITIATIVE AND REFERENDU:\1-0RDINANCE FOR SALE OF BONDS-
"EXPENDITURE OF' :\10NEY"-SIXTY DAY SUSPENSION. 

An ordinance passed by council under section 3939, General Code, as amended 
102 0. L .. 262, providing for the ·isst•e of lionds for the specific purposes of street 
imp~overnent iuvolves an e:rpencliture of moneys and therefore comes with the 
provisions of the ·initiative and referendum measure requiring it to lay over 
sixty clays. 

CounHws, Ouw. October 25, 1911. 

Ho;.;. B. F. Loxu, Solicitor, Shelby, Ohio. 
Dt,;AH Sm:--Under date of July 28th you wrote me as follows: 

"On the 31st day of May, 1911, there was passed an act, House Bill 
No. 48, to proide for the initiative and referendum in municipal corpo
rations. 

"Under sections 2 and 3 of this act it is provided that certain acts 
of the council shall remain inoperative for sixty days after the passsage, 
and that provision contained therein seems to be very broad, and it 
would seem to include practically all ordinances. 

"I was about having an ordinance passed for the sale of bonds for 
some street improvements, and I presume that I would have to wait 
sixty days after the passing of the ordinance before I can advertise for 
the sale of the bonds," 

and you inquire: 

"Whether the sixty days would have to elapse before the ordinance 
could go into effect so as to advertise for thP sale of the bonds." 

The act to which you refer is found in 102 Ohio Laws, 521, and the section 
covering the facts stated by you is section 2 of said act, known as section 4227-2 
of the General Code, which provides in part as follows: 

"Any ordinance * * ·• of a municipal corporation, granting a 
franchise creating a right, involving the expP-nditure of money or exer
cising any other power delegated to such municipal corporation by the 
general assembly, shall be submitted to the qualifieo electors for their 
approval or rejection in the manner herein provided, if within thirty 
days after the passage or adoption of such ordinance, * * * by the 
council, there be filed with the clerk of such municipal corporation, a 
petition " 

"No * " * ordinance * * ,. of any municipal corporation, cre
ating a right, involving the expenditure of money, granting a franchise, 
conferring, extending or renewing a right to use of the streets, or regu
lating the use of the streets for water, * * * shall become effective 
in less than sixty days after its passage, during which time, if petitions 
" * * are filed with the clerk of such municipal corporation petition
ing for the submission of any such ordinance * * * to a vote of the 
people, such clerk shall certify the fact of the filing of such petition to 
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the officers having control of thp elfctiiJn~ in SllclJ munieipal corporation, 
who shall cause said ':' "' " orJinanf'e to be votul on at the next 
regular election." 

You do not state in your letter whether the <;ale of the bonds for the street 
improvPments i:; to be a sale of bonds in anticipation of th~ collection of special 
assEssments under the law providing for the improvement of streets by the 
assessment plan, or· whether it is an ordinance providing for t.he sale of bonds 
under the provisions of section 39:.:~. Gem,ral Corte, as amend~d. 102 Ohio Laws, 
262. 

I assume, however, from the wording of your question that you mean that 
the ordinance is one provided for by section 3!J;l!J, General Code. If I am right 
in my assumption, I am of the opinion that the orJinance rt'ferred to by you in 
your question is clwrly within the provisions of sel'tion 4227-~ of the General 
Code, for the reason that said ordinance provid<'s f0r the h::suance of bonds for 
the specific purposes of street improvemAuts, and thus involves an expenditure 
of money as provided for in said section. 

Therefore, in answer to your question I would state that sixty days would 
have to elapse before the ordinance coultl go into effect !Jef01·e advertising for 
the sale of the bonds. 

437. 

Yours truly, 
TD!OTIIY S. HOGAN, 

Attorney General. 

INITIATIVE AND REFERENDUM ACT-IMPROVEMENTS-PROCEEDINGS 
OF COUNCIL-"ORDINANCE TO PROCEED" SUSPENDED SIXTY DAYS 
-"EXPENDITURE." 

Among the t:arious ordinances to be passPd by a council in p1·occellings pro· 
vicling for street im.provCm.Pnts. the orclinanre ''dcterminin.Q to pror·r·ed" is thP 
only orr(inanee crcatin{l an "e.rpencliturp" anrl therefore tile only ordinance rc· 
quirerl to zay ovPr siJ"ty days unrler tlze initiatirr· anrl referemlum act and wllen 
suf'11 mrlinance lias l!f'cn passed prior to tile initiatil'r' anrl referenrlum enact· 
men!. tile proi'f'Pilin{l8 are not af{ederl liy its 11rovisions. 

Cor.niiW~. Onro. Ortoher 25, 1911. 

Hox. H. ::l. 8)111'11. City Nolil'itor, Conneaut. Ohio. 
DI·:AJt Sm:-Undcr rlate of September 2d you submitted for my considera· 

tion the question upon the initiative and referendum act found in 102 Ohio 
L:nvs, 521, in reference to street improvement under the assessment statutes. 

In your letter of transmission you state: 

"If the ordinance declaring the necessity to improve a street has 
been passed, also the ordinance to proceed and authorizing the director 
of public service to advertise for and enter into a contract has been 
passed before the 14th of June. The assessing ordinance passed after 
that date, would the assessing ordinance have to lay sixty (60) days 
before becoming a law, or do you think that that would come under the 
head of emergency· ordinance to close what had already been done?" 

4:i -Yo!. II -A. G. 
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Section 2 of the initiative and referendum act, being section 4227-2 of the 
General Code, provides in part as follows: 

"Any ordinance * * " of a municipal corporation, granting a 
franchise creating a right, involving the expenditure of money or exer
cising any other power delegated to such municipal corporation by the 
general assembly, shall be submitted to the qualified electors for their 
approval or rejection in the manner herein provided, if within thirty 
days after the passage or adoption of such ordinance, * * * by the 
council, there be filed with the clerk of such municipal corporation, a 
petition * * * 

"No * * * ordinance * * * of any municipal corporation, 
creating a right, involving the expenditure of money, granting a fran
chise, conferring, extending or renewing a right to use of the streets, 
or regulating the use of the streets for water " * * shall become 
effective in less than sixty days after its passage, during which time, 
if petitions * * * are filed with the clerk of such municipal corpora
tion petitioning for the submission of any such ordinance * * * to 
a vote of the people, such clerk shall certify the fact of the filing of 
such petition to the officers having control of the elections in such 
municipal corporation, who shall cause said * * * ordinance to be 
voted on at the next regular election;" 

The manifest intent of the act above referred to is to give the electors of 
. a municipality the right to have certain ·ordinances submitted to them for their 
acceptance or rejection. Among such ordinances are those creating a right, in
volving the expenditure of money, granting a franchise, conferring, extending 
or renewing a right to use of the streets, or regulating the use of the streets 
for certain purposes. 

The primary object of the law is to guard against the creating of rights 
and privileges or the expending of money by a council against the will of the 
people of a municipality. 

The steps in order to improve a street under the assessment plan are as 
follows: 

1. An ordinance declaring the necessity; 
2. An ordinance determining to proceed; 
3. The assessing ordinance; 
4. The bond ordinance. 
It will be seen by careful examination of the above ordinances that it is 

the ordinance to proceed with the improvement that involves the expenditure 
of money. The ordinance of necessity is simply an ordinance declaring that 
it is necessary to make the improvement. The assessing ordinance and bond 
ordinance are each of them solely for the purpose of providing the fund with 
which to meet the obligation created, due to the determination of council to 
proceed with the improvement under the ordinance determining to proceed. 

The ordinance of necessity is a preliminary step necessary to be taken 
under the statutes, and the assessment ordinance and bond ordinance are only 
ancillary to the principal ordinance, which is the ordinance to proceed. 

These various ordinances are steps necessary to be taken by law for the 
purpose of exercising the right of a municipality to proceed by the assessment 
plan for the improvement of. streets. Such being the case, and the primary 
object of the initiative and referendum act being in this instance to permit the 
electors of the municipality to have caused to be subriiftted to them the ques-
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tion of improvement, I am of the opinion that the only ordinance involved in 
the various steps necessary for the improvement by the assessment plan that 
the electors of the municipality may cause to have referred to them for ap
proval, if they so desire, is the ordinance determining to proceed. 

In your statement of facts, you say that the ordinance of necessity and the 
ordinance to proceed, which latter ordinance likewise authorized the director of 
public service to advertise for and enter into a contract, bad both been passed 
before the initiative and referendum act went into effect. Such being the 
case, it is my opinion that the assessing ordinance would not have to Jay sixty 
days before becoming a law, for ·the reason that it is simply ancillary to the 
main ordinal).ce involving the expenditure of the money, and that it is not 
necessary that it be declared to come under the head of an emergency ordinance 
to close what has already been done. · 

Very truly yours, 

A 438 

TIMOTHY S. HOGAN, 

n.tforney General. 

TRANSFER OF FUNDS-POWER OF COl1NCIL TO TRANSFER FUNDS, 
RAISED BY SALE OF BONDS FOR MUNICIPAL HOSPITAL, TO SINK· 
'ING l<~UND-CANNOT TRANSFER BACK. 

When it has on hancl funds derived from. the sale of bonds tor a rnunicipal 
hospital, the eouncil, if it sees {it, ma11 nbamlon the original purpose and by reso· 
lution transfer saicl funds to the sinkiu!l fund for the purpose of retiring thd 
bonds. 

Such action is final. however. awl council m.ay not again transfer said funds 
/lack to the former fund to ue clirecterl to the purpose formerly intended. 

Cor.n11ws, Onto, OctobPr 26, 191 i. 

Hox. VAX A. SxwEn. City Solicitor. La·nt"aster. Ollio. 

DEAlt Sl!c-I beg to aclmowl~dge receipt of your Jett0r of October 16th re
questing my opinion upon the followillg questions: 

"Some four years ago the city of Lancaster issued and sold $25;ooo.oo 
worth of bonds for a municipal hospital. 1\'o part ot said $25,000.00 was 
ever used for that purpose, and about three years ago the council, by 
resolution transferred the money to the 'sinking funcl.' 

"Query: First. Was f'Uch transfer legal? 
"Second. Can the money be tal{en out of the 'sinking fund' now, 

and used for municipal hospital purposes?" 

Section 3804, General Code, provides as follows: 

''When any unexpended balance remaining in a fund created by an 
issue of IJonds, the whole or part of which bonds are still outstanding, 
unpaid and unprovided for, is no longer needed for the purpose for 
which such fund wa~ created, it l:lhall be transferred to the trustees of 
the sinldng fund to be applied in the payment of the bonds." 

Obviously the determination of wh~ther or not funds are: needed for the pur· 
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pose for which they were borrowed lies with the council, the authority of which 
over such funds, including their creation and expenniture, is within the limits 
of the law complete. The law provides by nf!cessary infer~nce that such funds 
may be expended only for the purpose for which they were borrowed or for the 
purpose of retiring the bonds by which they were procurect. These limitations, 
however, do not concern us in considering the question you present as they 
have been observed. 

There may be exceptions to the foregoing rule in the case of funds borrowed 
for certain purposes. T_hat is to say, there may be instances in· which council, 
for one reason or another, might be compelled to proceerl with a municipal fm
t~rprisf> at the suit of a taxpayer or other interested party. That does not appear 
to be the case, however, with your question. The money was evidently borrowed 
·under the general provisions of the Longworth act, so called, section 3932, Gen
eral, Code. This ~ection and the related provisions of Jaw do not enjoin upon 
council the duty of expending the money borrowed for a certain purpose, if in its 
judgment circumstances arising, after the money is borrowed make necessary the 
abandonment of the project, nor do sections 4021, etc., which relate particularly 
to municipal hospitals, impose any duty upon council in this respect. 

From all the foregoing then I am or the opinion that council may lawfully 
abandon the construction of a municipal hospital after it has borrowed money 
for that purpose, and that when it has so abandoned s11ch a project it is not 
only lawful for council to transfer the proceeds of the bond issue to the sinldng 
fund for the purpose of retiring the honds, but it is mandatory upon council 
to do so.· 

As to the second question which you present I am of the opinion that there 
is no autl_IOrity of law for the expenditure of money in the sinking fund for pur
poses other than the retirement of the bonded indebtednesR of the city and the 
satisfaction of judgments final against it. Thi>< is lrue as a general proposition 
and it is equally true that when money raised for a, specitfc purpose has been 
transferred to the sinking fund, it must be by section :3804, above quoted, de
voted solely to the retirement of the bond><. ·when council has once so· trans
ferred funds and determined that the purpose for which the bonds were issued 
should be abandoned it cannot rescinrl its action subl';equently and re-transfer 
the amount of money produ~ed by the original uond issue to the general funds 
of the corporation to be expend')(] for the purpose for which the bonds were 
originally issuer!, or for any other municipal purposP.. 

I am, therefore, of the opinion that under the circum<Jtances mentioned by 
you the money heretofore transferred to PH! sinldng funrl may not now be tal,en 
out of the sinking fund anrl used for municipal hospital purposes. If it\ is de
sired now to 11ro~eed with the erection of a municipal hospital it will be nec~s
sary to issue other bonds. 

Yours very truly, 
TD!OTIIY S. HOGAN, 

Attorney General. 
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439. 

INITIATIVE AND REFERENDU:\1 ACT--oRDINANCE FOR SUB:\llSSION 
OF BOND ISSUE TO VOTE-"EXPENDITURE"-NO SIXTY-DAY INTER
VENTION. 

An act of council pro&iding for a special election on the question of a bond 
issue, under section 3942, General Code, does not in&olvc an expenditure of 
money u;ithin th~ provisions of the initiative and referendum act, and is not 
required to lay over sixty days. 

CoLl:~mcs, Onro, October 27, 1911. 

Hox. Nn·uoLAs M. GHI,.,;xu~;um;u, City Solicitor. Akron, Ohio. 

DEAII Sm:-Under date of September 21st you- wrote for my opinion as fol-. 
lows: 

"The city of Akron wishes to issue bonds for the purchase of a 
privately-owned waterworks plant. As the amount will exceed one per 
cent. of the duplicate, it is necessary that such question be submitted 
to a popular vote. The second paragraph of section 2 o.f the Crosser 
act, 0. L., 102, 422, provides: 

"'No reeolution, ordinance or measure of any municipal corpora
tion * * * involving the expenditure of money * * * shall be
come effective in less than sixty days after its passage.' 

"Section 3 of the same act provides: 
"'All other acts of city council not included atnong those specified 

in section 2 of this act.. etc.' 
"The language of section 3 seems to indicate that an act may take 

effect immediately, providing the following conditions obtain: 
"1. That it be not included within those specified in section 2. 
"2. That it be declared an emergency measure. 
"3. That it receive a three-fourths vote of council. 
"The questions we wish answered are: 
"1. Does an act providing for a special election for a bond issue, 

as above indicated, involve an expenditure of money within the pur
port of .this act? 

"2. If it does involve an expenditure of -money, is it necessary 
that it lie over sixty days. or does the fact that by the amount of the 
bonds called for a special election and a two-thirds vote for passage is 
required avoid the necessity of waiting the sixty days? In other words, 
is the submission to a popular vote as provided by the older statute 
s~tch a substitute for the referendum provided for in the Crosser bill, 
that in such a case we need not wait the sixty days provided for by the 
Crosser bi II? 

"3. \V'hen must advertisement of an ordinance be made, at the ex
piration of the sixty days, or during the sixty days, or before the sixty 
days?" 

Section 2 of the initiative all!! referendum act found in 102 0. L., 521, being 
!mown as section 4227-2, General Code, provides in part as follows: 

"An ordinanee ¢ * "' of a municipal eorporat ion granting a 
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franchise creating a right, involving the expenditure of money or exer
cising any other power delegated to such municipal corporation by the 
general assembly, shall be submitted to the qualified electors for their 
approval or rejection in the manner herein provided, if within thirty 
days after the passage or adoption of such ordinance " "' * by the 
council, there be filed with the c_lerk of such municipal corporation, a 
petition * .. * 

"No ordinance * * * of any municipal corporation, creating a 
right, involving the expenditure of money, granting a franchise, con
ferring, extending or renewing a right to use of the streets, or regu
lating the use of the streets for water " ~ " shal! become effective 
in less than sixty days after its passage, during which time, if petitions 
* * * are filed with the clerk of such municipal corporation petition
ing for the submission of any such ordinance * * * to a vote of the 
people, such clerk shall certify the fact of the filing of such petition 
to the officers having control of the elections in such municipal cor
poration, who shall cause said * * * ordinance to be voted on at 
the next regular election." 

Section 3 of ·said act provides as follows: 

''All other acts of city council not included among those specified 
in section 2 of this act, shall also remain inoperative for sixty days 
after the passage and may be submitted to popular vote in the manner 
herein provided, except that any act, not included within those speci
fied in section 2 of this act, as remaining inoperative for sixty days, and 
which is declared to be an emergency measure, and receiving a three
fourths majority in council of such municipal corporation· may go into 
effect immediately and remain in effect until repealed by city council 
or by direct vote of the people as herein provided." 

Section 1 of an act to provide for the issue of bonds by municipal corpora
tions as found in 102 0. L., 262, and being present section 3939, General Code, 
provides in part as follows: 

"When it deems it necessary, the council of a municipal corpora
tion, by an affirmative vote of not less than two-thirds of the mem
bers elected or appointed thereto, by ordinance, may issue and sell 
bonds in such amounts and denominations, for such period of time, and 
at such rate of interest, not exceeding six per cent. per annum, as said 
council may determine and in the manner provided by law, for any of 
the following specific purposes: 

"1 1. For erecting or purchasing waterworl\s for supplying water 
to the corporation and the inhabitants thereof." 

Section 2 of said act being !mown as section 3940, General Code, pro
vides: 

"Such bonds may be issued for any or all of such purposes, but 
the total indebtedness created in any one fiscal year, by the council of 
a municipal corporation, under the authority conferred in the preced
ing section. shall not exceed one per cent. of the total value of all 
property in such municipal corporation, as listed and assessed for taxa
tiol}," 
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Section 4 of said act being known as section 3942 of the General Code, pro
vides: 

"In addition to the authority granted in section one ( 1) of this 
act and supplementary thereto, the council of a municipal corporation, 
whenever it deems it necessary, may issue and sell bonds in such 
amounts. or denomination, and for such period of time and rate of in
terest not exceeding six per cent. per annum, as it may determine upon 
for an•y of the purposes set forth in said section 1, upon obtaining the 
approval of the electors of the corporation at a general or special elec
tion in the following manner." 

Wbile it is true that section 3 of the initiative and referendum act fore
going set forth declares that certain acts may take effect immediately, pro
vided they be declared by council to be an "emergency measure," yet I do not 
believe that council can declare an act to be an emergency measure which could 
not be considered under the definition of "emergency" to be such. In other 
words, I do not believe that council by mere declaration that a measure is an 
emergency measure can so constitute it if the definition of "emergency'' did not 
apply to such measure. 

"Emergency" is defined by the Century dictionary as follows: 

"A sudden or unexpected happening; an unforeseen occurrence or 
condition; specifically, a perplexing contingency or complication of cir
cumstances." 

Again, 

"A sudden or unexpected occasion for action; exigenc~y; prP.ssing 
necessity." 

Again, 

"Something not calculated upon; an unexpected gain." 

"Emergency" is defined by Webster to be: 

"A condition of things happening suddenly or unexpectedly; an 
unforeseen occurrence; a sudden occasion." 

Again, 

''Any event or occasional combination of circumstances which calls 
for immediate action or remedy; pressing necessity; exigency." 

The facts stated in your letter do not give rise, as I view it. to any emer
gency, and, consequently, an ordinance thereunder could not be considered as 
an emergency measure. However, the ordinance of council is simply one that 
calls for the submission to the electors of the !llunicipality the question of 
whether or not the bonds should be issued in excess of the amount provided for 
in section :l940 of the General Code, and the ordinance, so providing, could not 
he eonsidered in any sense. as I view it, as an ordinance involving the ex
IH'IH!iture of money for the reason that the ordinance in itself does not pro-
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vide for the issuance of such bonds, but provides solely for the submission of 
the question to the electors themselves in order to determine whether or not 
such bonds shall be issued, nor do I think that such an ordinance is the exer
cise of any power delegated to the municipality as the power thereunder for 
the issu'ng of such bonds is delegated to the electors to be determined by their 
vote. 

Coming now to answer your questions as propounded, I would say· in 
answer: 

To the first: That I am of the opinion that the act providing for a special 
election for a bond issue as indicated in your letter does not involve an ex
penditure of money within the purview of the initiative and referendum act. 

To the second: Such beirtg my opinion an answer to your second question 
is not necessary. 

To the third: In answer to your third question I herewith submit an 
cpinion which I have heretofore rendered to Hon. Elmer T. Boyd, city solic:tor, 
:vrarion, Ohio, under date of October 4, 1911. 

A 468 

Very truly yours. 
TIMOTHY S. HoG,\ N, 

Attorney General. 

:\lUNICIPAL CORPORATION-LTARILI'l'Y F'OR PUBLICATTON MUST HES'f 
ON CONTRACT-INTJ<JRES1' OF Pl.:BT.IC OFFit;IAL IN PUBLIC CON
TRACT-MEl\fBER OF BOARD OF HK~LTH AS OWNER OF NEWS· 
PAPER. 

Liability of a m'micipality for publ•Cf!lion.~ ir1 ne11·spr,pers must be baserl 

upon expTess contTact. 
A member of the boarrl of health in a mvnir.ipalit;; while he receives no com

pensation. holds a position of trust fnr a rie(inite term. performs important public 
duties anrl exeTcises a delegated police pou)Pr of the state, ancl is therefore an 
"oflicer" of the municipality. 

I'Juch officeT is includecL within file st-:ttutflry prohiVitiong a!Jainst oflicers hav
in!J any interest in contracts or expenditures of the corporation cLuring their term 

of office. 
Publications may not be legally made. therefore, hy sucl. municipality in a 

paper owned by a member of the boanl of health. 

Cr;LF.\!Itt:S, OHIO, November 17, 1911. 

Hox. \V. A. O'GH.AllV, City Solicitor. 1Fcllsville, Ohi<J. 
DEAn Sue-Under favor of October 4, l!lll, you agk an opinion of this depart

ment upon the following: 

":'.fr. B. is a member of the board of health of the city of W. and also 
is the owne•· of the W. Daily Union, the only paptr printed within the 
corporation. 

"The Daily· Union has been printing the ordinanceR and resolutions 
of the city; also their job department has be>en rloing job work for the 
Pity. Apparently this condition. has existed for a number of years with
out any contract between th<> sairl paper :md city. 

"The question has be0n raised by one of the taxpayers, matter re-
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ferred to me for an opinion, and I hold that he if' not entitled to partici· 
pate in any contract with tl;e city E-ither for printin~ ordinances and 
resolutions or other job work of the city while he is ru member of the 
board of health and for one year thereafter in case he resigns or his 
term expires." 

The first matter shown in your inquiry is that there has been no contract 
entered into for the publication of ordinanc10s anrl resolutions. 

The supreme court of Ohio has hP.Id that unlc~f; there is such a contract 
payment for such publications cannot be enforctd against the city. 

The first syllabus in case of :\lcCormick v. City of Niles, 81 0. S., 24G, 
reads: 

"The liability of a municipal corporation t0 pay fo1 the publication 
of ord!nanccs, resolutions :mtl le~:al notkes required by law to be pub· 
lished, must rest on express contrad, and not upon a mere account for 
the rendition of such services." 

1he city, therefore, is not liahiP for payment of such publications, except 
upon an express contract therefor. 

Your next inquiry, Is a member of 1he hoard of health of a city such an 
officer as is prohibited from particitmtiug in any contract with the cily? 

Section 3808, General Code, provides: 

'"No member of council, board, officer or commissioner of the cor· 
poratiou, shall have any interest in the expenditure of money on the 
part of the corporation other than his fixed compensation. A violation 
of any provision of this or the preced:ng two sections shall disqualify 
the party violating it from holding any office of trust or profit in the 
corporation, and shall render him liable to the corporation for all sums 
of money or other thing he may receive contrary to the provisions of 
such fertions, and if in office he shall be d:smissed therefrom." 

Section 12910, General Code, provides: 

'Whoever. holding au office of trust or profit by election or appoint
ment. or as agent, servant or employe of such officer or of a bo:ud of 
such officrrs, is interested in a contra('( for the purchase of property, 
s1;pplies or fire insuran"ce for the use of the county, township, city, vii· 
!age, hoard of education or a public inst!tution with which he is con
nec-ted. shall be imprisoned in the penitentiary not Jess than one ye:u 
nor more than ten years." 

Section 12910, General Code, 101 Ohio Laws, 145, provides: 

"\Vhoever, being an officer of a municipal corporation or memher 
of the council thereof or the trustee of a township, is interested in the 
profits of a contract, job work or services for such corporation or town
ship, or acts as commissioner. architect, superintendent or engineer, 
in worl< undertal<en or prosecuted by such corporation or township 
during the term for which he was elected or appointed, or for one 
year thereafter, 01· bec-omes 1he employe of the contractor of suc-h con
tract, job. worl' or services while in office, shall be fined not less than 
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fifty dollars nor more than one thousand dollars or imprisoned not 
less than thirty days nor more than six months, or both, and forfeit 
his office." 

The establishment of boards of health and the appointment of their mem
bers is prescribed in section 4404, General Code, which provides: 

"The council of each municipality shall establish a board of health, 
composed of five members to be appointed by the mayor and con
firmed by council who shall serve without compensation and a ma
jority of whom shall be a quorum. The mayor shall be president by 
virtue of his office. But in villages the council, if it deems advisable, 
may appoint a health officer, to be approved by the state board of health 
who shall act instead of a board of health, and fix his salary and term 
of office. Such appointee shall have the powers and perform the duties 
granted to or imposed upon boards of health, except that rules, regula
tions or orders of a general character and required to be published, 
made by such health officer, shall be approved by the state board of 
health." 

In the case of State vs. Wichgar, 17 Cir. Dec., 743, a member of the board of 
health is held to be an officer of the municipality. 

The syllabus reads: 

"A member of a municipal board of health is an officer of the 
municipality, and as such ineligible to the office of district physician 
during his term and for one year thereafter, and he cannot therefore 
recover for services rendered in such capacity." 

The court, in a per curiam opinion, says: 

"A member of the board of health of a municipal corporation is 
an officer of such corporation, and under Revised St~tutes 6976 (now 
12912, General Code), -, to the appointment of district physician by 
such board during the term for which he was appointed or for one year 
thereafter, and although rendering servicEs as such physician cannot 
recover compensation therefor." 

Section 3808, General Code, supra, was applied as to a councilman in the 
case of State vs. Egry, 79 0. S., 391. The court in its opinion cites a number 
of cases wherein certain officers were prohibited from being interested in con
tr:tcts with a municipality. 

On page 415, Summers, J., says: 

"* "' * In People ex rei. vs. Mayor of New York City, 5 N. Y. 
Supp., 538, it was held that the president of the board of health might 
l;e removed from office for violation of the provision of a statute that 
no head of department should become interested directly or indirectly 
in the purchase of real estate by the corporation, and that it was imma
terial that the act also contained a provision for the punishment of 
such offense." 
Also on page 416, he says: 

"In the City of Ft. Wayne vs. Rosenthal. 75 Ind., 156, it is held 
Uiat an employment by a l.Joard of health of a city of one of its mem-
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hers to vaccinate pupils in a public school, is a void contract, and 
creates no liability against the city." 

In case of Dell vs. State, 45 0. S., 445, a member of the board of public 
works is held to be an officer of trust or profit. The first syllabus reads: 

"A person duly elected to, and holding the office of member of the 
board of public works of the city of Cincinnati, is 'an officer elected to 
an office of trust or profit in this state,' within the meaning of sec
tion 6969 of the Revised Statutes ( 12910, General Code), which makes 
it a crime for such officer to become 'directly or indirectly interested in 
any contract for the purchase of any property or fire insurance, for 
the use of the st!lte, county, township, city, town or village,' and is 
amenable to the provisions of that section, if, while acting as such of
ficer. he becomes interested in a contract for the purchase of property 
for the use of the city." 

A member of the board of health receives no compensation for his services. 
This is not an essential element in determining whether a person is an of
ficer. 

In case of State vs. Anderson, 45 0. S., 196, Williams, J., on page 199, 
says: 

"We are also of opmwn that the president of a city council is an 
officer, and his station a public office, within the purview of section 
6760. It is true the place is without emolument, but that is not a nec
essary incident to an office; nor is it to be denied that character, be· 
cause the incumbent is chosen by a limited elective body, composed of 
public officers; many public officers are so chosen.'' 

Boards of health, especially in large centers of population, have important 
public duties to perform in promoting the health of the community. They 
conduct one of the departments of the city government and exercise the police 
power of the- state. They are appointed for definite terms of office by the 
mayor and council of the respective cities. While it is not a position of profit 
to the members, it is a position of trust, and it is an office of the municipality, 
and the incumbent is an officer thereof. 

As officers of a municipality the members of the board of health come with· 
in the provisions of the statutes prohibiting them from being interested in 
any contract or employment with such city. But the prohibition ends with the 
te•·m of his office. The one year limitation in section 12910, General Code. rc· 
lates only to the employment of an officer as commissioner. architect, superin· 
tendent or engineer in work undertaken or prosecuted by such corporation 
or any corporation of the township during the term for which said officer Wtl'; 

elected or appointed, or for one year thereafter. 
Very truly yours, 

TIMOTHY S. HOGA:-1, 

·Attorney General. 
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470. 

ADVANCE OF VILLAGE TO CITY-POWER OF EXISTING COUNCIL TO FIX 
SALARIES OF INCOMING CITY OFFICIALS. 

When a village advances to a city, the existing council during the period 
intervening between the time ot the change ancl the time when the officials or 
the city government are inducted into office, may fix the salary of the incoming 
city council ancl other officials. 

CoLu~mus, Oum, November 20, 1911. 

Hox. Emnx E. GeTIIJlEY, Solicitor. Lakewood. Ohio. 

DI,AH SHe-Your favor of November 16, 1911, is received, in which you 
ask an opinion of the following: 

"At the recent federal census the village of Lakewood, Ohio, passed 
to a city. We elected our first city officers· at this November elec
tion. 

"The question arises whether the present council, elected under the 
village form of government, should fix the salaries of the incoming 
city officers, or whether their s:J.laries should be fixed by the council 
elected under city form of government? If the present council 
shoulll fix the salaries, we desire to pass the salary ordinances Mon
day night." 

The transition of a municipality from a village to a ·city is provided for 
in section 3498, General Code, :vhich reads: 

"When the result of any future federal census is officially ;made 
known to the secretary of state, he forthwith shall issue a proclama
tion, stating the names ·of all municipal corporations having a popula
tion of five thousand or more, and the n1mes of all municipal corpora
tions having a population of less than five thousand, togetl).er with the 
population of all such corporations. A copy of the proclamation shall 
forthwith be sent to the mayor of each municipal corporation, which 
copy shall be forthwith transmitted to council, re:td therein and m:tde 
a part of the records thereof. From and after thirty days after the 
issuance of such proclamation each municipal corporation shall be a 
city or village, in accordance with the provisions of this title." 

Section 3499, General Code, provides that the officers under the old form 
of government shall continue in office, as follows: 

"Officers of a village advanced to a city, or of a city reduced to a 
village, shall continue in office until succeeded by the proper officers 
of the new corporation at the next regular election, and the ordinances 
thereof not inconsistent with the laws relating to the new corporation 
shall continue in force until changed or -repealed." 

It has been held by this department in an opinion to you on April 26, 1911. 
that the village form of government continues until .January 1, 1912, when the 
new officers of the city take charge. 
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Section 3499, General Code, prescribes that the village officers shall con· 
tinue in office until the new officers of the city government are elected. There 
is no provision of statute granting to the village officers new powers. There 
are, however, certain details of preparation which must be performed by the 
old form of government, in order that the transition from the village form of 
government to the city form of government can be made without confusion. 
It was the evident intention of the legislature to continue the village form of 
government so that the municipality could ·adjust itself to the changed con· 
dition gradually and without disturbing the affairs of the municipality. 

For example a city is divided into wards and each ward is entitled to a 
councilman. The old council has the power to divide the city into wards, in 
order that the new council may be legally elected. 

Again. section 4209, General Code, provides for the salary of councilmen 
of a city as follows: 

"The compensation of members of council, if any is fixed, shall be 
in accordance with the time actually consumed in the discharge of 
their official duties, but shall not exceed one hundred and fifty dollars 
per year, each, in cities having a population according to the last pre. 
ceding federal census, of twenty·five thousand, or less. 

"For every thirty thousand additional inhabitants so determined, 
such compensation may be, but shall not exceed, an additional one hun· 
<Ired dollars per year, each; but the salary shall not exceed twelve hun· 
<Ired dollars per annum, and shall be paid semi·monthly. A propor· 
tionate reduction in his salary shall be made for the non·attendance of 
any member upon any reg':Jlar or special meeting of council." 

This section sets forth the maximum amount that may be paid. The statute 
leaves it optional as to whether any salary shall be paid. It would be against 
public policy to permit the councilmen of the new form of government to fix 
their own salary, or compensation. It is a power which should be exercised by 
some one at some time. In as much as the city has a legislative body in its 
council elected under the village form of government, I see no reason why 
this body should not determine and fix the salary of the incoming councilmen. 
In fact it appears to me that it is proper and necessary that this should be 
tlone by the old council. 

The same principle will apply to the other incoming officers. The· new 
council and the new officers take office at the same time. If their salaries were 
not fixed prior to their taking office, there would be some question as to the 
right of the new council to fix or change the salaries of officials inducted into 
office, as the rule is that the salary of an officer shall not be increased or de· 
f'rcased during the term for which he is appointed or elected. 

In conclusion, it is my opinion that the present council of Lakewood is 
authorized to fix the salary and compensation of the new city councilmen and 
city officials. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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480. 

ADVANCE OF VILLAGE TO CITY-POWER OF EXISTING COUNCIL TO FIX 
SALARIES EXTENDED ONLY TO INCOMING ELECTIVE AND AP· 
POINTIVE OFFICErRS WHOSE TERMS AND DUTIES ARE FIXED BY 
STATUTE--DUTY OF MAYOR TO SIGN ORDINANCES MANDATORY. 

December 1, 1911. 

Ho:l'. 0. D. EI'EilAilD. Solicitor, Barberton. Ohio. 
Dun Sm:-Your favor of November 23, 1911. is received in which you ask 

an opinion of the following: 

"On Monday evening, November, 20th, the council of Barberton 
passed an ordinance fixing the salaries of the officials of the city of 
Barberton, who wil! take office on January 1st. Barberton is one of the 
municipalities which has been advanced to the grade of a city, the re
sult of our last federal census. 

'The mayor refuses to sign the ordinance. Has he the right to re
fuse to sign it, and if not, what is the remedy and whose duty is it to 
enforce his duty under the village form of government? 

"Is it not the duty of the present officials to perfect the new form 
of government by passing all ordinances fixing the duties of the new 
departments and their clerks, where additional duties may be prescribed 
under the Code, and fix their salaries? 

"Is it not the duty of the present officials to fix the salaries of all 
the incoming officials and departments?" 

The power of council to fix salaries of incoming officials has been deter
mined in an opinion to Erwin W. Guthery, dated November 20, 1911, a copy of 
which is herewith enclosed for your reference. 

The rule that the old council should fix the salaries of incoming officers, 
applies only to elective officers and those appointive officers whose terin and 
duties are fixed and prescribed specifically by statute. The duties of new de
partments, where council has power to fix the same, the number of deputies. 
clerks and employes, in the departments, with their compensation, should be 
determined by the new council. 

The mayor of a village is the presiding officer of council, and as such pre
siding officer is required to sign all ordinances passed by council. As this is a 
ministerial act, performance may be enforced by mandamus. 

Respectfully, 
TDWTHY S. HOGAN, 

Attorney General. 
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483·1. 

ASSESS:\lENTS FOR SEWERS- NON-ABUTTING PROPERTY- DOUBLE 
HOUSE-ORDINANCES PROHIBITING KEEPING OF HOGS WITHIN 
CITY. LI:\UTS. 

A lot which does not abut upon a se,ver improvement. but which is behind 
an almtting lot. eannflt /Je assessl'cl tor the se>.ver improvement. 

1Vhen evsts and expense:; of a setcer improvement are assessecl in proportion 
to benefits. an abutting lot with 11 clouble house thereon may be assessecl clouble 
the amount at the same .~izerl lot with one ho!Lse thereon, provided that the 
benefits under all facts and circumstances reasonably warrant a clouble assess
ment thereon. 

2. An ordinanc_e prohibiting the kcepillg of hogs within corporate limits 
may be passed under 3650, General Coile, as amended 102 0. L., 62, if such keep
ing amounts to a publie nuisance. 

Cor.u~w~:s, Onro. December 5, 1911. 

Hox. F. G. Loxa, City Rolicitor, Bellefontaine, Ohio. 
D~:Ait Sm:-I desire to acknowledge the receipt of your letter of the 13th, 

ult., wherein you inquire as follows: 

"1st. l\lay a lot be assessed for a sewer which cannot get benefited 
from said sewer without going through a lot between it and the sewer 
line? Or in order for it, to be assessed would it be necessary for the 
city to bring the sewer line so that the said lot is immediately acces
sible? 

"2nd. Also where the costs and expenses of a sewer are to be paid 
by special assessment of the benefited properties may a lot with a dou
ble house thereon legally be assessed double the amount of the same 
si:~.ed lot with one house thereon? 

"3rd. May an ordinance prohibiting the keeping of hogs within the 
corporate limits of the city be passed in proper form so as to be valid? 

In answer to your first question I am of the opinion that a lot cannot be 
assessed for a sewer which said lot cannot be benefited by said sewer except by 
going through a lot between it and the sewer for the reason' that it would im
pose the burden upon the owner of such lot to acquire an easement or right 
of way over and through the lot between such owner and the line of the sewer, 
and such owner might have extreme difficulty in acquiring such right of way 
over which to reach the main line of the sewer. To impose an assessment upon 
property so situated would be imposing an unjust burden, and furthermore 
would be imposing a burden not horne by all the benefited properties alike and 
in equal proportion. 

I am of the opinion that in order to assess the lot it would be necessary 
Jor the city to construct the sewer so that the lot would be immediately acce~
~;ihle. 

In answer to your second question would say section 3812 of the General 
Code provides that special assessments for the construction of a sewer may be 
made upon the abutting, adjacent and contiguous or other specially benefited 
lots in proportion to the benefits which may result from the improvement. When 
the costs are so assPssed upon the benefit plan I am of the opinion that a lot 



1600 CITY SOLICITOR~ 

having a double house thereon may be legally assessed double the amount of 
the assessment upon a lot of equal size having only a single house thereon, pro
vided, of course, that the benefits to be received by the double house under all 
the facts and circumstances of the case reasonably warrants the double assess
ment thereon for the purpose of constructing the sewer. 

In answer to your third question would say section 3616 of the General 
Code provides as follows: 

"All municipal corporations shall have the general powers men
tioned in this chapter, and council may provide by ordinance or resolu
tion for the exercise and enforcement of them." 

Section 3646 of the General Code provides as follows: 

"To provide for the public health, to secure the inhabitants of the 
corporation from the evils of contagious, malignant and infectious dis
eases, and to purchase or lease property or bt:ildin~ for pest houses 
and to erect, maintain and regulate pest houses, hospitals and in
firmaries." 

Section 3650 of the General Code, as amended 102 0. L., 62, provides as 
follows: 

"To cause any nuisance to be abated, to prosecute in any court 
of competent jurisdiction, any person or persons who shall create, con
tinue, contribute to or suffer such nuisance to exist; to regulate and 
prevent the emission of dense smoke, to prohibit the careless or neg
ligent emission of dense smoke from locomotive engines. to declare 
each of the foregoing acts a nuisance, and to prtscribe and enforce 
regulations for the prevention thereof; to prevent injury and annoy
ance from the same, to regulate and prohibit the use of steam whistles, 
and to provide for the regulaticn of the installation and inspection of 
steam boilers and steam boiler plants." 

By virtue of the above cited sections, I am of the opinion that if the l'eep
ing of bogs within a municipality becomes offensive, noisome and of such a 
nature as to create a public nuisance, in that event the council has the un
doubted authority to pass an ordinance prohibiting the keeping thereof within 
the corporate limits of the municipality. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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-!83-2. 

CIVIL SERVICE- SL'PERI~TE~DE~T OF STREETS- U~CLASSII<'IED 
SERVICE-INDEFINITE TER:\I-DIRECTOR OF PUBLIC SERVICE AI'· 
POI~'I'I~G POWER-POWER OF COL'~CIL TO !~CREASE SALARY 
llURI~G INCU:\lBENCY. 

A superiilteurlent of streets has ··charge of a principal clepartm<'ilt rl'latiny 
to r·ngineeri11g !catencorl."s or street cleaning,'' and therefore under section -147!1. 
Genernl Code, is a member of the unclassifie£l servic.:e. and not subject to ci1;il 
servi£ e regulations. 

A.s the statute rloes not proui£le tor any definite term. !chen the ordinance 
{i.ri;1g his salary does not state any definite term, and when the office is subject 
to the 1cil: of tile appointing pou;er. his term is indefinite aiHl the salary of such 
supelintendent may be increased by the council cluriny his incumbency. 

The appointment of such officer, h01cever, under section -1327, General Code. 
must IJe made ~Y tile director of public service. 

CoLl:.mws, Omo. December 6, 1911. 

Hox. G. T. TI!O:IL\S, City Solicitor, Troy, Ohio. 
D~:A!I Sllc-Your favor of :\lay 9, 1911, is received, in which you state as 

follows: 

"l send you a copy of an ordinance that has been introduced in 
our council, but its legality. has been questioned. I am very anxious 
to have your opinion on the ordinance and hope that you can have the 
time to answer this week." 

The proposed ordinance enclosed states as follows: 

"Be it ordained by the council of the city of Troy, State of Ohio: 
"Section 1. The salary of the superintendent of the streets of the 

city of Troy shall be the sum of $........ . . . . per annum, payable 
monthly, out of the proper fund of the department of public service. 

"Section 2. Said superintendent shall possess the qualifications of 
a civil engineer, and shall, without cost to the city, except for such 
helpers required for like service, for said city, in addition to his duties 
as superintendent of streets, furnish all the lines, stakes, etc., required 
in building streets, gutters and sidewalks, and shall perform such 
other dut;es as such engineer when required by the director of public 
service. 

"Section 3. So much of section 5 of ordinance No. 775, passed 
June 9, 1910, in conflict herewith, is hereby repealed." 

Under date of :\lay 13, 1911, you further state: 

"Yours of the 11th at hand and contents noted. The history of the 
creation of the office is as follows: 

"December 7, 1907, the city council passed an ordinance creating 
the office of superintendent of streets. This ordinance fixed the salary 
at $!JO.OO per month. 

".July 1, 1910, this ordinance was repealed and the Ralary was fixe<l 
at $900.00 per year. This has been maintained from that date. 

46--Yol. II-A. G. 
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"By reference to the Civil Code, you will notice that this officer 
does not come under classified list ( 4479). If he is not in the classi· 
fied list the rule that his salary cannot be increased or decreased dur· 
ing his term does not appiy, for he has no term. 
.. "He is at the head of the street cleaning department and only 
serves at the pleasure of the appointing power of the city. 

"I may be wrong about this, and if I am I want to be set right." 

The question to be determined is the right of council to increase or diminish 
the salary of the superintendent of streets of a city, during an officer's incum
bency therein. 

Section 4213, General Code, provides as follows: 

"The salary of any officer, clerk or employe shall not be increased 
or diminished during the term for which he was elected or appointed, 
and, except as otherwise provided in this title, all fees pertaining to 
any office shall be paid into the city treasury." 

'I'he right of council to fix the compensation of employes and officers of the 
city is prescribed in section 4214, General Code, as follows: 

"Except as otherwise provided in this title, council, by ordinance 
or resolution, shall determine the number of officers, clerks and em· 
ployes in each department of the city government, and shall fix by 
ordinance or resolution their respective salaries and compensation, and 
the amount of bond to be given for each officer, clerk or employe in 
each department of the government, if any be required. Such bond 
shall be made by such officer, clerk or employe, with surety subject to 
the approval of the mayor." 

Council has the rig1it by virtue of the above section to fix the compensation 
of a superintendent of streets. 

Sec~ion 4479, General Code, provides for classified and unclassified service 
in cities as follows: 

"The civil service shall be divided into classified and unclassified 
service. The unclassified service shall include the positions of officers 
elected by the people or appointed to fill vacancies in offices filled by 
popular election, or whose appointment is subject to confirmation by 
the council, or who are appointed by any state officer or by any court, 
employes of the council, persons who by law are to serve without re
muneration, persons who are appointed to positions requiring pro
fessional or technical skill as may be determined by the civil service 
commission; persons apopinted or employed to give instruction in any 
educational instifution, persons 'appointed by any board or officers 
supervising elections; persons tvho as members of a board or otherwise, 
have charge of any principal department relating to engineering, water
works,· street cleaning, or health, the chief of the fire department, the 
superintendent of any workhouse, house of refuge, infirmary, or hos
pital, the librarian of any public library, private secretaries, deputies 
in the office of the city auditor and city treasurer, unskilled laborers, 
and such appointees of the civil service commission as they may by 
rule determine. The classified service shall comprise offices and places 
not included in the unclassified service." 
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The superintendent of streets is at the head of the department pertaining 
to streets and comes within the unclassified list. He is not subject to civil 
service regulations. 

The statute does not provide any definite term or period during which such 
superintendent of streets shall serve. .:\'or does th'e ordinance fixing his salary 
state any definite term, so far as shown by your communication. I take it then 
that the superintendent of streets is appointed subject to the will of the ap
pointing power. His term of service is indefinite. 

There is no doubt that the superintendent of streets is an officer or employe 
of a city as prescribed in section 4213, General Code. supra, and if be comes 
within the provision of this statute as one hav;,'lg a term of office, his salary 
cannot be increased or diminished during such term for which he was ap
pointed. 

In case of State vs. :\Iassillon, 14 Cir. Dec. (24 C. C. R.), 249, Voorhees, J., 
on page 252, discussing the meaning of the word "term" in reference to a health 
officer, says: 

"The statute now applies to cases where there is an increase during 
the term. The word 'term' has significance, as we think, under that sec
tion of the statute. It simply means to limit. That is, during the 
period that the office is limited, during the period his salary shall not 
be increased. But in this case there is no limit fixed by law. It is at 
the pleasure of the board of health that gives the health officer his 
position. It is at their pleasure. It is not a term, for the reason there 
is no limit to it. It may be likened to a tenancy at will, not a term, 
because it has no limitation. Therefore, it would be difficult to bring 
such an employe within the terms of section 1717, Revised Statutes, 
prohibiting an increase of salary of an officer during his term, whether 
he be elected or whether he be appointed. We think that this is the 
true meaning of section 2115, Revised Statutes." 

In case of Somers vs. State, 5 S. D., 564, the syllabus reads: 

"A deputy appointed by an officer to hold during the pleasure of 
such principal, does not hold for a 'term,' within the meaning of sec
tion :~. Article XII, of the constitution, prohibiting any change in the 
compensation of any public officer 'during his term of office.'" 

The syllabi, in case of Harrold vs. Barnum. 8 Cal. App., 21, read: 

"The prohibition in section 9 of Article XI of the state constitu
tion that the 'compensation of any county, city, town or municipal of
fleer shall not be increased after his election or during his term of of
fire,' applies only to officers who have a fixed and definite term, and does 
not apply to appointive officers who hold m~rely at the pleasure of the 
appointing power. 

"The legislatu~e has power to increase the salary of a deputy 
e01:nty surveyor during the time of his holding of the deputyship, since 
he holds it only during the pleasure of the county surveyor who ap
pointed him." 

In tlw latter· c·m;e tlw !'ourf !'ife a numhcr of authoritiPs, ind111ling 24 C. C. 
H., 24!1, supra. in support or its deeision. 

The rule is that where an officer holds his position at the pleasure of the 
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appointing power, and has no fixed period or term of office, he has no term as 
meant and used in the constitution and statutes which prohibit an increase or 
decrease in the salary or compensation of an officer during the term for which 
he was elected or appointed. 

In conclusion, therefore, council may change the compensation of the super· 
intendent of streets who has no fixed term of office or time of service, and who 
serves at the pleasure of the appointing power, during the incumbency of thai 
officer. 

However, let me call your attention to section 4327 of the General Code, 
which provides as follows: 

"The director of public service may establish such subdepartment 
as may be necessary and determine the number of superintendents, 
deputies, inspectors, engineers, harbor masters, clerks, laborers and 
other persons, necessary for the execution of the work and the per
formance of the duties of this department." 

This section was not passed by the legislature until 1908, the same being 
after the creation of the office by council which was on December 7, 1907. You 
will observe, therefore, that the office should be created not by the council but 
by the director of public service. Council, however, still have the right to fix 
the salaries, and in order that you may have no trouble with the bureau of 
inspection and supervision of public offices, I suggest that you have the director 
of public service make the record show the creation of the office and the ap
pointment of the same man designated by the council together with the same 
duties. 

Kindly advise me if this may be done harmoniously. 

484-1. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

POOR ~ELIEF- COUNTY INFIRMARY- DUTIES AND POWERS OF IN
FIRMARY DIRECTORS AND OF COUNCIL OF A CITY-DISCRETION OF 
AUTHORITIES-PUBLIC COMMENT. 

It is the intention of Uw .law that paupers, if in any way possible, should 
be cared for in the county infirmary. The infirmary directors, however, are 
vested expressly with the discretionary power to care tor poor, when necessity 
arises, in any other way which they may deem aflvisable. This discretion may 
be abused. however, and is unquestionably limited to such action as will avoid 
reasonable public criticism. 

Cities must do their share and council should be advised to levy sufficient to 

care tor theiT poor. 
CoLu:ltBt.:s, 0H10, December 9, 1911. 

Hox. CoRXELL ScHREIIlEH, Toledo, Ohio. 
DEAH Sm:-I have your favor of December 5th. I believe that a careful 

study of the opinion I rendered to Hon. Holland C. Webster, prosecuting at
torney, Toledo, Ohio, under date of March 31, 1911, fully answers your letter. 
fear the trouble is that those inte'rested have not grasped the full meaning of 
what was contained in that opinion. I quote therefrom. Mr. ·webster's first. 
question was· 
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"L"nder the provif;ions of section 2544 of the General Code, what 
are the prerequisite conditions to a person IJecoming a 'county charge?' " 

In reply thereto I said in part: 

"I think the answer to your inquiry is contained in an opm10n de· 
livered by one of my predecessors, Hon. Wade H. Ellis, under date of 
January 30, 1907, to the prosecuting attorney of Allen county. I quote 
therefrom: 

"'The following language in said section: "they shall forthwith re. 
ceive said person and provide for him or her in said institution, or 
otheru:ise,"' authorizes the infirmary directors, in my judgment, to exer· 
cise their discret!on as to whether they will provide for the paupers 
properly coming under their charge, in the infirmary or outside. I de· 
sire to say, however, that this discretion may be abused. It is mani· 
festly the intention of the law that paupers coming under the charge 
of infirmary directors shall be provided for in the county infirmaries 
and unl€5s there be sufficient cause to justify the infirmary directors in 
providing for a person who is a county charge outside of the infirmary, 
it is the duty of the infirmary directors to provide for all paupers 
coming under their charge, inside the county infirmaries.' 

"I concur in that opinion, in that it is manifestly the intention of 
the law that paupers coming under the charge of the infirmary directors 
shall be provided for in the county infirmary, and unless there be suf· 
ficient cause to justify infirmary directors in providing for a person 
who is a county charge, outside of the infirmary, it is the duty of the 
infirmary directors to provide for all paupers coming under their charge 
inside the county infirmary. If, however. on account of overcrowding, 
o;· on account of any special fact or circumstance, such as that the 
person in need of relief is not in a physical condition to be removed, 
to the mnnty infirmary, or is affected with some contagious disease, ur 
for other similar reasons, the infirmary directors would deem it advis· 
able to care for a county charge elsewhere than at the infirmary of the 
county, they may do so and be within the pale of -the law; that is, the 
infirmary directors have some discretion as to whether they will pro· 
vide for paupers properly coming under their charge, in the infirmary; 
but this discret:on may be abused, and I believe has been abused in 
your county, in the furnishing of outdoor relief as stated in your let· 
ter." 

You will notice that I go further along the line of liberality than my pre· 
decessor. And let me say further, at this point, that the very abuse of the law, 
to which I refer, is undoubtedly the cause of the predicament in which the 
county and city have found themselves, and for which other officials have been 
improperly blamed. 

The second inquiry in :\lr. ·webster's letter was as follows: 

"Quoting from section 2544, of the General Code: '* "' e and the 
•lirectors are satisfied that he should become a county charge, they shal! 
forthwith receive and provide for him in such institution, or other· 
rcise. and thereupon the lialJility of the township shall cease.' 

"Does the language above quoted authorize the board of infirmary 
directors to accept one as a 'county charge' and thereupon provide for 
him or his family with the necessities of life as is now being done. at 
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its office or storeroom in the court house where said assistant clerl{S, 
stenographers, storekeepers and inspectors are necessarily employed in 
furnishing said relief?" 

In reply thereto I said: 

"Answering your second question, it is my opmwn that the board 
of infirmary directors of Lucas county, having accepted persons as 
county charges, cannot provide them or their families with the necessi
ties of life, as is now being done at its office or storeroom in the court 
house, where assistant clerks, stenographers, storel{eepers and inspec
tors are necessarily employed in furnishing relief to said persons, un
less the county infirmary is not large enough to take care of all the dis
tressed poor of your county who have need of permanent relief and are 
'county charges,' or are that said persons are not able to be removed to 
the infirmary by reason of some physical infirmity, or that they have 
some contagious disease, or for other similar reasons justifying the fur
nishing of outdoor reiief. I am of the opinion from the facts stated 
in your letter that a great portion of the relief is in the nature of 
temporary relief and would come wit)lin the jurisdiction of the director 
of public safety in your city, ·that the infirmary directors have no juris
diction in the premises. However, these statutes in reference to the 
poor are, in the language of the court in the. case of Beach vs. Trus-
7ees. 2 vV. L. M., page 79, 'to be liberally construed, especially in favor 
of the destitute and unfortunate poor who are alike entitled to the 
commiseration and regard of a jury, of courts and the legislature. 
These Jaws have provided almost the only, and this but an inadequate, 
tribute which wealth and property pay to destitution and distress.' I 
am, therefore, inclined to hold that all money expended in the past in 
outdoor relief in your county, under the circumstances stated in your 
letter, should not be questioned, but advise that the jurisdiction of 
the director of public safety and the board of infirmary directors should 
be separately maintained, and that if possible all persons who are 
'county charges' be maintained in the county infirmary, and if the 
facilities in the infirmary are not sufficient to maintain the county 
charges therein, that the proper officers of your county should increase 
the capacity thereof, for it is the evident intention of the law that 
county charges should be maintained within the infirmary. I further 
advise that all persons who are in need of temporary relief in your 
city shall be provided for by the director of public safety." 

Mr. Webster's third question was: 

"Is the employment of said assistant clerks, stenographers, store
keepers and inspectors for the purposes indicated in the preceding 
inquiry, and as set forth in said report, authorized by law?" 

My answer thereto was as follows: 

·'Answering your third inquiry, it is my opmwn, therefore, that 
the infirmary directors having abtised their discretion with reference 
to the furnishing of outdoor relief, having exceeded their authority in 
furnishing outdoor relief in the city of Toledo, for the reasons above 
stated, the employment of assistant clerks, stenographers, storekeepers 
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and inspectors for the purposes indicated in your inquiry, was unauthor
ized by law, and I am further of the opinion that the statutes do not 
contemplate under any circumstances that the infirmary directors of 
any county shall be authorized to establish permanent storerooms, to 
employ clerks, stenographers, storekeepers and inspectors, for the pur
pose of furnishing relief in the city of Toledo as indicated in your in
quiry." 

To every sentence in the opnuon to :\Jr. 'Vebster I still adhere. It is the 
tluty of your public officials in Lucas county, and in the city of Toledo, to take 
rare of your poor, and to provide means according to law to do so. I have no 
l'omplaint from any other city in the state with reference to the care of the 
poor, and I impute the condition of affairs that exists in your splendid city 
to the very practice which I have been asked to sanction. However, you can 
easily perceive that from my opinion, one fundamental principle is to be gath
ered, and that is that the poor must be cared for; this is all-controlling, and 
neither from pen nor mouth has anything to the contrary come from this 
department. 

I am informed that your city is the only one in the state that has made 
no levy for the poor. Whether or not this is true I do not know. 

You will notice it is especially said in the opinion: "If, however, on ac
count of overcrowding, * * * the infirmary directors would deem it advis· 
able to care for a county charge elsewhere than at the infirmary of the county, 
they may do so and be within the pale of the law." 

You say in your letter: "For some years past the county infirmary has 
been so crowded that it was impossible to confine more than a portion of those 
eligible in the infirmary." Herein lies the very trouble; on account of the 
existence of your commissary department the public authorities disregarded 
their duty to provide sufficient accommodations at the county infirmary. If 
your county had an infirmary large enough to take care of the permanent 
poor no complaint would have arisen with reference to abuses that, doubtless, 
cropped out in the way of maintaining a commissary at the court house. 

Where funds· have been levied fer the care of the poor, and you have the 
poor and helpless that come fairly within the spirit of the law governing out
door relief, your county infirmary directors not only have the power, but they 
should exercise it, to afford relief to the deserving poor; and it is not within 
the province of this department to rule as to just how that should be done, ex
cept to say this: it should be done in such manner as not to be a just subject 
of criticism at the hands of an enlightened public. I shall not rule as to the 
means that your county infirmary directors may employ to afford outside relief; 
that is a question of fact for them to determine, under the direction of their 
prosecuting attorney, subject to approval or disapproval by the attorney general. 
But I do not hesitate to rule that the county infirmary directors have the right 
to t:se the funds at their disposal in such manner as seems to them best, in the 
light of the situation that exists in Lucas county, so as to afford relief to those 
that are under the law entitled to it, whether outside of the infirmary or with
in it. 

So that I may not be misunderstood upon the governing principles, I do not 
Eay that where coilnties have infirmaries, and a necessity does not arise, that 
this may lawfully be done; but where such conditions exist as do exist in your 
city and county, the law doEs not contemplate that the poor should be deprived 
of assistance. 

I do not concur with you in your statement that we should be influenced by 
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a consideration like this: "a man who is hungry and wants something to eat 
is not particularly interested in the sclving of refined problems of law." The 
law is not in the road of a man who is hungry, and never wrongs the one who 
is hungry; the trouble is that the law is not always rightly applied. 

It is the duty of the city solic:tor to advise council to make proper levies 
to afford temporary relief to the poor of the city. Wbile being entirely satisfied 
that the principlEs set forth in their opinion are legal, I do not wish it under· 
stood that the practice heretofore existing in Lucas county in respect to the 
care of the r;oor is legal; on the contrary it is responsible for the condition which 
exists there, and that condition alone makes legal what is herein authorized. 
The attorney general's department finds it necessary always to adhere to the 
law, and is of the opinion that the law never prevents either justice or charity 
when rightly applied. 

I am sending a copy of this communication to the prosecuting attorney, and 
likewise to the board of infirmary directors. 

I advised Hon. Holland C. Webster, prosecuting attorney at Toledo, last 
Saturday, that this department ruled that he might advise the infirmary direc
tors of their righ.t to afford even temporary relief in the city of Toleclo until 
that city could provide by levy, at its first opportunity, for the care of the poor 
of the city, as required by law. 

486. 

Very truly yours, 
·rnroTHY S. HoGAN, 

Attorney General. 

CITY AUDITOR-CLERK OF WATERWORKS DEPARTMENT OF A CITY. 

A city auditor cannot hold the office of cler1.: of the waterworks de1wrtment. 
The office of city a-uditor serves as a check upon that of a clerk of water-

1W1'l;s department. Therefore. under the c01nmon law the duties of the tanner 
are incompatible tcith those of the latter. 

CoLlc~mcs. OHIO. December 11, 1911. 

l\;I~. CEO. C. STEL\"~;)tAx, City Solicitor. Sandusky. Ohio. 

DEAn S11c-Your letter of l'{ovember 23d received. You inquire whether 
t:nder section 3956, et seq., General Code, it is permissive that the city auditor 
be ar;pointed clerk of the waterworks department, and as such clerk have charge 
of the bool{S and accounts, the power to appoint such assistants as may be nec
essary to take care of the clerical work, all clerk hire, however, to b~ paid for 
ot:t of the general fund instead of the waterworks fund. 

Section 3956, .General Code, provides as follows: 

"The director of public service shall manage, conduct and control 
the waterworks, furnish supplies of water, collect water rents, and ap
r;oin t necesf:ary officers and agents." 

Se~t:on 3958, General Code, provides in part as follows: 

"For the purr;ose of paying the expenses of conducting and manag
ir.g the waterworks. such director may assess and collect from time to 
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time a water rent of sufficient amount in sueh manner as he cleC'ms 
most equitable upon all tenements and premises supplied with water. 
e ::: O" 

Section 395!!, General Code, provides in part as follows. 

''After paying the expenses of concl1teti1ig and managing the water
wori{S, any surplus therefrom may be applied to the repairs " * *" 

Section 39GO, General Code, provides that: 

"Money collected for waterworks purposes shall be deposited weekly 
with the treasurer of the corporaticn. :\ioney so deposited shall be kept 
as a separate and distinct fund. When appropriated by council it 
shall be subject to the order of the director of public service. Such 
director shall sign all orders drawn on the treasurer of the corporation 
against such fund." 

Section 428·1, General Code, provides for the duties of the city auditor, and 
1s as follows: 

".At the ena of each fiscal year, or oftener if requirecz cy counc'l. 
the aurlitor shall examine ancl audit the accounts of all officers and cle
partm ents. He shall prescribe the form of accounts and report~ to be 
rendered to his department, and the form and method of J,eeping ac
counts by all other departments and * * '' shall have the inspec
tion and revision thereof. * " '''" 

Section 428G, General Code, provides that: 

"On the first Monday of each month, detailed statements of the re
ceipts and expenditures of the several officers and departments for the 
preceding month shall be made to the auditor by the heads thereof. 
* * *" 

The city auditor, under the above sections, is vested with power to ex· 
amine and audit the accounts of all officers and departments of the city gov
ernment. 

The waterworks department of a city, under authority of section 395G, 
General Code, is under the supervision and control of the director of publie 
service, and the clerk of the waterworks department is appointed by the di
rector of public service, and would come in the classified service of the city. 

You inqu!re whEther it would be permissive for the city auditor to bs ap
pointed elerk of the waterworks department. The statutes do not cover this 
l'ase, and the question arises whether the common Jaw holds the offices of city 
auditor and clerk of the waterworks department incompatible. At common law, 
om~cs are (Onsidcred incompatible when cne is subordinate to or in any way 
a check upon the other: or where it is physically impossible for one person to 
discharge the duties of both. The latter element is eliminated from this case, 
as the rlt:ties of both could he disf'harged by the same person. The only qucs
ticn that rem:!.ins, then, as to whether those two offices are incompatible, i,; 
'\'IH ther one aets as a chec·k UJ;on the other. 

Seetion 4284, General Code, above quoted, makes it the duty of the aud.tor 
to examine and audit the aceounts of all officers and departments. Sedion 
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4286, General Code, makes it the duty of the several officers and departments of 
the city government to make a detailed statement, monthly, to the auditor. 
Therefore, the office of city auditor acts as a check upon the office of the cleri~ 
of the waterworks department, and the two offices are incompatible, as measured 
by the common law test, and they may not be held by the same person. 

Since the auditor cannot be appointed clerk of the waterworks department 
he has not the power to appoint assistants to take care of the clerical work of 
that department. The clerk of the waterworks department, and all assistants, 
should be appointed by the director of public service, and their expenses should 
be paid out of the funds collected under authority of section 3958. 

487·2. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Genera!. 

CITY SOLICITORS-PROSECUTORS IN POLICE COURT-PAYMENT FOR 
SERVICES IN STATE CASES BY COUNTY COl\11\liSSIONERS FRO:VI 
FEBRUARY, 1910, to MAY, 1911. 

City solicitors are not entitled to an allowance tor compensation from the 
rounty commissioners tor services in state cases between the enactment of the 
Gocle in February, 1910, and before the aclopti"on of the amendment in May, 1911, 
even though prior to the enactment of the General Cotle, the commissioners hacl 
ordered that a speci{iecL amount shoulcZ be paid annually for said services. 

CoLullmL's, Onio, December 9, 1911. 

Hox. ConxELL ScHREIBER, City Solicitor, Toleclo, Ohio. 
DEAn Sue-Under favor of August 10, 1911, you inquire of this department 

as follows: 

"I am in receipt of a circular letter from the bureau of account
ing, in which it is stated that the city solicitors of the state could not 
legally be allowed compensation aut of the county treasury in state 
cases for the period beginning February, 1910, the day of the adoption 
of the new Code, and May, 1911, the day of the adoption of the amend· 
ment. 

"This matter came up once before in this county when the county 
auditor of Lucas county refused to allow me compensation as prose
cuting attomey of the police court, and on April 16, 1910, I wrote a let
ter to the then attorney general, Mr. Denman, in which I set forth the 
facts and also the provisions of the law and constitution applicable 
thereto. Mr. Denman nndered an opinion about two weeks later, in 
which he confirmed my opinion of the law, and under that opinion of 
the attomey general the money has since been paid to me. 

'"I believe that if you will investigate the facts as stated In my 
letter and the references to the law found in my letter and in the 
opinion of the attcmey general, you will see that the ruling that you 
have made does not apply to the city of Toledo, and I wish that you 
would kindly write me to that effect." 

Under date of April 24, 1911, this department gave an opinion to Hon. 



AXXC\L REPORT OF TITE .\TTORXEY GEXER.\L. Hill 

Harold W. Houston, a copy of whieh is Pnclosefl, in which it was held as fol· 
lows: 

"That the power given to the county commissioners to compensate 
city solicitors ceased with the enactment of the General Code. 

"That the fact that in January, 1910, the county commissioners en
tered into a two year contract with the city solicitor at a fixed salary 
would not change the result, as far as services to be performed after 
the enactment of the General Code were c~ncerned." 

The opinion of Attorney General Denman to which you refer bas been ex
amined and this matter has been given much attention, and although I dislike 
to reverse an opinion of my predecessor, I have found no reason to change my 
conclusion. The opinion enclosed, I believe, covers your case. The city 
solicitor is not entitled to an allowance for compensation from the county com
missioners for services performed as prosecuting attorney of the police court 
after the enactment of the General Code and prior to the amendment of section 
4307, General Code, on May 15, 19ll,.even though prior to the enactment of the 
General Code the county commissioners had ordered that a specified amount 
should be paid annually for such services. 

In ·support of my conclusions I will cite these further authorities. 
In case of Rucker vs. Supervisors, 7 \V. Va., 661, the first and second 

syllabus reads: 

"Section nine of article three of the constitution of 1868, of this 
state, providing that no salary, or compensation ,of any public officer 
shall be increased or diminished, during his term of office, applies 
only to such salaries or compensation of public officers, as have been 
definitely fixe eli or prescribed by law; either by the constitution of the 
state, or by some statute made in pursuance thereof. 

"Tt was competent for the board of supervisors to fix the annual 
amount, which the prosecuting attorney of a coun-ty should be allowed 
under section sixty-six of chapter thirty-nine of the Code, or to reduce 
his allowance, after his term of office commenced, without thereby 
violating the foregoing article of the constitution or said sixty-sixth 
section of chapter thirty-nine of the Code." 

On page 663 of the opinion, Paull, J., says: 

"It will be observed that the prosecuting attorney receives no fixed 
salary prescribed by law, but his compensation consists of such fees as 
are allowed to be taxed for his benefit, under different provisions of the 
Code, as in section sixteen of chapter 128, and such further allowances 
as are authorizell to be made to him by the boanl of supervisors under 
the aforesaid section sixty-six of chapter thirty-nine, being not lE:ss than 
one nor more than six hundred dollars. 

"This court is of opinion that section nine, article three of the con
stitution applies only to such salaries or compensation cf public officers 
as have been definitely fixed or prescribed by Jaw; either by the con
stitution of the state or by statute made in pursuance thereof. This is 
not the case in regard to the compensation of the prosecuting attorney 
fer a county, who is paid for his services in the manner hereinbefore 
indicated, and by no fixed salary prescribed by law. Consequently, sec-
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tion nine, article three of the constitution, and the provision in section 
sixty-six of chapter thirty-nine of the Code do not apply to the allow
ance <>r compensation which the law authorizes to be made to him by 
the board of supervisors, and which is of uncertain amount. The con
stitution and Code have not been violated by the order of the super
visors fixing the annual allowance of the prosecuting attorney, the 
plaintiff, in the present case, after his term of office commenced." 

In Collingsworth County vs. ::\iyer, 35 S. W. 414 (Civ. App. of Tex.), the 
second and third syllabi read: 

"Under Rev. Stat. 1895, article 2450, providing that the county 
judge shall receive such salary for ex-officio services as may be allowed 
him by order of the county commissioners' court, a resolution fixing the 
salary of a county judge for ex-officio services for two years ensuing 
dors not bind the county as by contract, and does not amount to a judg
ment against the county but as to future services may be revoked or. 
modified by the commissioners' court at any time they may see fit so 
to do. 

"Rev. St. 1895, Art. 4853, providing that the salaries of officers shall 
not be increased or diminished during their term of office, applies only 
to officers whose salaries are fixed by law, and not to orders of the com
missioners' court fixing the amount to be paid to county officers for ex
officio services." 

The statute authorizing the allowance of such compensation, as set forth 
on page 415 of the opinion, reads as follows: 

"For presiding over the commissioners' court, ordering elections 
and making returns thereof, hearing and determining civil causes; and 
transacting all other official business not otherwise provided for, the 
county judge shall receive such salary from the county treasurer as 
may be allowed him by order of the commissioners' court." 

It will be observed that in the above statute the allowance is called :1 

s~l:uy, while in the Ohio statute it is called compensation. The distinction ue· 
tween salary and compensation is covered in the opinion enclosed. The serv· 
ices which a city solicitor performs as prosecuting attorney of the police court 
in state cases are in their nature ex-officio services, as they are performed by 
him because of the fact that he is city solicitor. 

Respectfully, 
·TIMOTHY S. HoGAN, 

Attorney ·aeneral. 
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492. 

INITIATIVE AND REFERENDU:\1-S:\llTH ONE PER CENT. TAX LAW
ORDINANCES TO ISSGE BONDS IN EXCESS OF ONE PER CENT. NOT 
TO LAY OVER SIXTY DAYS. 

An ordinance of council authorized by t11e electors at a special election 
prot·iding fGr the issuance of bonds in e;n·ess of one per cent. is not required 
under the initiative and referendum act to lay over sixty days before it become.\ 
effective. 

CoLI:.'.wt:s, OHIO, December 14, 1911. 

Hox. NH'HOLAS :\1:. GtmEXIlEHUI~n. City Solicitor, Akron, Ohio. 
DEAR SIR:-Under date of December 7th you advise us that the electors of 

the city of Akron have at an election held for that purpose voted in favor of the 
issuance of bonds in excess of one per cent. of the duplicate for the purchase 
of a _privately owned waterworks plant, and that council now desires to issue 
the bonds authorized by such election. Your inquiry is whether the ordinance 
providing for the issuance of bonds in pursuance of the authorization by the 
electors at such election must lay over sixty days before it becomes effective 
under the initiative and referendum act found in 102 Ohio Laws, 521. 

Section 9 of Senate Bill No. 131, 102 Ohio Laws, 262, at page 264, but known 
as section 3947, General Code, provides in part as follows: 

"If two-thirds of the voters voting at such election upon the ques
tion of issuing the bonds vote in fav,or thereof, the bonds shall be 
issued.'' 

As T view the matter, the electors having declared by a two-thirds vote in 
favor of the bonds, the ordinance providing therefore is purely ancillary in 
ordP.r to carry out the wishes of the electors voting at the election. 

Section 3947, General Code, hereinbefore in part set out provides, that if 
two-thirds of the voters vote in favor thereof the bonds shall be issued. 

As I view it this provision makes it mandatory upon council to pass an 
ordinance providing for the issuance of such bonds in order to carry out the 
will of the voters. 

The object of the referendum is to provide a method whereby the electors 
of a municipality, should they so desire, may have submitted to them for their 
approval the various ordinances and resolutions passed and adopted by council. 
In the matter in question the electors have already had the question of the 
issuance of bonds submitted to them and have voted in favor thereof. A 
further submission to them would be in effect but a repetition of the former 
submission. 

Therefore, I am of the opinion that such an ordinance would not be con
sidered as within the purview of the initiative and referendum act. To hold 
otherwise, would be to hold that although two-thirds of the voters of the munic
ipality voted in favor of the issuance of bonds, yet upon petition filed by fifteen 
per cent. of the electors thereof the question would again have to be submitted 
to the electors at the next general election, thus postponing the carrying out 
of the will of the two-thirds majority voting at the election in favor of the is
~uance of bonds until the next general election. 

While it may be said that the initiative and referendum act as passe1l by 
the last legislature is so broad in its language as to cover practically each and 
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every act of a council of a municipality, yet if such construction were to be 
placed upon such act it could be used to absolutely block the administration of 
municipal affairs. It is, therefore, necessary to give such initiative and referen
dum act a reasanable construction. 

For the reasons above given, I am of the opinion that such an ordinance as 
referred to by you in your letter of December 7th is not witilin the provisions 
of the initiative and referendum act as found in 102 Ohio Laws, 521. 

509. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Genera!. 

TAXES AND TAXATION-SMITH ONE PER CENT. TAX LAW-BUDGET 
COMJ.\HSSION-COUNTY AUDITOR-STATE LEVIES. 

1. The county auditor has no authority 1mder the Smith one per cent. tax 
law to place upon the tax duplicate any lev·ies ove1· which the budget commis
sion has control. before that commission has met, organized and performed the 
duties imposed cy section 5649-3c, General Code. 

2. The respective levies for county, township, municipal and school pur
poses are exclusive of the levy tor state purposes; but levies tor all these pur
poses together tcith the state levy must not exceed, in a given taxiug district, 
the limitations of ten mills, the amount of taxes raised in 1910 and fifteen rnills, 
respectively imposed by (lifferent sections of the Smith one per cent. tax law. 

CoLu:.mus, OHIO, November 27, 1911. 

Hox. VAX A. SxmER, City Solicitor, Lancaster, Ohio. 

DEAH Sm:-I beg to acknowledge receipt of your letter of November 22d, 
submitting for my opinion thereon the following questions: 

"First: Is the actio!). of the county auditor legal in placing on the 
tax duplicate tax levies before the budget commission has made, 
acted or been qualified in compliance with law? 

"Second. Are the three mills that may be levied for county pur- · 
poses, or the five mills that may be levied for city purposes, or the five 
mills levied by the board for educational purposes, exclusive of the 
state levy?" 

Answering your first question I beg to state that the Smith tax limitation 
law o.f 1910, sections 5649-3a to 5649-3c, inclusive, furnishes a complete answer 
thereto. The first of these sections requires the various levying authorities. in 
the county to submit budgets to the county auditor. Section 5649-3b provides 
for the personnel and organization of the budget commission, and particularly 
requires that "each member thereof shall be sworn * * * to perform the 
duties imposed upon him by this· act." Section 5649-3c provides that: 

"The auditor shall lay before the budget commissioners the annual 
budgets submitted to him by the boards and officers named in section 
5649-3a of this act, together with an. estimate to be prepared by the 
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auditor of the amount of money to be raised for state purpose:; in each 
taxing district in the county, and such other information as the budget 
commissioners may request, or the tax commission of Ohio may pre
scribe. The budget commissioners shall examine such budgets and 
estimates prepared by the county auditor, and ascertain the total 
amount proposed to be raised in each taxing district for state, county, 
township, city, village, school district, or other taxing district purposes. 
If the budget commissioners find that the total amount of taxes to be 
raised therein does not exceed the amount authorized to be raised in 
any township, city, village, school district, or other taxing district in 
the county, the fact shall be certified to the county auditor. If such 
total is found to exceed such authorized amount in any township, city, 
village, school district, or other taxing district in the county, the budget 
commissio:q.ers shall adjust the various amounts to be raised so that 
the total amount thereof shall not exceed in any taxing district the 
sum authorized to be levied therein. In making such adjustment the 
budget commissioners may revise and change the annual estimates con
tained in such budgets, and may reduce any or all the items in any such 
budgets, but shall not increase the total of any such budget, or any item 
therein. The budget commissioners shall reduce the estimates con
tained in any or all such budgets by such amount, or amounts as will 
bring the total for each township, city, village, school district or other 
taxing district, within the limits provided by law. 

"When the budget commissioners have completed their work they 
shall certify their action to the county auditor, who shall ascertain the 
rate of taxes necessary to be levied upon the taxable property therein of 
such county, and of such township, city, village, school district, or 
other taxing district, returned on the grand duplicate, and place it on 
the tax list of the county." 

Clearly, the county auditor has no authority to place upon the tax tluplicate 
any levies over which the budget commission has control. Practically, all ·levies 
which can be made are subject to the control of the budget commission, the ex
ceptions to the general rule being very few. If, therefore, the budget commis
sion in your county has never met, organized or performed any of the duties im
posed upon it by section 5649-3c, above quoted, and if the auditor has simply 
computed the rates of taxation upon the amounts submitted to him in the 
budgets, or has himself assumed the functions of the budget commission in 
reducing the various items of the different budgets submitted to him, the entire 
tax levy of your county is illegal and might be enjoined. 

Answering your second question I beg to state that section 5G49-3c, above 
quoted, furnishes an index to the solution thereof. It is therein provided that 
the auditor shall lay before the b1idget commissioners the annual budgets "to
gether with an estimate to he prepared by the auditor of the amount of money 
to be raised for state purposes in each taxing district in the county." 'Vithout 
quoting any other provisions of the Smith law, many of which bear upon the 
question at hand, I beg to state that it is my opinion that the respective levies 
for county, township, municipal and school purposes, are exclusive of the levy 
for state purposes, which is made by sections 7575, 7924, 7925, 7926, 7927, 7929 
and 7986, General Code, as amenrled in the same act. 102 0. L., 2G6. 

To avoid confusion, however, 11ermit me to state that the state levy must 
be considered, together with the levies for loeal purposes above referred to, fer 
the purpose of determining whether or not the limitations of ten mills, the 
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amount of taxes raised in the year 1910, and fifteen mills, respectively imposed 
by different sections of the act in question, are likely to be exceeded in a given 
taxing district. 

510. 

Very truly yours, 
'fn!OTHY S. HOGAX, 

Attorney General. 

WARD-REDISTRICTIN(} OF IN CITY-COUNCIL:\lAN-RESIDENCE WITH· 
IN REDISTRICTED WARD ONE YEAR PRIOR TO DATE OF ELECTION. 

A councilman-elect who has li-z;ecl within the territory represented by his 
ward number at the time of his election is qualified within the provisions of sec
tion{j;07, requiring a resia::nce within his warcl for one yea1· prior to the elate 
of his election, regarclless of a change in the number of the ward within that 
time. 

One u;ho moves into saicL territory in April can not be electecl councilman 
in Xovember of the same year. 

CoLU)liJus, OHIO, December 28, 1911. 

Hox. ConXELL ScunEJllER, City Solicitor. Toledo, Ohio. 
DK\H Sm:-Receipt of your favor of December 26, 1911, is hereby acknowl

edged, in which you inquire as follows: 

''In April, of 1911, the city of Toledo was redistricted into wards, 
and in the redistricting what was then the twelfth ward became the 
fourteenth ward, with identical boundary lines. 

"In March, of 1911, a Mr. Harworth moved into the twelfth ward 
and has resided in the same house ever since, so that of course when 
the fourteenth ward was created in April, of 1911, he then lived in the 
fourteenth ward and has resided in that ward ever since. At the Novem
ber election of 1911 he was elected as member of the council from the 
fourteenth ward. 

"Section 4.207 of the General Code provides that a councilman must 
have resided in the ward from which he was elected at least one year 
prior to the date of his election. l\lr. H. makes the contention that it 
is impossible for anyone to have resided in the fourteenth ward for 
one year, because the ward has not been in existence that length of 
time. On the otber hand it seems to me that the object of the statute 
is that each co~:ncilman shall be familiar with the division of the city 
which is elected to represent, and that the statute means and the only 
construction that can be placed upon this statute is that a councilman 
shall have resided for at least one year in territory which at the time 
of the election is in the ward from which he is elected; and this conten
tion I believe is very fully borne out by a case found in 43 L. N. I., at 

-1page 699. 
"I believe the law to be that when the new council convenes a 

vacancy should be declared in the fourteenth ward, and the r:ouncil 
elect some one to fill the vacancy." 

Section 4207, General Code, provides as follows: 
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"Councilmen at large shaiJ have resided in their respective cities, 
ami councilmeil from n·arcls sllall hare resiclecl in their respective u:arcls, 
for at least one year neJ·t preceding their election. Each member of 
(Ouncil shall be an elector of the city, shall not hold any public office or 
employment, except that of notary public or member of the state 
m_ilitia, and shall not be interested in any contract with the city. A 
member who ceases to possess any of the qualifications herein required, 
or removes from his ward, if elected from a ward, or from the city, if 
elected from the city at large, shall forthwith forfeit his office." 

While it is true that the particular ward now known as the fourteenth 
ward has not been in existence ·for one year, yet the territory which composes 
this ward has been in existence and has been in the city of Toledo for more 
than one year. It has been represented in council and known as the twelfth 
ward. The number only is changed. 

The seventh syllal.Jus in case of Renner vs. Bennett, 21 0. S., 431, is as fol· 
lows: 

"Persons residing in said asylum at the time of an election, after 
the jurisdiction thereover has been restored to the state, and for the 
year next preceding the election, are to be regarded as residents of 
Ohio for the entire year, within the meaning of section 1, article V, of 
the state constitution, notwithstanding the fact that part of the year 
transpired while the jurisdiction was in the United States." 

This case was as to the right of the inmates of the Soldiers Home at Day
ton to vote. In 19 Ohio State, 306, it was held that the exclusive jurisdiction of 
this home was in the United States and that inmates had no right to vote in 
Ohio. Later congreRs passed an act relinquishing the jurisdiction of the United 
States. This was done within a year of the succeeding election and the court 
held the inmatPR had resided in Ohio for one year. 

On page 450 of the opinion, Welch, C. J., says: 

"* * * It seems to us it is sufficient that the voter, at the time 
of the election, has a residence, in the political and jurisdictional sense 
of the terms, within the proper political division, and has resided in the 
same place for the prescribed length of time, to fulfill this requirement 
of the constitution. In such a case it is true, in the primary sense of 
the words, that there is no change of residence, but merely a change 
of jurisdiction. To say that there is a change of residence is to give 
the words a secondary meaning." 

The third syllabus in case of :\Ieffert vs. Brown, 132 Ky., 301, reads. 

"Under Kentucky statutes, 1909, section 2746 (Russell's Stats., 
section 336), requires three years residence in certain cities before per
EOn!'< can hold office therein, one who has resided in annexed territory 
for threP. years is eligible though the annexation occ·,rs within that 
time." 

In Gibson vs. Wood, 105 Ky., 740 (43 L. R. A., 699, as cited by you), it is 
held as follows: 

~7-· 1'ol. II-· -A. G. 
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"The annexation of the suburb Enterprise to the city of Louisville 
in August, 1896, rendered appellee, who had resided in said suburb more 
than three years, eligible to the office of sinking fund commissioner in 
said city in November, 1896, although under the statute such commis
sioner must, to be eligible, have resided in the city three years pre
ceding his election." 

On page 747, Hazelrigg, C. J., delivering the opmwn of the court, quotes 
from the opinion of Miller, judge of the lower court,- with approval as follows: 

"In the case at bar the defendant Wood, has done no act by which 
he should Jose any of his political rights, either as a resident of the 
town of Enterprise, or as a resident of the city of Louisville. The city 
of Louisville has seen fit to incorporate the town of Enterprise and 
making it a part of the city of Louisville. In my opinion, when the city 
of Louisville annexed the town o1 Enterprise, it adopted the conditions 
then existing in the town of Enterprise, as to residence and citizenship, 
as a part of the city government, and former citizens of the town of 
Enterprise were entitled to all their rights as former citizens of Enter
prise, in determining their eligibility to office in the city of Louisville." 

These authorities are not directly in point, but they show the principle to 
be applied. In the above cases the particular territory had not been within the 
jurisdiction the required length of time for qualification to office or to vote, but 
the officers and electors had resided, and still resided, in the same place for the
required length of time. 

In your case the ward known as the Fourteenth ward has not been in ex
istence for one year, and applying the rule above laid down, any person residing 
within the territory composing the ward for one year preceding the election 
would be eligible to council if otherwise qualified. The person, however, who 
has been elected does not meet this qualification. 

The statute requires a residence within the ward for one year. This has 
reference, not to the name or number of the ward, but to the territory compos
ing the ward. A councilman from a ward represents the territory within the 
boundaries of the ward and he must, under the statute, reside within that terri
tory for one year next preceding his election. In other words, he must be within 
the jurisdiction which he represents and must have resided therein the required 
'"ime_ 

The person in question has not resided within the territory which he was 
elected to represent, and is therefore ineligible to hold the office. 

Respectfully, 
TnfOTHY s_ HOOAX. 

Attorney General. 
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511. 

INITIATIVE A~D REFERE~DU::\1 ACT-ORDI~A~CES I~CREASI~G SAL
ARY OF TREASURER AND INCREASING NU::\IBER OF PATROL::\IE~
EXPENDITURE." 

An ordinanc-e increasing the number of regular patrolmen in a city, involves 
an "fxpenditure" of money in saiaries thereby created ana must, thereiore, lay 
over sixty days under the initiative ana referendum act. 

CoL1::11m:s, Ouw. December 29, 1911. 

Ho:". Jon;.; T. BLAKt;, City Solicitor, Canton, Ohio. 
Dt;AR Sm:-Under date of December 18th you wrote me as follows. 

"The city council in December, 1911, passed the necessary legisla
tion increasing the salary of its treasurer. Does the initiative and refer
dum act of 102 0. L., 521, apply? If it applies, does the fact that the 
ordinance increasing the salary does not become effective until after the 
commencement of the new term of the treasurer prevent the treasurer 
from obtaining the increased salary? 

"2. Council in December, 1911, passed an ordinance increasing the 
number of regular patrolmen of the city? Does the initiative and refer
endum act above referred to apply likewise to this ordinance?" 

In answer to your first question, I herewith hand you copy of an opinion 
rendered to Hon. H. W. Houston, city solicitor, Urbana, Ohio, which I believe 
will fully answer your question. 

In answer to your second question, it would seem to me that an ordinance 
increasing tho number of regular patrolmen of the city, as the employment of 
such patrolmen necessarily involves the payment for their services, such ordi· 
nance is to hP considered as an ordinance involving tlH:l expenditure of money, 
and, therefore, will not become effective in Jess than sixty days after its passage. 

EnPlosure. 

512. 

Very truly yours, 
TniOTIIY S. HoGAN, 

Attorney General. 

SALARY OF '::\IAYOR-INCREASED BY FOR::\IER COUNCIL-ORDINANCE 
EF'FECTIVE AFTER SIXTY DAYS-::\1AYOR'S RIGHT OF VETO. 

An e:L"isting rouncil may not increase the salary of the mayor of a succeed· 
ing aclministratir.lt unless the onlinance voting such increase shall have been 
1wssed, anrl all the prot•isions of section 4227 of the General Corle complierl u-itll 
before midnight of December 31st. 

·where such compliance is macle the ordinance is valicl ancl takes effect sixty 
flays thereafter, until trl1ich time the incoming mayor takes under the old pay 

ordinanre. 
CoLL'::\IBcs. Onm, December 29, 1911. 

Hox. H. W. HorsTOX, City Solicitor, Urbana, Ohio. 
DEAR Sm:-Under date of December 15th you requested my written opinion 

as follows: 
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"Section 4213 of the General Code of Ohio provides 'The salary of 
any officer, clerk or employe shall not be increased or diminished during 
the term for which he was elected or appointed.' 

"I desire to ask for a construction of this section of the Code cover
ing this feature, viz: 

"Can the present council at any time before December 31st at mid
night, increase or diminish the salary of the mayor, who takes office 
January 1st, 1912, or must council act at least sixty days before the last 
named date?" 

Paragraph 2 of section 2 of the initiative and referendum act, 102 Ohio 
Laws, 521, being section 4227-2 of the GeQ.eral Code, provides that no ordinance 
involving the expenditure of money shall become effective in less than sixty 
cbys after its passage. 

Section 3 of said act, being section 4227-3 of the General Code, provides that 
any act of the city council, not included within those specified in section 2 o~ 
this act, as remaining inoperative for sixty days, and which is declared to be an 
emergency measure, and receiving a three-fourths majority in council may go 
into effect immediately, and remain in effect until repealed by city council or 
by direct vote of the people as therein provided. 

The question to be considered, therefore, is whether or not an ordinance 
increasing or diminishing the salary of a mayor is an ordinance involving the 
expenditure of money, and therefore not to become effective in less than sixty 
days after its passage as provided in said paragraph 2 of section 2 of said act. 

If it is an ordinance involving the expenditure of money it would, of course, 
te included among those specified in section 2 of this act as remaining inopera
tive for sixty days and could not, therefore, be declared to be an emergency 
measure to go into effect immediately. 

The word "involve" is defined as f·ollows. 

"To include or contain; especially to contain implicitly; to have in 
itself a relative significance to (something else); to connect with (some
thing) as a natural or logical conseqence or effect; to imply.'' 

Webster's Dictionary. 

"To bring into a common relation or connection; hence, to include 
as a necessary or logical consequence; imply; comprise." 

Century Dictionary. 

As I view the matter, the ordinance increasing or decreasing the salary of a 
mayor, or fixing the salary of a mayor at a greater or lesser figure, since it pro
vides for the salary of such mayor to be expended as the duties of the office are 
performed, would necessarily involve the expenditure of money. Such being the 
case, I am of the opinion that such an ordinance is clearly withiJ;J. the provisions 
of para!o,caph 2 of section 2 of the initiative and referendum act, and, conse· 
qt:ently, will not become effective in less than sixty days after its passage. 

Section 4213 of the General Code, in part set out in your inquiry, is in part 
a codification of section 1536-633 of the Revised Statutes (Municipal Code, se~t.ion 
126), which provides in part as follows: 

"Council shall fix the salaries of all officers, clerks and employes in 
the city government " * *. The salary of any officer, clerk or employe 
so fixed shall not be increased or diminished during the term for which 
he may have been elected or appointed; " * "·" 
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The language that "Council shall fix the salaries of all officers, clerks and 
employes in the city government" is not contained in section 4213, General 
Code, but since said section 4213, General Code, is included under the head of 
"Cot;ncil" such language would necessarily be understood in reading said sec· 
tion 4213. 

It has been held in State ex rei. Ferry vs. Board of Education, 21 0. C. C., 
785, that the officers mentioned in section 20, article 2 of the Constitution of 
Ohio do not refer to either members of a board of school examiners or other 
officers of a municipal corporation. What is now section 4213 of the General 
Code was enacted so as to apply to cities the same principle as that contained 
in the Constitution of Ohio in reference to the officers therein mentioned, which 
officers are created by the General Assembly and whose salary is to be fixed by 
that body. We may, therefore, dismiss any consideration of the constitutional 
provision in reference to the question at issue. 

Council has the sole authority to fix the salaries of the officers and em
ployes of a municipality, and the inhibition of the statute, as I view it, i:; 
against council effecting the salary of an officer or employe during the term for 
which he is serving when the ordinance was passed. I reach this conclusion 
in analogy to the holding of the court in reference to the constitutional pro
vision found in the case of State ex rei vs. Rains, Auditor, 49 Ohio State, 580, 
wherein it is held that a statute, whatever terms it may employ, the only effect 
of which is to increase the salary attached to a public office, contravenes sec
tion 20 of article 2 of the Constitution of this state, in so far as it may effect 
the salary of an incumbent of the office during the term which he was serving 
when the statute was enacted. 

Paragraph 2 of section 2 of the initiative and referendum act declares that 
no ordinance involving the expenoiture of money shall become effective in 'less 
than sixty days. An ordinance fixing salaries having been passed by council 
its action as to such ordinance is wholly completeu, anu the ordinance simply 
liEs inor:erative sixty days, at the end of which time it goes into effect, if refer
endum is not petitioned for. 

Therefore, an ordinance fixing salaries which either increases or diminishes 
such salaries passed by council prior to the officer or employe, whose salary i::; 
so fixed, entering upon his term, while it remains inoperative sixty days, yet 
in so far as the officer is concerned, is, as I view it, a valid ordinance fixing his 
salary as determined by such ordinances at the expiration of said sixty days. 
Such officer or employe would, therefore, be entitled to the salary under the 
old ordinance until the new ordinance would go into operation at which time 
he would be entitled to the salary as fixed by the new ordinance. In other 
words, it would seem to me that the ordinance having been passed prior to the 
officer or employe entering upon his duties and merely the operation of the 
same being postponed, it could not be considered that such change, due to the 
new ordinance gcing into operation after the officer or employe entered upon 
his duty, wcreases or diminishes his salary as the case may be, within the 
meaning of hectlon 421:1 of the General Code. 

You asli whether the present city council may at any time before Decembe: 
31st midnight pass r.m ordinance which would increase or diminish the salary 
of the mayor who takes office .January 1, 1912. 

Sedion 4227 of the General Co::le declares that ordinances, resolutions anrl 
by-laws shall he authentic-ated by the signature of the presiding officer ami 
clerk of t l!e l'Ouncil, and Rec•tion 42:14, Generf.l.l Code, provides that every ordi
nam·e ancl J'eHolution of c·omwil shall before it goes into effect be prPsented tl' 
the mayer for approval, and I hat he shall have ten days after its passage o-· 
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adoption to return it to council if. he does not approve it, and further that if 
the mayor disapprove of an ordinance or resolution or any part thereof, council 
may after ten days reconsider it, and if uvon reconsideration it is approved by 
the vote of two-thirds of all the members, it shall then take effect as if signed 
by the mayor. 

It would seem to me, therefore, that no ordinance or resolution can be con
sidered as fully passed until such ordinance has received the signature of the 
presiding officer and clerk and the signature of the mayor approving it, or if 
he disaproves, passed by two-thirds of council. 

Therefore, I am of the opinion that such ordinance would have to receive, 
before it could be considered as finally passed, the action above mentioned. 

Therefore, it would seem to me that an ordinance passed before December 
31st midnight not having received the action above indicated could not be con
sidered as a valid ordinance. If before that time such ordinance has received 
the above indicated action it would be considered as an ordinance passed by the 
outgoing council, but such ordinance would, under the provisions of the initia
tive and referendum act, not become effective until sixty days after the passage 
thereof. If an ordinance increasing or diminishing the salary of a mayor who 
takes office January 1st, 1912, does receive such action prior to December 31st, 
midnight, I am of the opinion that the mayor would be entitled to the salary 
fixed by the ordinance which the new ordinance supersedes up to the time such 
new ordinance becomes effective under the initiative and referendum act, and 
thereafter would be entitled to the salary under the new ordinance. 

Very truly yours, 
TIMOTHY 8. HOO.\N, 

.Attorney -Geneml. 
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fTo the \:illage Solicitors) 
32. 

VILLAGE-LIABILITY FOR :\IEDICAL SERVICES RENDERED QuARAN· 
TINED FA:\IILY UPON ORDER OF HEALTH OFFICER. 

A village is required, by the statutes, to pay expenses incurred by its health 
officer in quarantine cases u:htn the family is unable to meet the same, and this 
obligation extends to medical services rendered the family dztring quarantine. 

COLU;\!Bl:S, OHIO, January 17, 1911. 

Mzc W. R. HARE, Village Solicitor, Upper Sandusky, Ohio. 

DEAR Sm:-Your communication of January 12th, asking for my opinion on 
tte following state of facts, is received: 

"Villages have no boards of health, but a health officer. In this 
village we have such an officer, and there was reported to him a family 
in indigent circumstances, one of whose members was afflicted with 
scarlet fever; the house was quarantined, the attending physician con· 
tinned until the quarantine was lifted; he presented his bill for services 
to the village councj!, approved by the health officer, and the council 
refused payment for the reason that the village has no 'poor fund,' 
while the township has, and that inasmuch as the quarantined family 
was also a·resident of the township as well as living in the village, the 
township should pay the bill." 

Section 4436 of the General Code is as follows: 

"When a house or other place is quarantined on account of conta~ 
gious diseases, the board of health having jurisdiction shall provide for 
all persons confined in such house. or place, food, fuel, and all other 
necessaries of life, including medical attendance, medicine and nurses, 
when necessary. The expenses so incurred, except those for diSinfec
tion, quarantine or other measures strictly for the protection of the 
public, when properly certified by the president and clerk of the board 
of health, or health officer where there is no board of health, shall be 
paid by the person or persons quarantined, when able to make such 
payment, and when not by the municipality in which quarantined." 

Section 4451, General Code, provides: 

"When expenses are incurred by the board of health under the pro~ 
visions of this chapter, upon application and certificate from such 
board, the council shall pass the necessary ordinance and pay the ex
pense so incurred and certified. * * * " 

It is my opinion that it is obligatory upon council to pay the expenses of 
the physician for services rendered a family during quarantine placed upon 
them by the health officer of the village. If they have no fund for the purpose 
of paying the physician for his services rendered this family they must pro
vide it. 
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In support of my opmiOn, I refer you to the case of State v. Massillon, 1l 
Circuit Decisions, p. 249-255. 

42. 

Yours very truly, 
TniOTHY S. BOGA~, 

Attorney General. 

MAYOR-POWER TO CAST DECIDING VOTE IN ELECTION OF OFFICER 
BY COUNCIL AND IN CONFIRMATION OF HIS APPOINTMENTS-IN
COMPATIBLE FUNCTIONS. 

A mayor may cast the deciding vote in case of a tie in council, in an elec
tion of an officer required to be elected. by council. 

In the question of a confirmation by co1mcil of a mayor's appointment, thu 
council's action is intended as a check npon the appointment of the mayor and 
to allow the mayor to cast the deciding vote in such case would effect a viola
tion of the rule ot law which prohibits one officer trorr~ performing two incom
patible functions. 

COLU~!BUS, OHIO, J.anuary 20, 1911. 

Hox. CHA:'\CE E. DEWALD, Village Solicitor, Crestline, Ohio. 
D~;AR Sm:-I beg to acknowledge receipt of your letter of December 22rl, 

requesting m;v opinion upon· the following questions: 

"1. May the mayor of a village cast the deciding vote, in case of a 
tie, in council, upon the question of the election of an officer required 
to be elected by council? 

"2. May the mayor of a village cast the deciding vote in case of a 
tie in council, upon the question of the confirmation of an appointment 
made by the mayor?" 

With respect to your first question, I beg to state that the attorney general 
has heretofore held, in an opinion addressed to the Bureau of Inspection and 
Supervision of Public Offices, that a village mayor may cast the deciding vote 
in council, upon the election of an officer of the village required to be chosen 
by council. (Annual Report Attorney General for the year 1907, page 152.) In 
this holding I concur. 

Your second question is -more difficult. It is true that section 4255 of the 
General Code provides as to the village mayor, that '·he shall be the pres!dent 
of the council and shall preside at all regular and spec1al meetings thereof, but 
shall have no vote except in case of a tie," and that said section, by necessary 
implication, confers upon the mayor the right to vote as a member of the council 
in case of a tie. It is also true that section 4363 of the General Code provides 
that "the street commissioner shall be appointed by the mayor and confirmed 
by council for a term of one year * * *," and that there are similar provisions 
with respect to other minor officers of the village. In strict logic, therefore, the 
mayor would be entitled to vote in case of a tie, upon the question of the con
firmation of one of his own appointments, inasmuch as he would seem to be 
entitled to vote upon any question properly coming before council in case of 
a tie. 

There is a principle, however, which, in my judgment, precludes the mayor 
frorn voting on this question in case of tie. It is well settled that, where one 
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pullic at:thority is required by law to discharge official functions adversely to 
others to be discharged by another public authority, the two authorities ·may 
not be combined in one individual. This is what is known as the doctrine of 
comn:cn law incompatibility of offices. In a case like the one at hand, thi.; 
principle would, in my judgment, operate as a rule of statutory construction; 
that is to say, statutes are always construed, where questions of implicatiou 
are concerned, so as to accord with sound public policy. The implication then, 
by whi< h the mayor is entitled to vote in council in case of a tie would be rz
Etricted to such cases in which his vote, if cast, would not affect an act of coun
cil dEsigned to be a check upon his action as an executive. 

I am, therefore, of the opinion that, upon the question of the confirmation 
of one of his own appointments, the village mayor is not entitled to vote in ca~e 
of tie. A tie vote in council in such a case is in itself failure to confirm the 
appointment. 

Very truly yours, 

61. 

TDlOTHY S. Hou.\X, 
Attorney General. 

ACTING MAYOR-PRESIDENT OF COUNCIL MAY NOT EXERCISE JUDi
CIAL FUNCTIONS IN l\1A YOR'S ABSENCE. 

As there haL·e been no changes in tl!e statntory provisions upon which was 
based the decision of State v. Hance. holding that the president of the council 
in villages shall not be permitted to exercise judicial functions in the absence 
rf tltc may·or, tllat decision must still be allowed to govern. 

CoLL'~Illl'S, Ouw, January 25, 1911. 

Hox. C. N. ;\1omm, Village Solicitor, Utica. Ohio. 

DEAH Sm:-I have your letter of January 12, 1911, in which you make tho:! 
following statement: 

"In the case of State v. Hance, 26 C. C., 273, it is decided that when 
the president of the council in villages becomes acting mayor in the ab
sence cr disability of the mayor, the powers which he may exercise do 
not include judicial fun(;tions. This decision was made under section 
200 of the ::\1unicipal Code, which, as I view it, was changed by the act 
of the legislature to amend section 195 of the Municipal Code, passed 
in 1908 (Eeetion 421G, General Code). The latter act add~ these words 
to the original, 'and shall have the same powers and perform the same 
duties as the mayor.'" 

You as!• whether the aeting mayor, in view of the decision of the circuit 
cot: rt in the case of State v. Hance, Hi Circuit Decisions, 27:l, can sit in the 
bearing of cases or impose fines. 

The amendment of the legislature, which you refer to, passed April ::lO; 
1908, 99 0. L., 24G, is an amendment to original section 195 of the original ac·t, 
15:Hi-84H I3ates Revised Statutes, and is now incorporated in the General Cocl.~ 

as section 4211i, and is found in Subcliv!sion 1 of Division i>, providing for the 
legislative powet·s of municipal corporations; while the section upon whi(·h tht-
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decision of the circuit court was rendere~ in the Hance case is original section 
~00 ·of the :Municipal Code, section 1536-854 of the Revised Statutes, and is now 
section 4256 of the General Code, under said Subdivision 2 of Division 5, pro
viding for the executive powers and duties of the officers of villages. 

This section 4256, General Code, except for the provision as to the filling of 
vacancies caused in council when the president pro tern. thereof becomes mayor, 
is exactly the same as it stood when the circuit court rendered this decision. 
Therefore, my opinion is that the amendment you refer to having been made to 
a different section from the section construed by the court in making this de
cision, has made no changes in the law as construed by the court; especially as 
I find no additional provisions, from what existed at the time said decision was 
rendered, conferring any judicial powers upon the president of council. when 
acting as mayor. 

I further call your attention to section 4544, General Code, providing for 
the appointment, upon the recommendation of the mayor, by the council of ~ 
justice of the peace or other suitable person, resident of the corporation, as 
police justice, who shall have concurrent jurisdiction with the mayor in all such 
cases as are prescribed by law. 

171. 

Yours very truly, 
TiliiOTrrY S. HooA~, 

A.ttoTney Geneml. 

OFFICES COMPATIBLE- VILLAGE CLERK AND BOOKKEEPER FOR 
BOARD OF UNION CEMETERY TRUSTEES- INTEREST OF PUBLIC 
OFFICIALS IN PUBLIC EXPENDITURES- COMPENSATION OF VIL· 
LAGE SO:{.JICITOR AS LEGAL ADVISER OF BOARD OF UNION CEME
TERY TRUSTEES. 

As the expenditure of funds by union cemetery trustees is independent from 
the municipal administrations, a village clerk may receive compensation from 
said fund tor acting as its bookkeeper. 

As the village solicitor is not an officer of the village, he may be compen
sated by said board tor legal services rendered tor it. 

CoLUliiBL"S, Onro, ::\'larch 9, 1911. 

Hu:--. CHARLES J. F01w. Village Solicitor, Geneva, Ohio. 
DEAH SJR:-I beg to acknowledge receipt of your letter of February 8th, in 

which you request my opinion upon the following questions: 

' 1. May a village clerk lawfully receive compensation for acting 
as bookke€per of a board of trustees of a joint cemetery owned by the 
township and the village? 

"2. May the village solicitor lawfully receive compensation for 
services rendered to such board of trustees?" 

While section 4192 authorizes a levy of taxes within the municipal corp0-
ration for the support and maintenance of a union cemetery by a joint boar<! 
consisting of the council of the corporation and the trustees of the township, the 
expenditure of the moneys so raised seems to be within the power of the trus-
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tees of the cemetery (section 4189, G. C.). No portion of the moneys themselve;;; 
seems to be required to be kept in the treasury of the municipality or disbursed 
therefrom. 

Whether or not this is the intent of the Jaw, I am of the opinion that if, in 
fact, the moneys M the board of cemetery trustees are so held and disbursed, 
independently of the treasury of the municipality, the payment of compensation 
to a bookkeeper would clearly not be "an expenditure of money on the part of 
the corporation." Accordingly, section 3808, General Code, which prohibits an 
officer of a corporation from having any interest in such expenditure, other than 
his fixed compensation, would not apply to or prohibit an officer of a village 
from receiving money for services performed as bookkeeper for the board of 
trustees of a cemetery owned jointly by the village and by a township. 

With respect to the village solicitor, the question is even easier of solution. 
The solicitor is not an officer of the village; he is a mere employe. See section 
4220, General Code. 

Very truly yours, 

B 254. 

TnroTHY S. HooAx, 
Attorney General. 

POOR OF VILLAGE-DUTY OF COUNCIL AND TOWNSHIP TRUSTEES TO 
CARE FOR-"PROPER OFFICER" OF VILLAGE. 

By virtue of section 3476, General Code, the council has power to designate 
a proper official to look after the poor of the municipality when there is no 
municipal in{imary. 

When, however, council has not taken such action, this duty devolves by 
provision of the same statute aforesaid, upon the township tru.stees. 

CoLu~mus, OHIO, May 19, 1911. 

Hox. ARTHlJR S. LoxoBRAKE, Solicitor Village of Waterville, ToleiZo, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your communication of the 2d 

inst., in which you request my opinion as follows: 

"The council of the village of Waterville has directed me to write 
you in reference to the duty of the village as to the care and mainte
nance of the poor living within the corporate limits of the village. The 
facts are as follows: One Mrs. Nye, living within the corporate limits 
of the village is very ill and unable to be taken to the county infirmary, 
:md unable to care for herself, being wholly without means, and it is 
necessary that some one shall look after her. 

"Waterville village is situated wholly within and is a part of 
Waterville township, and the trustees of the township refuse to care for 
her, claiming that it is the duty of the corporation to do so, and the 
matter was referred to me as solicitor for the village, and being un
certain as to whose duty it is to care for her, I was directed to write to 
you for information as above stated. The council further desired to 
!mow out of what fund the payment shall be made in the event you rule 
that the corporation is liable for the support. 

"I have examined the Code in regard to this matter, especially sec
tions 4089 to 4096, which seem to apply only to cities and not to villages, 
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and to sections 3476 to 3496, which seem to apply most nearly in this 
case. 

"In reference to these last mentioned sections, I would also like an 
opinion from you as to who is meant by proper officer of the municipal 
corporation. Is it the marshal or the mayor, or should there be an over
seer of the poor in villages? Further, how can we go about it, and who 
is the proper official to notify the infirmary directors to remove such 
poor person to the infirmary of the county?" 

In reply to your inquiry, I would say section 3476 of the Genera:l Code is 
as follows. 

"Subject to the conditions, proviswns and limitations herein, the 
trustees of each township or the. proper officers of each municipal cor
poration therein, respectively, shall afford at the expense of such town
ship or municipal corporation public support or relief to all persons 
therein who are in condition requiring it." 

I am of the opinion that by virtue of the above section it is the duty of 
the township trustees to provide relief for the poor both in the municipality as 
well as in the township itself. In reference to who is meant by the prope:· 
officer of the municipal corporation to look after the poor and destitute in a 
village, I must confess that the statutes are not specific as to who shall perform 
this particular duty in villages, for the reason that there is no designated officer 
whose duty it is to look after the poor and destitute in such villages. I am, 
however, of the opinion that the council of such village has a legal right to 
designate a proper officer to look after the poor in the municipality, provided 
such municipality has not a municipal infirmary, but in the absence of such 
provision by council it is then clearly the duty of the township trustees to look 
after such poor and destitute as I have above stated. 

I trust that this fully answers your inquiry. 

A 267. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

LONGWORTH ACT-WATERWORKS BONDS- LIMITATION PRIOR TO 
AND AFTER AMENDMENT TO STATUTE. 

CoLc~mus, OHIO, June 9, 1911. 

Ho;\". PAt:L BAix·mn, Village Solicitor, Dresclen, Ohio. 

DEAn Sm:-I beg to acknowledge receipt of your letter of May 19th, sub· 
mitting for my opinion thereon the following question: 

"In 1908 the village of Dresden issued bonds in the amount of 
twenty-five thousand dollars upon vote of the electors, made necessary 
because such amount was in excess of one per cent. of the tax duplicate 
and therefore could not be issued in any one year without such sub
mission. The bonds were issued for waterworks purposes, but the 
waterworks do not pay their running expenses, much less meet the in-
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terest on the bonds or pass funds to the sinking fund sufficient to meet 
the bonds when they come due. 

"This amount, twenty-five thousand dollars, is in excess of two and 
one-half per cent. of the duplicate, but is less than four per cent. of the 
duplicate, and the entire present bonded indebtedness of the village is 
less than four per cent. of the duplicate. 

"The village now desires to issue bonds for the purpose of defray
ing its portion of the cost of certain street paving. The proposed issue 
will not exceed the amount which may lawfully be issued in any one 
year without a vote of the people. ~lay the village lawfully issue such 
bonds without a vote of the people?" 

You refer to the case of Cleveland ex rei. vs. Cleveland, 13 C. C. R. (N. S. 1 
43G, affirmed by the Supreme Court without report. ·without quoting from the 
decision of the circuit court, per Henry, .J., I beg to state that it seems to be 
troad enough in its scope to exempt from consideration in a-scertaining the 
limit of four per cent. bonds issued in the manner described by you. 

It is unnecessary, however, to decide this question and to determine the 
exact scope of the decision referred to. Your question seems to be based upon 
the assumption that the limitation {If two and one-half per cent., imposed by 
the provisions of section 3942, General Code, as amended, 101 0. L., 432, con
trols the question. Such is not the case. Said section 3942 as amended was 
repealed by the present session of the _General Assembly and the old limitatioTt 
of four per cent. was restored temporarily, so that the law now is that issues 
of bonds made prior to October, 1911. are governed by the old limitations, anrl 
bonds issued after that date are to be governed by the limitations of two and 
one-half per cent. and five per cent., respectively. 

It follows, therefore, that in any event the village of Dresden may, prior 
to October, 1 !lll, lawfully issue the street improvement bonds in question with
out submitting said issue to a vote of the electors. 

Very truly yours, 
TDIOTIIY 8. HOUAX, 

Attorney General. 
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A 297. 

TAXES AND TAXATION-LONGWORTH ACT-EFFECT OF STATUTORY 
AMENDMENTS UPON LIMITATIONS OF ONE, FOUR AND EIGHT PER 
CENT-PERCENTAGE BASED UPON DUPLICATE IN FORCE. 

The statutes prescribing the limitations of the so-called Longwortli act have 
been frequently amended and their application is attended with much confu
sicn. 

During the year 1911, three separate statutes were in effect which were 
passed successively and governed different periods, (a) One in existence from 
.January 1 to February 24, 1911; (b) Another passed February 24, 1911, govern
ing tr..e period between February 24 and October 1, and also making provision 
fer the period ensuing after October 1, and (c) the act of May 26, 1911, govern
ing the same periods and repealing the act of April 24, 1911, which restorefi 
the tour and eight per cent. limitations temporarily and provided the two and 
o.:e-half and five per cent. limitations for the en$lting period. 

The one per cent. limitation by the terms of the original act which has not 
been affected by the amendments, is to be based upon the total property as 
'"listed and assessed for taxation" and this phrase should be construed to mean 
as ·'shown by the grand duplicate in force at the time." This limitation is al
ways to be based upon the duplicate as made up in the previous October anrl 
after April 1, the incoming duplicate may not be anticipated, tor the pu1-pose of 
increasing this one per cent. allowance. 

. With respect to the four per cent. limitation; From January 1, 1911, to 
Febmary 24, 1911, it did not exist, being supplanted by the tw.o and one-half 
limitation based on the 1910 duplicate. From February 24 to October 1, the 
limitation has been, and will be, tour per cent. based upon the 1910 duplicate. 
From October 1 and following, the amount will be two and one-half per cent. 
based upon the duplicate then in force. 

CoLUMnus, OHIO, J4ly 18, 1911. 

Hox. D. M. Curr, Village Solicitor, Sunbury, Ohio. 
D~:An Sue-Your note of April lOth has remained unanswered until the 

present time for two reasons. In the first place, the question concerning which 
you inquire is one that was affected by legislation pending at the time you 
submitted the question, as will hereafter more fully appear; in the second place 
this clepartment has been subjectecl to an unusual pressure of business during 
the past few months, so much so that we have gotten consiclerably behind in 
our correspondence. 

You inquire as to the basis upon which the limitations of the Longworth 
act, so-callecl, are to be ascertained during the current fiscal year. You point 
out that the grand duplicate of the village of Sunbury, as now promulgated, 
approximates $185,000, but that the appraisement of real estate made during the 
year 1910, together with the personal property returns made during the spring 
of this year will, beyond question, produce a grand duplicate for the village 
during the month of October, 1911, of about $325,000. In ascertaining the 
amount .of bonded indebtedness which may be incurred during the fiscal year 
without a vote of the people and which may be outstanding at a given time 
witholit a vote of the people, the authorities of the village would naturally 
prefer to be guided by the larger duplicate and desire advice as to whether this 
course may lawfully be taken. 
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I shall consider the question of the ascertainment of the one per cent. limi~ 
tation separately from that relating to the ascertainment of the four per cent. 
limitation, for reasons which will appear. 

The statutes prescribing the limitations in question have been amendert 
with grmt frequency since the adoption of the original Longworth act in 1902. 
In answering your question, however, I shall ignore many of the amendments 
and confine myself to consideration of such only as are material. 

The said original Longworth act ·was in form an amendment of and supple~ 
ment to section 2835, Revised Statutes, as follows: 

"Section 2835. The '' " 0 council of any municipal corporation 
* " " shall have the power to issue and sell bonds * * * for any 
of the purposes provided for in this act * o '' 

·"The bonds herein authorized may be issued for any or all purposes 
enumerated herein, but the total bonded indebtedness hereafter created 
in any one fiscal year under the authority of this act by any * " * 
municipal corporation shall not exceed one (1) per cent. of the total 
value of all property in such township or municipal corporation, as 
listed and assessed for taxation, except as otherwise provided in this 
act. 

* .. * * .. * 
"For the purpose of this act the fiscal year shall hereafter be the 

calendar year from January 1st to December 31st, inclusive * * * " 

Ignoring the numerous amendments, the foregoing portions of the original 
Longworth act, so-called, were carried into the General Code in 1910 in the 
following form: 

"Section 3796. In municipal corporations the fiscal year of each 
office " * * shall terminate on the thirty-first day of December, in 
each year * "' * " 

'·Section 3939. 'Vhcn it deems it necessary, the council of a mu~ 
nicipal corporation * * * may issue and sell bonds * * * for any 
of the following specific purposes: * * * " 

* * 
"Section 3940. Such bonds may be issued for any or all of such 

pnrposPs, but ·the total bonded indebtedness created in any one fiscal 
year under the authority of the preceding section, by a municipal cor
poration shall not exceed one per cent. of the total value of all property 
in such mnnidpal corporation, as liste£l ancl- as.~essed for taxation, ex
cPpt as hereafter provided in this chapter." 

Section 3940, above quoted, was left intact by the act of ~lay 10, 1910, 
familiarly known as the "Smith-Aisdorf Tax Limitation Law." This act 
amended sections 3!)42, 3945, 3!)48 and :J954, General Code, in such manner as 
to reduce the four and eight per cent. limitations of the Longworth act to two 
and one-half and five per cent., respectively. This portion of the act of May 10, 
1910, was in turn repealed and the sections therein amended re-enacted by th~ 
act of February 24, 1911, restoring temporarily the limitations of four and eight 
per cent. of the original Longworth act. The following are pertinent provisions 
of the act of February 24, 1911: 

"Section 3945 (as amended). Such limitations of one per cent. and 
four per cent., hereinbefore prescribed, shall not affect bonds lawfully 
issued for such purposes upon the approval of the electors * * * 
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"Section 2. That from and after the passage of this act and until . 
and including the thirtieth day of September, 1911, the limitations pre
scribed in this chapter shall be applied to and based upon the total 
value of all property listed and assessed for taxation in such municipal 
corporation " * " as determine(l by the duplicate tor the year 1910; 
on and after the first day of October, 1911, the four per cent. limitation 
provided in this chapter shall be reduced to two and one-half per cent., 
and the eight per cent. limitation provided in this chapter shall be re
duced to five per cent., and such reduced limitations shall be applied to 
and based upon the value of all the property listed and assessed for 
taxation in such municipal corporation * * * as determined by tlte 

duplicate then or thereafter in force." 

Later, to wit, on :\lay 26, 1911, there was passed and approved an act re
pealing sections 3939 to 3954, inclusive, of the General Code, being all of the 
provisions of the original Longworth act included in the General Code, ex
cepting that one which defines the fiscal year. The effect of this act was, of 
course, to repeal so much of the act of February 24, 1911, as re-enacted sections 
of the General Code. For such Code sections hereinbefore quoted the following 
provisions were substituted: 

"Section 1. When it deems it necessary the council of a municipal 
corporation, * * * may issue and sell bonds * * * for any of the 
following specific purposes: * " *" 

"Section 2. Such bonds may be issued for any or all of such pur
posEs, but the total indebtedness created in any one fiscal year, by the 
council of a municipal corporation * * * shall not exceed one per· 
cent. of the total value of all property in such municipal corporation, 
as listed and assessed for taxation." 

The act then proceeds to incorporate certain changes in the pruvisions of 
the act of February 24, 1911, restoring the four and the eight per cent. limita
tions of the original Longworth act. Section 14 of said act of May 26, 1911, is 
similar to section 2 of the act of February 24, 1911, and provides as follows: 

'"That from and after the passage of this act and until and includ
ing the 30th day of September, 1911, the limitations of four and eight 
per cent. prescribed in this act shall be applied to and based upon the 
total value of all property listed and assessed for taxation in such 
municipal corporation as determined by the duplicate for the year 1910. 
On and after the first day of October, 1911, the said four per cent. limi
tation shall be reduced to two and one-half per cent., and the said eight 
per cent. limitation shall be reduced to five per cent., and such reduced 
limitations shall be applied to and based upon the value of all the prop
erty listed and assessed for taxation in such municipal corporation as 
determined by the duplicate then or thereafter in force." 

It is to be observed that the limitation of one per cent. is not mentioned 
in said section 14. It is also to be observed that section 2 of the act of Feb
ruary 24, 1911, is not expressly repealed. Inasmuch, however, as section 2 was 
indissolubly related to sections 3942, 3945, 3948 and 3954 of the General Code, 
as amended in the act-of February 24, 1911, I am of the opinion that the repeal 
of such sections by the act of l\lay 26, 1911, by implication repeals section 2, 
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es(~edaliy in view of sel'tion 11 of the act of :\lay 26, 1!111, covering all lmt :1 

r:art of the subject matter of section 2 of the act of February 24, 1911. 
From all the foregoing it \\ill be observed that during the fiscal year be· 

ginning on January 1, 1!!11. three se(;arate statutes were in force pertaining to 
the limitations upon the power of a municipal corporation to incur bonded in· 
debtedness, as follows. 

L From .January 1, 1911, to February 21, original section :J940, General 
Code, governed the or:e lJE:r cent. limitation, an!l sections 3942 and :J9;)4, General 
Cede, (;res<.ribed the limitations uvon the power of a municipal corporation with 
I estJect to the amount of the bonded indebtedness outstanding. at any one tim" 
withot:t and w:th a vote ,of the people, respectively. 

IL !<'rom l<'ebrt:ary 24 to ::\Iay 2G, 1911, the limitation UJlOn the amount oi 
indebtedness which might be incurred in any one fiscal year was governed by 
original section 3940, General Code, and the other limitations referred to were 
defined by sections 3942 and 3954, respectively, as amended by the act of Feb
ruary 24, 1911. 

III. !<~rom :\Iay 2G, 1911, to the present time, and from the present time to 
Jam:ary 1, 1912, the entire subject is governed by the act of ::\lay 26, 1911, which 
said act in turn t:rovides two sets of limitations, viz: (a) the limitations which 
shall be effective up to and including the 30th of September, 1911; (b) the limi
tations which shall be opErative from and after the :.lOth of September, 1911. 

It will be seen, therefore, that the subject is involved in much confusion. 
Directing attention to the one per cent. limitation, the amount of which has 

never been changed, permit me to point out certain pecullarities thereof. In 
the first place, the limitation is upon the amount of indebtedness that may he 
incurred in any one fiscal year. There can be no doubt whatever that the 
fiscal year referred to is the calenqar year beginning with January 1st. At 
first blush, it wot:ld seem unreasona!Jie to suppose that the General Assembly 
intended, in passing the original Longworth act, that more than one standard 
or basis for compt;ting the one per cent. should be used in any one fiscal year. 
On the other hand, however, every calendar year witnPSRPS the existence of two 
separate amounts, ascertained by computation of the total value of all property 
within the corporation as listed and assessed for taxation, regardless of the 
manner in which amounts are computed. That is to say, from .January to April 
ef a givEn yEar the total value of all property within a corporation as listed and 
assessed for taxation must be the total value as assessed upon the returns of 
the preceding year as to personal property, and at the last quadrennial appraise
ment as to real property; after the first of April in any year and at all times 
during the year following the quadrennial appraisement of real property the 
protable Hggregate value of the property within a corporation as it 1cill appear 
t:J:On the duplicate to be formulated in the month of October following is sub
ject to estimate. Sueh estimate becomes an ascertained and definite amount 
when the duplicate is made up by the auditor and transmitted to the treasurer 
in October. 

From all the foregoing, the natural inference that the legislature did not 
intend that the standard of < ompntation should shift during the fiscal year is 
greatly y;eakEned and it becomes at least doubtful as to whether or not under 
the original Longworth Act, regai·dless of the above quoted amendments, a 
munieipal <'orporation would not ha\e, so to speak, two standards within any 
one fiseal year by whi<'h its authority to issue bonds without a vote of the 
elel'tors in sueh year might !Je measurecl, viz: 

1. The grand duplieate of the corporation as it exists at the opening of the 

fiscal year. 

48-Yol. II-A. G. 
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II. The grand duplicate of the corporation as it exists at the end of the 
fiscal year. 

I confess that such a dual standard of computation seems irrational, but I 
am informed that it has been the uniform practice to regard the old duplicate 
as the basis of computation during the early portion of the year and the new 
duplicate as the proper basis for computation during the last few months of 
the year. 

Under the old Longworth act a further difficulty was presented in the Ian· 
guage "as listed and assessed for taxation." It is reasonable to suppose that the 
General Assembly used this language designedly and did not mean it to be 
synonymous with "as shown on the grand duplicate." Now, the word "listed" 
pertains to the valuation of personal property for taxation and the word "as· 
sessed" pertains to the valuation of real property for taxation. Property then 
is listed and assessed when the valuation is placed upon it by the person mak· 
ing the return or by the assessor of real estate, as the case may be. 

On the other hand, however, the word "listed" is used in another sense, 
namely: in the sense of being placed upon the original tax list. This tax list is 
made up by the county auditor only after the work of the boards of review or 
eQualization and the board of revision has been completed. The tax list of 
which the duplicate is a copy is the only source from which definite informa· 
tion can be obtained as to the total value of real and personal property in a 
given corporation. Until it is made up additions and subtractions are con· 
tinually being made to and from such total by correction of original returns 
and assessments, as well as by the processes of equalization and revision. It 
seems unreasonable to suppose that the General Assembly intended that the 
power of a municipal corporation to issue bonds should be determined by a 
shifting and uncertain factor. In the absence of any authority, I am of the 
opinion that by the terms of the original Longworth act the phrase "listed and 
assessed for taxation" should be construed to mean "as shown by the grand 
duplicate in force at the time." 

Still considering the question as it would have arisen under the original 
Longworth act, the further inquiry is presented as to the right of the .officers of 
a municipal corporation to anticipate the probable duplicate which will be in 
force at the end of a given fiscal year. That is to say, assuming that the limi· 
tation of one per cent. is to be ascertained in October, might the local authori· 
ties lawfully issue bonds which at the time exceed one per cent. of the existing 
duplicate in amount, but the amount of which will fall short of one per cent. of 
the incoming duplicate as estimated at the time of the issue? Answering this 
question under the original Longworth act, I am of the opinion that such authori· 
ties would have no right to take such action as above described. The validity 
of an issue of bonds is determined by conditions existing at the time the issue 
is made. This is made clear by the provisions of section 3954 that "bonds 
issued in good faith and for such purposes which at the time of issue were within 
the limitations herein provided shall be valid obligations of the municipal cor· 
poration which issued them." This provision has been retained in all of the 
subsequent legislation. 

Again, this provision clears up a doubtful point arising by virtue of the 
adoption of the view that both duplicates may be looked to for the ascertain· 
ment of the limitation ·of one per cent. in the same fiscal year. Were it not for 
this provision municipal corporations would always issue bonds at the peril of 
a logically possible reduction in the total grand duplicate of the corporation. 
This fact alone might have justified the rejection of the current view that the 
(!orporation is permitted to incur indebtedness from January to October accord· 
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in~ to the one dup!ieate and from OctoiJer to .January aeconlin~ to the other 
duplieate. 

Because, then, the evident intent:on of the law is that eonditions as they 
exist at the time a given bonded indebtedness is incurred shall determine the 
v.1lidity of the isst:e, I am firmly of the opinion that the officers of a municipal 
<~orr;oration might not, under the original Longworth act, anticipate an incom
ing duplic·ate even though such duplicate is certain to be greatly in excess of 
the existing duplicate. 

To &:.:mmarize \Vith r€spect to the original Longworth' act, it is my opinion 
that t:nder its provis'om; the one per cent. limitation was always to be based 
upon the duplicate of the preceding October. 

This IJ€ing the case, it follows from an examination of the amendments 
above referred to that no material change has been made by either of the acts 
passed this year with respect to the one per cent. limitation. The act of Feb
ruary 24th merely declares the legislative intent as to the ascertainment of "all 
property listed and assessed for taxation in such municipal corporation" accord· 
ing to the rule which I have already laid down and provides spedfically that it 
shall IJe determined IJy the duplicate for the year 1910 "until and including the 
30th day of September, 1911." That the first sentence of section 2 of that act 
applies to the one per cent. limitation seems to me to be perfectly clear, although 
I am aware of contention to the contrary. The one per cent. limitation is spe
cifically referred to in the act itself, viz: in section 3945. The language of sec
tion 2 docs not refer merely to "the limitations prescribed in this act: the refer
ence is directly to "the limitations prescribed in this chapter." 'The "chapter" 
refered to is that chapter of the General Code in which the sections amended by 
the act of February 24, 1911, are found. 

It follows then that so long as original section 3940 and the act of February 
24, 1911, were both in force, viz: until at least May 26, 1911, the one per cent. 
limitation of the original Longworth act as amended was to be ascertained by 
consideration of the duplicate delivered by the county auditor to the county 
treasurer iu October, 1910. From and after May 26, 1911, section 14 of that act 
was in force. As already pointed out, this section did not specifically refer to 
the one per cent. limitation as subject to determination by the duplicate for the 
year 1910. On the other hand, however, said section 14 does not indicate any 
other manner in which the one per cent. limitation shall be ascertained. Re
gardless then, of the repealing effect of section 14 of the act of :\lay 26, 1911. 
upon section 2 of the act of February 24, 1911, and in view of the only workable 
interpretation of the original Longworth act itself, as I have heretofore de
s~ribed the same, I am of the opinion that the one per cent. limitation under 
said act of :\lay 26, 1911, is to be ascertained in precisely the same way as it 
would be if the said one per cent. limitation were specifically mentioned in 
hath the sentences of section 14. That is to say, from :\lay 26, 1911, to and in
cluding SeptemiJer :lO, 1911, th!'l sa!d one per cent. limitation is to be ascertained 
by taking one per cent. of the duplicate formulated in October, 1910; and from 
and after September :lo, 1911. the said limitation is to be ascertained by con
sideration of the duplicate to he made up in October, 1911. 

l!'rom all the foregoing it follows that the law with respect to the one per 
eent. limitation has undergone no real change and that at the present time the 
dupli<'ate of the year 1910-not the real pro11erty appraisement of that year
mPst hP nsP<l as a IJash; for ascertaining said one per cent. limitation .. 

While the law with respPet to the fon1· per <·ent. limitation has hPPn 
<'itan~-:ed many timn; within the past year these changes are eomvaratively Pasy 
to follow. 
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In the first place, from January 1, 1911, to February 24, 1911, there was no 
four per cent. limitation. The limitation was two and one-half per cent. and 
this was based upon the duplicate for the year 1910. From February 24th to 
September 30th, inclusive, the limitation has been and will be four per cent., 
based, by the express terms of section 2 of the act of February 24th and section 
14 of the act of l\Iay 26th, upon the duplicate for the year 1910; after Septem
ber 30, 1911, the four per cent. limitation will be reduced. to two and one-half 
per cent., also by the express terms of section 14 of the act of May 26, 1911, re
pealing the similar provisions of sect:on 2 of the act of February 24, 1911, and 
said two and one-half per cent. will be based upon the duplicate then in force, 
to-wit: the duplicate of the year 1911. 

The questions which you have submitted are very difficult; the more so in 
view of the fact that, strangely enough, there seems to be no authority what
ever in this state as to the proper construction of the Longworth act upon the 
particular point concerning which you inquire. I have given weight in decid
ing certain phases of this question to the established custom of municipal cor
porations and to the rulings of attorneys who have been passing upon their 
bonds. I have not found such customs and rulings to be uniform, but have fol
lowed the majority opinion, so to speak. At the same time I assure you that 
the foregoing sets forth my own best judgment in the matter. I hope it may 
be of service to you. 

c 304. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

SINKING FUND TRUSTEES-RIGHT TO PURCHASE BONDS OF VILLAGE 
AND STOP ADVERTISEMENT FOR THE SALE OF SAME. 

After a village has commenced a(lvertisement to sell bonas, the same may 
be stoppea ana the bonas solcl to the sinking funcl trustees if they see fit to 
purchase the same at par ana accrue(l interest. 

The purchase of the property for which the bonas were issued may then be 
sola toithout aelay. 

CoLu:~mus, OHIO, July 22, 1911. 

Ho;-;. ALLEx B. NJcHoLs, Solicitor Village of Batavia, Batavia, Ohio. 

DEAR. Sue-Your letter of July 19th is received in which you give the fol
lowing statement of facts: 

"On July 3 the council of the village of Batavia, Ohio, under the 
Longworth act, as amended May 15, 1911, by resolution accepted an 
offer of two parties in Batavia to sell to the town two lots for the sum 
of $1,600, which resolution was passed unanimously; and that there
ttpon council passed resolutions, according to law, to issue bonds in the 
sum of $1,600, said bonds to be sold August 7th, and that advertisemen~ 
is now running; that your sinking fund trustees found that there is 
sufficient money in the sinking fund of your village, which is in the 
bani( lying idle, to take care of the entire amount of the bonds,· and 
you also state that the sinking fund trustees would lil(e to take these 
bonds now and save the interest until October. You request my opinion 
tlpon the following question, viz: 
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"Can the sinking fund trustees of your village at this time stop 
advertisement and take the bonds and !my the property at once?" 

In reply I desire to say that section 4514 of the General Code, provides 
that: 

"The trustees of the sinking fund shall invest all moneys received 
by them in bonds of the United States, the state of Ohio, or of any 
municipal corporation, school, township or county bonds, in such state, 
and hold in reserve only such sums as may be needed for effecting the 
terms of this title. All interest received by them shall be reinvested 
in like manner." 

Said section makes it the duty of your sinking fund trustees to invest all 
moneys lying idle in said fund in bonds of the United States, etc., which in· 
eludes bonds of municipal corporatiOns. 

Section 3922 of the General Code provides as follows: 

''When a municipal corporation issues its bonds, it shall first offer 
them at par and accrued interest to the trustees of the sinking fund, in 
their official capacity, or, in case there are no such trustees, to the officer 
or officers of such corporation having charge of its debts, in their official 
capacity. If such trustees or other officers of the sinking fund decline 
to take any or all of such bonds at par and accrued interest, the corpora
tion shall offer to the board of commissioners of the sinking fund of the 
city school district such bonds or so many of them, at par and accrued 
interest and without competitive bidding as have not been taken by 
the trustees of the sinking fund, and the board of commissioners of the 
sinldng fund of the city school district may take such bonds, or any 
part thereof." 

Construing the two sections above quoted, I am of the legal op1mon that 
in the first instance it was the duty of the council of your village to have 
offered said bonds to the sinking fund trustees under the provisions of the last 
above quoted sections; and I am further of the opinion that in view of said fact 
that the statute gives the option to the trustees of the sinking fund to pur
chase all bonds issued by any municipal corporation,. according to law, your 
council at this time may legally stop the advertisement, and that your sinking 
fund tncste€s have ample legal authority to take the bonds at par and accrued 
interest, and consequently the proposition of the right to buy the property at 
once of necEssity follows. 

Yours very truly, 
TI:\>IOTHY S. HoGAN, 

Attorney General. 
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TAXES AND TAXATION-S:\HTH ONE PER CENT. LAW-BOND ISSUES 
FOR STREET Il\I:PROVE~IENTS IN ANTICIPATION OF ASSESSMENTS 
NOT WITHIN LIMITATIONS-BOND ISSUES FOR VILLAGE PORTION 
WITHIN FIVE AND TEN MILL LIMITATIONS. 

CoLu~mcs, OniO, September 8, 1911. 

Hox. I. H. HeccETI', Solicitor tor the Village of Chagrin Falls, Cleveland, Ohio. 
DEAR Sm:-In your letter of August 25th you ask whether a levy for the 

purpose of paying the principal and interest of bonds issued by a village for 
street improvement purposes, without a vote of the people, may be made under 
the provisions of the Smith bill, so called. 

~Without quoting the sections of the Smith bill, which you have before you, 
permit me to state that in my opinion the power of a village to issue street 
improvement bonds is unimpaired by the Smith bill. Such bonds, however, as 
are issued without a vote of the people must be met by taxes levied within the 
five-mill and ten-mill limitations of the law in question. 

I may add, also, that the Smith bill has no application at all to bonds issued 
in anticipation of the collection of assessments. Its provisions apply only to 
the raising of revenue by taxation on the general duplicate. In the case of 
street improvement the Smith bill is to be taken into consideration only in 
determining what portion of the debt of the city incurred in paying for its por
tion of the improvement may be paid in any one year by general tax levy. 

Very truly yours, 

F 352. 

TnrOTHY S. HoGAN, 
Attorney General. 

OHIO STATE BUILDING CODE-PRIVATE D\VELLINGS NOT INCLUDED
POWER OF COUNCIL TO REGULATE-"IN CONFLICT WITH"-AP
PROVAL OF PLANS BY STATE AND MUNICIPAL AUTHORITIES. 

The O-hio State Building Code is intendecl to apply only to certain enumer
ated classes of buildings. Part IV thereof, with reference to sanitation, cannot 
be construed to apply to private dwellings. 

Council rnay make regulations with respect to the matters covered by the 
Building Code under the restriction that the same shall not be "contrary to, in 
opposition to. or at variance tcith the provisions of the code." Council may not. 
therefore. compel cr permit a higher grade of material or a larger size of pipe, 
than is provicled tor by the State Builcling Corle. 

Plans, specifications and. details must be approved by both the proper state 
ana municipal authorUies within the language of the act. 

CoLu~mc-s, OniO, September 11, 1911. 

Hox . .Jonx L. CAxxox. Village Solicitor, Cleveland Heights, Cleveland, Ohio. 

DEAR Sm:-I beg to acknowl'edge receipt of your communication of August 
14th, and to reply to the several questions therein contained, regretting that 
the large volume of business in this office has delayed answering until this time. 
You ask for an opinion upon the following: 
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"1. Does the Ohio State Building Code-Part Four, Sanitation
apply to all elasses of buildings, including dwellings?" 

While the title of the act seems to refer to "public and other buildings," 
and in section 1 there appears to be no limitation as to the duty of the state 
board of health, building inspector or commissioners, or health departments of 
municipalities having building or health departments, "to enforce all the pro· 
visions in this act contained, in relation to and pertaining to sanitary plumb· 
ing," still a search of the various parts and sections of the building code will, 
I think, make manifest that if there was any intention at all of including 
dwellings, the language used by the legislature fails to bring them within any 
of the provisions of the law. 

Section 12600-1, found in 102 0. L., 588, to my mind, limits the kind of 
buildings that must meet the requirements of the code. This section appears 
to be and is designated "preamble," and is as follows: 

"Under part two, which follows, will be found, under their re
spective titles, the various classes of buildings coverecl by this code, 
together with the special requirements for their respective design, con
struction and equipment. 

"The classification of the various buildings will be found under the 
following titles, vi:1.: 

"Title 1. Theaters and assembly halls. 
"Title 2. Churches. 
"Title :1. School buildings. 
"Title 4. Asylums, hospitals and homes. 
"Title 5. Hotels, lodging houses, apartments and tenement houses. 
"Title G. Club aml lodge lmildings. 
"Title 7. "'orlishops, factories and mercantile establishments." 

* * * * * .. .. 
Title 1 of the act expressly applies to theaters and assembly halls and is 

found on pages 589 to 618, inclusive, of 102 0. L., sections 12600-2 to 12600-43, 
incl1:sive. 

Part 2, Title 3, is found on pages 619 to 693, inclusive, 102 0. L., and treats 
particularly of "school buildings." In section 1 of that title it gives the classi
fication of said school buildings. 

The remaining part of the act, pages 693 to 729, inclusive, contains Part 4, 
Sanitation, to whi"h your inquiry is directed. 

An examination of Part 4 discloses that in no section or part of section 
thereof is any mention made of du;ellings: so the inference is irresistible 
that it applies only to the classes of buildings spoken of in the preamble above 
referred to. This view is strengthened by a consideration of the penal sections 
of the building code. While it is provided that any violation of the require
ments as to public buildings and the other classes of buildings included in the 
preamble shall be punished in the manner as in said penal sections provided, 
you will find no provision for any penalty against the owner, or other person 
having charge of a dwelling. l therefore conclude that Part Four does not 
apply to dwellings. 

"2. Do the words 'not in conflict' and 'not in direct conflict,' in 
section 5, permit of the interpretation that nothing which this code 
permits can be prohibited, and nothing which it prohibits can be per-
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mit ted? Or, can a council compel a higher grade of material or larger 
size of pipe to be used, or simply permit it?" 

Section 5 of the building code (page 587, 102 0. L.) provides as follows: 

"Nothing herein contained shall be construed to limit the council 
of municipalities from making further and additional regulations, not 
in conflict with any of the provisions in this act contained, nor shall 
the provisions of this act be construed to modify or repeal _any portions 
of any building code adopted by a municipal corporation and now in 
force which are not in direct conflict with the provisions of this act. 
Where the use of another fixture, device or construction is desired at 
variance with what is described in this statute, plans, specifications and 
details shall be furnished to the proper state and municipal autt,orities 
mentioned in section 1 for examination and approval and, ff required, 
actual tests shall be made to the complete satisfaction of said state and 
municipal authorities that the fixture, device or construction proposed 
answers to all intents and purposes the fixture, device or construction 
hereafter described in this statute; instead of actual tests satisfactory 
evidEnce of such tests may be presented for approval with full particu
lars of the results and containing the names of witnesses of said tests." 

It will be noted that the words "not in conflict" in the first -instance refer 
to the further and additional regulations _which councils of municipalities might 
mal;e to regulations heretofore adopted; while the words "not in rlirect con
flict" refer to the modification or repeal by the new building code of any por
tions of any building code adopted by a municipal corporation. 

Tlce word "conflict" is used in the sense of "being in opposition to, being 
contrary to, or at variance with," and I can see no added meaning by the usc 
of the term "direct" in the last instance, where the conflict is spoken of in the 
f:ection. So long as the further and additional regulations are not contrary to 
or at variance with the provisions "of the code, council is not limited, and so 
long as the provisions of the municipal building code are not contrary to or at 
'ariance with, or in opposition to, the provisions of the state building code it 
could not be interpreted to modify or repeal any portions of the municipal 
building code. 

A council of a municipality certainly could not compel or permit a higher 
grade of material or a larger size of pipe as a provision of the municipal build
ing code than is provided for by the state building code, because such regula
tions l':ot:ld be in conflict with the state Jaw. 

"3. Do the words 'proper state and municipal authorities' men
tioned in section l for 'examination and approval,' in section 5, mean 
that such approval must be concurred in by both, or that each in their 
separate jurisdictions may give such approval?" 

That portion of section 5 about which you inquire affords an exception in 
the character of a fixture, device ·or construction to the fixture, device or con
struction provided for in the state building code. It is eminently proper that 
before such exception would be allowed that it be passed upon by those whose 
business and duty it is to be convinced that the fixture, device or construction 
would be amply sufficient for the purposes required, and since the legislature 
saw fit to join together the state and municipal authorities I can see no reason 
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i'or r<'adin;:; the phra!ie in any otlwr manner than litPrally. The provision is 
that the plans, S!JP!'itlr'ations and detalls shall IJe furnished "to the proper state 
Oil([ municipal authorities" for approvaL Had it been intended to have such 
plans, spec·ifications and details furnished to either the one or the other of the 
aforesaid authorit:es it would have been very easy for the legislature to so pro
vide. The language should be read in its ordinary meaning, and in my opinion 
the approval mentioned in section 5 must be concurred in by both the state and 
munieipr.l authcritiEs before the use of anothPr fixture, device or construction 
at varia1we \\ ith what is described in the statute would be permitted. 

Very truly YOlUS, 

384. 

TDJOTIIY S. Hll(;_\;\', 

Attorney General 

INITIATIVE AND REFERENUC:\1 ACT-APPLICATION TO VILLAGE AND 
CITY COUNCILS. 

F'n1n a general coustrllction of the initiative and referendum act, sections 
4227-1 and 42:l7-2 apply to ac·ts of village I'Oll11cil as 1cell as to those of a df!l 
r'Ollll('i l. 

CoLni m·s. Omo. September 22, 1911. 

llox . .Toll:-> .J. A<·m1n. Nolicitor tor Pleasant Ridge. Cincinnati. Ohio. 
Uc·:.\lt Sue-Under date of August 2Hh you ask for my opinion as follows: 

"I am writing to you to obtain your opinion upon a law passed by 
the 79th general assembly of Ohio, May 31, 1911. approved .June 14, 
1911, by Governor Harmon, page 521, volume 1102 0. L., entitled 'An 
act to provide for the initiative and referendum in municipal corpora
tions. 

"Docs that law, in your opinion, apply to villages in the state of 
Ohio? While sections 1 and 2 of the same use the expression 'any 
mt:nicipal coq::oration,' sections :l and 4 seem to restrict the said sec
tions ( 1 and 2) to cities." 

The af!t to provide for init:ative and referendum in municipal corporations 
is knO\\n as sections 4227-1 to 4227-5, inclusive, General Code, and ls found in 
102 0. L., 521. 

Se~tion 42Z7-1, being section 1 of said act, refers exclusively to the initiative 
feature of said act and does not distinguish between cities and villages, but re
fers to all municipal corporations. 

The same is true of section 4227-2, being section 2 of said act, which refers 
to the referendum feature of tbe act. 

Sec·tion 4227-:l, heing Hection :: of ~aid act, provides as follows: 

"All other acts of city eouneil not included among those specified 
in Eection 2 of this act, shall also remain inoperative for sixty days 
after passage and may be sul:m:tted to popular vote in the manner here· 
in provided, exeept that any act, r;ot included within those speeifierl in 
section 2 of this act, as remaining inoperative for sixty days, ana which 
is rlerlarerl to be an emergency measure, and reC'eiving a thrre-fonrths 
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majority in council of such' municipal corporation may go into effect 
immediately and remain in effect until repealed by city council or by 
direct vote of the people as herein provided." 

It is clear that the legislature in the enactment of said section sought to 
differentiate between the acts of a city council and those of a village council, 
in reference to all subjects not embraced in section 2 of said act. Since the 
classification of municipalities into cities and villages is recognized as a reason
able classification, I am of the opinion that such section of the act does not show 
a legislative intent to restrict the general provisions of sections 4227-1 and 
4227-2 to cities alone. 

Section 4227-4, being section 4 of said act, prescribes the form of petition 
for initiative and referendum of any act of a city council, hut does not pre
scrille any form for such petition on an act of a village council. As the classifi
cation of municipalities into cities and villages is considered as a valid classifi
cation, I am of the opinion that it is within the power of the legislature to pre
scribe forms of petition for initiative and referendum in reference to acts of a 
city council and not to do so in regard to acts of a village council, leaving to the 
electors of the village the right to prepare such form of petition as seems to 
cover the requirements of sections 4227-1 and 4227-2, and that, therefore, sec
tions 4227-1 and 4227-2, by their terms applying to all municipal corporations 
the op6ration of said sections would not be restricted by the language used in 
section 4227-4 to cities alone. 

Section 4227-5 (paragraph 3), providing penalties for wrongful signing of a 
]Jetition, is as follows: 

"Every pe_rson who is a qualified elector of the state of Ohio, may 
lawfully sign any of the petitions mentioned in this act, for an initia
tive or referendum vote, in the municipality where he is entitled to 
vote. Any person signing any name other than his own to any peti
tion, or knowingly signing his name more than once upon a petition or 
p6titions for a referendum election upon the same ordinance or 
measure or upon a petition or petitions proposing the same ordinance 
or measure, at one election, or who is not at the time of signing his 
name a qualified elector of the city, or any officer or any person wil
fully violating any provision of this state, shall be punished by a fine 
not exceeding one hundred dollars or by imprisonment in the county 
jail or workhouse, not exceeding six months, or both." 

It will be noted that said paragraph, above set out, provides a penalty for 
one w!Jo signs a petition "who is not at the time of signing his name a quali
fied elector of the city," but do€s not provide a like penalty for one who is not 
at the time of signing his name a qualified elector of the village. Providing 
that the act of signing a city petition by one who is not a qualified elector of 
such city shall be punishable by fine and imprisonment, and not so doing in 
reference to a village petition, is, to my mind, as it deals with an act which is 
applicable to the one as well as to the other, and being penal in its nature, 
an cnjust classification and is contrary to the provision that laws of a general 
n:J.ture shall have uniform operation. It cannot, however, he said that the 
legislature would not have enacted the other provisions of said paragraph 
separate from said sentence, "or who is not at the time of signing his name a 
qualified elector of the city." 
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''One part of a sec·tion of a statute may be void for want of con
formity to the c-onstitution, without affecting the validity of the re
mainder, unless the objectionable and unobjectionable portions are 
essentially and inseparably connected in substance, or, are so inter
dependent, that the general assembly woul<l not have enacted the one 
without the other." 

Treasurer vs. Bank, 47 0. S. 503 (3d Syl.). 

am, therefore, of the opinion that said sentence "or who is not at the 
time of signing his name a qualified elector of the city," as found in said 
paragraph, above set out, might be considered unconstitutional and void, but 
that it does not affect the remainder thereof, which applies generally to all 
municipalities. 

Furthermore, section G of said act provides: 

"If any section or portion of this act shall for any reason be de
clared to he unconstitutional, sn<:h invalidity shall not affect any other 
section or portion thereof. 

"All laws and parts of laws in conflict herewith are hereby re
pealed." 

This provision, as I view it, shows a legislative intent that each section 
of the act under discussion is to he considered as a separate entity and, there
fore, sections 1 and 2 of the act, being general in their application, would ap
ply to a village as well as a city. 

Coming now to answer your specific inquiry as to whether the act in ques
tion applies to villages, I am of the opinion that as sections 4227-1 and 4227-2 
apply generally to all municipalities, the provisions thereof are applicable to 
acts of a village council as well as to those of a city council. 

A 399. 

Very truly yours, 
TDIOTHY S. Hon.\:x, 

Attorney General. 

VILLAGES- OPTION TO PURCHASE ELECTRIC LIGHT PLANT IN A 
FRANCHISE GRANTED TO THE ELECTRIC LIGHT C0:'11PANY
POWER TO ACCEPT OR REJECT. 

1Vhen a village grants a franchise to an electric light company tcith an op
tion therein granted to the village to purchase the plant upon the establish
ment of a municipal electrir· light plant. such option is a mere o({et 1chir·h the 
villa{le may accept or reject at its pleasure. 

Corx~nws. Ouro, September 29, 1911. 

Ho:x. PArL BAI:XTEK, Villaye Counsel, Dresrlen. Ohio. 
Dt:.\R Sm:-1 beg to aC'knowledge receipt of your letter of :\lay 22d, in which 

you state: 

"December 2, 1901, the council of this village passed an ordinance, 
which was duly published, in which they granted to C. :'11. Haas, a 
franchise to erect electric light wires, poles, etc., in the streets and 
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alleys of the village, and to maintain same for the period of twenty-five 
years, and at the same time made a contract for having the village 
lighted with electricity, for the period of ten years, which time ex
pires next December. 

"Among other things, the ordinance contains the following: 
" 'Section 10. That at any time the said village shall decide to 

operate its own electric light plant the said C. 1\L Haas, his successors 
or assigns, shall select one appraiser, the council of the village of Dres
den shall select one appraiser, and the two appraisers so selected shall 
select a third appraiser, none of which appraisers ~hall be residents of 
DrE>sden, owners of property in· Dresden, or in any way interested; and 
these three al!praisers shall fix a value upon said plant and said village 
shall have the option of purchasing said plant at such appraised value.' 

"Now, council have asked me to write you for your opinion as to 
whether the village need first make any attempt to purchase the said 
plant from the said C. l\1. Haas, either in the manner above stated, or 
in any other manner, before proceeding to build their own plant, 
when the ten years for which the contract for the public lighting was 
given shall have expired." 

In my opinion: section 10, above quoted, is nothing more nor less than an 
option to the city to purchase the plant at any time the village shall decide to 
operate its own electric light plant. The section can as well be read that if the 
village, at any time after the expiration of the ten year contract for lighting, 
decide to operate its own electric light plant, it shall have the option of pur
chasing said plant at an appraised value, to be determined as follows: ''The 
said C. M. Haas, his successors or assigns, shall select one appraiser and the 
council of the village shall select one appraiser and. the two appraisers so se
lected shall select a third appraiser * * *" 

It is apparent that the right to purchase was secured long prior to the time 
when it was to be exercised and that neither the value of the property nor the 
ability of the city to pay for it, any price great or small, could be then fore
seen. The city was given the right and privilege, without any corresponding 
obligation to purchase when a certain event happened, to wit: the decision to 
operate its own electric light plant. It is not to be assumed that either party 
expected to gain any advantage over the other by this stipulation; they con
tracted upon terms of equalization; the rights ·of the parties are precisely the 
same as if the contract had been silent as to the city's right to purchase, and 
Mr. Haas, of his own volition, not induced thereto by antecedent obligation 
had then offered to sell his property to the city at the price to be determined 
as in section 10 set forth, and the right secured to the city by the incorporation 
of section 10 of the ordinance was to say whether it would accept or reject this 
offer. So it is my opinion that the section conferred an option upon the city. 

"An option is n<Jt a sale. It is not even an agreement for a sale. 
At best it is but a right of election in the party receiving the same to 
exercise a privilege, and only when that privilege has been exercised 
by acceptance does it become a contract to sell.'' 

Hapgood v. :\icCauslin, 94 N. W. 469 (120 Ia. 218). · 

"An option is an unaccepted offer. It states the terms and condi
t!ons on which the owner is willing to sell or lease his land if the 
holder elects to accept them within the time limited. If the holder 
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does so elect he must give notice to the other party, and the accepted 
offer thereupon becomes a valid and binding contract. If an accept
ance is not made within the time fixed the owner no longer is bound, 
but his offer and the option are. at an end." 

:\Ic:'llillen v. Philadelphia Co. 28 At!. 220. 

I am of the opmwn, therefore, that while, if the village as a matter of 
courtesy desires to notify :\lr. Haas that it does not want to consider the option, 
it can do so, there is no liability on its part to so notify him. I am further of 
the opinion that when the ten years for which the contract for the public light· 
ing was made shall have expired, the village may proceed to build its own plant 
without first making any attempt to purchase the plant of :ur. Haas. 

A 406. 

Very truly yours, 
TDIOTHY S. HOGA~, 

Attorney General. 

INITIATIVE AND REFERENDU:\1-BOND ORDINANCE-IMPAIR:\1ENT OF 
CONTRACT-CONSTITUTIONAL LAW. 

An ordinance providing tor an issue of bonds and passed after the initiative 
and referendum act was passed, whilst the resolution declaring the necessity, 
the ordinance determining to proceed, and the award of the contract, had all 
been passed prior to the enactment of the initiative and referendum statute, 
cannot come within the provisions ot the initiative and referendum act, as the 
effect thereof would be an impairment of the obligation ot a contract. 

CoLu~mus, Onro, October 3, 1911. 

Mu. Beuu; Hex", Village Solicitor, La Rue, Ohio. 
DEAR SJ&:-Under date of August 29th you submitted for my opinion the 

following: 

"On the 15th day of :\larch, 1911, the council of the village of 
La Rue, Ohio, passed a resolution entitled 'Resolution declaring it 
necessary to improve High street from a point 133 feet south of South 
street to School street in the village of La Rue, Ohio, by paving the 
roadway of the same with vitrified brick or asphalt block.' On the 5th 
day of :\lay, 1911, it passed an ordinance entitled 'Ordinance determin
ing to proceed with the improvement of High street from a pojnt 13:! 
feet south of South street to School street in the village of La Rue, 
Ohio, by paving.' On the 12th day of June, 1911, the council of the vil
lage of La Rue, Ohio, awarded a contract for the construction of the 
improvement above mentioned, which construction is about half com
pleted, and on the 14th day of August, 1911, the council of said village 
passed an ordinance entitled 'Ordinance to issue bonds to be paid for 
by assessments specially. levied upon abutting property, to pay the cost 
and expense of the improvement of High street from a point l:l3 feet 
Routh of South street to School street by paving the roadway.' 

"As village solicitor I write you for an opinion as to whether or 
not section 2 of an act entitled 'An act to provide for the initiative and 
referendum in municipal corporations' passed :\lay 31, 1911, and ap-
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proved by tbe governor June 14, 1911, Laws of Ohio, Vol. 102, page 521, 
would require the bond ordinance above mentioned to be held up for a 
period of sixty days, or would section 28, Article 11 of the Ohio consti
tution save it, the bond ordinance being based upon and a continuation 
of the resolution, ordinance and awarding of contract as above men· 
tioned." 

From a letter from you it appears that in the resolution declaring the 
necessity and in the ordinance determining to proceed with the improvement 
it was stated that the bonds would be issued in anticipation of the collection 
of as~essments specially levied upon property abutting said improvement, and 
that upon these proceedings the contractural relations with the contractor were 
established and completed all before the act above mentioned became effective. 
It further appears from said letter that the money with which to pay the con
tractor was to be raised by a bond issue and to be paid. upon the completion 
of the work. 

Section 28 of Article II of the Ohio Constitution reads in part as follows: 

''The general assembly shall have no power to pass retroactive 
laws or laws impairing the obligation of contracts." 

Anll your question is whether or not section 2 of the initiative anll refer
endum act approved by the governor .June 14th, 1911, is applicable to the bond 
ordinance mentioned in your inquiry. 

You state in your letter that the determining ordinance, passed before the 
enactment of the initiative and referendum act, set forth that bonds were to be 
issued in anticipation of the collection of assessments specially levied, and that 
a contract for the improvement was duly awarded by the council of the village 
prior to the enactment of such act, which contract provided for the payment 
to the contractor thereunder at the completion of the work. 

The purpose of the bond ordinance passed on August 14th, 1911, was to 
provide an issue .of bonds, the proceeds from the sale of which were to be used 
to meet the obligation of the contract. 

If this ordinance should be considered as within the provisions of the initia
tive and referendum act, petitions could be filed with the village c1erk ordering 
the submission of such ordinance to a vote of the electors of such village, and 
the same could not be voted upon until the next general election, which, if it 
received an affirmative vote of the majority would then go into effect, and if 
not, could not go into effect at all. This would clearly impair the obligation 
of the contract as it would in any event postpone the time of payment to the 
contractor under such contract. 

The case of Goodale v. Fennell et a!., 27 0. S., 426, while not precisely in 
point, is instructive. 

The second syllabus of said case is as follows: 

"Where a statute authorized a municipal corporation to improve 
its streets, and make assessments on abutting lots to pay the cost 
thereof, and it has, after taking the necessary steps required by law 
and the ordinances governing in such cases, made a contract with an 
individual to do the work .for a stipulated price, and binding itself to 
pay such price in assessments under such statute, which the contractor 
agrees to accept in full payment, the obligation of the corporation to 
pay in the manner stipulated cannot be impaired by a subsequent 
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amendment of such statute, which takes away the power to make an 
assessment equal to the amount agreed to be paid." 

In such case Johnson, .J., on page 431 says: 

"The obligation of a contract consists in its binding force on the 
party who made it. This depends on the laws in force when it was 
macle. 

"These are necessarily referred to in all contracts as forming part 
of them, as the measure of the obligation to perform them, and as 
creating the right acquired by the other party to compel performance. 
"\Vhen the contract is once made, the law then in force defines the 
duties and rights of the parties under it. Any change which impairs 
the rights of either party, or amounts to a denial or obstruction of the 
rights acC"ruing by a contract, is obnoxious to this constitutional pro
vision." 

(Art. II, Sec. 28, Ohio Constitution.) 

The court in the case of Lewis, Auditor, vs. Symmes et al., 61 0. S., 471, at 
page 487, referring to the case of Goodale vs. Fennell, supra, and other cases, 
says: 

"They merely hold that the constitutional provision against laws 
impairing contracts preserves not only the contracts themselves, but 
all existing remedies which are necessary to their practical enforce
ment." 

I am, therefore, of the opinion that the bond issue mentioned in your letter 
is not within the provisions of lhe inith:~tive and referendum act for one reason 
at least, that if it was considered as being within the provisions thereof it. 
would be an impairment of the uLligation of the contract theretofore enterecl 
into by the village and would be in derogation of section 28, article II of the 
Ohio Constitution. 

411. 

TD101'IIY S. Horl.\X, 

Attorney Genera!. 

COUNCIL-ESTI.:.\IATE OF TAX LEVY nf RESOLUTION VALID-PUBLI
CATION NOT REQUIRED. 

The estimate of a tax levy to be subn~itted to the budget commission by 
council. under the Smith one per cent. law, is a question of a temporary nature 
and it 11reseribes no permanent rule of government. Such estimate may, there~ 
fore. be determined by res9lution which does not require publication. 

CoLnlnt:s, Onw. October 4, 1911. 

Hox. C. :\T. CAwwt:u .. Village Nolidtor. Waverly, Ohio. 

llEAH 811!:-I heg your pardon for not sooner replying to your lettet· of 
.July 1st. The Attorney General's office has been almost submerged with worl{ 
along eYery conceivable line, and although our force is on duty from early 
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morning until late at night, we are unable to answer opinions with the prompti
tude we desire. 

You inquire whether or not in view of the provisions of the so-called Smith 
one per cent. law it is now incumbent upon council to publish a tax levy ordi
nance. On account of the opinion which I entertain with reference to the pub
lication of the tax levy ordinances prior to the p:1ssage of the Smith bill, I 
I believe it is not necessary to go into a consideration of the question of 
whether under the Smith one per cent. law the estimates certified by the 
council to the budget comm!ssion should be determined by ordinance or reso
lution. I assume that the resolution of the council is all that is necessary to 
be :::.dopted in order to determine the amount that the municipal corporation 
would ask to be raised for its purposes. But whether resolt:tion or ordinance, 

."the same need not be publ:shed in view of the language of .Judge Scott in the 
case of Blanchard, Treasurer, v. I!issell, to be found in 11 Ohio State Reports, 
103; Judge Scott, speaking for the court directly upon the point, says this: 

"Beside, we are not aware of any provision in the statute which 
requires a town council to levy taxes solely by ordinance. Such an 
act, by whatever name it may be called, is properly in the nature of a 
resolution. It is of a temporary character, and prescribes no perma
nent rule of government. And though clothed in the forms of an 
ordinance, it may well have the effect of a resolution without the sig
nature of the presiding officer." 

The language of the judge is in no sense obiter because he uses the ex
r-reesion "We are not aware," etc., thus showing the court is one on the sub
ject. 

Section 4227 of the General Code proyides, inter alia, that ordinances of a 
general nature, or providing for improvements, shall be published before going 

. into operation. 
The estimate provided for in the Smith one per cent. tax law may without 

any doubt be determined by resolution. It is a question of a temporary char
acter; there is no permanent rule of government prescribed by it. 

I do not see what possible .... good could come from the publication of such 
an estimate, nor what good could come from the publication of such an ordi
nance, because the action of council under the old law prior to the Smith law 
was final if the council kept within the limit. If the council under the old 
law failed to keep within the limit it was the duty of the auditor to return the 
resolution or ordinance of the council to the council for correction. 

I am, tb.erefore, clearly of the opinion that there is no need for publication 
of the action or the council in fixing its estimate to be certified to the budget 
commission, and that the action of the council is properly taken by resolution. 

Very truly yours, 
TDIOTIIY S. HoG.\X. 

Attorney General. 
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COGNCIL:\IAN-QlJALIFICATIONS-RE:\IOVAL FR0:\1 OTHER CITY 
WORKS FORFEITURE. 

A councilman tcho removes tcith his family to another city, even though he 
intends such removal to be for a temporary period, changes his domicile tcithin 
the meaning of section 4218, General Code, and forfeits, thereby, his position 
as ccuncilman. 

CoLU:MBtJS, Onro, October 25, 1911. 

Hox. JoHx S. RoLLER, Village Solicitor, Lowellville, Ohio. 
D~;AH Sm:-I herewith acknowledge receipt of your communication of Octo· 

her 9th, 1911, wherein you inquire as follows: 

·'A legal question has arisen in the village council here, which it 
has been deemed proper to submit to you for your consideration and 
opinion. It is as follows, to wit: 

"A member of council of this village, a married man, Jiving with 
his family, has moved his family to Youngstown, Ohio, merely for tem
porary purposes, as he stat€s, with no intention of making that place 
his future residence, but intends to return here, when the temporary 
purpose which caused the removal ceases to exist, which may be next 
week, next month, or next year. The member is a large property 
owner here and is extensively engaged in business in this place, which 
he personaly supervis€s, he being here each day during business hours. 

"The matter was submitted to the undersigned for opinion and I 
concluded and so answered council, that the member, notwithstanding 
removal of hi; family as stated, for the purpose as stated, still remains 
a legal member of the council." 

In reply to your inquiry as to whether or not said member so removing 
from the municipality remains a legal member of the council, I desire to cite 
section 4218 of the General Code, which provides as follows: 

"Each member of council shall have resided in the village one year 
next pr€ceding his election, and shall be an elector thereof. No mem
ber of the council shall hold any other public office or employment, ex· 
cept that of notary public or member of the state militia, or be inter
ested in any eontract with the village. Any member who ceases to 
possess any of the qualifications herein required or removes from the 
village shall forfeit his office." 

The former provision of the statutes as to the removal of an officer from 
the mt.";licipality was contained in section 1715, Bates Revised Statutes (68 
0. L., 115), and provided as follows: 

"When any officer shal! remove without the limits of the corpora
tion, such removal shall be deemed a vacating of the office, and the 
vac-ancy shall be filled as in other cases; provided, however, that the 
provisions of this section shall not be held to apply to either the city 
solicitor or police judge." 

49-Yol. 11-A. G. 
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It is clear from the provisions of the said section· 1715 that when an officer 
removed from the municipality and thereby established his domicile beyond or 
outside of the corporation, such act or removal ipso facto created a vacancy 
of the office, even though such removal was for an indefinite .Period of time. I 
believe it was the intent of the legislature to retain this qualification in respect 
to the domicile of councilmen in the present municipal code in the use of the 
following phrase: 

"Any member who ceases to possess any of the qualifications herein 
required or removes from the village forfeits his office." 

I am, therefore, of the opinion that said member, when he removes from 
the village with his family, even though such removal is for an indefinite period 
of time, that he thereby changes his domicile and forfeits his office, and that 
he is no longer a legal member of the council. 

452. 

Very truly yours, 
TnlOTHY S. HoGAN, 

Attorney Generar 

NEWSPAPERS- PUBLICATION-ORDINANCES DETERMINING TO PRO
CEED AND TO EMPLOY VILLAGE SOLICITOR- INITIATIVE AND 
REFERENDUM ACT- ORDINANCES DETERMINING TO PROCEED 
AND BOND ISSUE AND SE:\11-ANNUAL APPROPRIATION ORDINANCE. 

Where there are no newspapers of daily circulation in a munimpality, nor 
newspapers of opposite politics of general circulation therein, an ordinance cle
termining to proceed with a street improvement need be published but once in 
a weelcly newspaper of general circulation in said municipality. 

An ordinance determining to proceed will no·t become effective for sixty 
<lays, and until that time, an ordinance tor the issuing of bonds cannot be 
passed. The latter ordinance, however, when validly passed, is not required to 
lay over tor sixty days. 

A semi-annual appropriation ordinance does not of itself expena money 
an<l is, therefore, not tcithin the initiative ancl referenaum act. 

An ordinance providing tor the employment of a village solicito1· is not of 
s11ch a general nature as to require publication. 

Cm,u~mDs, Onro, November 3, 1911. 

Hox. C. C. MmDLESWART, Solicitor tor the Village of 11-Iatamoras, Marietta, Ohio. 

DEAR Sm:-I am in receipt of your letter of September 22d wherein you 
state in part as follows: 

"I am writing you as the village solicitor of Matamoras, this 
county, and would like to have your ruling on the questions involved. 

"On August 25, 1911, the village council of Matamoras passed a 
street improvement ordinance determining to proceed with the im
provement of a portion of First street of that village, the necessity 
resolution therefor having been passed June 19, 1911. 

"The improvement ordinance was published on two successive 
Thursdays, August 31st and September 7, 1911, in the Matamoras En-
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terprise, a weekly newspaper of general circulation in the village, thPre 
being no daily paper published therein. 

"I had publication made twice in order to be perfectly safe, al
though one publication might have been sufficient. 

"R. S. 0. section 1695 prcvides as follows: 
" 'Ordinances of a general nature, or providing for improvements, 

shall be published in some newspaper of general circulation in the 
corporation; if a daily, twice, and if a weekly, once, before going into 
operation.' 

"Was one publication of this ordinance sufficient, and is one pub
lication of similar ordinances and resolutions sufficient, or should they 
be published twice? 

""When will this ordinance take effect, ten days from the date of 
its first publication, September 10, 1911, R. S. 0. section 1695, or sixty 
days from the date of its passage, October 24, 1911, 102 Ohio Laws, 
page 522, provid1ng no petition for submitting the question to voters 
is filed? 

"Does 102 0. L., pages 521-4, repeal the following clause in R. S. 0. 
section 1695? 'No ordinance shall tal'e effect until the expiration of 
ten days after the first publication of such notice.' 

"On September 19, 1911, an ordinance of the village to issue a bond 
to provide for its share of the paving of said First street was passed, 
and the first publication was made in the same paper September 21, 
1911. 

"When will this bond ordinance take effect, October 2, 1911, ten 
days after its first publication, R. S. 0. section 1695, or November 17, 
1911, sixty days after its passage, 102 0. L., page 522, provided, of 
course, no petition is filed, or should I have waited to pass this bond 
ordinance until October 24, 1911, the date of the expiration of the im
provement ordinance? 

"In case, however, no petition to submit the question to the vote of 
people is filed in either case within the proper time, would not the bond 
orclinance be just as valid, passed and published as it has been, as if it 
had been pasRerl and published in accordance with 102 0. L., pages 
521-4? 

"Does 102 0. L., 522-4, apply to the semi-annual appropriation ordi
nance, too? If it does, how are the employes of the village to be paid 
for their services until the time this ordinance would go into effect? 

"Is an ordinance employing a village solicitor for the term of two 
months one of such general nature that it should be published in a vil
lage newspaper?" 

The first question submitted by you is whether the publication in the 
Matamoras Enterprise of the ordinance determining to proceed with the im
provement of First street was sufficient, and also whether one publication of 
similar ordinances and resolutions is sufficient. 

From the statement made by you in your inquiry to the effect that the 
:\Iatamoras Enterprise is a weeldy newspaper of general circulation in the vil
lage, ancl that there is no daily newspaper published therein, I assume that 
there are no newspapers in such village which would conform to the require
ments of sections 4228 and 4229, General Code. 

As I view the law the ordinance determining to proceed with a street im
provement is an Qrdinance of a general nature, and although section 4227, Gen-
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eral Code, does not contain the language of section 1695, Revised Statutes, re
ferred to by you in your letter, I have in an opinion rendered to the bureau 
of inspection and supervision of public offices, under date of August 15, 1911, 
given it as my opinion that the language of section 1695, Revised Statutes 
(Sec. 1536-621, General Code), should be restored to section 4227, General Code, 
in order to give effect to the general scheme of the publication of ordinances. 

The language to be restored is as follows: 

(> 

"In some newspaper of general circulation in the corporation; if a 
daily, twice, if a weekly, once, before going into operation" 

in place of the language found in section 4227, General Code, as follows: 

"as herein provided for before going into operation." 

Such language having been restored to said section 4227, General Code, I 
am of the opinion that one publication of such ordinance mentioned in your 
inquirY in such. a newspaper is sufficient, there r.ot being in the municipality . 
two newspapers of opposite politics published and of general circulation therein, 
nor two newspapers of opposite politics of general circulation therein, and 
that all ordinances of a similar nature shall likewise be published ·as above 
indicated. 

You next inquire as to the time an ordinance determining to proceed with 
the street improvement will take effect in view of section 2 of the initiative 
and referendum act, 102 0. L., 521. 

In answer thereto I herewith enclose copy of an opinion rendered to Ron. 
Elmer T. Boyd, city solicitor, ~'[arion, Ohio, under date of October 4th, 1911. 

You next state that on September 17, 1911, an ordinance was passed pro
viding for an issuance of bonds to pay for the share of the village for the pav
ing of First street and that the first publication was made on September 21, 
1911, and you desire to lmow whether or not you should have waited to pass this 
bond ordinance until October 24th, 191l, the date on which the ordinance de
termining to proceed would become effective if no petition were filed. 

The petition determining to proceed with the improvement would not take 
effect until sixty days after its passage, and until it would so become effective 
there was no power in council to pass any ordinance for the issuance of bonds 
to pay for such improvement. 

Your inquiry discloses that the ordinance determining to proceed was 
passed on August 25th, 1911, and, therefore, such ordinance would n,ot become 
effective in less than sixty days after its passage, that is not until at least 
October 24th, and, therefore, as the ordinance for the issuing of bonds was 
passed on September 19th, it was premature, as such ordinance for the issu
ance of bonds is based upon the proposition that the ordinance determining to 
proceed is effective. 

I am, therefore, of the opinion that you should have waited until October 
24th, 1911, to pass the bond ordinance. 

You then ask whether the bond ordinance above mentioned would not be. 
come effective in case no ·petition was filed to submit the question of the de
termining ordinance to a vote of the people. 

As the determining ordinance does not become effective in less than sixty 
days and as there was no authority in council to pass the bond ordinance until 
the determining ordinance was effective, the validity of the bond ordinance 
being based upon the effectiveness of the determining ordinance, the passage 
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of the bond ordinancP, as you have stated, is premature, and, consequently, 
would not be valid if passed and published before the determining ordinance 
becomEs effective. 

The determining ordinance having become effective it would not he neces
sary that the bond ordinance should also lie sixty days before becoming effec
tive as is shown by opinion which I have heretofore rendered to Hon. :\L R. 
Smith, rity solicitor, Conneaut, Ohio, under date of October 25th, 1911. 

You next inquire whether the semi-annual appropriation is within the pro
visions of the initiative and referendum act. 

The appropriation ordinance of a municipality divides the money in the 
general treasury into various sums and sets them apart for specific purposes. 
While it is true that the appropriation ordinanPe deals with the revenues de
rived frcm taxes, and sets apart for the various departments of the municipal 
government certain sums to be expended by such department, yet it does not of 
itself expend the money, and I am, therefore, of the opinion that it is not 
within the purview of the initiative and referendum act. 

You next inquire whether the employment of a village solicitor is one of 
such general nature as to require publication. 

The employment of a village solicitor is for the purpose of advising the 
variol!s officers in the performance of their duties, and although it is true that 
part of the moneys derived by taxation is expended to pay the salary of such 
village solicitor, as fixed by council, yet as I view it, the statute providing for 
such Employment is not such a general nature as is contemplated in the statute, 
and, therefore, it is not necessary to publish an ordinance so providing. 

4riG. 

Very truly yours, 
Tfl\lOTIIY 8. HOGAN, 

Attorney Genen:l. 

BOARD OF TRUSTEES OF PUBLIC AFFAIRS-POWERS '1'0 CONTRACT
HAVE FOR:\IER POWERS OF WATERWORKS TRUSTEES NOW 
VESTED IN DIRECTOR OF PUBLIC SERVICE. 

The board of trustees of public affairs has the powers formerly vested in 
~catencorks trustees. These pon:ers are the same as are now vestecl in the 
director of public service ancl the boarrl of trustees of public affairs shall be 
governerl accordingly. Such lwerrl may. therefore. contract 1cith respect to 
muni(•ipal u:aterwcrk.~ and must advertise for bids. and conform with other 
requirements. tchcn a contract involves more than $500.00. 

CoLt')ttws, 01110. November 8, 1911. 

Hox. At u:x C. Aun.Eu, l'illage Nolidtor. Bellevue. Ohio. 
Dt·:An Slit:-! bE'g to aPimowledge receipt of your letter of I~ebruary 27th, 

in whieh you call attention to the manifest defect in section 43Gl, General Code, 
whiPh confers upon the board of trustees of public ~ffairs in villages, all the 
powers of waterworks trustees, whereas there are no such officers as water
worY.s trustees mentioned in the eode. The specific question which has been 
raised under this statute is as to the authority of a board of trustees of public 
affairs of a village by contraet to <'reate an indebtedness of more than five hun
dred dollarH, without advertising for competitive bids. 

The question as to the meaning of section 4361, General Code, was pre-
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sented to this department and a bill prepared under the direction of my prede
cessor was presented to the general assembly for the purpose of correcting it, 
so as to make it read: 

"The board of trustees of public affairs shall have all the powers 
and perform all the duties provided in this title to be exercised and 
performed by the director of public service with regard to water
works." 

Your inquiry was delayed, pending the action of the legislature thereon. 
The general assembly, however, failed to pass the bill referred to. 

Section 4361, General Code, provides in part as follows: 

"The board of trustees of public affairs shall have all the power _ 
and perform all the duties provided in this title to be exercised and 
performed by the trustees of waterworl,s." 

As you point out, "this title" does not again· mention "trustees of waterworks"; 
it is, therefore, an ambiguity, apparent upon the face of the codified section. 
have, in numerous instances held, following the established weight of authority, 
that where an ambiguity is created in process of codification the pre-existing 
law may be looked to for the purpose of ascertaining the intention of the legis
lature. The pre-existing law befog consulted discloses at once the fact that the 
powers ot trustees of waterworks are the same powers now vested in the direc
tor of public service of a city by sections 3956 to 3981, General Code. ·Those 
powers, in my opinion, are the statutory powers of the board of trustees of 
public affairs. In addition thereto the board has such powers as may be ~on
ferred upon it by ordinance of council. · 

Coming now to the special question which you ask, namely: as to the power 
of a board of trustees of public affairs to enter into a contract involving the 
expenditure of more than five hundred dollars without advertising for bids, I 
beg to state that in my judgment this question, too, requires reference to the 
pre-existing law in order to determine the exact intention of the legislature. 

Section 3961, General Code, provides that, 

"Subject to the provisions of this title the director of public service 
may mal'e contracts * * * necessary to the full and efficient man
agement and construction of waterworks." 

As you know, of course, "this title" provides in section 4326 that the direc
tor of public service, in making contracts, must advertise for bids if the ex
penditure involved exceeds five hundred dollars. Of course, this section does 
not refer to the trustees of public affairs. I find, however, that sections 3961, 
et seq., General Code, were sections 2415, et seq., Revised Statutes. These sec
tions of the Revised Statutes applied, as I have pointed out, to the trustees of 
waterworl{S. I have already indicated that my opinion that the powers of the 
trustees of waterworks, under the old law, constitute the powers of the board 
of tn:stees of public affairs. Section 2419, Revised Statutes, now in part in
corporated in section 3965, General Code, provided as follows: 

''The trustees. or hoard, before entering into any contract for 
work to lle- done, the estimated cost of which exceeds five hundrE>d dol
Jars, shall cause at least two weel{s' notice to be given, in one or more 
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daily newspapers of gene-ral <"irculation in the corporation, that pro
posals will be re<"eived by the trustees, for the performing of the work 
specified in such notice; and the trustees shall contract with the lowest 
bidder, if in their opinion he can be depended on to do the work with 
ability, promptness, and fidelity; and if such be not the case, the trus
tees may award the contract to the next lowest bidder, or decline to 
contract and advertise again." 

In my opinion, the limitation of section 2419, Revised Statutes, must be 
regarded as applying now to the trustees of public affairs, although the section 
itself is technically repealed. 

It is my opinion, therefore, that the board of trustees of public affairs has 
the right to contract with respect to municipal waterworks, but- that in so con
tracting it must advertise for bids, etc., if the amount involved exceeds five 
hundred dollars. 

fi04a. 

Very truly yours, 
TniOTIIY S. Ho<L\:\', 

Attorney General. 

:\IAYOR ELECT-QUALIFICATIONS OF-FAILURE TO TAKE OATH 
WITHIN TEN DAYS- POWER OF COUNCIL TO DECLARE VACANCY. 

Section 4242, requiring an officer-elect to take oath ancl file his bond within 
ten days after notification of his election, is not a mandatory but a directory 
provision. 

Failure of a mayor, through mere neglect, to file his bond within such time, 
confers upon the counril, in its discretion, the power to declare the office vacant 

( 
ut' to permit said officer to qualify. 

Cou;:~mus, OHIO, December 22, 1911. 

Hox. AnTnt:n C. LoxonRAKF., Solicitor, Waterville, Ohio. 
DE.\R Sm: -Receipt of your favor of December 18, 1911, is acknowledged, 

in which you ask an opinion of the following: 

"On November 18th the clerk of the village notified the mayor
elect, at the last November election, of his election, and advised him .to 
talie the oath of office within ten days thereafter. Whether this notice 
waR the certificate of election provided for by section 5114, I am now 
unable to state, hut I am inclined to think that it was. At any rate, the 
clerk gave the notice on his own responsibility and without any direc
tion or authority on the part of the council. 

'"The mayor-elect failed to take the oath of office within the ten 
days, but did take the oath of office and filed the same with his bond 
with the clerk of the council on the 2d day of December, 1911. 

"The clerk, as I am informed, desires to approve the bond, provid
ing the offire has not been forfeited by the laws of the state of Ohio, 
and providing they may legally do so at the present time. They refer 
to se!'tion 4242 of the General Code and question whether that statute 
requires the ('Ouncil to declare the office vacant." 
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You then give your conclusions upon the question with the statutes and 
authorities upon which you rely. I am glad to have you express your views 
and cite authorities, as this is of great assistance to me in reaching my con· 
elusion. 

Section 5114, General Code, provides as follows: 

'"The returns of municipal elections shall be made by the judges 
and clerks in each precinct to the clerk or auditor of the municipality. 
Such clerk or auditor, or, in his absence or disability, a person selected 
by the council, shall call to his assistance the mayor, and, in his pres· 
ence, make an abstract and ascertain the cand.dates elected, as herein 
required with respect to county officers. Such clerlc or auditor shall 
malce a certificate as to each candidate so elected, and cause it to be 
cleliverecl to him. If there is no mayor, or he is absent, disabled or a 
candidate at such election, the clerk or auditor shall call to his assist· 
ance a jtlstice of the peace of the county." 

The clerk or auditor is required to give a certificate of election to the suc· 
'cno:sfd ca::1didatc::;. This is the official notice of ele::tion. Nothing short of 
this certificate will constitute legal not:ce of election. You are in doubt as to 
whether this certificate has been issued to the mayor-elect. I take it, however, 
that due legal notice was given on November 18, 1911. 

Section 2, General Code, provides as follows: 

"Each person chosen or appoint_ed to an office under the constitu· 
tion or laws of the state, and each deputy or clerk of such officer, 
shall take an oath of office before enter:ng upon the discharge of his 
duties. The failure to take such oath shall not affect his liability or 
the liability of his sureties."· 

The mayor-elect has complied with this statute and it therefore cannot 
apply to the question asked. 

Section 7 of the General Code provides: 

"A person elected or appointed to an office who is required by law 
to give a bond or security previous to the performances of the duties 
imposed on him by his office, who refuses or neglects to give such bond 
or furnish such security, within the time and in the manner prescribed 
by law, and in all respects to qualify himself for the performance of 
such duties, shall be deemed to have refused to accept the office to 
which he was elected or appointed, and such office shall be considered 
vacant and be filled as provided by law." 

This section does not fix the time for giving the bond, except that it must 
11e done before entering upon the duties of his office, but it declares the office 
vacant if such bond is not given within the time and in the manner prescribed 
by law. 

Section 4666, General Code, provides: 

"Each officer of the corporation, or of any department or board 
thereof, whether elected or appointed as a substitute for a regular 
officer, shall be an elector within the corporation, except as otherwise 
expressly provided, ancl before enterinu upon his official cluties shall 
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tal:c a;1 oath to sup;H,d the r·m1.~titutirm of t11c Cnited States and the 
constitt:tion of Ohio, and an oath that he will faithfully, honestly and 
imnartially discharge the duties of the office. Such nrovisions as to 
official oaths shall extend to denuties, but they need not be electors." 

Section 4669, General Code, provides: 

''Each officer requirerl by lau; or ordinance to give bond shall do so 
ce{o.-e entering upo;z the duties of office, except as otherwise provided 
in this title. In its discretion council at any time may require each 
officer to give a new or additional bond. Except that of the auditor or 
clerk, each bond upon its annroval shall be dPlivered to the auditor or 
clerl,, who shall immediately record it in a record provided for that 
purpose and file and carefully preserve it in his office. The bond of 
the auditor or clerk shall be delivered to the treasurer, who shall in 
like manner record and preserve it." 

By virtue of these sections the officers-elect of a municipality must take 
the oath and give the bond required of them before entering upon the discharge 
of their duties. This has been done by the mayor-elect in your case. 

Section 4242, General Code, provides: 

"The council may rleclare vacant the office of any verson elected or 
aprointed to an office who falls to take the required official oath or to 
g:ve any bond requir€d of him, within ten days after he has been noti· 
tied of his appointment or election, or obligation to give a new or addi· 
tiona! tone!, as the case may be." 

The mayor-elect has not taken the oath of office, or given the bond required 
of him, within ten days after receiving offic:al notice of his election. This sec
tion, in such cases, authorizes council to declare the office vat:ant. Is it dircc 
tory or is it mandatory upon council to declare the office vacant? 

In case of Poorman vs. County Commissioners, Gl 0. S., 506, the syllabus 
reads: 

"If one elected to the office of sheriff fails, without justification, to 
g:ve an official bond before the first Monday of .January next after his 
elc~tio:1 there oecurs on that day a vacancy in the office which the 
county commissioners should fill by appointment." 

This !'ase was decided upon section 7, General Code, supra ( R. S. section 
19), and Revised Statute section 1205, which provided: 

"If the sheriff fails to give bond within the time above specified, 
or fails to give additional sureties on his bond, or a new bond within 
ten days !l.fter he has received written notice that the county commis· 
sionns require such adf!:tional surety or new bond, then the said com· 
missioners shall declare the office vacant and sa:d office shall thereupon 
be filled as provided by law." 

Dillon on :\lunicipal Corporations at seetion 394, 5th Ed., slates the rul•' 
as follows: 
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" * * * Statutes requiring an oath of office and bond are usually 
directory in their nature; and unless the failure to take the .oath or 
give the bond by the time prescribed is expressly declared, ipso facto, 

_to vacate the office, the oath may be taken or the bond given after
wards, if no vacancy has been declared-'' 

In case of Cawley v. People, 95 Ill., 249, the first syllabus is as follows: 

"The provision of law requiring a county treasurer to file or renew 
his official bond on or before the first day of December next after his 
election is not mandatory, but directory. The neglect to file such bond 
in the prescribed time is but a ground of forfeiture, and is not for
feiture of itself, and a subsequent approval of his bond filed at a later 
day is a waiver of a right to declare a vacancy in the office." 

In case of Chicago v. Gage, 95 Ill., 593, Sheldon, J., at page 622, says: 

" * * * The object of the statute was not a change of person to 
hold the office, but to secure an official bond. That having been given, 
the person whom the people had elected would seem the more_ proper 
person to have the .office, than one appointed by the mayor and council. 

"It is conceded that after the expiration of the fifteen days the 
mayor and council would have been fully justified in refusing to accept 
and approve this bond, because of this default; and in appointing 
Gage'.s successor, as in the case of Ross v. People, 78 Ill., 375. Had 
they so elected Gage's right to the office would have been forfeited, and 
a person appointed who would give a bond. But (in theory at least) 
the rights and interests of the public were made equally secure by 
electfng to waive the right of forfeiture and accepting and approving 
the bond in suit, after the fifteen days." 

Section 4242, General Code, controls in your case, as none of the other sec
tions have been violated. This section is directory and not mandatory. That 
is, council may declare the office vacant upon failure to take the oath of office 
and give the bond within ten days after notice of election thereto, or it may 
waive this right and permit the officer-elect to qualify after said ten days has 
elapsed. Failure to give bond within said ten days is a ground for forfeiture, 
bt: t is not an actual forfeiture of the office. 

Council has not as yet acted, and until it declares the office vacant. the 
officer·elect may procEed to qualify as required by law, and the proper otficer or 
officers may proceed to approve the bond. 

Respectfully, 
TIMOTHY S. HOOAX, 

Attorney General. 
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52. 
(.lliscellancous) 

BOARD OF VETERINARY EXA::\IINERS-POWER TO CO::\IPEL APPLICANT 
TO APPEAR AND ANSWER ORALLY-DISCRETIONARY RIGHT TO 
REFUSE CERTIFICATE UPON ABSENCE OF SATISFACTORY EVI· 
DENCE. 

CoLu~mus, OHIO, January 23, 1911. 

Hox. :MICHAEL CAHILL, Eaton, Ohio. 

DEAR SIR:-Your communication of January 19 asking for my construction 
of section 1174-1, 101 0. L., p. 355, is received. 

I beg to advise you that this department has already given a construction 
of the section referred to in an opinion dated December 1, 1910, addressed to 
Dr. David S. White, secretary Ohio State Board of Veterinary Examiners, a 
copy of which is herewith enclosed. 

The opinion rendered to Dr. White does not answer specifically your in
quiry as to whether oral testimony can be required to be given by the board 
touching on or bearing upon the practice of the applicant. 

I am of the opinion that in the use of the words "satisfactory evidence" 
this board is given a broad discretionary power, and that under this section 
they may require that the person making application for a certificate must 
present himself in person before said board, and the board may ask him, or 
any other witness, orally any question touching on or bearing upon the prac
tice of the applicant prior to May 21st, 1894, and that if for any cause said 
applicant fails to satisfy said board of veterinary examiners that he comes 
within the spirit of this law, then said board not only has a right, but it is 
their duty to refuse to grant said applicant a certificate as provided in this 
section, and the act of said board in refusing to grant such certificate being 
discretionary, is uot reviewable unless there has been manifest abuse of such 
discretionary power. 

Enclosure. 

62. 

Yours -very truly, 
TniOTHY S. HOGAN, 

Attorney General. 

:\1UNICIPAL PAWN SHOPS-CONSTITUTIONALITY-PUBLIC PURPOSE. 

A bill to authorize cities to establish, regulate ancL maintain municipal 
pawn rlepartments and to p·rovide means therefor, by empozcering council to 
levy and collect a tax on tlze property of the municipality, is for a "pu!Jlic pur· 
pose" and its burdens may be borne by tlze municipality wlzose citizens receive 
the benefit thereof. 

The constitutionality of sairl bill may not, therefore, be assailed. 

Cou·mn:s, Omo, January 25, 1911. 

Hox . .JosEPJI F. Bl·:ltTS('II. (.'olllliiiJIIs. OT!io. 

Ut:Ait Sm:-You request my opinion as to the constitutionality of Homw 
hill No. !i3, entitled 
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"A bill to authorize cities to establish, manage, regulate and main· 
tain municipal pawn departments and to provide the means therefor." 

I confess that I am averse to passing upon the constitutionality of pro
posed acts of the General Assembly. I feel that the Attorney General, in con
sidering a bill which has not even been enacted by the General Assembly, 
should feel even more reluctant to consider this question than a court feels in 
considering a like question as to an act of the General Assembly. 

In this case, however, I have no hesitancy in stating that the bill in ques
tion is constitutional. Its constitutionality would be assailed, if at all, because 
of the provision of section 3, which provides that council, 

"For the purpose of creating a municipal pawn fund shall have 
the power to levy and collect the tax * * * on the taxable property 
of the municipality * * 

,, until said municipal pawn department 
becomes self supporting." 

In no other particular, so far as I am able to ascertain by the examination 
of the bill, would the rights of the public or of individuals be in any way af
fected by the enactment of the bill. 

There is a principle of constitutional law inherent in the institution of 
popular government itself which is to the effect that taxation must be for a 
public purpose. There are .many decisions defining what constitutes a public 
purpose. In such examination as I have been able to make of the decisions, 
however, I have not been able to find any decision in point as relating to the 
question presented by this bill. My examination, however, satisfies me as to 
one significant fact, viz: that the trend of judicial opinion with regard to what 
enterprises and purposes are public enterprises and purposes is decidedly to
ward a broader application of that term. 

The general rule which runs through all of these decisions is nowhere 
better stated than by Judge Cooley in his work on Constitutional Limitations, 
page 598, et seq. Although the text of this work was written a number of years 
ago, the principles it sets forth are still applicable, subject only to the remarks 
above made as to the tendency of the courts, in applying them. The following 
statements of the learned author are of interest in this connection: 

·:In the first place, taxation having for its only legitimate object 
the raising of money for public:: purposes and the proper needs of gov
ernment, the exaction of moneys from the citizens for other purposes 
is not a proper exercise of this power and must therefore be unauthor
ized. In this place, however, we do not use the word public in any 
narrow and restricted sense, nor do we mean to be understood that 
whenever the legislature shall overstep the legitimate bounds of their 
authority, the case will be such that the courts can interfere to arrest 
their action. * * * 

"It must always be conceded that the proper authority to deter
mine what should and should not constitute a public burden is the 
legislati?:e department of the state. This is not only true for the state 
at large, but it is true also in respect to each municipality or political 
division of the state; these inferior corporate existences having only 
such authority in this regard as the legislature shall confer upon them. 
And in determining this question the legislature cannot be held to any 
narrow or technical rule. Not only are certain expenditures absolutely 
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essential to the continued existence of the government and the per
formance of its ordinary functions, but as a matter of policy it may 
sometimes be proper and wise to assume other burdens which rest en
tirEly on considerations of honor, gratitude, or charity. " " " There 
will therefore be necessary expenditures, and expenditures which rest 
upon considerations of policy only., and in regard to the one as much 
as to the other, the decision of that department which alone questions 
of state policy are addressed must be accepted as conclusive. * "' "' 
When, therefore, the legislature assumes to impose a pecuniary burden 
upon the citizen in the form of a tax, two questions may always be 
raised: 

"First, whether the purpose of such burden may properly be con
sidered public on any of the grounds above indicated; and 

"Second, if public, then whether the burden is one which should 
properly be borne by the district upon which it is imposed." 

Tested by these rules, the bill submitted to me in its present form, is un· 
doubtedly constitutional. The General Assembly in enacting it would exercise 
its judgment to the effect that a public pawn shop is a public utility; this judg
ment would, in no event, be reviewed by the courts. The pawn department 
created by the bill is for the benefit of all citizens of the municipality who may 
desire to avail themselves of its privileges, but its business is limited by section 
sixteen of the bill to persons who are "settled legal residents of the city" and 
therefore liable to become public burdens therein. From this it follows that 
not only is the enterprise one for which taxes may lawfully be levied, but such 
taxes would be properly levied upon the duplicate of the city. 

I may add that there does net seem to be any question as to the applica· 
tion of section G, Article VIII, of the constitution of Ohio, which provides 
that, 

"The General Assembly never authorized any city * * * to be-
come the stockholders * in any 
raise money for, or loan its credit to, for " 
* * '' corporations * * * " 

corporations, or to 
in aid of, any snell 

The enterprise contemplated in the bill is entirely public. 
Very truly yours, 

TnroTIIY S. HOGAX, 

Attorney General. 
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121. 

COUNCIL-i\'IAJORITY A QUORUM TO DO BUSINESS-PASSAGE OF' OR
DINANCES BY A MAJORITY OF MEMBERS "ELECTED." 

As under section 4237, General Code, a majority of the members elected to 
council shall be a quorum to do business, 0 a health officer may be elected by the 
vote of three ottt of five members present at a special meeting, which the sixth 
cottncilman was unable to attend because of sickness. 

Ordinances, however, shall be passed by virttLe ot section 4224, General 
Corle, only by a majority vote of all members elected, to cotmcil. 

February 15th, 1911. 

Ho:". A. J. McNAIR, Attorney at Law, Oinc;innati, Ohio. 
DEAH SJR:-Your favor ·Of February 3d received. You state: 

"I am the town solicitor of Newton, Ohio, and the fo!lowing point 
of law bas been presented to me, upon which I would like to have your 
opmwn: At a special meeting ·of council held for the purpose of ap
pointing a health officer, in January, 1911, which was the end of the 
term for which the old health officer was heretofore appointed, one of 
the six members of council was sick and unable to attend said meeting. 
Three members voted for a new physician, a resident of the town, for 
health officer for the ensuing year; the other two members present 
voted for the present health officer, a physician, resident of the town. 
Had the sick member been present, and it is not known now when he 
can be present, he would have voted for the old health officer, which 
would have made a tie vote.", 

and you inquire: 

Whether the new. physician referred to in your letter was elected health of· 
ficer by reason of receiving three votes out of five members of council present 
and voting. 

Section 4237, General Code, provides: 

"A majority of all the members elected shall be a quorum to do 
business." 

Section 4224 provides how ordinances and resolutions of council may be 
passed, and states that no ordinance shall be passed by council without the con· 
currence of a majority of all the members elected thereto. 

I am of opinion, therefore, that the concurrence of a majority of a quorum 
may elect members of the board of health and perform any and all other busi
ness that may come before council, except the passage of ordinances which re· 
quire "a majority of all the members elected thereto," and that the physician 
who received the votes of three members out of five members of council of 
Newton, Ohio, as stated in your letter, was elected the health officer, even 
though the council is composed of six members, one being absent from said 
meeting. This opinion is sustained by the supreme court of Ohio in the case of 
The State ex rei. William Shinnich, Jr., vs .. John A. Green, 27 0. S., 227. In 
that case the council of the city of Zanesville was composed of eighteen mem
bers, all present at the meeting of organization of council; the mayor was act-
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ing as president and an election of clerk was bad at that meeting. A motion 
was made by one of the councilmen to elect S. as clerk and nine memuers out 
of the eighteen voted, the other nine refraining from voting. It was held that 
S. was legally elected clerk of council of the city of Zanesville, although he 
received but nine votes, which was not a majority of all the members elected. 
The answer to your first question naturally disposes of your second question. 

130. 

Yours truly, 
TDfOTIIY s. HOOAX, 

Attorney General. 

COUNTY Co:\DIISSIONERS-POWER TO REGt;LATE VEHICLES IN USE 
OF COUNTY ROADS. 

February 23, 1911. 

Hox. ,V. D. SHERWOOD, County Commissioner, Delaware, Ohio. 
DEAR S1n:-Your favor of February 21st, regarding my decision in respect 

to hauling over improved roads of the Girls' Industrial Home in your county, 
is at hand. The opinion to which you refer that I rendered the Girls' Indus
trial Home was to the effect that the county commissioners cannot legally pre
vent the said home from hauling coal over the pike in question, provided the 
said home compliecl with the provisions of section 7459 of the General Cocle. 

It is my opinion that the provisions of said section apply to any person, 
firm or corporation using the said road, or any other roads in your county, and 
that you have the right as a "board of directors" to regulate "the increased 
gross weight in quantity greater than thirty-four hundred pounds that may be 
carried, including weight of vehicles, in vehicles having a width of tire three 
inches or upwards." 

170. 

Very truly yours, 
TnfOTHY S: HOGAX, 

Attorney General. 

FEES OF CLERK OF COURTS FOR DISBURSE:\iENT OF :MONEYS RE· 
CEIVED BY ORDER OF COURT OR ON .JUDGMENTS, OTHER THAN 
FEES AND COSTS-NO APPLICATION OF STATUTE TO CRI:\UNAL 
CASES. 

Cm.e:~rnrH, Onto, .:\larch 9, 1911. 

Hox. 'V:11. E. BEcK, Clerk of Courts, Xew Philarlelphia, Ohio. 
DEAlt SII::-I beg to acknowledge receipt of your Jetter of :\larch 3d, in 

which you submit the following question and request my opinion thereon, viz: 

"Does that part of section 2901 of the General Code which pro
viues that the clerk of court is entitled to a commission of one per cent. 
on the first thousanu dollars and one-fourth of one per cent. on all ex
ceeding one thousand dollars, for receiving and disbursing money other 
than costs and fees paid to such clerk in pursuance of an order of 
court, or on judgments, and which has not been collected by the sheriff 
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or other proper officer on order of execution, to be taxed. against a party 
charged with the payment of such money, apply to criminal cases?" 

In reply thereto I desire to say it is my opinion that that part of said sec
tion above referred to does not apply to criminal cases, but to civil cases where 
the clerk receives and disburses money other than costs and fees paid to him 
in pursuance of an ·order of court or on judgments. 

A 175. 

Very truly yours, 
TIMOTHY S. HOGAX, 

Attorney General. 

CLERK OF COURTS-SUPPLIES, BOOKS, ETC., TO BE FURNISHED BY 
THE COUNTY COMMISSIONERS. 

Books, supplies and necessary things tor the office of clerk of courts must 
be furnishecl by the county commissioners and these officials may cletermine in 
what manner they they shall be supplied. 

When the co·mmissioners fail to provicle the same, the clerk may order 
them and the commissioners will be obligetl to pay the bill. 

COLt:.:IIBl'S, OniO, March 11, 1911. 

Hox. AnnA_::Ir Vv. AWER, Clerk Common Pleas Court, Canton, Ohio. 
DEAn SIIc-I beg to acknowledge receipt of your letter of March 3d where

in you state: 

"I wish your opinion upon the right and duty of the clerk of 
courts to order the supplies and bool's and necessary things for the 
proper conduct of the business of his office and of the courts. 

"Our commissioners have passed a resolution that no supplies will 
be paid for unless the county official files a requisition with them, and 
then they let them upon bids submitted. At times I find that it is im
possible to get things that I need in time, when the judges order them. 

"The question is, whether or not I must file a requisition, or can I 
get them and must they pay for them a reasonable price?" 

Section 2872, General Code, provides: 

"The county commissioners shall furnish the clerk all blank 
books, including the printed trial dockets, blanks, stationery, and all 
things necessary for the prompt discharge of his duty. The clerk may 
procure all such articles and upon his certificate shall be allowed 
therefor." 

This department recently made a ruling to the effect that, under the pro
visions of the General Code, just quoted, if the county commissioners actually 
furnished or offered to furnish the· necessary supplies, the clerk is bound to 
accept the same, it being the duty of the commissioners under section 2872 to 
furnish him with the things that are necessary for the prompt discharge of his 
duty. It was also held that, in the event the commissioners failed at any time 
to supply the necessary books, stationery, etc., the clerk is authorized to pro
cure such articles and obtain allowance therefor on his certificate. 
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In the opinion referred to it was further suggested that the commissioners 
should consult with the clerk and in that way determine what supplies he might 
need. 

As to the second part of your question, namely: the necessity of filing a 
requisition under the rules of the commissioners, "when the judges order sup· 
plies," the matter is not clear. Section 1531 of the General Code provides: 

"Upon the written requisition of the court the clerk thereof shall 
provide it with necessary stationery, and furnish for its use reports of 
the decisions of the courts of this state and the latest edition of the 
Revised Statutes and Annotated Codes, which books shall be the prop
erty of the county. The expenses so incurred by the clerk shall be 
paid from the county treasury on the warrant of the county auditor. 
The performance of such duties by the sheriff, clerk and commissioners 
respectively may be enforced by the court." 

But this section comes under chapter 3 of title 4, and applies only to the cir· 
cuit court. I find no provision in the General Code that gives the same or 
similar rights to the courts of common pleas. 

I am of the opinion that as a general rule all of your supplies, bool\s and 
necessary things for the proper conduct of the business of your office should 
be ordered in such a way as the commissioners determine. 

186. 

Very truly yours, 
TIMOTHY S. HOGAN, 

.Attorney General. 

BOARD OF EDUCATION OF TOWNSHIP-APPOINTMENT OF OTHER THAN 
TOWNSHIP CLERK AS ITS CLERK- ELECTION ON BOND ISSUE 
HELD WHEN CLERK SERVES ILLEGALLY VOID-LEGAL ASSIST· 
ANCE OF PR,OSECUTING ATTORNEY IN CONTROVERSY BETWEEN 
BOARD OF EDUCATION AND TOWNSHIP CLERK. 

.An attempt by a township boara of education, after .April 26, 1910 (the date 
of the amendment making a township clerk the clerk of the school boara), to 
organize and elect other than the township clerk to the office of clerk of the 
board is void . 

.After such an organization, an election held to issue bonds, while the il
legally appointed clerk is acting without bond, is void . 

.As the prosecutor is made by statute the legal adviser of both the township 
clerk and the township board ot education, when a controversy arises between 
these two, he may aefend the side which, in his view, appears just. 

CoLU:MBUS, OHIO, March 21, 1911. 

Ho:>. JoHN W. KEELER, Attorney at Law, West Salem, Ohio. 
l\Iy DEAR Sm:-We are in receipt of request from the Hon. Price Russel 

asldng that we render an opinion to you direct upon the following statement of 
facts submitted by you, to-wit: 

"Board of education of Homer township organized on first )lon· 
day in January, 1910, and B. was elected clerk for one year. 

50-Vol. II-A. G. 
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"In November, 1910, E. was elected township clerk and qualified 
and is now the acting clerk of said township. Also E., on the first Mon
day of January, 1911, was present in person with his bondsmen and met 
with the board of education of Homer township. Requested that said 
board should reorganize; informing them he was ready with his bonds
men to execute any bond they should require_and that he was ready to 
assume the .duties of clerk of said board; all of which the said board 
refused to do. That afterward and on several occasions when the board 
of said township met, E. was present and offered to give the bond re
quired and enter on his duties. Also E. demanded of B. the books and 
papers pertaining to the office of clerk of said board of education, 
which demand B. refused. 

"That B. usurping said office has continued with the consent of 
three members of said board to hold the same. That there is no evi
dence of any bond having been filed with the auditor of Medina county 
by the said B. since 1909. That under the direction of the board as 
above, B., acting as clerl,, an election was held February 11, 1911, on a 
proposition to issue bonds to build additional school buildings. Same 
carried. 

"That sometime since said election said board attempted to reor
ganize. That at said reorganization or attempted reorganization said 
board attemp~ed to appoint and did so far as the records show appoint 
B. to the office of clerk of said boa:~:d. That B. to all intents and pur
poses is, under said action of the board still acting as said clerk and 
that he still refuses to turn -over the books and papers of said office to 
the regularly elected township clerk. 

"Query 1: Is the above described election valid, and are the bonds 
of any value? 

"2. What, if any, effect has the action of the board in attempting 
to reorganize as above by appointing B. clerk and refusing to permit E., 
the regularly elected township clerk, from qualifying. 

"3. Has E., the regularly elected township clerk and clerk of the 
school board, the right to expect the pros~cutor to bring the necessary 
action against the said B., clerk appointed by the board, to investigate 
by quo warranto' the rights of the parties?" 

Section 4747 of the General Code provides: 

"The board of education of each school district shall organize on 
the first Monday of January after the election of the members of such 
board. One member -of the board shall be elected president, one as 
vice-president, and in township school districts the clerk of the town
ship shall be clerk of the board. The president and vice-president shall 
serve for a term of one year and the clerk for a term not to exceed two 
years. In all other districts a person who may or may not be a mem
ber of the board shall be elected clerk. The board shall fix the time 
of holding its regular meetings." 

Section 8 of the General Code provides: 

"A person holding an office or public trust shall continue therein 
until his successor is elected or appointed and qualified, unless other
wise provided in the constitution or laws." 
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Section 4747, prior to the amendment of April 28, 1910, read as follows: 

"The board of education of each school district shall organize on 
the first :\1onday in January after the election of members of such 
board. One member of the board shall be elected president, and a 
person who may or may not be a member of the board, shall be elected 
clerk. The president shall serve for a term of one year and the clerk 
for a term not to exceed two years. The board shall fix the time of 
holding its regular meetings." 

By virtue of the proviSIOns of section 4747, prior to the amendment of 
April ·28, 1910, B. was duly elected clerk of the board of education for one year 
on the first Monday of January, 1910, and by virtue of section 8 above, he is en
titled to hold his said office until his successor is elected and qualified. 

In answer to your first question I would state that my opinion is that the 
election held on Febntary 11, 1911, on the proposition to issue bonds to build 
additional school buildings is valid. 

In answer to your second question would say that as section 4747 was 
amended on April 28, 1910 (101 0. L., 138), making the township clerk the 
clerk of the board, the action of the board in attempting to reorganize and ap
point B. to the office of clerk of the said board was null and void and of no force 
and effect. 

Answering your third question I would state that section 4761 of the Gen
eral Code makes the prosecuting attorney of the county the legal adviser of all 
boa refs of education (except in city school districts); and section 2917 makes 
the prosecuting attorney the legal adviser for all township officers. 

It is my opinion, therefore, as there is a controversy between two different 
parties to whom the prosecuting attorney is by law the legal adviser, it would 
he perfectly proper for him to decide as to which side the merits of the case 
belong and to represent that side. 

226 

VP.ry respectfully yours, 
TIMOTHY S. HOGAN, 

.Attorney General. 

GUARDIANS OF SEVERAL WARDS OF SAME PARENTS-MANDATORY 
TO FILE SEPARATE ACCOUNTS. 

It is mandatory upon a guardian of two or more wards, children of the 
same parents, to file separate accounts. 

CoLullml:'s, OHIO, April 20, 1911. 

Hox. OsCAR W. NEwllrAx . .Attorney at Law. Portsmouth, Ohio. 
:\1Y DEAR MR. NEWlllAX :-I ·am very sorry that delay has ensued in an

swering your letter regarding the matter of the filing of separate accounts by 
a guardian of two or more wards, children of the same parents. I distinctly 
recall receiving your Jetter and examining into the matter at the time, but in 
some unaccountable way your letter has been mislaid. Supposing that it had 
been answered, I dismissed the matter from my mind. 

I find the opinion of my predecessor to which you, if. I recall correctly, re
ferred in your Jetter, was based upon certain authorities. submitted in an opin-
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ion to the probate judge of Mercer county by the prosecuting attorney of that 
county, and by the probate judge referred to the bureau of inspection and super
vision of public offices. That department in turn referred the question to this 
department and the opinion was to the bureau. The authorities, however, were, 
I find, returned by this department to the bureau and by the bureau to the pro-
bate judge. · 

It has, therefore, been necessary for me to examine into the question de 
novo. On so doing I have, however, come to the same conclusion as that at 
which my predecessor arrived. In one view of the case it does not seem to be 
reasonable that a guardian of two or· more wards, children of the same parents 
and sharers in the same estate, should be required to file more than one account 
for all of his' wards, especially in view of the fact that the statute permits him 
to act as guardian of all of such wards under single letters of administration 
and under a single bond. The statutes do not, however, expressly authorize 
guardians to file single accounts in such cases, ~nd under similar statutes in 
other states it has been held repeatedly that separate accounts for each ward 
are mandatory. 

Connelly vs. Weatherby, 33 Ark, 658. 
Crow vs. Reed, 38 Ark., 482. 
Forteaux vs. LePage, 6 Ia., 123. 
Armstrong vs. Walkup, 9 Grattan, 372. 
State vs. Foy, 65 N. C., 265. 
Wood vs. Black, 84 Ind., 279. 

I do not find that the question has ever been decided in Ohio. Giauque in his 
manual, recommends filing separate accounts. 

The foregoing are all the authorities I have been able to find in such 
search as I have been able to make. In the absence of other authorities which 
I shol.lld be glad to entertain, if there are. any, I am of course compelled to 
follow my predecessor's opinion. 

With kind personal regards I am, 

268. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

OFFICES COMPATIBLE-MEMBER OF LEGISLATURE AND SUPERIN
TENDENT OF A DIVISION OF A CANAL. 

CoLUMBUs, OHIO, June 14, 1911. 
HON. BERXARD BELL, Massillon, Ohio. 

DEAR SIR:-1 herewith acknowledge ·receipt of your inquiry of yesterday 
which is as follows: 

"Can A., who is a member of the present legislature, hold a posi
tion of superintendent of a division of a canal?" 

and in reply I must confess that I have been unable to find any statutory inhi
bition against holding these two positions by the same person. The only re
striction I find against a member of the legislature holding any other position 
is section 15 of the General Code, which is as follows: 
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"Xo member of either house of the general assembly shall be ap· 
pointed as trustee or manager of a benevolent, educational, penal or re
formatory institution of the state, supported in whole or in part by the 
funds from the state treasury. A trustee or manager of any such insti· 
tution, or a member of the state board of agriculture, who accepts a cer
tificate of election to either house of the general assembly, shall forth
with resign as such trustee, manager or member, and in case he neg
lects or refuses so to do, the office shall be deemed vacated." 

I am therefore of the opinion that A., who is a member of the present leg
islature, can legally hold a position of superintendent of a division of the 
canal. 

270. 

Yours truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF REVIEW-MEMBER HOLDS UNTIL SUCCESSOR ELECTED 
AND QUALIFIED. 

The outgoing member of a board of review of a city holds his position until 
his success01· i.~ aJJpointe<l anrl qualified. 

COLUlltBUS, OHIO, June 14, 1911. 

Ho-x. S. D. LAXE, President of Boara of Review, Alliance, Ohio. 
D"AH Sm:-I herewith acknowledge receipt of your inquiry of June 13th, 

and also your inquiry of date June 8th, and in which latter inquiry you enclose 
an endorsement of your central committee of J. ,V. Teeters for reappointment 
for member of the board of review of Alliance. 

I wish to say first that I will give this matter my careful consideration anti 
will keep your endorsement in mind when the state board of appraisers acts on 
the matter of reappointment of a member of the board of review for your city. 

In your letter of .June 13th, you ask as follows: 

"On the 8th inst. we wrote inquiring regarding the continuance of 
Jesse W. Teeters on our board pending the appointment of his suc
cessor. Please let us have your opinion on this matter, as we are 
being detained in our work." 

and in your letter of June 8th you write: 

"Will you please send to Jesse W. Teeters, the {)Utgoing member 
of our board, papers qualifying or instructing him to continue on board 
until his successor is appointed, and oblige?" 

and in reply to your two inquiries, I wish to say that section 8 of the General 
Code provides as follows: 

"A person holding an office or public trust shall continue therein 
until his successor is elected or appointed and qualified, unless other
wise provided in the constitution or laws." 
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In an interpretation of the above section, the court said in the case of State 
ex rei. vs. Killets, 8 Circuit Court Report, 30, at page 32, of the opinion, says: 

"Section 8 is a general law, and passed at an early day under the 
constitution, and w·e think, for the express purpose, as far as the con
stitution will permit, of continuing and extending the term of office of 
any officer of the state, until such time as his successor shall be elected 
and qualified, so that there shall be no vacancy in the office. Section 
1240 must be read and construed with section 8, as each was undoubted
ly passed by the legislature with relation to the other. The constitu
tion provides that the clerk 'shall hold his office for the term of three 
years, and until his successor shall be elected and qualified.' The stat
utes provide, when properly construed together, that the term shall con
tinue until the successor is elected and qualified, unless some provision 
of the constitution prevent; but the constitution does not in this case 
prevent, but say his term shall continue." . 

So that, in conclusion, and by reason of the above citations, there being no 
constitutional or statutory provisions to the contrary, I am of the opinion that 
Mr. Teeter, the outgoing member of the board of review of the city of Alliance, 
holds his office as such member of said board until his successor is appointed 
and qualified; and further, it is not necessary to furnish said Mr. Teeter with 
any papers or commission to so act as such member until his successor is so 
appointed and qualified. 

274, 

Very respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

BASEBALL--UNLAWFUL SUNDAY FORENOON-POWER OF COUNCIL TO 
REGULATE. 

Section 13049, General Oode, makes baseball playing on Sunday forenoon a 
penal offense. Baseball playing in the afternoon, in the absence of regulation 
or prohibition by council, under authority of section 3657, General Oode, is not 
ttnlawful. 

COLU::IIBUS, OHIO, June 22, 1911. 

REv. JA::IIES M. BEXXETI', Secretary Manchester Ministerial Association, Man
chester, Ohio. 

REY. SIR:-I have your esteemed favor of June 6th in which you inquire as 
follows: 

"I am writing you by authority of the Manchester ministerial asso
ciation to inquire into the matter of Sunday baseball. Do the town
ship trustees have any voice concerning it_? If not, what officials may 
act and upon what grounds? Of course the ball ground here is outside 
of the village corporation." 

In reply to this inquiry I desire to state that the recent general assembly 
amended section 13049, General Code, relating to Sunday observance, so as to 
read as follows: 
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"Whoever, on Sunday, participates in or exhibits to the public with 
or without charge for admittance, in a building, room, ground, garden, 
or other place, a theatrical or dramatic performance or an equestrian 
or circus performance of jugglers, acrobats, rope dancing or sparring 
exhibition, variety show, negro minstrelsy, living statuary, ballooning, 
baseball playing in the forenoon, ten pins or other game of similar kind 
or participates in keeping a low or disorderly house of resort or sells, 
disposes of or gives away ale, beer, porter or spirituous liquor in a 
building appendant or adjacent thereto, where such show, performance, 
or exhibition is given, or house or place is kept, on complaint within 
twenty days thereafter, shall be fined not more than one hundred dol
lars or imprisoned in jail not more than six months or both." 

As you will observe, this section makes baseball playing Sunday forenoon 
an offense, and the conclusion necessarily follows from the plain wording of this 
statute that it is not unlawful to participate in baseball games on Sunday after
noon. 

Section 3657 of the General Code was also amended at the -recent session 
of the legislature so as to give to councils the power "to regulate, by license or 
otherwise, restrain or prohibit athletic games, etc." Wbile baseball is not 
specifically mentioned therein, in my judgment it clearly comes within the 
classification of an athletic game, and accordingly, I am of the opinion that 
councils may by ordinance regulate, restrain or prohibit the playing of baseball 
on Sundays, within the limits of the municipalities over which they exercise 
control. 

A careful search of the statutes on this subject fails to reveal a power resi
dent in township trustees or any other authority, except as above indicated, to 
prohibit baseball games on Sunday. 

276. 

VE!ry respectfully, 
TnroTHY S. HOGAN, 

Attorney General. 

JUSTICE OF PEACE-FILLING VACANCY BY TOWNSHIP TRUSTEES
TERM OF OFFICE OF APPOINTEE AND ELECTION OF SUCCESSOR. 

When a vacancy occurs in the of/ice ot jttstice of the peace, the township 
tmstees may fill the vacancy. The appointee shall hold until his successor is 
elected and qualified, which successor should be elected tor a term of four years 
at the next regular election tor justices of the peace to-wit: the fi,rst Tuesday 
after the first Monday in November in the odd numbered year. The successor 
so elected should qualify on the first day ot January following his election. 

June 26, 1911. 
MR. R. A. ~lAcK, Gallipolis, Ohio. 

DEAR Sue-Under date of June 22d you state the following: 

"Sometime ago one of the justices of the peace of this township 
died and another was appointed in his stead. The term. of the justice 
who died expires January, 1914. Does the justice of the peace who was 
appointed to fill the unexpired term hold his office until January, 1914, 
or must one be elected this fall? Section 1714 says that the trustees 
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shall appoint a justice of the peace in case of vacancy and he shall 
serve until the next regular election of justice of the peace, and until 
his successor is elected and qualified." 

Section 1714 of the General Code provides in part as follows: 

"If a vacancy occurs in the office of the justice of the peace by 
death, "' * * the trustees within ten days from receiving notice 
thereof, by a majority vote, shall appoint a qualified resident of the 
township to fill such vacancy, who shall serve until the next regular 
election tor justice of the peace, and 1tntil his successor is elected and 

qualified. * * "'" 

Section 1715 of the General Code provides: 

"At the next regular election for such ·office, a justice of the peace 
shall be elected in the manner provided by law, tor the term of four 
years commencing on the first day of January next following his elec
tion." 

Section 4831 of the General Code provides: 

''Township officers and justices of the peace shall be chosen by the 
electors of each township on the first Tuesday after the first Monday 
in November in the odd numbered years." 

As section 1714, supra, provides that the township trustees shall fill the 
vacancy until the next regular election for justice of the peace and until his 
successor is elected and qualified, and as section 1715, supra, provides that the 
justice elected at the next regular election shall serve for a term of four years 
commencing on the first day of January next following his election, and as 
section 4831, supra, provides that the regular election for justice of the peace 
shall be on the first Tuesday after the first Monday in November in the odd 
numbered years, I am of opinion that the justice of the peace who was ap
pointed to fill the unexpired term will hold his office only until January 1, 
1912, and that an election for justice of the peace should be held this fall, which 
newly elected justice will assume his office on January 1, 1912. 

Yours truly, 
TIMOTHY S. HOGAN, 

.Attorney General. 
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A 296. 

AUTO:\IOBILES-SPEED REGULATIONS-POWERS OF :\IUNICIPALITIES 
-DISPOSITION OF FINES COLLECTED BY :\IAYOR. 

Automobile speecl limits are fixed by state law ana the municipality has 
only the po1cer to define what are the business and closely built up portions of 
its territory for the eight-mile speed limit application. 

All fines collected therefcre. by the mayor, tor the violation of these speea 
provisions, should be turned into the county treasury monthly, in accordance 
with section 4270, General Corle. 

Corx::~mrs, Onro, July 15, 1911. 

Hox. J. W. DuxLAP, Mayor of Locli, Locli, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your communication of .July 

::1, 1911, in which you inquire as follows: 

"I write you for information regarding a point in the state motor 
vehicle Jaw, and that is in regard to the disposition of fines collected 
for violating the speed Jaw. There is a diversity of opinion regarding 
this, especially since the new law has been passed. 

"Lodi is an unincorporated village and the offense was committed 
within the incorporate limits of said village. A fine was imposed and 
collected. Does it go into the county or village treasury?" 

In reply to your inquiry I will say that section 12604 of the General Code 
provides as follows: 

"Whoever operates a motorcycle or motor vehicle at a greater 
speed than eight miles an hour in the business and closely built-up por
tions of a municipality or more than fifteen miles an hour in other 
portions thereof or more than twenty miles an hour outside of a munic
ipality, shall be fined not more than twenty-five dollars, and, for a sec
ond offense shall be fined not less than twenty-five dollars nor more 
than fifty dollars." 

Section 12608 of the General Code provides as follows: 

"The rates of speed mentioned in section twelve thousand six hun
dred and four, shall not be diminished or prohibited by an ordinance, 
rule or regulation of a municipality, board or other public authority, 
but municipalities, by ordinance, may define what are the business and 
closely built-up portions thereof." 

By reason of the above cited sections, it is my op1mon that any violation 
of the speed limit by one operating a motor vehicle is a violation of a state 
law rather than a violation of any municipal ordinance for the reason that sef'
tion 12608 of the General Code specifically says that the speed limit fixed by 
said seetion 12604 of the General Code shall not be changed by an ordinance 
or a resolution of a municipality and that the municipality only bas the power 
and authority to define what are the business and closely built-up portions of 
the respective municipalities of the state. 
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Section 4270 of the General Code provides as follows: 

"All fines and forfeitures collected by the mayor, or which in any 
manner comes into his hands, and all moneys received by him in his 
official capacity, other than his fees of ·office, shall be by him paid into 
the treasury of the corporation weekly. At the first regular meeting of 
the council in- each and every month, he shall submit a full statement 
of all such moneys received, from whom and for what purpose received, 
and when paid over. All fines, penalties, and forfeitures collected by 
him in state cases shall be by him paid over to the county treasurer 
monthly." 

In conclusion, therefore, I am of the opm10n that the provisions of section 
4270 of the General Code applies to fines collected "from those violating the 
provisions of section 12604 of the General Code, and that such fine so imposert 
and collected by the mayor in violation of said section 12604 should be paid 
over to the county treasurer, as provided by section 4270 of the General Code. 

B298. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

SALE OF ARTICLES BY WEIGHT AND MEASURE-AGREEMENT OF PAR· 
TIES-MERE ACCEPTANCE NOT AN AGREEMENT. 

All articles enumerated in section 6418·1, General Code, known as the weight 
law, may be sold either by weight or m.easu1·e if the .parties so expressly agree. 

·The mere acceptance by a purchaser with no 1£nderstanding that they are solcl 
by measure, would not constitute an agreement, however. 

CoLu::~mus, Onro, July 19, 1911. 

Hox. C. W. GoLDEX, Mayor, Ironton, Ohio. 
DEAR SIR:-Under date of July 12th you wrote me as follows: 

"I have a great many inquiries regarding the new weight law, 
passed by the last legislature. The question that arises, is: Can ar
ticles, named iii this law, be sold by weight or measure either, if both 
parties agree to the transaction? 

"Section 6418-1 reads as follows: 'All articles, hereinafter men
tioned, when sold, shall be sold by avoirdupois weight or numerical 
count (unless by tbe agreement of all contracting parties).' It also 
reads 'Whoever sells or offers for sale any article in this section, enu
merated in any other manner than herein specified, shall be deemed 
guilty of misdemeanor, etc.' 

"If you have time to consider this matter, I would be very glad if 
you would give me your opinion." 

The Jaw "Concerning which you inquire is entitled "An act to supplement 
section 6418 of the General Code, relative to selling articles of merchandise by 
weight of numerical count," and bears the number 6418-1 and provides as fol
lows: 
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"All articles hereinafter mentioned, when sold, shall be sold by 
avoirdupois weight or numerical count, unless by agreement of all con .. 
tracting parties, viz: * • * (articles here designated). Nothing 
in this section shall apply to seeds and other articles in sealed pack
ages. The provisions of this act shall in no way apply to goods sold or 
bought in car lots until said goods are sold at retail. Whoever sells or 
offers for sale any articles in this section enumerated, in any oth~:r 

manner than herein specified, shall be deemed guilty of a misdemeanor 
and upon conviction thereof, shall be fined not less than $10 nor more 
than $100 for the first offense, and not less than $25 nor more than 
$200 for the second offense, or imprisoned not more than three months, 
or both." 

I am of the opmwn that such articles as are named in such law can be 
sold by weight or measure either if both parties agree to the .transaction. 

I hold, however, that the mere acceptance by the purchaser of such articles, 
without any distinct understanding between the parties to the transaction that 
they are to be sold by measure, would not be sufficient to constitute an agree
ment of such contracting parties. 

308. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 

COUNCILMAN-COMPENSATION FOR ATTENDANCE AT ADJOURNED 
REGULAR MEETING-MONEY RECEIVED MAY BE DONATED TO 
CITY BUT NOT REFUNDED. 

A councilman who is present at an adjourned, regular meeting, though not 
present at the regular session, is deemed to be present at the meeting within 
the meaning of section 4209, General Code, providing for compensation of coun
cilmen. 

Compensation received tor such services is, therefore, rightly earned and 
can only be returned. by said co1mcilmen by way of a donation to the city. 

Cor.u;-.mcs, OHIO, July 29, 1911. 

Hox. M. R. SliiiTH. Attorney at Law, Conneaut, Ohio. 
DEAR Sm:-I beg to acknowledge receipt qf your communication of May 10, 

1911, and I wish to apologize to you for the delay in answering your inquiries. 
The delay has been due entirely to the large number of requests which this 
department has received for consideration. Your letter of inquiry is as fol
lows: 

"I received· a communication from our city auditor which I think 
fully explains itself, a copy of which I herewith enclose to you, and I 
have been requested to get your opinion on this matter, which I think 
is as fully set out in his letter as I could explain it. Thanking you in 
advance, I am," 

and the copy of the communication received by you from the city auditor, and 
to which you refer in your letter, is as follows: 
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"I am in a controversy with two of the members of the city coun
cil. I paid them for last month's services their full pay, there being 
two regular meetings of the month held on the lOth and the 24th. At 
the meeting of the 24th they were absent, but it held an adjourned ses
sion on the 26th, at which they were present and took part in the busi
ness, it being an adjourned session of .the 24th, or second meeting of 
the month. 

"As I read the law, they were in attendance at both the regular 
meetings, and I paid them accordingly. Now they insist on returning 
the pay for half of the month. I refuse to accept it as a refund for the 
reason, as above stated, that they were legally present at both the 
regular meetings of the month, and ~me of the 26th being an adjourned 
meeting from or of the 24th, and were legally paid and it could not 
legally be a refund, and could only be accepted as a donation. Now, I 
would be glad to have an authoritative opinion in this case. You 
Jmow the men. Everybody is wrong but them and nothing but the 
highest attainable authority will satisfy them." 

The question which you ask is in substance as to whether or not a council
man who attended the first regular meeting of the council of your city for a 
certain month, and who also attended an adjourned meeting of the second 
regular session of the council in and for the same month can now return one
half his monthly salary as a refund on account of his absence from the second 
regular meeting, although present at an adjourned meeting of the said council 
of its regular second meeting of the month. In reply to your inquiry, section 
4209 of the General Code provides as follows: 

"The compensation of members of council, if any is fixed, shall be 
in accordance with the time actually consumed in the discharge of their 
official duties, but shall not exceed one hundred and fifty dollars per 
year, each, in cities having a population according to the last preceding 
federal census, of twenty-five thousand, or less. For every thirty thou· 
sand additional inhabitants so determined, such compensation may be, 
but shall not exceed, an additional one hundred dollars per year, each, 
but the salary shall not exceed twelve hundred dollars per annum, and 
shall be paid semi-monthly. A proportionate reduction in his salary 
shall be made for non-attendance of any member upon any regular or 
special meeting of council." 

Inasmuch as the said member of council of your city was present at the 
first regular meeting of the month and was also present at an adjourned meet
ing of the second regular meeting of the same month, it is my opinion that 
within the meaning of the said statute said member of council was present at 
all of the meetings held during that month, and is, therefore, entitled to his 
full monthly salary, and if he desires to give back any parl of the said salary, 
it would have to be in the way of a donation to the said city for the reason 
that he has already earned his salary and he is legally entitled to the same. 
However, if he desires to return it or to give it to the city, it would have to be 
either as a gift or a donation. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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B 318. 

SALE AND ABANDON:\lENT OF WABASH AND ERIE CANAL LANDS-ACT 
PROVIDI::\'G FOR INVALID. 

The statutory enactment providing for the sale ana abanaonment of certain 
Wabash ana Erie Canal lands, 95 0. L., 77, contains irreconcilable provisions 
and its 'Validity, therefore, fails. 

The question, hotcever, is one tchich must be settled in the courts. 

COLL"~IBC'S, 0IIIO, August 8, 1911. 

Hox. TIMOTHY T. AXSBERRY, Defiance, Ohio. 
Dt;An Sm:-I beg to aclmowledge receipt of your letter of July 29th sub· 

mitting to me the following question: 

"Our citizens here desire to lmow who owns the land formerly a 
part of the Wabash and Erie canals, heretofore abandoned, between the 
Junction and the Indiana State line, and desire to acquire title thereto 
to use as an adjunct to our hydraulic dam now under course of con
struction. 

"See Ohio Laws, volume 95, page 77. 
"Section 1 abandons the canal. 
~'Section 2 provides for the sale of the property. 
"Section 3 transfers the title, apparently, to the owners of the 

property through which it ran. 
"The title of the act doe~ not indicate the purport of the act. Is 

this constitutional?" 

The act to which you refer is in full as follows: 

"An act to provide for ibe abandonment and sale of a portion of 
the Wabash and Erie Canal. 

"Be it enacted by the General Assembly of the State of Ohio: 
"Section 1. That the portion of the Wabash and Erie Canal, lying 

between the junction of said canal with the Miami and Erie canal and 
the lock one mile west from said juncti.on, all in Paulding county, Ohio, 
be and the same is hereby abandoned. 

"Section 2. Said canal lands shall be sold subject to the provisions 
of section 218-231 of the Revised Statutes of Ohio. 

"Section 3. And the land occupied by said canal, towing path and 
berme banks in total be, and the same is hereby transferred to the 
owners of the tracts of land through which said canal runs, except so 
much thereof as has been sold heretofore by the state, but subject to 
all legal highways and legally established ditches and watercourses 
along, across and upon the same." 

There is considerable ambiguity in this act as between sections two and 
three thereof, as you point out. Section 218-231 of the Revised Statutes, re
ferred to in said section two, provides in general for the sale of canal lands 
not necessary for canal purposes and its provisions are not helpful in the solu
tion of the question under consideration. Section three is manifestly inconsist
ent with section two and both cannot stand. Some authorities hold that the 
later of two sections in the same act, though passed at the same time, controls; 
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but I do not find that this doctrine has ever obtained strong sanction in this 
state. The rule is recognized and proper weight given to it in the syllabus of 
the case of State ex rei. v. :Mulhern, 74 0. S., 363, as follows: 

"1. In giving construction to a legislative act the position in the 
order of precedence of the several provisions will be gjven due con
sideration, but there is no arbitrary rule which requires that a pro
vision found in the later part of the act shall necessarily be given an 
effect to repeal conflicting provisions in the earlier part of the act. 

"2. Where such conflicting provisions are irreconcilable, the co·urt 
may, if the subject matter is of minor interest, hold the whole act to 
be inoperative. But where the matter is of vital interest, a court will 
seek such construction as will make the act enforceable, and in doing 
so will be governed by the apparent purpose and obvious policy and 
intent· of the general assembly, as gathered from the whole act, even 
though it results in a disregard of the later provision." 

The opinion in this case is very instructive, but I shall not quote from it; 
suffice it to say that it establishes the rule, in this jurisdiction, that where con
flicting provisions are irreconcilable and no general policy can be ascertained 
the whole act will be held inoperative. 

Now, in the case just presented, it is impossible to ascertain the policy of 
the legislature with respect to the manner of disposing of these canal lands. 
The intention to abandon the canal is clear, but that intention of itself is im
perfect and cannot be carried into effect without some method of disposing of 
the land. That is to say, the intention cannot be carried. into effect as divesting 
the state of its property in the canal. 

Upon the whole, I am satisfied that the act of March 31, 1902, is not a valid 
act, for the reason that it expresses no definite legislative intent, and that for 
this reason alone the title of the state in the canal lands in question has never 
been divested. 

The other point which you mention, relating to the title of the act, is not 
of importance, as our supreme court has held this constitutional requirement 
to be simply declaratory. 

The question, of course, is one that is not to be determined by any expres
sion of my opinion. A number of law suits may be necessary to settle it. 
suggest that you take the matter up with the board of public works again, with 
a view to having that department d~rect me to take whatever official action in 
the premises may seem necessary. 

Very truly yours, 
TiliiOTHY S. HOGAN, 

_Attorney General. 
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H 236. 

CONGRESS:\1AN-AT-LARGE- :\1ETHOD AND Tl:\IE OF ELECTION AND 
NO:\HN ATION. 

The election of a congressman-at-large tGill be helrt in November of the eve;z 
numbered years and they will be nominated at the state con1;ention of the re
spective political parties to be held prior to the elections in the same year. 

CoLL'.\IBCS, OHIO, August 19, 1911. 

CHARL..:s C. PA\'EY, EHQ., Attorney at Law, 404 Brunson Building, Colzonbtts, 
Ohio. 
~IY D~:AR ::O.Iu. PA\'EY:-1 herewith beg to acknowledge receipt of your letter 

of August 14th, 1911, and I wish to say that I regret very much that you were 
unable to see me at the various times when you called at my office. 

I wish further to say that while, under the law, I am limited to giving 
official opinions to the various state officers and the prosecuting attorneys of 
the various counties of the state, as a personal favor to you I am herewith 
answering the inquiries which you submitted, which are as follows: 

"1. When will the election for the congressman-at-large take 
place? 

"2. How will he get his name upon the ticket? By that I mean, 
will he get his name upon the ticket through the political party nomi
nation, or will there be a separate nomination for this congressman?" 

_In answer to your first inquiry, I desire to say that the congressman-at-large 
in this state will be elected in November, 1912, at the regular state election. 

In answer to your second inquiry I desire to say that the respective candi
dates for congressmen-at-large will get their names upon the ticket through 
and by the nomination of Lile respective political parties. That is to say. in 
other words, the candidates for congressmen-at-large will be nominated at the 
state convention of the respective political parties, which convention will be 
held next year. 

358. 

I believe that this fully answers your inquiries, and I remain, 
Very truly yours, 

TIMOTHY S. HOGAX, 
Attorney General. 

CHANGE OF NAME OF CORPORATION CREATED BEFORE ADOPTION OF 
CONSTITUTION- SPECIAL LEGISLATIVE ACT. 

Inasmuch as section 8732, General Code, with reference to the acceptance 
of the Code provisions by corporations created before the ad-option of the pres
ent constitution is ambiguous. such company, if it desires to preserve its cor-
1Jorate pozcers intact, should have its name changed. by special act of the legisla
ture. 

CoLUMBus, OHIO, September 13, 1911. 

::0.1Essns. ::\lrLHOLLAXD & HARniAX. Attorneys at Law, Toled.o, Ohio. 
GEXTLE.\IEX :-Further answering your letter of July 21st, I beg to remind 
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you of the fact, of which you are doubtless aware, that my official powers of 
an advisory nature exte.nd only to rendering opinions to state officers, both 
houses of the general assembly, and prosecuting attorneys. Presuming, how
ever, that you have asked me the question which you present with the under
standing that it may ultimately come before the secretary of state and depart
ment of insurance, I have no hesitancy in answering you as a matter of infor
mation. 

You inquire whether the Sandusky Life Insurance Company, a company 
created by special act of the. general assembly prior to the adoption of the con
stitution of 1851, may change its name under the general corporation act of 
the state, without being amenable to all of the provisions relatfng to corpora
tions and insurance companies in particular. 

You call my attention to section 3234, by which I presume you mean sec
tion 3234, Revised Statutes. This section is no longer in existence, but is sup
planted by section 8736 of the General Code. Permit me to call attention, in 
this connection, to section 8732, General Code, formerly section 3233, R. S., 
which provides as follows: 

"A corporation created before the adoption of the present constitu
tion, and now actually doing business, may accept any of the provisions 
of this title. When a certified copy of such acceptance is filed with the 
secretary of state, so much of its charter as is inconsistent with the 
provisions Of this title is hereby repealed." 

This section is somewhat ambiguous. It seems to permit the acceptance of 
a part only of the provisions of the title, which includes, of course, those pro
visions relating to the organization and powers of insurance companies, and at 
the same time it provides that when such acceptance is made and the certificate 
thereof filed with the secretary of state, so much of the charter of the company 
as is inconsistent, not with the provisions accepted, but with "the provisions 
of .this title," is to be repealed. 

This department has not passed upon this question. My own notion of the 
matter is that it would be much safer if you desire to preserve your corporate 
powers intact, to have the name of the company changed by special act of the 
legislature. 

398. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

OFFICES INCOMPATIBLE-TEACHER AND MEMBER OF BOARD OF EDU
CATION-TEACHER AND CLERK OF BOARD OF EDUCATION. 

The positions of teacher and me1nber of board of education and those of 
teacher and clerk of board of education cannot be held by one person at the 
same time. 

COLUMBUS, OHIO, September 28, 1911. 

MR. JoHN STEWART, Aid, Ohio. 
DEAR Sm:-I am in receipt of your letter of July 17th, in which you state: 

"As a member of the board of education, I want your opinion on 
the following: 



.n>XL".\L REPORT OF THE .\TTOR::-"EY GEXER.\L. 1681 

"Can a member of the board, who is also clerk of the board, teach 
the school in the district of which he is a member, and still retain his 
membership and clerkship on the board? 

"I am a member of the board of education and also its clerk. The 
board has hired me to teach the school. Can I teach the school and 
still retain my membership; or will I have to resign as a member of 
the board and as clerk?" 

In reply to your inquiry I desire to state that section 4757 of the General 
Code of Ohio reads in part as follows: 

" • * * No member of the board shall have directly or indirectly 
any pecuniary interest in any contract of the board or be employed in 
any manner for compensation by the board of which he is a member 
except as clerk or treasurer. * " * " 

·under the foregoing provisions your contract of employment to teach the 
school of the district of the board of education of which you are a member is 
clearly illegal and void. If you desire to teach the school you must resign from 
the board of education. The only safe legal way for you to retain your posi
tion as teacher is to enter into a new contract after you have resigned yout: 
membership on the board. 

I can find no statute which expressly prohibits a clerk of a board of educa: 
tion from being employed as teacher by the board of which he is clerk. Unless 
there is a conflict between the duties of the two positions, it is apparent they 
are not inconsistent. Section 7786, General Code, provides in part as follows: 

"No clerk of a board shall draw an order on the treasurer for the 
payment of a teacher for services until the teacher files with him such 
reports as are required by the state commissioner of common schools 
and the board of education, a legal certificate of qualification, or a 
true copy thereof, covering the entire time of the service, and a state
ment of the branches taught." 

Under the above provisions it is made the duty of the clerk of the ooariJ of 
e,lucation to require teachers employed by the board to make the report~ therein 
enumerated before an order may be drawn by the clerk for the payment of their 
salaries. The clerk is the sole judge of the performance of such duty. It W(luld 
be within his power to draw an order for the payment of his own salary without 
having made such report and thereby violate the plain provisions of section 
7786, supra. I am clearly of the opinion, therefore, that one person may not be 
clerk of the board and teacher at the same time. 

:H-Vol. II-A. G 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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{00. 

f>OUVENIR BOOKS :\lADE AND SOLD BY BOYS OF OHIO SAILO,US' AND 
SOLDIERS' HO::\IE-PROCEEDS ::\lUST BE TURNED INTO STATE 
TREASURY. 

Jfoney received by boys of the Ohio Sailors' and Soldiers' Hom~. front the 
]JI'inting department therein, th1·ough the sale of souvenir booklets made in said 
institution, cannot be 1ntt in tntst tor the benefit of said bO?JR, !:!ttl must llc 

turnecl over to the state treasw·y. 

CoLU~tnus, OniO, September 30, 1911. 

Hox. D. Q. Momww, Hillsboro, Ohio. 
DEAU Sm:-I herewith aclmowTedge receipt of your communication of Au· 

gust 24th, 1911, in regard to a fund of $200.00, which was created by the sale of 
souvenir booklets at the time of the G. A. R. encampment at Xenia in June, 
1910. It seems that there has been considerable controversy in regard to this 
fund and, as stated in my letter to you of August 21, 1911, my attention was 
first called to the above matter by a Jetter I received from the Hon. Fl. D. 
Sawyer, of Cleveland, Ohio, and of which letter the following is a copy: 

"There is .a fund of two hundred dollars ($200), which was earned 
by the sale of souvenir books illustrative of the 0. s. and S. 0. Home, 
Xenia, Ohio, during the encampment of the G. A. R. held there last 
year. 

"At the July meeting, 1910, this money was, on the motion of Judge 
Joseph O'Neal (one of the trustees of the home) kept 'for thE> use of 
the board' as they might direct, and Colonel Morrow, another trustee, 
was made trustee of the fund. 

"It clearly should be returned to the state treasury. It would be as 
lawful for the trustees to take charge of money earned by the sale of 
farm products as of the printing department (state material and labor 
being used in both instances), or from the products of any of the many 
departments of 'the home,' as to take possession of this fund, and it 
should be paid into the state treasury. 

"The money is now, or was a month ago, in the bank at Xenia, 
deposited by Morrow as 'trustee,' and has not yet been used by reason 
of my objection. I respectfully ask that you proceed to recover this 
money for the state. 

"My reason for asldng this is, that my record as superintendent of 
that 'home' for seventeen months, and which position I resigned from 
Jack of proper support, may be clear. 

"The governor has full knowledge of this, reported by me, and so 
far as I know through correspondence with him has made no effort to 
cause it to be paid into the state treasury." 

As a consequence of the above Jetter received from Mr. Sawyer, I wrote to 
you on August 21 for additional data, and in reply thereto received your com
munication of August 24th, referred to above, and of which communication the 
following is a copy: 

"I have your letter of the 21st inst., containing a copy of letter 
from Mr. E. D. Sawyer to you and concerning a fund of two hundred 
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dollars created by the sale of souvenir books by the boys of the printing 
department, at our institution, and during the G. A. R. encampment at 
XPnia in 1910. 

"I think that the best way I can give you the facts is to enclose a 
copy of a letter written by our superintendent to the governor. :\Ir. 
Sawyer had written the governor, and he wrote :\Ir. Elton asking about 
this matter. 

"As you will observe, ::\Ir. Barnes was refusing to turn over the 
money except to me, claiming it belonged to the boys, and not to the 
state. I did not want to take it, and only consented when all the board 
pr€sent and l\fr. Sawyer insisted that I should, so that payment of same 
could be obtained from Mr. Barnes. It is indeed strange that Mr. Saw
yer should take the position he has, when he knows all about the facts, 
and knows that everything was in the best of faith and that he, more 
than any other person, insisted that I receive the money. 

''But times have changed, and since this occurrence he has lost his 
place as superintendent. The money is to my credit as trustee in a 
savings bank, where it has accumulated a little interest, and I am ready 
anrl anxious to turn it over at any time. 

"The question has been, as you will readily see, whether it should 
go to the boys or to the state. 

"I thank you very much for writing me so I could have an oppor· 
tunity to give you the facts, and will be glad to give any further infor· 
mation, if desired. Also, I will be pleased to follow your direction as 
to this fund, and so will our board." 

The letter written by Mr. Elton to the governor, and to which you refer in 
your reply, is as folows: 

"I have your letter of April 19th, concerning the $200.00 which 
Colonel Sawyer wrote you about. 

"I am surprised that this inquiry should come from him, for he 
was present and a party to the whole transaction. 

"Still I am glad you have given. me an opportunity to state the 
facts as I understand them. Before the Grand Army encampment held 
in Xenia, in June, 1910, Mr. Barnes, then the foreman of the printing 
department, obtained permission from Colonel Sawyer to get out a son· 
venir booklet to be sold to the visitors, the money to be used for the 
benefit of the boys in this department; from the sale of these booklets 
$200.00 was realized. 

"Soon after the encampment Mr. Barnes resigned and at that time 
had this money in his possession; his position was that the money had 
been acquired by the labor of the boys in this department with the 
understanding that it was to be for the purpose of aiding them as they 
might need aid when they left the home, and he declined to turn over 
the money except in one way, that was to deliver it to Colonel Morrow, 
president of the board, to be held in trust for the boys. 

"This was the only way that ::\1r. Barnes would turn over the 
money, because he held that the state had no claim to it; and for this 
reason it was insisted by other members of the board and by Colonel 
Sawyer that the best thing to do under the circumstances was for 
Colonel Morrow to hold the same. 

"He took ::\Ir. Barnes' check and informs me that he deposited the 
money in a savings bank to the credit of 'D. Q. ::\Iorrow, Trustee,' where 
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it is now, with a small addition of interest, and subject to whatever 
disposition is right and proper. 

"The arrangement for the printing and sale of souvenirs was made 
between Colonel Sawyer and Mr. Barnes. Although I was financial 
officer at the time, I was not consulted in the matter, I never had the 
booklets or the money in my possession. However, I believe the whole 
transaction was one in good faith." 

I have quoted all of the above correspondence for the reason that it was 
necessary to do so in order to have all the facts in proper form upon which to 
base an opinion, as to the proper disposition of the $200.00 fund, which was 
created in the manner as set forth in all of the foregoing correspondence. 

As I gather it from all of the facts as herein disclosed, the material was 
state material from which said souvenir booklets were made, and said booklets 
were made and sold by only a portion of the boys in the Ohio Sailors' and Sol
diers' Orphans' Home, towit, those boys in the printing department, and that 
the fund so created is to inure only to the benefit of the boys so engaged in the 
printing department of the said home. 

My opinion, based upon all of the foregoing facts, is that the said $200.00 
fund should be paid into the state treasury, for the reason that said souvenir 
booklets were made from state material and they were made by the wards of 
the state, who are under the care and protection ·Of the state, and whatever they 
so produce by their skill and labor from state materials should accrue to the 
benefit of their guardian, towit, the state, for the benefit of all the state's 
wards. 

An additional reason for my so holding is that it would not be fair or 
equitable for one part or branch of the state's wards to receive aid and assist
ance not granted to all of the wards of the state alike. 

B 411. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 

BOARD OF TRUSTEES OF PUBLIC AFFAIRS-POWER TO PAY BILLS BY 
DIRECT ORDERS ON VILLAGE TREASURER-NO POWER OF VIL
LAGE CLERK TO INTERVENE. 

The board of trustees of public affairs has authority and power to issue 
OTders directly upon the village treasuTer toT payment of its bills without the 
intervention of the village clerk. 

Bills pertaining to matters within the control of the board should be filed 
with said board and not with the clerk of the village. 

The cleTk of the village has no authority to pass upon bills allowed by the 
board, nor is the signature of the village clerk necessary to make' valid orders 
of the board upon the treasurer of the village. 

CoLUMBus, OHIO, October 5, 1911. 

Hox. EABL Dl BLooM, Attorney at Law, Bowling GTeen, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your communication of Sep
tember 16th, 1911, in which you submit for my opinion the following inquiries 
from the board of trus~ees of public affairs of the village of Bradner, towit: 
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"1. Has the board of trustees of public affairs the authority and 
power to issue orders direct upon the treasurer of· the village, without 
the intervention of the village clerk, to pay bills allowed by it and 
coming within its jurisdiction? 

"2. Should the bills against said village pertaining to matters 
within the jurisdiction of the board of trustees of public affairs be filed 
with said board or with the clerk of said village; 

"3. Has the clerk of the village anything to do with the issuing 
of orders on the village treasurer for bills allowed by and within the 
jurisdiction of the board of trustees of public affairs, and if so, are the 
original bills required to be presented to or filed with him before he 
issues such orders, and has he any authority or power to again pass on 
the bills so allowed,;' 

"4. Is the signature of the village clerk required to make valid, or 
as a prerequisite to the payment of, any orders issued by the board of 
trustees of public affairs on the treasurer of the village? 

"5. Is the clerk of the village required to issue orders on the vil
lage treasurer for bills allowed by the board of trustees of public af
fairs?" 

In reply to your inquiries I desire to say that section 1536-859, Bates 
Revised Statutes (section 205, Municipal Code), provides for the term of elec
tion of members of the board of trustees of public affairs as follows: 

"In all villages in which waterworks, electric light plants, artificial 
or natural gas plants or other similar utilities are situate at the time 
of the passage of this act, or which at such time are in process of con
struction, or when council orders waterworks, electric light plants, 
natural or artificial gas plants, or other similar public utilities to be 
constructed or to be leased, or purchased from any individual company 
or corporation, council shall at such time establish a board of trustees 
of public affairs for such village, consisting of three members, who 
shall be residents of the village and shall be each elected for a term of 
two years." 

And it further provides for the organization, powers and duties of such board 
as follows: 

"Said board shall organize by electing one of its number president, 
and shall have authority to elect a clerk, who shall be known as the 
clerk of the board of trustees of public affairs. Said board shall have 
all powers and perform all the duties that are provided to be per
formed by the trustees of waterworks in sections 2407 to 2435 of the 
Revised Statutes of Ohio, and such other duties as may be prescribed 
by law or ordinance not inconsistent herewith." 

Section 2413, and later changed to section 1536-524, Bates' Revised Statutes, 
which constitutes part of the powers and duties of the board of trustees of 
public affairs, provides as follows: 

"The trustees; or board, shall make monthly reports to the council 
of the receipts and disbursements of money belonging to the water
works, and an annual report of the condition of the same, which re
port the council may cause to be published in some newspaper of gen-
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eral circulation in the corporation; and all money collected for water
works purposes shall be deposited weekly, by the collectors thereof, 
with the treasurer of the corporation, and one of the receipts therefor 
shall be by such collectors deposited with the trustees, board or au
thorized agent." 

Section 2414 (former sectional number and changed to section 1536-525, 
Bates' Revised Statutes) also constitutes part of the duties of the said board 
of trustees and provides as follows: 

"Money so deposited shall be kept as a separate and distinct fund, 
subject to the order of the trustees or board; and all orders drawn by 
the trustees or board, on the treasurer of the corporation, shall be 
signed by one of the trustees or board, and countersigned by the clerk 
of the waterworks, or of the board of public works." 

Section 1536-859, Bates' Revised Statutes (section 205 of the Municipal 
Code), and which is quoted above, appears in the General Code as section 4361, 
and the pharseology t~ereof in the General Code is as follows: 

"The board of trustees ·of public affairs shall have all the powers 
and perform all the d~ties provided in this title to be performed by the 
trustees of waterworks, and such other duties as may be prescribed by 
law or ordinances not inconsistent herewith." 

You will, therefore, observe that the wording of the said section 1536-859, 
Bates' Revised Statutes, and which now appears in the General Code as section 
4361, has been slightly changed by the codifying commission, but I am of the 
opinion, nevertheless, that the legislative meaning and intent of the said sec
tion has not been changed by the codifying thereof. You will furthermore ob
serve that old section 2413 (Bates' Revised Statutes, 1536-524) and old section 
2414 (Bates' Revised Statutes, 1536-525) appear in the General Code, as section 
3960, as follows, towit: 

"Money collected for waterworks purposes shall be deposited 
weekly with the treasurer of the corporation. Money so deposited shall 
be kept as a separate and distinct fund. When appropriated by council, 
it shail be subject to the order of the director of public service. Such 
director shall sign all orders drawn on the treasurer of the corporation 
against such fund." 

The only change made by the codifying commission in the last mentioned 
section is that the director of public service has been substituted for and in the 
place of the board of trustees ·Of public affairs. It is, nevertheless, my judgment 
that the duty of members of the board of public affairs in villages in regard 
to receipts and disbursements of moneys remains the same under the pro
visions of the General Code as before the adoption of the General Code; and 
that the fund collected for waterworks purposes shall be deposited weekly with 
the treasurer of the corporation; and that it shall be kept as a distinct and 
separate fund and when appropriated by council, such fund shall be subject to 
the order of the said board of trustees of public affairs. 

My conclusion in regard to the matter is in keeping with the holding of the 
court in the case of the State of Ohio ex rel. v. Griffin, 4 C. C. Reports, 156, in 
which case the court construed the above cited section, holding that moneys 



..I.XXL'.\L REPORT OF TilE .\TTORXEY GEXER.i.L. 16S7 

belonging to the waterworks fund are to be paid out under section 2414 Bates' 
Revised Statutes (now section 2360 of the General Code), rather than under 
section 2690 of Bates' Revised Statutes. At page 159 of the opinion the court 
said: 

"Sections 2413, 2426, 2429, 2430, 2431, Rev. Stat. (old sections), in 
connection with other sections, seem to us to evince the intention of 
the legislature to give, substantially, the whole care and control of the 
waterwor]{S to those waterworks trustees, including contracting for 
enlargements and improvements thereto after their original erection. 
And we are of the opinion that the intention was and is to give them 
the control and disbursement of the moneys raised to pay for work done 
under the contracts which the trustees are empowered to make, and 
that such moneys are more properly moneys belonging to the water
works funds under section 2413, than city funds referred to in section 
2690, and that the provisions in the latter section were not intended to 
relate to waterworks funds. The statute is not as clear and definite as 
it might be, and some of its sections do not seem to be in entire har
mony with others in this regard, but in view of all the provisions bear
ing on the subject, we think the legislative intention is that the moneys 
in question in this case, being moneys raised after the original con
struction of the works and for their improvement, are to be paid out on 
the order of the trustees of waterworks under section 2414, and that 
the treasurer is authorized and may be required to pay such orders of 
the trustees." 

Said section 2690, Bates' Revised Statutes, referred to by the court in the 
above case, provided as follows: 

"No claim against a municipal corporation shall be paid by the 
treasurer except upon the warrant of the auditor, and in all municipal 
corporations where there is no auditor, on the warrant of the clerk; 
and all boards of trustees, directors, or commissioners, having charge 
of the expenditure of city funds, -shall certify claims against their re
spective departments to the auditor for payment; provided, that in 
cities of the third grade of the first class, the auditor, under such rules 
and regulations as may be adopted by the council, may draw his war
rant on the treasurer in his own favor, for the aggregate amounts due 
employes of the city in the various departments, and disburse the 
money received upon such warrant to pay the claims of the employes 
on payrolls, taking receipts therefor; and it shall be the duty of the 
auditor, in addition to his other duties, to keep accurate and de~ilecl 
accounts of the receipts and expenditures of the city in all its depart
ments, -and for all purposes." 

In the case of State ex rei. v. Corzilius, Treasurer, 35 0. S., 69, the supreme 
court held: 

"The treasurer of a city or village having a board of waterworks 
trustees is required, under section 8, chapter 1, division 8, of the mu
nicipal code of 1878 (75 0. L., 342), to disburse the waterworks funds 
deposited with him in accordance with section 7 of said act, upon 
orders drawn by the board of trustees and sigiJ.ed by one of the trustees 
and countersigned by the clerk of the waterworks." 
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Said section 2690, Bates' Revised Statutes, was repealed at the time of the 
enactment of the municipal code. Its general provisions, however, with refer
ence to paying out municipal funds were retained in section 41 of the municipal 
code, now section 3795 of the General Code. Said section 3795 of the General 
Code provides: 

"The taxes of the corporation shall be collected by the county 
treasurer and paid into the treasury of the corporation in the same 
manner and under the same laws, rules and regulations as are pre
scribed for the collection and paying over of state and county taxes. 
The corporation treasurer shall keep a separate account with each fund 
for which taxes are assessed, which account shall be at all times open 
to public inspection. Unless expressly otherwise provided by law, all 
money collected or receiveq on behalf of the corporation shall be 
promptly deposited in the corporation treasury in the appropriate fund, 
and the treasurer shall thereupon give notice of such deposit to the 
auditor or clerk. Unless otherwise provided by law, no money shall 
be drawn from the treasury except upon the warrant of the auditor or 
clerk pursuant to the appropriation by council." 

It is, therefore, my judgment by reason of the holding of the court in the 
above cited cases that said original section 2690 was not intended to relate or 
apply to waterworks fund, and accordingly section 3795 of the General Code, 
which retains the general provisions of the old section 2690, Bates' Revised 
Statutes, does not apply to the waterworks funds. Tlierefore, in answer to your 
first question, I am of the opinion that the board of trustees of public affairs 
has the authority and power to issue orders direct upon the treasurer of the 
village to pay bills coming within its jurisdiction without the intervention of 
the village clerk. 

In answer to your second inquiry, I am of the opinion that bills against 
the village pertaining to matters under the control of the board of trustees of 
public affairs should be filed with the board and not with the clerk. 

In answer to your third question, I am of the opinion that the clerk of the 
village has nothing to do with the issuing of orders on the village treasurer for 
bills allowed by the board of trustees of public affairs and that he has no 
authority or power to pass upon bills so allowed by the board of trustees of 
public affairs. 

In answer to your fourth question, I am of the opinion that the signature 
of the village clerk is not required to make valid any orders issued by the 
board of trustees of public affairs on the treasurer of the village. 

Answering your fifth question, it is my judgment that the clerk of the vil
lage is not required to issue orders on the village treasurer for bills allowed by 
the board of trustees of public affairs for the reason, as above st~ted, that all 
such orders are to be issued by the board when an expenditure of the water
works fund is involved. 

I believe that I have fully answered all of your inquiries, and beg to re
main, 

Very truly yours, 
TiliiOTHY S. HOGAN, 

Attorney General. 
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JUSTICE OF THE PEACE-FILLING OF VACANCY BY TOWNSHIP TRUS· 
TEES-ELECTION OF SUCCESSOR TO APPOINTEE. 

When a person is appointed to fill a vacancy in the office of justice of the 
peace, his successor should be elected at the next regular election tor such' offi
cers. When the successor is not so elected, the appointee holds over by virtue of 
section 1714 until his successor is elected and qualified. 

CoLUMBUS, OHIO, November 17, 1911. 

MR. W. M. TRACY, Mineral City, Ohio. 

DEAR Sm:-I have your letter of the 13th, which is as follows: 

''I desire your opinion on a matter touching the election of justice 
of the peace. I was appointed some three months ago to fill a vacancy 
caused by death. (See section 1451, Revised Statutes; also section 367.) 
The present term of the office of justice of the peace is four years. My 
predecessor was elected in 1909; his term would expire in 1913. When 
does my term expire? 

"Your opinion on this matter will be received and treated as a 
favor, and I will be glad to rectprocate." 

Section 1713, General Code, provides in part that, 

"All justices of the peace shall be elected for a term of four 
years." 

This was adopted in conformity to' Article XVII, Section 2, of the Constitn· 
tion, part of which is as follows: 

" * * * and the term of office of all elective county, township, 
municipal and school officers shall be such even number of years not 
exceeding four ( 4) years as may be so prescribed." 

It will, therefore, appear that the term of office of justice of the peace is 
definite and does not continue beyond the end of the period under the head of 
"until his successor is elected and qualified." 

Section 1714 of the General Code provides as follows: 

"If a. vacancy occurs in the office of justice of the peace by death, 
removal, absence for six months, resignation, refusal to serve, or other
wise, the trustees within ten days from receiving notice thereof, by a 
majority vote, shall appoint a qualified resident of the township to fill 
such vacancy; who shall serve until the next regular election for justice 
of the peace, and until his successor is elected and qualified. The trus
tees shall notify the clerk of the courts of such vacancy and the date 
when it occurred." 

Section 1715 provides: 

"At the next regular election for such office, a justice of the peace 
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shall be elected in the manner provided by law, for the term of four 
years commencing on the first day of January next following his elec
tion." 

Under the last section, your successor should have been elected at the re
cent election in November and served for the term of four years, from the first 
of January, 1912. In case of failure to elect, you will hold over, under the pro
visions of section 1714, and until your successor is elected; that is, until Janu
ary 1, 1914; your successor should be elected at the November election, 1913, 
which is the earliest time now for holding a general election for office of justice 
of the peace. 

513. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATION-MEMBERSHIP IN MUTUAL INSURANCE ASSO
CIATION- CONSTITUTIONAL PROHIBITION- NO STATUTORY AU
THORIZATION. 

Board of education 1nay not become a member of a nwtual insurance asso
ciation. There is a broacl clistinction between "loaning of cTeclit'' of a boaTd of 
eclucation to private business enteTprises tor the procurance of its in;.:nediate 
needs, such as coal, etc .. and the loaning ot its credit as a member of a mutual 
insumnce association. The latter is within constitutional inhibition 1tpon the 
government or any of its subdivisions against beco·rning a stockholder in, raising 
money for, o1· leaning its credit to, a joint stock company, corporation OT asso
ciation. FurthernwTe, membership in such an association would be inharmo
nio1ts with the nature of the boanl of education and with its statutory duties. 

Such ntembeTship would include a view to gain and an object to further 

pecuniary interest. 

CoLUMBUS, Orno, December 29, 1911. 

M.:ssu:;. A.:uos KELI.EH, President, GEORGE W. MILLER ancl D. B. FLORY, Legisla
tive Committee of the Federation of Mut1tal Insurance Associations of Ohio, 
and D. L. GASKILL, Attorney tor Said Committee, Greenville, Ohio. 

GK'>TLE~u,x:-I received your communication, which does not bear date, 
many weel;:s ago, and would have written you sooner but for the fact that this 
department has been practically overwhelmed with work, much of it of a perish
able nature. 

Agreeably to your request, I again considered the subject matter of your 
communication, even though I had carefully considered the original. No opin
ion goEs from this office at any time until after the subject has been very fully 
and carefully considered by at least two counsel in the office and myself, ancl 
close cases are usually considered by practically the entire office force. 

I read with great eare, interest and attention Mr. Gaskill's well prepared 
and lucid brief, but the same, instead of changing my mind, hac! the effect of 
confirming my former opinion for reasons hereinafter stated. On account of the 
importance of the subject I called in the office force last night and got each 
one's opinion independent of my own, and our conclusions were unanimous in 
this case. 
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First, :\Ir. Gaskill quotes section 7620 of the General Code, as follows: 

"The board of education of a district may build, enlarge, repair and 
furnish the necessary school houses, purchase all land sites therefor, or 
rights of way thereto, or rent suitable school rooms, provide the neces· 
sary apparatus, and make all other necessary provisions for the school 
under its controL" 

He further advises: 

"A very large part of the expenditures of the board of education 
cannot be definitely ascertained, and contracts must be made for their 
purchase. For instance, in the providing of coal for school houses, con. 
tracts are made at so much per ton and the amount that is required is 
indefinite and uncertain because it is impossible to tell the exact 
amount required." 

Conceding all this, it is an entirely different proposition from loaning the 
credit of a board of education to an association for an indefinite time. There 
is a legal limit in fact to what are referred to in the brief as indefinite con· 
tracts. A contract for the amount of coal required by a board of education is 
practically definite in itself, likewise for the number of books that would be 
needed, but the liability of each person who belongs to an association of say 
twenty that goes into the insurance business is unknown and indeterminate. 
The Baltimore fire caused financial disaster to some of the best citizens in north· 
western Ohio. However, this case need not be decided upon that point. 

The Constitution, article 8, section 6, provides: 

"The general assembly shall never authorize any county, city, town 
or township by vote of its citizens or otherwise to become a stockholder 
in any joinl stock company, corporation or association whatever, or to 
raise money for or loan its credit to or in aid of any such company, 
corporation or association." 

Measured by this, what have we in the statute? I will not take the time to 
quote it aiL Section 9593 of the General Code provides in part: 

"Any number of persons of lawful age, not less than ten in number 
* * * owning insurable property in this state, may associate them· 
selves together for the purpose of insuring each other against loss by 
fire * * " and assess and collect from each other such sums of 
money from time to time as are necessary to pay losses which occur by 
fire, etc." 

Now Jet us see, will it be said for a moment that the credit of a board of 
education, the same being a branch of the government, is not of a higher order 
than the credit of any person? The very object of the constitution is to forbid 
any person or persons from having the aid of the government in any financial 
transaction. Suppose twenty persons, of whom a board of education is one, a!e 
associated, and fifteen turn out insolvent, the board of education and the other 
four must make good the loss, and the membership of a board of education in 
an insurance company is a guarantee that the association cannot fail in the dis· 
charge of its duties. If the board is liable at all, it is liable for all losses. The 
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object of the constitutional provision if twofold. Yes, more, it is manifold. 
It is to prevent individuals from using a political division for its business ad
vantage, and that appears clearly in the line of argument used by l\lr. Gaskill. 
The complaint against the opinion is not from boards of education nor from 
public authorities, but from the insurance companies. I mention this, of course, 
only in a legal way and in no offensive sense, because it is proper for every 
association to defend what it believes to be its rights. 

The object of the constitutional provision further is to forbid the govern
ment or any of its divisions from going into a partnership business, and to 
forbid political subdivisions from incurring liabilities that result from enter
prises not within the exclusive control of such political divisions. There is no 
provision in the statute whereby any member of the board is authorized to 
participate in any of the meetings <>f the association. (luestions arise at meet
ings that cannot be contemplated in advance. How is any one going to know 
the wish or desire of the board of education in the premises? · It is a member, 
with all the responsibilities, and necessarily without privileges. 

I quote from May on Insurance, section 552: 

"Mutual insurance members]lip. When a party takes out a policy 
and the contract is complete he becomes a member, ana is bound by its 
rules, which he is presumed to know." 

This principle is not in harmony with the statutory duties of a board of 
education. 

Quoting further: 

"The records of the company are then his records and evidence for 
or against him, and the doings of the officers within the scope of their 
authority are binding upon him." 

Unquestionably, under the statute, any person that is a member of an in
surance association may qualify to be an officer, but how may a board of educa
tion be president of a mutual insurance association? 

I quote again from the brief of counsel for the legislative committee of the 
Federation of Mutual Insurance Associations of Ohio: 

"Coming now to the consideration of section 6, article 8, of the 
Constitution of Ohio, which is as follows: 

"'The general assembly shall never authorize any county, city, 
town or township by vote of its citizens or otherwise to become a stock
holder in any joint company, corporation or association whatever, or to 
raise money for, or loan its credit to, or in aid of any such company, 
corporation or association.' 

"We do not see how you can construe a fire association organized 
under the provision of section 9593 of the General Code of Ohio to come 
under the classification as laid down in this section." 

A fire association is certainly an association under the language of the Con
stitution, and an 'inhibition against a town or township is certainly broad 
enough to include a board of education, and from what is hereinbefore stated 
the joining by a board of education of a fire insurance association too clearly 
comes under the head of "lending its credit to and in aid <Jf such association" 
to be disputable. 
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quote from the opinion of the court in the case of Walker v. Cincinnati, 
21 0. S., 14. which is relied upon by counsel for the fire association: 

"The mischief which this section interdicts is a business partner
ship between a municipality or subdivision of the state and individuals 
or private corporations or associations. It forbids the union of public 
and private capital or credit in any enterprise whatever." 

This is certainly comprehensive and covers the matter at hand completely. 
Quoting further: 

"In no project originated by individuals, whether associated or 
otherwise with a view to gain, are the municipal bodies named per
mitted to participate in such manner as to incur pecuniary expense· or 
liability." 

The brief filed with me has underscored the words "with a view to gain." 
In that case it further appears, quoting from the opinion of Judge Scott: 

"The city council of Cincinnati has resolved that it is essential to 
the interests of that city that a l-ine of railway to be named 'The Cin
cinnati Southern Railway,' shall be provided between the said city of 
Cincinnati and the city of Chattanooga, in the state of Tennessee." 

Without going into detail, it appears that the object to be served in that 
case was the interest of the city. The same thing can be said as to a board of 
education embarking in the insurance business as a member of a mutual asso
ciation. The gain is the reduction of rates. With a view to gain has no more 
legal meaning than with a view to serving the interests, and in both instances 
the idea of money predominates, more clearly in the case of the board of educa
tion than in the Cincinnati case, because in the latter the object may be to serve 
the general public in the way of the welfare of the city, and, too, the idea of 
pecuniary expense and liability is without dispute as to the matter at hand. 

Quoting further from Judge Scott's opinion: 

"They (meaning municipalities or subdivisions of the state) may 
neither become stockholders nor furnish money or credit for the benefit 
of the parties interested therein. Though joint stock companies, cor
porations and associations only are named, we do not doubt that the 
reason of prohibition would render it applicable to the case of a single 
individual. The evil would be the same, whether the public suffered 
from the cupidity of a single person, or from that of several persons 
associated together. As this alliance between public and private in
terest is clearly prohibited in respect to all enterprises, of whatever 
kind, if we hold that these municipal bodies cannot do on their own 
account what they are forbidden to do on the joint account of them
selves and private partners, it follows that they are powerless to make 
any improvement, however necessary, with their own means, and on 
their sole account. We may be very sure that a purpose so unreason
able was never entertained by the framers of the constitution." 

It will be noted that Judge Scott gives effect to the purpose and spi"rit of 
the constitutional inhibition. A reading of this opinion impresses one that the 
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constitutional inhibition is broad and comprehensive and not to be narrowly 
construed. 

It is elementary that the acts of officials concerning public property under 
their control must be limited to those expressly granted or necessarily implied 
therefrom, and without . reference to the constitutional inhibition. It is my 
judgment that in the absence of statutory authority boards of education might 
not become members of mutual insurance comp~nies. True, the statute pro
vides "such associations may only insure farm buildings, attached dwellings, 
school houses, churches and township buildings, etc." This, however, is not a 
grant of power, but a limitation upon it, the legislature doubtless having in 
mind the character of risks that would be safe. 

Now, in respect to the ownership, there is no doubt, of course, of the right 
of boards of education to insure property, but nevertheless they are not the 
owners of property in this state. They simply hold the title in trust for the 
state, and the expression "owning insurable property in this state" may well be 
intended as a provision looking to responsibility as well as having an insurable 
interest in property. Again, I find no authority for the proposition that the 

, board of education may subject itself to the judgment of others as to their lia
bility. When a board buys coal the price is agreed upon and the amount of 
coal it orders is subject to its own control, and there is nothing left but mere 
computation, and has all the elements of certainty. It will not be claimed that 
a board of education now existing conld buy coal for its district for the coming 
ten years. If the amount of the purchase exceeds $500 the same must be Jet by 
competition, while the liability of the board in a mutual insurance company 
might exceed that and the element of competition does not appear. 

I dislike very much to be constrained to hold against the practice of insur
ance companies doing an honorable business, as I am sure has been done by the 
Federation of Mutual Insurance Associations of Ohio, and I regret exceedingly 
to feel compelled to adhere to my former opinion. No personal pride would 
deter me a minute from reversing that opinion if I could do so consistently 
with my ideas of the law of this state. I was pleased to reconsider the matter 
and thank the committee and its able counsel for presenting it. 

Very respectfully yours. 
TIMOTHY 8. HOGAN, 

Attorney General. 
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